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693.  Assessment  according  to  bene-  descriptions. 
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§  662.  (542)  Power  to  make  local  assessments  upon  property  spe- 
cially benefited. — The  validity  of  statutes  authorizing  the  assessment 
of  property  for  the  improvement  of  roads  and  streets  was  for  a  time 
the  subject  of  much  debate,  but  it  is*  now  well  established  that  such 
statutes  do  not  impinge  upon  any  constitutional  provision.  The  cases 
upon  this  subject  are  numerous  and  harmonious.  It  is  the  generally 
accepted  doctrine  that  where  the  expenditure  of  money  is  required  for 
the  opening,  for  the  improvement,  or  for  the  repairing  of  a  road  or 
street,  the  adjoining  land  may  be  assessed  when  it  receives  a  special 
benefit,  although  the  public  may  also  be  incidentally  benefited.  It 
is  the  theory  of  many  of  the  authorities  that  by  imposing  the  expense 
upon  the  land  specially  benefited  an  equitable  adjustment  is  effected, 
since  those  who  receive  the  special  benefit  are  required  to  do  no  more 
than  bear  a  burden  correspondent  to  the  actual  benefit  received.  It 
is  but  just,  it  is  well  reasoned,  to  compel  the  landowner  who  gains  by 
the  value  added  to  his  land  by  the  improvement  to  pay  that  value 
rather  than  exact  it  from  those  who  receive  no  direct  benefit.  It  de- 
tracts nothing  from  his  gain  that  others  also  profit  by  the  improve- 
ment. It  would,  of  course,  be  unjust  to  exact  from  the  landowner  the 
payment  of  money  where  he  secures  no  special  benefit,  although  he  may 
obtain,  in  common  with  his  fellow-citizens,  a  general  benefit  from  the 
improvement,  but  the  law  does  not  exact  money  where  no  equivalent  is 
yielded,  for  it  proceeds  upon  the  theory  that  a  special  benefit  does 
accrue  to  the  owner  of  the  land,  inasmuch  as  the  value  of  his  property 
is  increased.^   But  whatever  may  be  the  true  theory  upon  which  the 

>In   re   Commissioners    of   Eliza-  (citing  text) ;  St.  Benedicts  Abbey  v. 

beth,  49  N.  J.  L.  488,  10  Atl.  363;  Marion  County,  50  Ore.  411,  93  Pac. 

Board  v.  Fullen,  111  Ind.  410,  420,  231,233  (citing  text).  Compare  also, 

12  N.  E.  298.    See  also,  Violett  v.  Zehnder  v.  Barber  Asphalt  Pa  v.  Co., 

Alexandria,  92  Va.  561,  23  S.  E.  909,  106  Fed.  103;  Kansas  City  &c.  R.  Co. 

53  Am.  St.  825,  835,  31  L.  R'.  A.  382,  v.  Waterworks  Imp.  Dist.  No.  1,  68 

388    (citing   text) ;    2    Beach    Pub.  Ark.  376,  59  S.  W.  248;  City  of  Ow- 

Corp.,  §  1165;    Martin  v.  Wills,  157  ensboro  v.  Sweeney,  129  Ky.  607,  111 

Ind.  153,  60  N.  E.  1021;    Arnold  v.  S.  W.   364;    Munson  v.  Atchafolaya 

Knoxville,  115  Tenn.  195,  90  S.  W.  Basin  Levee  Dist.,  43  La.  Ann.  15  9' 

469,  475,  3  Li.  R.  A.    (N.  S.)   837n  So.  806;   Thomas  v.  Gain,  35  Mich. 
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right  to  levy  local  assessments  may  be  vindicated,  it  is  quite  well 
established  that  the  right  exists.^ 

§  663.  (543)  Distinction  between  ordinary  taxes  and  local  assess- 
ments.— ^A  distinction  is  made  between  local  assfessments  and  taxes 
levied  for  general  revenue  purposes.  The  question  has  been  before  the 
courts  time  and  time  again,  and  the  almost  unruffled  current  of, 
judicial  opinion  is,  that  an  assessment  for  a  local  improvement  is  not 
a  tax  within  the  meaning  of  the  constitutional  provisions  requiring 
uniformity  of  taxation.*  Local  assessments  are  not  ordinary  taxes 
levied  for  the  purpose  of  sustaining  the  government,  but  they  are 
charges  laid  upon  individual  property  because  the  property  upon  which 
the  burden  is  imposed  receives  a  special  benefit  which  is  different  from 
the  general  one  which  the  owner  enjoys  in  common  with  others  as  a 
citizen  of  the  commonwealth.*  They  may  be  a  species  of  tax,  and  the 


155;  Richmond  &c.  R.  Co.  v.  Lynch- 
burg, 81  Va.  473;  Webster  v.  Fargo, 
181  V.  S.  394,  45  L.  ed.  912,  21  Sup. 
Ct.  623. 

^Dillon  Municipal  Corp.  (3d  ed.), 
§  761;  2  Beach  Pub.  Corp.,  §  1165; 
Cooley's  Const.  Lira.  (5th  ed.),  619, 
and  authorities,  n.;  1  Hare  Am. 
Const.  Law  301;  City  of  Raleigh  v. 
Peace,  110  N.  Car.  32,  14  S.  E.  521, 
523,  17  L.  R.  A.  330,  333  (citing 
text).  A  strong  Illustration  of  the 
doctrine  that  the  amount  of  the  as- 
sessment is  to  be  determined  by  the 
benefit  will  be  found  in  the  case  of 
Sherwood  v.  District  Judge  of  Du- 
luth,  40  Minn.  22,  41  N.  W.  234.  See 
also,  as  upholding  the  constitution- 
ality of  such  statutes  and  the  the- 
ory, In  re  City  of  New  York,  190  N. 
Y.  350,  83  N.  E.  299;  St.  Benedict's 
Abbey  v.  Marion  County,  50  Ore. 
411,  93  Pac.  231,  233;  French  v.  Bar- 
ber &c.  Co.,  181  U.  S.  324,  45  L.  ed. 
879,  21  Sup.  Ct.  625;  Louisville  &c. 
R.  Co.  V.  Barber  &c.  Co.,  197  U.  S. 
430,  49  L.  ed.  812,  25  Sup.  Ct.  466; 
Bauman  v.  Ross,  167  U.  S.  548,  42  L. 
ed.  270,  17  Sup.  Ct.  966. 

'City  of  Denver  v.  Knowles,  17 
Colo.  204,  30  Pac.  1041,  17  L.  R.  A. 
135,  141  (quoting  text);  Rolph  v. 
City  of  Fargo,  7  N.  Dak.  640,  76  N. 
W.  242,  42  L.  R.  A.  646,  651;  City  of 
San  Diego  v.  Linda  Vista  &c.  Dist., 


108  Cal.  189,  41  Pac.  291,  35  L. 
R.  A.  33  and  note.  See  also  to  the 
same  effect,  Speer  v.  Athens,  85  Ga. 
49,  11  S.  E.  802,  9  L.  R.  A.  402;  Mur- 
phy V.  People,  120  111.  234,  11  N.  E. 
202;  Munson  v.  Atchafolaya  Basin 
Levee  Dist.,  43  La.  Ann.  15,  9  So. 
806;  Roosevelt  Hospital  v.  Mayor 
&c.  of  New  York,  84  N.  Y.  108; 
Ladd  V.  Gambell,  35  Ore.  393,  59 
Pac.  113;  Arnold  v.  Knoxville,  115 
Tenn.  195,  90  S.  W.  469,  3  L.  R. 
A.  (N.  S.)  837;  Violett  v.  Alexan- 
dria, 92  Va.  561,  23  S.  B.  909,  53  Am. 
St.  825,  31  L.  R.  A.  382;  post,  §  670 
(549).  But  see  Mauldin  v.  Green- 
ville, 53  S.  Car.  285,  31  S.  B.  252,  69 
Am.  St.  855,  43  L.  R.  A.  101;  Fulker- 
son  V.  Bristol,  105  Va.  555,  54  S.  B. 
468. 

*  Cleveland  v.  Tripp,  13  R.  I.  50; 
Charnock  v.  Levee  Co.,  38  La.  Ann. 
323;  Richmond  &  A.  R.  Co.  v.  Lynch- 
burg, 81  Va.  473;  Norfolk  City  v. 
Ellis,  26  Gratt.  (Va.)  224;  McGehee 
V.  Mathis,  21  Ark.  40;  Emery  v.  San 
Francisco  Gas  Co.,  28  Cal.  345;  King 
V.  Portland,  2  Ore.  146;  Reeves  v. 
Wood  Co.,  8  Ohio  St.  333;  Palmyra 
V.  Morton,  25  Mo.  593;  Lamar  Water 
Co.  V.  Lamar,  128  Mo.  188,  26  S.  W. 
1025,  31  S.  W.  756,  32  L.  R.  A.  157; 
Willard  v.  Presbury,  14  Wall.  (U. 
S.)  676,  21  L.  ed.  719;  People  v. 
Mayor,  4  N.  Y.  419,   55   Am.   Dec. 
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power  to  levy  them  is  generally  referred  to  the  taxing  power,"  but, 
as  already  indicated,  they  are  not  taxes  within  the  meaning  of  that 
term  as  generally  used  in  constitutional  restrictions  and  exemptions.® 

§  664.  (544)  Authority  must  he  conferred  by  statute. — ^The  au- 
thority to  levy  assessments  upon  property  may  be  delegated  to  local 
governmental  instrumentalities.  The  authority,  however,  is  not  in- 
herent in  any  public  corporation,  but  must  be  directly  conferred  by 
statute.'   It  cannot  be  inferred  from^the  general  welfare  clause  of  a 


266n;  Commonwealth  v.  Woods,  44 
Pa.  St.  113;  Lexington  v.  McCiuil- 
lan's  Heirs,  9  Dana  (Ky.)  513,  514, 
35  Am.  Dec.  159;  State  v.  Dean,  3 
N.  J.  L.  335; '  Moale  v.  Baltimore,  5 
Md.  314,  61  Am.  Dec.  276;  Hines  v. 
Leavenworth,  3  Kan.  186;  Hurford 
V.  Omaha,  4  Neh.  336;  Sewall  v.  St. 
Paul,  20  Minn.  511;  Palmer  v. 
Stumph,-  29  Ind.  329;  Vasser  v. 
George,  47  Miss.  713;  Gosnell  v.  City 
of  Louisville,  104  Ky.  201,  46  S.  W. 
722;  Illinois  Cent.  R.  Co.  v.  City  of 
Decatur,  147  U.  S.  190,  37  L.  ed.  138, 
13  Sup.  Ct.  293,  294;  Violett  v.  Alex- 
andria, 92  Va.  561,  23  S.  E.  909,  53 
Am.  St.  825,  835  (citing  text).  See 
also  for  other  somewhat  similar  def- 
initions of  local  assessments,  Agens 
V.  Newark,  37  N.  J.  L.  415,  18  Am. 
Rep.  729;  Pine  Tree  Lumber  Co.  v. 
Fargo,  12  N.  Dak.  360,  96  N.  "W.  357; 
Wilson  V.  Sanitary  District,  133  111. 
443.  27  N.  E.  203;  Adler  v.  Whit- 
beck,  44  Ohio  St.  539,  564,  9  N.  E. 
672.  See  also.  Minor  v.  Sheriff,  43 
La.  Ann.  337,  9  So.  49;  Huston  v. 
Tribletts,  171  111.  547,  49  N.  E.  711, 
63  Am.  St.  275;  New  York  &c.  R. 
Co.  V.  City  of  Hammond,  170  Ind. 
493,  83  N.  E.  244;  White  v.  Gove,  183 
Mass.  333,  67  N.  E.  359;  Shaler  v. 
McAleese,  73  N.  J.  Eq.  536,  68  Atl. 
416.  This  whole  section  is  quoted  in 
Arnold  v.  Knoxville,  115  Tenn.  195, 
90  S.  W.  469,  472. 

'  Sargent  &  Co.  v.  Tuttle,  67  Conn. 
162,  34  Atl.  1028,  32  L.  R.  A.  822; 
Hornung  v.  McCarty,  126  Cal.  17, 
58  Pac.  303;  Wolff  v.  Denver,  20 
Colo.  App.  135,  77  Pac.  364;  Elmore 
V.  Drainage  Com'rs,  135  111.  269,  25 
N.  E.  1010,  25  Am.  St.  363;  Church- 
man T.  City  of  Indianapolis,  110  Ind. 


259, 11  N.  B.  301;  White  v.  Gove,  183 
Mass.  333,  67  N.  E.  359;  State  v. 
Fuller,  34  N.  J.  L.  227;  City  of  Roch- 
ester V.  Rochester  Ry.  Co.,  182  N.  Y. 
99,  74  N.  E.  ,953,  70  L.  R.  A.  773; 
Sioux  City  St.  Ry.  Co.  v.  Sioux  City, 
138  U.  S.  98,  34  L.  ed.  898.  But  as- 
sessments for  sidewalks  seem  usu- 
ally referred  to  the  police  powers. 
James  v.  Pine  Bluff,  49  Ark.  199,  4 
S.  W.  760;  Wilson  v.  Chilcott,  12 
Colo.  600,  21  Paa  901;  Nugent  v. 
City  of  Jackson,  72  Miss.  1040,  18  So. 
493;  City  of  Lincoln  v.  Janesch,  63 
Neb.  707,  89  N.  W.  280,  93  Am.  St. 
478,  56  L.  R.  A.  762;  Gibson  Ave. 
Land  Co.  v.  Town  of  Lake,  131  Mo. 
470,  113  N.  W.  1099.  But  see  City 
of  Keokuk  v.  Independent  Dist.,  53 
Iowa  352,  5  N.  W.  503,  36  Am.  Rep. 
226;  Wilhelm  v.  City  of  Defiance,  58 
Ohio  St.  56,  50  N.  E.  18,  40  L.  R.  A. 
294,  65  Am.  St.  745;  Tripp  v.  Yank- 
ton, 10  S.  Dak.  516,  74  N.  W.  447. 

°  Mayor  of  City  of  Birmingham  v. 
Klein,  89  Ala.  461,  7  So.  386,  8  L.  R. 
A.  369;  Gosnell  v.  Louisville,  104  Ky. 
201,  46  S.  W.  722;  Meier  v.  St.  Louis, 
180  Mo.  391,  79  S.  W.  955;  City  of 
Dayton  v.  Bauman,  66  Ohio  St.  379, 
64  N.  E.  433;  Lord  v.  Delta  &c.  Co., 
164  U.  S.  662,  41  L.  ed.  590,  17  Sup. 
Ct.  230;  Illinois  Cent.  R.  Co.  v.  De- 
catur, 147  U.  S.  190,  37  L.  ed.  132,  13 
Sup.  Ct.  293;  post,  §  670  (549). 

'Matter  of  Second  Ave.  Church, 
66  N.  Y.  395;  Griswold  v.  Pelton,  34 
Ohio  St.  482;  Niklaus  v.  Conklin, 
118  Ind.  289,  20  N.  B.  797;  Connor 
V.  City  of  Paris,  87  Tex.  32,  27  S.  W. 
88,  92;  State  v.  City  of  Ashland,  71 
Wis.  502,  37  N.  W.  809.  See  also, 
Durrell  v.  Dooner,  119  Cal.  411,  51 
Pac.  628;   Flewellin  v.  Proetzel,  80 
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municipal  charter  or  from  similar  general  provisions.*  The  right  to 
levy  local  assessments  is  regarded  as  an  extraordinary  one,  and  it  can- 
not be  deduced  from  the  general  words  of  an  act  incorporating  a  mu- 
nicipal corporation,  unless  the  words  employed  assume  to  grant,  and 
do  clearly  grant,  that  right.'  The  words  of  a  statute  assuming  to  grant 
the  authority  to  levy  local  assessments  will  not  be  extended  by  con- 
struction, for  as  against  the  corporation  asserting  the  authority  the 
construction  is  strict,  and  nothing  in  its  favor  will  be  intended  except 
such  matters  as  are  clearly  implied  from  the  express  words  of  the 
statute.^"  It  is,  indeed,  the  general  rule  that  municipal  charters  are  to 
be  strictly  construed,  but  the  rule  seems  to  be  even  more  rigidly  en- 
forced in  cases  where  the  right  to  impose  a  burden  upon  private  indi- 
viduals is  claimed  than  in  cases  of  a  different  class,  and  the  courts 
have  sternly  kept  corporations  within  the  limits  of  their  charters  in 
all  cases  where  a  right  to  levy  a  special  assessment  is  involved.^^  The 


Tex.  191,  15  S.  W.  1043;  2  Beach 
Pub.  Corp.,  §  1166;  Sutton  v.  School 
City  of  Montpeller,  28  Ind.  App. 
315,  62  N.  B.  710,  711  (citing  text); 
City  of  Greensboro  v.  McAdoo,  112 
N.  Car.  359,  362,  17  S.  E.  178  (citing 
text). 

'  Mayor  of  Savannah  v.  Hartrldge, 
8  Ga.  23;  City  of  Richmond  v.  Dan- 
iel, 14  Gratt.  (Va.)  385,  387;  Lott 
V.  Ross,  38  Ala.  156;  Kyle  v.  Malin, 
8  Ind.  34;  Hare  v.  Kennerly,  83  Ala. 
608,  3  So.  683;  Green  v.  Ward,  82 
Va.  324;  Mays  v,  Cincinnati,  1  Ohio 
St.  268;  Com'rs  of  Asheville  v. 
Means,  7  Ired.  (N.  Car.)  L.  406; 
City  of  Cincinnati  v.  Bryson,  15 
Ohio  625,  45  Am.  Dec.  593;  Fairfield 
V.  Ratcllff,  20  Iowa  396;  City  of  Chi- 
cago v.  Wright,  32  111.  192;  Mayor 
of  Annapolis  v.  Harwood,  32  Md. 
471,  3  Am.  Rep.  151;  Leavenworth 
v.  Norton,  1  Kan.  432;  Com'rs  of 
Winston  v.  Taylor,  99  N.  Car.  210,  6 
S.  E.  114.  See  also,  Wilson  v.  City  of 
San  Luis  Obispo,  101  Cal.  508,  35 
Pac.  988;  Fair  Haven  &c.  R.  Co.  v. 
New  Haven,  77  Conn.  494,  59  Atl. 
737;  City  of  Chicago  v.  Nodeck,  202 
111.  257,  67  N.  B.  39;  City  of  Chicago 
V.  Law,  144  111.  569,  33  N.  E.  855; 
Town  of  Greendale  v.  Suit,  163  Ind. 
282,  71  N.  E.  658;  Marion  Trust  Co. 
V.  City  of  Indianapolis,  37  Ind.  App. 
672,  706,  75  N.  B.  834,  836;   State  v. 


Smith,  99  Minn.  59,  108  N.  W.  822. 

•Drake  v.  Phillips,  40  111.  388; 
Minnesota  &c.  Co.  v.  Palmer,  20 
Minn.  468.  See  also,  Oshkosh  City 
R.  Co.  V.  Winnebago  County,  89  Wis. 
435,  61  N.  W.  1107. 

"Walker  v.  District  of  Columbia, 
6  Mackey  (D.  C.)  352,  12  Cent.  408; 
City  Council  v.  Murphy,  79  Ga.  101, 
3  S.  E.  326.  In  City  of  Lawrence- 
ville  V.  Hennessey,  244  111.  464,  91 
N.  E.  670,  it  was  held  that  the  part 
of  a  farm  lying  without  a  city  could 
not  be  assessed  for  a  city  sewer. 

"Reed  v.  Toledo,  18  Ohio  161; 
Heine  v.  Levee  Com'rs,  19  Wall.  (U. 
S.)  655,  22  L.  ed.  223,  Vance  v.  Lit- 
tle Rock,  30  Ark.  435,  439;  Caldwell 
V.  Rupert,  10  Bush  (Ky.)  179,  182; 
Orange  &c.  R.  Co.  v.  Alexandria,  17 
Gratt.  (Va.)  176;  Nelson  v.  La 
Porte,  33  Ind.  258;  State  v.  Hobo- 
ken,  33  N.  J.  L.  280;  City  of  Atchi- 
son V.  Price,  45  Kan.  296,  25  Pac. 
605;  State  v.  Foster,  94  Minn.  412, 
103  N.  W.  14;  Batty  v.  Hastings,  63 
Neb.  26,  88  N.  W.  139;  Gilfeather  v. 
Grout,  101  App.  Div.  (N.  Y.)  150,  91 
N.  Y.  S.  533;  State  v.  Moss,  44 
Wash.  91,  86  Pac.  1129;  Cain  v.  City 
of  Elkins,  57  W.  Va.  9,  49  S.  E.  898. 
But  see  City  of  Asheville  v.  Wach- 
orrle  L.  &  T.  Co.,  148  N.  Car.  360, 
55  S.  E.  800. 
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power  is  purely  a  derivative  one,  and  it  is  not  only  fettered  by  all 
the  limitations  contained  in  the  statute  which  delegates  it,  but  it  has 
no  existence  beyond  the  scope  which  a  strict  construction  will  yield. 
It  is,  therefore,  always  essential  that  one  who  bases  a  claim  upon  a 
local  assessment  shall  show  the  foundation  for  his  claim  to  be  a  valid 
statute,  and  that  upon  a  strict  construction  of  that  statute  against 
him  his  claim  is  within  the  authority  which  the  statute  confers.^^ 

§  665.  (545)  Statutory  mode  is  the  measure  of  power. — ^Where  the 
statute  from  which  the  authority  is  derived  prescribes  the  mode  in 
which  it  shall  be  exercised,  that  mode  must  be  pursued.^^  There  is 
here  a  diversity  of  opinion,  some  of  the  cases  going  so  far  as  to  hold 
that  a  literal  compliance  with  the  statute  is  essential,  while  others  hold 
that  a  substantial  compliance  is  all  that  is  required.  In  view  of  the 
extraordinary  character  of  the  authority,  and  of  the  fact  that  it  is  a 
delegated  one,  the  only  safe  course  is  to  apply  the  general  and  long 
established  rule  regarding  the  exercise  of  naked  statutory  powers,  and 
require  that  the  mode  of  exercising  it  shall  be  strictly  pursued.  The 
mode  of  exercising  the  authority  is  that  provided  by  the  statute  and 
no  other,  for  the  statute  is  the  sole  source  of  authority.^*  "The  mode," 

"Town  of  Greendale  v.  Suit,  163  15  Md.  18;  Chicago  v.  Wright,  32  111. 

Ind.  282,  71  N.  E.  658,  659   (citing  192;    Butler  v.   Nevin,   88    111.   575; 

text);    Klein  v.  Nugent  Gravel  Co.,  Brophy   v.    Landman,    28    Ohio    St. 

162  Ind.  509,  70  N.  E.  801,  803  (cit-  542;    Leach  v.  Cargill,  60   Mo.   316; 

ing  text).  Allen  v.  City  of  Galveston,  51  Tex. 

"Lux  &c.  Stone  Co.  v.  Donaldson,  302;    Hager  v.   City  of   Burlington, 

162  Ind.  481,  68  N.  E.  1014,  1018  (cit-  42    Iowa    661;    Hurford   v.    City   of 

ing  text);  City  of  Bluffton  v.  Miller,  Omaha,    4   Neb.    336;    Lexington   v. 

33  Ind.  App.  521,  70  N.  B.  989;  Har-  Headley,  5  Bush    (Ky.)    508;    In  re 

mon  V.  City  of  Omaha,  53  Neb.  164,  Cambria  Street,  75  Pa.  St.  357;  Con- 

73  N.  E.  671;   Nekarane  Park  Ass'n  nor  v.  City  of  Paris,  87  Tex  32  27  S 

V.  Lloyd,  167  N.  Y.  431,  60  N.  E.  741;  W.   88,   92    (citing  text).    See  also', 

Tulare  Irrigation  Dlst.  v.   Shepard,  Medland  v.  Connell,  57  Neb.  10    77 

185  U.  S.  1,  46  L.  ed.  773,  22  Sup.  N.    W.    437;     2    Beach    Pub.    Corp., 

Ct.  531,  and  authorities  cited  in  fol-  §  1177;  Watkins  v.  Griffith,  59  Ark 

lowing  notes.  344,  27  S.  W.  234;  City  St.  Imp.  Co. 

"Merrltt  v.  Village  of  Portchester,  v.  Babcock,  139  Cal.  690,  73  Pac  666- 

71  N.  y.  309,  27  Am.  Rep.  47;  Mass-  San  Diego  Inv.  Co.  v.  Shaw,  129  Cal 

ing  V.  Ames,  37  Wis.  645;  White  v.  273,  61  Pac.  1082;   Angus  v   City  of 

Stevens,  67  Mich.  33,  34  N.  W.  "255;  Hartford,  74  Conn.  27,  49  Atl    192- 

White  v.  Bayonne,  49  N.  J.  L.  311,  8  People  v.  Peyton,  214  111    376    73  N 

Atl.  295;   Raisch  v.  City,  80  Cal.  1,  E.  768;    LIngle  v.  City  of  Chicago 

22  Pac.  22;  Newman  v.  City,  32  Kan.  172  111.  170,  50  N.  E.  192;    City  of 

456,  4  Pac.  815;  City  of  St.  Louis  v.  Manistee  v.  Hurley,  79  Mich   238   44 

Ranken,  96  Mo.  497,  9  S.  W.  910;  N.  W.  603;  Collier  Estate  v  Western 

Sewall  V.  City  of  St.  Paul,  20  Minn.  Pav.  &c.  Co.,  180  Mo   362   79  S   W 

511;   Bouldin  v.  City  of  Baltimore,  947;     Borough    of    Greensburg    v 
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it  has  been  said,  ''constitutes  the  measure  of  power."^"  It  is  undoubt- 
edly true  that  both  upon  principle  and  authority  the  rule  is  that  the 
mode  prescribed  must  be  closely  followed,  but  it  is  not  meant  by  this 
that  there  should  be  an  exact  and  literal  compliance  with  the  statute, 
for  a  failure  to  literally  obey  the  statute  in  an  entirely  immaterial  mat- 
ter will  not  avoid  the  proceedings.^"  It  is,  however,  the  duty  of  the 
courts  to  resolve  doubts  against  the  validity  of  the  exercise  of  the  au- 
thority wherever  there  is  any  substantial  deviation  at  all,  and  to  sus- 
tain proceedings  in  cases  where  there  is  not  an  exact  compliance  with 
the  statute  only  when  it  clearly  and  unmistakably  appears  that  no  pos- 
sible injury  has  resulted  to  the  landowner. 

§  666.  (546)  Statutory  provisions  are  generally  mandatory. — It 

has  been  held  that  provisions  of  a  statute  delegating  the  authority 
to  levy  local  assessments  or  taxes  may,  under  the  general  rule  upon  the 
subject  of  mandatory  and  directory  statutes,^'  be  considered  as  direc- 
tory and  not  mandatory.  The  doctrine  that  the  courts  have  a  right  to 
disregard  the  words  of  a  statute  upon  the  ground  that  they  are  merely 
directory  is,  at  best,  not  easily  defended ;  at  all  events,  it  is  one  that 
should  be  cautiously  applied  to  cases  v?here  authority  to  impose  a 
special  burden  upon  the  citizens  is  granted  by  the  legislature.  In 
such  cases  it  is  difficult,  if  not  impossible,  for  the  courts  to  determine 
what  the  legislature  deemed  important,  and  what  immaterial,  and  the 

Laird,  138  Pa.   St.  533,  21  Atl.   96;  W.  732;    Parish  v.  Golden,  35  N.  Y. 

McCrowell  v.  City  of  Bristol,  89  Va.  462,  464.    See  also,  Wewell  v.  City 

652,  16  S.  E.  867,  20  L.  R.  A.  653n.  of   Cincinnati,   45   Ohio   St.  407,   15 

"Zottman    v.    San    Francisco,    20  N.  E.  196;   Flewellin  v.  Proetzel,  80 

Cal.  96,  102,  81  Am.  Dec.  96n;   Nicol-  Tex.  191,  15  S.  W.  1043;    Davies  v. 

son  Pavement  Co.  v.  Painter,  35  Cal.  City  of   Saginaw,   87   Mich.   439,   49 

699;    Murphy  v.  Louisville,  9  Bush  N.  W.  667;  Auditor  General  v.  HofE- 

(Ky.)      189;      First      Presbyterian  man,  1S2  Mich.  198,  93  N.  W.  259; 

Church  v.  City  of  Ft.  Wayne,  36  Ind.  Quinn  v.  James,  174  Mass.  23,  54  N. 

338,  343,  10  Am.  Rep.  35;   Gilman  v.  B.  343;   Michael  v.  Mattoon,  172  111. 

Milwaukee,   61  Wis.   588,  21-N.  W.  394,  50  N.  E.  155;  West  Chicago  St. 

640;    Spokane    Palls   v.    Browne,    3  R.  Co.  v.  People,  156  111.  18,  40  N.  E. 

Wash.  84,  27  Pac.  1077;   Buckley  v.  605;  Edwards  &c.  Constr.  Co.  v.  Jas- 

Clty  of  Tacoma,  9  Wash.  253,  267,  37  per  County,  117  Iowa  365,  90  N.  W. 

Pac.  441.  1006,    94    Am.    St.    301;     Home    v. 

" Brown  V.  South  Orange,  49  N.  J.  Mehler    (Ky.),   23   Ky.   L.   1176,    64 

L.  104;   Souther  v.  South  Orange,  17  S.  W.  918;   Field  v.  Barber  &o.  Co., 

Vroom  (N.  J.)   317;   City  of  Spring-  194  U.  S.  618,  48  L.  ed.  1142,  24  Sup. 

field  v.  Sale,  127  111.  359,  20  N.  B.  Ct.  784;  State  v.  Blake,  86  Minn.  37, 

86;    Stebblns   v.   Kay,    51   Hun    (N.  90  N.  W.  5. 

Y.)    589,  4  N.  Y.   S.  566    (reversed        "  Gearhart  v.  Dixon,  1  Pa.  St.  224, 

however,  in  Stebblns  v.  Kay,  123  N.  2  Dillon  Municipal  Corp.   (3d  ed.), 

Y.  31,  25  N.  E.  207) ;  Jenkins  v.  Stet-  §  761.    See  also,  Frankfort  v.  Farm- 

ler,  118  Ind.  275,  20  N.  E.  788;   Ly-  ers'  Bank  (Ky.),  22  Ky.  L.  1738,  61 

man  v.  Anderson,  9  Neb.  367,  2  N.  S.  W.  458. 
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true  course  would  seem  to  be  to  regard  all  tHe  provisions  as  manda- 
tory.^' It  approacl^es  very  near  legislation  to  treat  the  provisions  of 
a  statute  as  directory  in  any  class  of  cases,  and  when  the  statute  is 
one  creating  a  new  right  and  prescribing  a  new  mode  of  exercising  a 
right  in  cases  where  burdens  are  compulsorily  placed  upon  individual 
property,  it  is  delicate  work  indeed  for  the  courts  to  treat  any  pro- 
vision as  merely  directory. 

§  667.  (547)  Assessment  statutes  are  not  strictly  analogous  to 
general  tax  laws. — The  analogy  between  general  tax  laws  and  stat- 
utes delegating  authority  to  levy  local  assessments  is  far  from  being 
close.  It  is,  therefore,  not  just  to  place  assessments  for  special  bene- 
fits on  the  same  footing  as  general  taxes,  for  no  landowner  can  reason- 
ably be  held  to  know  that  an  assessment  for  special  benefits  is  a  burden 
that  he  must  bear,  whereas,  in  the  case  of  tax  assessments  for  revenue 
purposes,  every  property  owner  must  know,  and  in  legal  contempla- 
tion he  does  know,  that  his  land  must  bear  its  share  of  the  public 
burden.  The  reason  for  disregarding  irregularities  in  tax  assessments 
is,  therefore,  very  different  from  that  which  should  be  allowed  to  con- 
trol in  local  assessments  for  special  benefits.  A 'citizen  must  share 
the  general  burden,  and  he  should  not  be  relieved  from  it  for  any  irreg- 
ularity or  error  of  the  assessing  or  collecting  officers ;  but  with  respect 
to  a  special  benefit  it  is  radically  different,  for  that  is  a  burden  imposed 
upon  his  individual  property  solely  by  statute  and  the  assessment  is 
enforceable  only  in  a  special  statutory  proceeding.  It  will,  therefore, 
lead  to  error  to  apply,  as  has  been  done,  adjudications  in  tax  cases 
to  cases  of  local  assessments  levied  to  pay  the  expense  of  constructing 
or  repairing  a  road  or  street.    A  provision  might  with  propriety  be 

"  Merritt  v.  Village  of  Portohester,  N.  E.  1014,  1018  (citing  text) ;  War- 

71    N.    Y.    309,    27    Am.    Rep.    47;  ren  v.^oston  St.  Com'rs  181  Mass.  6, 

Thompson  v.  Schermerhorn,  6  N.  Y.  62  N.  E.  951;   Rogue  v.  People,  224 

92,  55  Am.  Dec.  385;  Cambria  St.,  75  111.    449,    79    N.   E.    622;    Dickey   v. 

Pa.  St.  357;  State  v.  Mayor,  38  N.  J.  Holmes,  109  Mo.  App.  721,  83  S.  W. 

L.  85;   Starr  v.  Burlington,  45  Iowa  982;  Breath  v.  City  of  Galveston,  92 

87;    Town  of  Williamsport  v.  Kent,  Tex.  454,  49  S.  W.  575;  Ricketson  v. 

14  Ind.  306.   See  also,  Drummond  v.  City  of  Milwaukee,  105  Wis.  591,  81 

City  of  Bau  Claire,  79  Wis.  97,  48  N.  N.  W.  864,  47  L.  R.  A.  685.    We  do 

W.   244;    City   of   Spokane  Falls  v.  not  mean,  however,  that  the  failure 

Browne,  3  Wash.  84,  27  Pac.  1077;  to   comply   with   immaterial   provi- 

'Lyon  v.  Alley,  130  XJ.  S.  177,  32  L.  sions,  or  such  as  are  not  jurisdic- 

ed.  899,  9  Sup.  Ct.  480;  Hawthorne  tional,  will   necessarily  render  the 

V.   East  Portland,   IS   Ore.   271,  10  assessment  void  and  subject  to  col- 

Pac.  342.    See  also.  Lux  &c.  Stone  lateral  attack. 
Co.  T.  Donaldson,  162  Ind.  481,  68 
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held  directojy,  when  found  in  a  general  revenue  statute,  that  in  a 
statute  authorizing  the  levying  of  local  assessments  could  not,  con- 
sistently with  principle,  he  regarded  otherwise  than  as  mandatory. 

§  668.  (548)  Bule  of  strict  construction  does  not  prevent  the  inci- 
dents passing  with  grant  of  principal  power. — ^The  rule  that  statutes 
granting  the  authority  to  levy  special  assessments  shall  be  strictly 
construed  does  not  so  limit  the  authority  as  to  exclude  the  necessary 
incidents  of  the  principal  power  conferred.  The  construction,  while 
strict,  should  never  be  so  rigid  as  to  defeat  the  object  sought  to  be 
accomplished.  The  principal  authority  must,  it  is  true,  always  be 
clearly  and  expressly  conferred,  but  where  there  is  a  principal  power 
clearly  granted  there  must  be  the  usual  and  necessary  incidents  of 
that  power  by  implication.  It  is,  of  course,  not  to  be  expected,  indeed, 
it  is  scarcely  conceivable,  that  the  legislature  should,  in  conferring  au- 
thority upon  local  bodies,  specify  in  minute  detail  the  incidents  of  the 
power.  The  courts  generally  hold  that  necessary  incidental  and  subor- 
dinate powers  pass  with  the  grant  of  the  principal  power. '^^  Any  other 
ruling  would  make  it  practically  impossible  to  frame  statutes  capable 
of  reasonable  enforcement.  So,  in  matters  of  street  improvements  and 
local  assessments,  as  in  kindred  matters,  it  is  generally  held  that  a 
power  clearly  conferred  in  general  words  will  carry  all  the  incidental 
authority  essential  to  the  execution  of  the  power  in  the  ordinary 
and  appropriate  methods. 

§  669.  What  property  may  be  assessed — Generally. — Assessments 
are  usually  made  against  real  property,  and,  where  it  is  specially  bene- 
fited, there  is  now  no  question  of  the  right  to  specially  assess  it,  under 
statutes  so  providing,  for  street  improvements  and  the  like.^°    The 

"Cone  v.  Hartford,  28  Conn.  363;  (citing  text) ;  ante,  §§  552  (461),  602 

Bridgeport  v.  Railroad  Co.,  15  Conn.  (505).    See  also.  People  v.  Green,  3 

475;     Boston     v.     Shaw,     1     Metcf.  Hun  (N.  Y.)  755;  Dean  v.  Borschen- 

(Mass.)   130;   Fisher  v.  Harrisburg,  sius,  SO  Wis.  236;   Mason  v.  City  of 

2  Grant's  Cases  (Pa.)  291;  State  v.  Chicago,  178  111.  499,  53  N.  E.  354; 
Jersey  City,  30  N.  J.  L.  148;  Smith  Louisville  Steam  Forge  Co.  v.  An- 
V.  Newbem,  70  N.  Car.  14,  16  Am.  .derson,  22  Ky.  L.  397,  57  S.  W.  617; 
Rep.  766;  Cook  County  v.  McCrea,  93  Downing  v.  City  of  Des  Moines,  124 
111.  236;  Spaulding  v.  Lowell,  23  Pick.  Iowa  289,  99  N.  W.  1066. 

(Mass.)  71;  Thomson  v.  Lee  County,        ''"This  is  shown  in  the  cases  al- 

3  Wall.  (U.  S.)  327,  18  L.  ed.  177;  ready  cited,  and  especially  in  the 
Smith  V.  City,  7  Ind.  86;  City  of  authorities  cited  in  the  last  note 
Raleigh  v.  Peace,  110  N.  Car.  32,  14  to  the  first  section  of  this  chapter. 
S.  E.  521,  523,  17  L.  R.  A.  330,  333  See  also,  Cicero  &c.  St.  Ry.  Co.  v. 
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question  as  to  whether  the  improvements  on  land  should  be  considered, 
usually  depends  upon  the  governing  statute  and  whether  the  improve- 
ments receive  any  special  benefit.^^  There  is  some  apparent  conflict 
among  the  decisions  as  to  whether  personal  property  may  be  so  assessed, 
but  if  it  receives  a  special  benefit  it  would  seem  that  it  may  be  assessed 
if  within  the  statute  and  no  constitutional  provision  prevents.^^  Ordi- 
narily, however,  no  such  question  is  presented  in  street  improvement 
cases.  As  a  general  rule,  it  may  be  said  that  any  real  property  so  bene- 
fited, except  that  of  the  United  States,  may  be  assessed  if  the  legisla- 
ture authorizes  it,  unless  it  is  exempt  under  some  provision  of  the  con- 
stitution or  statute.^^  But  there  is  some  difficulty  in  determining 
whether  public  property,  and,  sometimes,  certain  other  property,  is 
assessable  under  particular  statutes. 


City  of  Chicago,  176  111.  501,  52  N. 
E.  866;  Higgins  v.  City  of  Chicago, 
18  111.  276;  City  of  Seattle  v.  Board 
of  Home  Missions,  138  Fed.  307,  70 
C.  C.  A.  597;  Chancellor  v.  City  of 
Elizabeth,  66  N.  J.  L.  688,  52  Atl. 
1130;  Hoffleld  v.  City  of  Buffalo,  130 
N.  Y.  387,  29  N.  E.  747;  Voigt  v. 
City  of  Detroit,  123  Mich.  547,  82 
N.  W.  253. 

^  See  Kennedy  v.  City  of  Troy,  77 
N.  Y.  493;  HofBeld  v.  City  of  Buffalo, 
130  N.  Y.  387,  29  N.  B.  747;  Mound 
City  Constr.  Co.  v.  Megum,  97  Mo. 
App.  403,  71  S.  W.  460;  Heath  v. 
McCrea,  20  Wash.  342,  55  Pac.  432. 

^^  Excelsior  Planting  &c.  Co.  v. 
Green,  39  La.  Ann.  455,  1  So.  873; 
Hughes  V.  Board,  108  La.  Ann.  146, 
32  So.  218. 

^  See  Little  Rock  v.  Katzenstein, 
52  Ark.  107,  12  S.  W.  198;  Martin 
V.  Wagner,  120  Cal.  62S,  53  Pac.  167; 
City  of  Denver  v.  Kennedy,  33  Colo. 
80,  80  Pac.  122,  467;  Clapp  v.  City 
of  Hartford,  35  Conn.  66;  Snydacker 
V.  Village  of  West  Hammond,  225 
111.  154,  80  N.  E.  93;  ShurtlefC  v. 
City  of  Chicago,  190  111.  473,  60  N. 
E.  870;  Pittsburgh  &c.  R.  Co.  v. 
Taber,  168  Ind.  419,  77  N.  B.  741;. 
Dewey  v.  City  of  Des  Moines,  101 
Iowa  416,  70  N.  W.  605;  Chambliss 
V.  Johnson,  77  Iowa  611,  42  N.  W. 
427;  Durrett  v.  Kenton  County 
(Ky.),  27  Ky.  L.  1173,  87  S.  W.  1070; 
Power  v.  City  of  Detroit,  139  Mich. 


30,  102  N.  W.  288;  State  v.  District 
Ct.  of  Ramsey  County,  95  Minn.  503, 

104  N.  W.  553;  Smith  v.  Willis,  78 
Miss.  243,  28  So.  878;  Heman  v.  Gil- 
liam, 171  Mo.  258,  71  S.  W.  163; 
Hart  V.  City  of  Omaha,  74  Neb.  836, 

105  N.  W.  546;  De  Witt  v.  City  of 
Elizabeth,  56  N.  J.  L.  119,  27  Atl. 
801;  Voght  V.  City  of  Buffalo,  133  N. 
Y.  463,  31  N.  E.  340;  Erickson  v. 
Cass  County,  11  N.  Dak.  494,  92  N. 
W.  841;  Meggett  v.  City  of  Eau 
Claire,  81  Wis.  326,  51  N.  W.  566; 
Chadwick  v.  Kelly,  187  U.  S.  540,  47 
L.  ed.  293,  23  Sup.  Ct.  175.  As  will 
hereafter  appear,  in  many  jurisdic- 
tions the  legislature  or  local  author- 
ities, under  its  provisions,  may  often 
conclusively  determine  what  prop- 
erty is  so  benefited,  and  there  is 
much  conflict  in  applying  the  doc- 
trine of  theoretical  benefit.  We  are 
not  considering  that  question  here, 
but  simply  what  property  may  be 
assessed  if  specially  benefited,  or 
deemed  specially  benefited  within  a 
valid  statute.  It  is  held  that  a  lease- 
hold interest  may  be  assessed  so  far 
as  benefited.  Rabel  v.  City  of  Seat- 
tle, 44  Wash.  482,  87  Pac.  520,  but 
that  it  cannot  be  sold  to  satisfy  an 
assessment  against  the  entire  prop- 
erty and  that  a  statute  providing 
for  such  sale  is  so  far  invalid.  Coast 
Land  Co.  v.  City  of  Seattle,  52  Wash. 
380,  100  Pac'  856. 
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§  670.   (549)  What    property    may    be    assessed — Exemption. — 

Where  a  statute  provides  generally  for  the  assessment  of  land  for  the 
cost  of  improving  a  road  or  street  it  authorizes  an  assessment  upon  all 
lands  within  the  limits  designated,  although  some  of  the  properly 
may  be  exempt  from  taxation.  A  statute  exempting  property  from 
taxation  does  not  exempt  it  from  an  assessment  for  a  local  improve- 
ment.^* There  is,  indeed,  some  reason  for  doubting  whether  a  statute 
exempting  from  local  assessment  property  appropriated  to  specific 
uses  should  be  held  valid,  since  the  exemption  of  one  or  more  parcels 
would  increase  the  burden  of  others  owning  property  along  the  line  of 
the  highway,  and  this  would  produce  an  inequality  against  which,  in 
many  of  the  states,  constitutional  provisions  are  directed.  It  would 
seem,  at  all  events,  that  in  cases  where  the  exemption  would  so  operate 
as  to  cast  upon  the  property  of  other  owners  an  assessment  materially 
beyond  the  benefit  which  would  accrue,  the  courts  should  interfere  to 
prevent  the  collection  of  the  assessment,  since  such  an  assessment  could 
not  be  upheld  without  violating  the  fundamental  principle  upon  which 
its  validity  rests,  which  is,  that  the  special  benefit  is  the  equivalent  of 
the  special  burden.^^    But  there  are  some  authorities  which,  either 


"  Illinois  Cent.  R.  Co.  v.  Decatur, 
126  111.  92,  18  N.  E.  315,  1  L.  R.  A. 
613n,  afC'd  in  147  U.  S.  190,  37  L.  ed. 
132,  13  Sup.  Ct.  293;  Ford  v.  Delta 
&c.  Co.,  164  U.  S.  662,  41  L.  ed.  590, 
17  Sup.  Ct.  230;  Chicago  &c.  R.  Co. 
v.  People,  120  111.  104,  11  N.  B.  418; 
Buffalo  Cemetery  v.  Buffalo,  46  N. 
Y.  506;  Olive  Cemetery  Co.  v.  Phila- 
delphia, 93  Pa.  St.  129,  39  Am.  Rep. 
732n;  President  of  Paterson  v.  So- 
ciety, 24  N.  J.  L.  385;  State  v.  New- 
ark, 27  N.  J.  L.  185;  Sheehan  v. 
Good  Samaritan,  50  Mo.  155,  11  Am. 
Rep.  412;  City  of  Clinton  v.  Henry 
County,  115  Mo.  557,  22  S.  W.  494,  37 
Am.  St.  415;  Beals  v.  Rubber  Co., 
11  R.  I.  381,  23  Am.  Rep.  472;  First 
Presbyterian  Church  v.  Ft.  Wayne, 
36  Ind.  338,  10  Am.  Rep.  85;  Trus- 
tees V.  Ellis,  38  Ind.  3;  State  v.  New- 
ark, 50  N.  J.  L.  66,  11  Atl.  147; 
Worcester  Agricultural  Society  v. 
Worcester,  116  Mass.  189;  Roosevelt 
Hospital  V.  New  York,  84  N.  Y.  108; 
Harvey  v.  South  Chester,  99  Pa.  St. 
565;  Hale  v.  Kenosha,  29  Wis.  599; 
Allen  V.  Galveston,  51  Tex.  302;  In 
re   Howard  Ave.   44   Wash.    62,   86 


Pac.  1117,  120  Am.  St.  973;  Edwards 
&c.  Co.  V.  Jasper  County,  117  Iowa 
365,  90  N.  W.  1006,  94  Am.  St.  301, 
312,  313,  and  cases  there  cited.  See 
also  the  late  case  of  Town  of  Frank- 
llnton  V.  Police  Jury  of  Washington 
Parish,  —  La.  Ann.  — ,  52  So.  172, 
where  the  exemption  of  a  court 
house  square  from  taxation  was 
held  not  to  extend  to  a  special  as- 
sessment for  a  sidewalk.  But  par- 
ticular statutes  have  been  held 
broad  enough  to  include  exemption 
from  local  assessments.  Harvard" 
College  V.  Boston,  104  Mass.  470; 
First  Div.  St.  Paul  &c.  R.  Co.  v.  City 
of  St.  Paul,  21  Minn.  526.  See  also. 
City  of  Philadelphia  v.  Philadelphia 
&c.  R.  Co.,  177  Pa.  St.  292,  35  Atl. 
610,  34  L.  R.  A.  564;  Olive  Cemetery 
Co.  V.  Philadelphia,  93  Pa.  St.  129, 
39  Am.  St.  732n;  City  of  San  Diego 
v.  Linda  Vista  &c.  District,  108  Cal. 
189,  41  Pac.  291,  35  L.  R.  A.  S3,  and 
note. 

^  Paulson  V.  Portland,  16  Ore.  450, 
19  Pac.  450,  1  L.  R.  A.  673;  Graham 
V.  Conger,  85  Ky.  582,  4  S.  W.  327, 
9  Ky.  L.  133.   Public  property,  how- 
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expressly  or  impliedly,  uphold  such  exemptions.^*  And  it  seems  to  be 
pretty  well  settled  that,  under  most  constitutions,  such  statutes  may  be 
valid." 

§  671.   Property  of  cemeteries,  religious  and  charitable  bodies. — 

Land  owned  by  cemeteries,^'  churches"*  and  religious  and  charitable 
bodies,'"  of  all  kinds  is  assessable  for  local  improvements  the  same  as 
any  other  property,  imless  exempted  by  constitution  or  statutes.  Under 
some  statutes  it  is  a  question  of  fact,  as  to  whether  such  property  is 
benefited.'^  As  already  shown,  statutes  merely  exempting  such  property 
from  taxation  do  not,  ordinarily,  exempt  it-  from  special  assessments 
for  local  improvements;  but  statutes  exempting  cemetery  property,'^ 


ever,  may  frequently  escape  upon 
the  ground  that  it  is  not  specially 
benefited,  or  upon  the  theory  of  the 
decisions  referred  to  in  the  next  sec- 
tion. 

^  In  Illinois  Cent.  R.  Co.  v.  Deca- 
tur, 147  U.  S.  190,  37  L.  ed.  132,  13 
Sup.  Ct.  293,  295,  296,  Justice  Brewer 
clearly  shows  the  injustice  of  ex- 
empting any  part  of  the  property 
within  the  area  benefited,  but  fol- 
lows with  a  dictum  that  the  legisla- 
ture has  full  power  to  exempt  any 
particular  property  from  the  burden 
of  special  assessments,  as  well  as 
general  taxes,  and  cites  the  follow- 
ing cases  as  tending  to  support  the 
dictum;  Harvard  College  v.  Boston, 
104  Mass.  470;  Brightman  v.  Kirner, 
22  Wis.  54;  Southern  R.  Co.  v.  May- 
or, 38  Miss.  334;  State  v.  Newark, 
27  N.  J.  L.  185;  City  of  Brie  v.  First 
Univ.  Church,  105  Pa.  St.  278;  City 
of  Richmond  v.  Richmond  &c.  R.  Co., 
■21  Gratt.  (Va.)  604.  This,  however, 
would  seem  to  be  in  conflict  with  the 
doctrine  of  the  recent  case  of  Nor- 
wood V.  Baker,  172  U.  S.  269,  43  L. 
ed.  443,  19  Sup.  Ct.  187,  but  that 
case  has  been  limited  or  distin- 
guished until  it  cannot  be  consid- 
ered as  authority  except  under  the 
peculiar  facts  of  the  case. 

"  City  of  Erie  v.  Griswold,  184  Pa. 
St.  435,  39  Atl.  231;  Quirk  v.  City  of 
Seattle,  38  Wash.  25,  80  Pac.  207; 
Milwaukee  Elec.  &c.  Co.  v.  Milwau- 
kee, 95  Wis.  42,  69  N.  W.  796;  Dis- 
trict of  Columbia  v.  Sisters  of  Visi- 
tation,  15   App.    (D.   C.)    SCO.    See 


also,  Zable  v.  Louisville  &c.  Orphans' 
Home,  92  Ky.  89,  17  S.  W.  212,  13 
Ky.  L.  385,  13  L.  R.  A.  668. 

'^  Bloomington  Cemetery  Ass'n  v. 
People,  139  111.  16,  28  N.  E.  1076; 
Buffalo  City  Cemetery  Ass'n  v.  Buf- 
falo, 46  N.  Y.  506;  Same  v.  Same,  118 
N.  Y.  61,  22  N.  B.  962;  Lima  v.  Ceme- 
tery Ass'n,  42  Ohio  St.  128,  51  Am. 
R.  809;  New  Castle  City  v.  Stone 
Church  Graveyard  &c.;  172  Pa.  St. 
86,  33  Atl.  236. 

'^In  re  Broad  Street  (Church's 
Appeal),  165  Pa.  St.  475,  30  Atl. 
1007;  City  of  Atlanta  v.  First  Pres- 
byterian Church,  86  Ga.  730,  13  S. 
E.  252,  12  L.  R.  A.  852;  City  of 
Beatrice  v.  Brethren  Church,  41  Neb. 
358,  59  N.  W.  932;  People  v.  Syra- 
cuse, 63  N.  Y.  291;  Second  Universa- 
list  Soc.  V.  Providence,  6  R.  I.  235. 

™  Kilgus  V.  Trustees  of  Good  Shep- 
herd Orphanage,  94  Ky.  439,  22  S. 
W.  754,  15  Ky.  L.  318;  Zable  v. 
Louisville  Baptist  Orphans'  Home, 
92  Ky.  89,  17  S.  W.  212,  13  Ky.  L. 
385;  13  L.  R.  A.  668;  Washburn 
Memorial  Orphan  Asylum  v.  State, 
73  Minn.  343,  76  N.  W.  204;  Sheehan 
V.  Good  Samaritan  Hospital,  50  Mo. 
155,  11  Am.  R.  412;  Roosevelt  Hos- 
pital V.  Mayor  &c.  of  New  York,  84 
N.  Y.  108. 

"^  Kansas  City  v.  Bacon,  157  Mo. 
450,  57  S.  W.  1045;  People  v.  Still- 
well,  190  N.'  Y.  284,  83  N.  B.  56;  In 
re  Jerome  Ave.,  192  N.  Y.  459,  85  N. 
B.  755. 

=' Oakland  Cemetery  v.  City  of 
Yonkers,   182   N.   Y.    564,   75   N.   B. 
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church  property,'*  or  that  belonging  to  charitable  organizations,"*  or 
the  like,  from  taxation  and  assessments,  especially  if  the  term 
"special"  or  "local"  assessment  is  used,  are  generally  held  to  exempt 
it  from  local  or  special  assessments  for  street  improvements  and  the 
like.  Such  statutes,  however,  do  not  always  include  all  the  property 
of  such  bodies.  Thus,  a  statute  exempting  "places  of  religious  worship 
or  burial"  has  been  held  not  to  exempt  a  separate  parsonage  in  which 
the  rector  or  pastor  of  a  church  resides.^'  So,  it  is  held  in  a  very  re- 
cent case  that  a  statute  exempting  lots  in  burying  grounds  does  not 
exempt  the  unsold  lands  of  a  private  cemetery,  organized  for  profit, 
from  a  special  assessment  for  a  street  improvement.^^^  A  general  act 
upon  the  subject  of  special  assessments,  simply  providing  that  assess- 
ments shall  be  upon  the  real  estate  benefited,  has  been  held  not  to  repeal 
a  charter  provision  specifically  exempting  the  property  of  a  charitable 
organization."" 

§  672.  Agricultural,  unplatted  and  vacant  property. — Property  de- 
voted to  agricultural  purposes,  unless  exempted  by  constitution  or 
statute,  is  also  subject  to  special  assessment  for  special  benefit."'  This 


1132  (aff'g  63  App.  Div.  (N.  Y.)  448, 
71  N.  Y.  S.  783);  State  v.  City  of  St. 
Paul,  36  Minn.  529,  32  N.  W.  781. 
See  also.  In  re  Perry  Ave.,  118  App. 
Div.  (N.  Y.)  874,  103  N.  Y.  S.  1069; 
Wilkinsburg  Borough  v.  Home  for 
Aged  Women,  131  Pa.  St.  109,  18 
Atl.  937,  6  L.  R.  A.  531. 

^  City  of  Erie  v.  First  Universallst 
Church,  105  Pa.  St.  278;  Philadel- 
phia V.  Church  of  St.  James,  134 
Pa.  St.  207,  19  Atl.  497.  See  also 
First  Presbyterian  Church  of  Ft. 
Wayne  v.  City  of  Ft.  Wayne,  36  Ind. 
338,  10  Am.  Rep.  35.  But  compare 
Ahern  v.  Board  &c.,  69  Ark.  68,  61 
S.  W.  575;  In  re  Opening  of  Bast 
176th  St.,  85  App.  Div.  (N.  Y.)  347, 
83  N.  Y.  S.  433. 

=*  State  V.  Mayor  &c.  of  City  of 
Newark,  86  N.  J.  L.  478,  13  Am. 
Rep.  464;  Hudson  County  Catholic 
Protectory  v.  Board  of  Kearney  Tp., 
56  N.  J.  L.  385,  28  Atl.  1043.  See  also 
Olive  Cemetery  Co.  v.  Philadelphia, 
93  Pa.  St.  129,  39  Am.  Rep.  732n.  But 
compare  Kllgus  v.  Trustees  of  Good 
Shepherd  Orphanage,  94  Ky.  439,  22 
S.  W.  750,  15  Ky.  L.  318;    City  o| 


Lafayette  v.  Male  Orphans'  Asylum, 
4  La.  Ann.  1. 

''Wardens  &c.  of  St.  Mark's 
Church  V.  Mayor  &c.  of  Brunswick, 
78  Ga.  541,  3  S.  E.  561.  See  also. 
People  V.  Trustees  of  Amity  Church, 
40  Misc.  (N.  Y.)  286,  81  N.  Y.  S. 
972;  Philadelphia  v.  Ladies'  United 
Aid  Soc,  1  Penna.  Dist.  Ct.  249; 
Second  Universallst  Soc.  v.  City  of 
Providence,  6  R.  I.  235.  AS  to  val- 
uation and  matters  considered  in 
determining  benefits  in  case  of  such 
property,  see  generally.  In  re  Appli- 
cation of  Mayor  &c.  of  New  York  for 
Enlarging  Nassau  St.  &c.,  11 
Johns.  (N.  Y.)  77;  In  re  St.  Jo- 
sephs' Asylum,  69  N.  Y.  353;  Clapp 
V.  City  of  Hartford,  35  Conn.  66. 

=»a  In  re  City  of  Seattle,  —  Wash. 
— ,  109  Pac.  1052. 

^Hudson  County  Catholic  Pro- 
tectory v.  Board  of  Tp.  of  Kearney, 
56  N.  J.  L.  385,  28  Atl.  1043. 

"Washburn  v.  City  of  Chicago, 
198  111.  506,  64  N.  B.  1064;  Zaber  v. 
Graffmiller,  109  Ind.  206,  9  N.  B. 
721;  Barber  Asphalt  Pa  v.  Co.  v. 
Gaar,  115  Ky.  334,  73  S.  W.  1106,  24 
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is  likewise  true  of  property  of  an  agricultural  society,  or  the  like,  used, 
for  fairs  and  exhibitions.*^  Even  where  the  improvement  in  a  city  is 
peculiarly  urban  in  character,  such  as  the  pavement  of  a  street,^"  or 
constructioii  of  a  sidewalk,*"  agricultural  land  in  the  city  benefited 
thereby  may  be  assessed.  So,  vacant*^  or  unplatted  land*^  is  likewise 
subject  to  assessment.  But  in  some  jurisdictions  it  is  held  that  agri- 
cultural land  cannot  be  assessed  according  to  frontage,**  and  the  stat- 
utes sometimes  make  a  distinction  in  regard  to  the  assessment  of  such 
lands.  A  statute  providing  for  an  assessment  of  "each  and  every 
lot"  has  been  held  to  include  a  tract  of  unplatted  land;**  but  a 
statute  providing  for  the  assessment  of  "town  lots"  does  not  in- 
clude a  large  tract  of  unplatted  land  not  subdivided  into  lots.*^  A  city 
has  no  inherent  power  to  divide  a  tract  of  land  or  dictate  to  the  owner 
how  he  shall  divide  it.*"  But  it  has  been  held  that  if  the  owner  of  a 
large  tract  of  unplatted  land  has  acquiesced  for  a  considerable  time 


Ky.  L.  2227;  Kansas  City  Exposition 
&  Driv.  Park  v.  Kansas  City,  174 
Mo.  425,  74  S.  W.  979.  See  also, 
McKeesport  v.  Soles,  165  Pa.  St. 
628,  30  Atl.  1019. 

°'  Kansas  City  Exposition  &  Driv. 
Park  v.  Kansas  City,  174  Mo.  425,  74 
S.  W.  979.  See  also,  Yates  v.  City 
of  Milwaukee,  92  Wis.  352,  66  N.  "W. 
248. 

™  Dukes  V.  Barber  Asphalt  Pav. 
Co.  (Ky.),  25  Ky.  L.  135,  74  S.  W. 
744;  Allen  v.  City  of  Davenport,  107 
Iowa  90,  77  N.  W.  532. 

"Taber  v.  Grafmiller,  109  Ind. 
206,  9  N.  E.  721;  Hood  v.  Town  of 
Lebanon  (Ky.),  12  Ky.  L,.  813,  15  S. 
W.  516.  See  also,  Leitch  v.  La- 
Grange,  138  111.  291,  27  N.  B.  917 
(sewer). 

"Town  of  Monticello  v.  Banks,  48 
Ark.  251,  2  S.  W.  852;  Clapp  v. 
City  of  Hartford,  35  Conn.  66;  Wast- 
burn  V.  City  of  Chicago,  198  111.  506, 
64  N.  E.  1064;  Ford  v.  City  of  To- 
ledo, 64  Ohio  St.  92,  59  N.  E.  779; 
Borough  of  Betzlwover  v.  Maple,  130 
Pa.  St.  335,  18  Atl.  650;  Allen  v. 
Drew,  44  Vt.  174.  But  see  as  to 
sprinkling  assessment,  Corcoran  v. 
Cambridge,  199  Mass.  5,  85  N.  E.  155. 

'^  Connecticut  Mut.  Life  Ins.  Co.  v. 
Chicago,  217  111.  352,  75  N.  E.  365; 
McGrew  v.  Kansas  City,  64  Kan.  61, 


67  Pac.  438;  Medland  v.  Linton,  60 
Neb.  249,  82  N.  "W.  866;  Van  Wag- 
oner v.  City  of  Paterson,  67  N.  J.  L. 
455,  51  Atl.  922.  See  also,  Buckner 
V.  Sugg,  79  Ark.  442,  96  S.  W.  184. 

"  City  of  Philadelphia  v.  Gowen, 
202  Pa.  453,  52  Atl.  3;  Seely  v.  Pitts- 
burg, 82  Pa.  St.  360,  22  Am.  Rep. 
760;  City  of  Scranton  v.  Pennsyl- 
vania Coal  Co.,  105  Pa.  St.  445; 
Bishop  V.  Tripp,  15  R.  I.  466,  8  Atl. 
692. 

"  State  V.  Robert  P.  Lewis  Co.,  72 
Minn.  87,  75  N.  W.  108,  42  L.  R.  A. 
639. 

«Town  of  Grendale  v.  Suit,  163 
Ind.  282,  71  N.  E.  658.  See  also 
Minnesota  &c.  Imp.  Co.  v.  Billings, 
111  Fed.  972,  50  C.  C.  A.  70. 

"Bickerdike  v.  Chicago,  185  111. 
280,  56  N.  E.  1096.  But  compare 
Washington  Park  Club  v.  Chicago, 
219  III.  ,323,  76  N.  E.  383.  In  City  of 
Chicago  V.  Wells,  236  111.  129,  86  N. 
E.  197,  127  Am.  St.  282.  a  statute 
providing  that  unsubdivided  tracts 
may,  for  the  purpose  of  special  as- 
sessments for  house  drains  and 
water  service  pipes,  be  divided  into 
lots  having  a  frontage  of  twenty- 
five  feet,  was  held  unconstitutional 
as  interfering  with  the  rights  of 
property. 
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in  assessing  it  as  divided  into  city  lots  he  cannot  afterwards  success- 
fully object  to  an  assessment  for  a  sewer  with  connections  in  anticipa- 
tion of  such  a  subsequent  division  of  the  land.*'' 

§  673.  Homestead. — Property  used  as  a  homestead,  like  other  prop- 
erty, is  subject  to  local  or  special  assessment  for  local  improvements,** 
unless  otherwise  provided  by  constitution  or  statute.  This  is  true 
notwithstanding  it  is  exempt  from  sale  on  execution. *°  But  it  has 
been  held,  under  the  Texas  constitution,  that  a  homestead  is  not  liable 
to  sale  for  an  assessment  of  this  kind.^° 

§  674.   Property  of  railroads  and  public  service  corporations. — We 

shall  have  occasion  hereafter  to  consider  assessments  against  railroad 
property  and  the  like.  There  is  much  apparent  conflict  upon  the  sub- 
ject, and  much  depends  upon  the  kind  of  property  and  the  governing 
statute.  All  that  is  necessary  to  state  here  is  that  it  seems  reasonably 
clear  that  the  legislature  may,  as  a  general  rule  at  least,  provide  for 
the  assessment  of  such  property,  even  including  the  right  of  way,°^  un- 
less, perhaps,  where  it  is  required  to  be  specially  benefited  in  fact  and 
is  of  such  a  nature  that  it  cannot  be  so  benefited.  But  it  does  not  follow 
that  it  is  assessable  under  every  statute,  and  there  is  often  much  diEBi- 
culty  in  determining  the  question.  Some  of  the  courts  are  also  in- 
fluenced by  the  particular  use  to  which  the  property  is  devoted,  even 
though  it  might  be  benefited  as  other  property  generally,  but  not  for 
such  use.^^   Property  of  public  service  corporations,  such  as  telegraph 

"Van  Wagoner  v.  City  of  Pater-  Louisville  &c.  R.  Co.  v.  Barber  As- 

son,  67  N.  J.  L.  455,  51  Atl.  922.  phalt  Pav.  Co.,  197  U.  S.  430,  49  L. 

"Ahern  v.  Board  of  Imp.  Dist.,  69  ed.  819,  25  Sup.  Ct.  466;  Erie  R.  Co. 

Ark.   68,    61    S.   W.    575;    Perine   v.  v.  Paterson,  72  N.  J.  L.  83,  59  Atl. 

Forbush,  97  Col.  305,   32  Pac.   226;  1031;  Pittsburgh  &c.  R.  Co.  v.  Taber, 

Robinson  v.  Levy,  217  Mo.  498,  117  168  Ind.  419,  77  N.  B.  741;  Northern 

S.  W.  577.    See  also,  note  to  Mertz  Pac.  R.  Co.  v.  Seattle,  46  Wash.  674, 

v.  Berry,  45  Am.  St.  387.  91  Pac.  244,  12  L.  R.  A.  (N.  S.)  121, 

« Ahern  v.  Board  of  Imp.  Dist,  69  123  Am.  St.  955;  2  Elliott  on  Rail- 
Ark.  68,  61  S.  W.  575;  Nevin  v.  roads  (2d  ed.),  §§785,  786,  quoted 
Allen  (Ky.),  15  Ky.  L.  836,  26  S.  W.  in  Heman  Constr.  Co.  v.  Wabash  R. 
180.  Co.,  206  Mo.  172,  104  S.  W.  67,  121 

"  Higgins  v.  Bordages,  88  Tex.  458,  Am.     St.    649,     659.     But    compare 

31  S.  W.  52,  53  Am.  St.  770;  Loven-  Southern  Cal.  R.  Co.  v.  Workman, 

berg  v.  City  of  Galveston,  17   Tex.  146  Cal.  80,  79  Pac.  586,  82  Pac.  79; 

Civ.  App.  162,  42   S.  W.  1024.    See  City  of  Muscatine  v.  Chicago  &c.  R. 

also,  Storrie  v.  Cortes,  90  Tex.  283,  Co.,    88    Iowa   291,    55    N.    W.    100; 

38  S.  W.  154,  35  L.  R.  A.  666.  Naugatuck  R.  Co.  v.  City  of  Water- 

'"■  See    Illinois    Cent.    R.    Co.    v.  bury,  78  Conn.  193,  61  Atl.  474. 
Com'rs  of  East  Lake  &c.  Drainage        "^  See  Chicago  &c.  R.  Co.  v.  City  of 

Dist.,   129   111.   417,   21  N.   E. ,  925;  Joliet,  153  111.  649,  39  N.  E.  1077; 
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and  telephone  poles,  -water  pipes  and  gas  pipes,  has  been  held  not  to 
be  assessable  on  this  ground,  as  it  cannot  well  be  benefited  by  an  ordi- 
nary local  improvement.^*  But  we  suppose  that  property  of  such  cor- 
porations may  be  subject  to  assessment  if  it  is  of  such  a  nature  and  so 
located  that  it  can  be  benefited  and  the  statute  authorizes  it. 

§  675.  (550)  Exemption  of  public  property. — Public  property  held 
and  used  for  governmental  purposes,  such  as  a  court-house,  for 
instance,  cannot  be  sold  to  pay  an  assessment  levied  for  the  improve- 
ment of  a  street  unless  a  sale  is  expressly  authorized  by  the  statute, 
nor  will  such  property  ordinarily  be  deemed  within  the  general  words 
of  a  statute  delegating,  in  general  terms,  the  authority  to  levy  local 
assessments.  Such,  at  least,  is  the  doctrine  which  we  are  inclined  to 
think  is  sustained  by  the  better  reason  and  the  weight  of  authority. 
Statutes  conferring  a  general  authority  to  assess  are  usually  construed 
as  operating  upon  property  subject  to  legal  process,  and  not  upon 
property  held  for  governmental  purposes  by  the  state  or  any  of  the 
local  instrumentalities  of  government.^*  But  there  are  many  cases  in 


Allegheny  City  v.  West  Penna.  R. 
Co.,  138  Pa.  St.  375,  21  Atl.  768;  Chi- 
cago &c.  R.  Co.  v.  City  of  Ottumwa, 
112  Iowa  300,  83  N.  W.  1074,  51  L. 
R.  A.  763. 

°'Ahern  v.  Board  of  Imp.  Dist., 
69  Ark.  68,  61  S.  W.  575;  In  re  "West 
Farms  Road,  47  Misc.  (N.  Y.)  216, 
95  N.  Y.  S.  894;  Blwood  v.  City  of 
Rochester,  43  Hun  (N.  Y.)  102;  In 
re  Anthony  Ave.,  46  Misc.  (N.  Y.) 
525,  95  N.  Y.  S.  77. 

°*Clty  of  La  Grange  v.  Troup  Co., 
132  Ga.  384,  64  S.  E.  267  (quoting 
text);  Lowe  v.  Board,  94- Ind.  553; 
Edgerton  v.  Huntington  School  Tp., 
126  Ind.  261,  26  N.  B.  156;  President 
&c.  v.  Indianapolis,  12  Ind.  620; 
Worcester  County  v.  Worcester,  116 
Mass.  193, 17  Am.  Rep.  159;  Leonard 
v.  City  of  Brooklyn,  71  N.  Y.  498,  27 
Am.  Rep.  80n;  Polk  County  Sav. 
Bank  y.  State,  69  Iowa  24;  Mitchel- 
viUe  V.  Board,  64  Iowa  554;  Leaven- 
worth V.  Lalng,  6  Kan.  274;  Pagan 
V.  Chicago,  84  111.  227;  Big  Rapids 
V.  Mecosta  County,  99  Mich.  351, 
58  N.  W.  358;  Board  v.  School  Dist., 
56  Ark.  354,  19  S.  W.  969,  35  Am.  St. 
108,  16  L.  R.  A.  418;  Baltimore 
County   Com'rs   v.    Maryland   Hos- 


pital, 62  Md.  127;  State  of  Connecti- 
cut V.  Hartford,  50  Conn.  89,  47  Am. 
Rep.  622;  Toledo  v.  Board  of  Edu- 
cation, 48  Ohio  St.  83,  26  N.  E.  403; 
2  Dillon  Munic.  Corp.,  §§  576,  577. 
See  also  note  in  132  Am.  St.  300 
et  seq.,  published  since  the  above 
was  written  and  to  the  same  effect. 
The  question  is  well  considered  in 
Edwards  &c.  Constr.  Co.  v.  Jasper 
County,  117  Iowa,  365,  90  N.  W.  1006, 
94  Am.  St.  301,  where  many  author- 
ities are  cited  upholding  the  rule  as 
stated  in  the  text,  but  the  court, 
after  admitting  that  much  may  be 
said  on  both  sides,  takes  the  other 
view.  Other  authorities  lending 
support  to  the  doctrine  that  such 
public  property  is  not  usually  in- 
cluded in  mere  general  terms  are 
Stilwell  V.  Fencing  Dist.,  71  Ark. 
17,  70  S.  W.  308,  71  S.  W.  247; 
Thornton  v.  City  of  Clinton,  148  Mo. 
648,  50  S.  W.  295;  City  of  St.  Louis 
V.  Brown,  155  Mo.  545,  56  S.  W.  298; 
Harris  County  v.  Boyd,  70  Tex.  237, 
7  S.  W.  713.  See  also,  Von  Steen  v. 
Beatrice,  36  Neb.  421,  54  N.  W. 
677;  City  of  Spokane  v.  Security 
Sav.  Soc,  46  Wash.  150,  89  Pac. 
466;  Witter  v.  Mission  School  Dist, 
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which  the  statute  has  been  held  to  authorize  the  assessment  of  public 
property  even  though  the  property  could  not  be  sold  under  the  assess- 
ment.°°  There  is  much  apparent  conflict  among  the  authorities.  It 
has  been  held  that  a  park  in  the  center  of  a  street  is  public  ground 
and  that  the  city  is  liable  for  its  proportion  of ^  improving  the  street 
along  such  ground.^"  But  if  the  entire  space  has  been  dedicated  as  a 
street,  and  the  city,  in  improving  the  street,  merely  places  the  parking 
in  the  center  instead  of  at  the  side  of  the  roadway,  the  city  will  not 
thereby  become  liable  to  pay  for  the  improvement  of  any  part  of  such 
roadway  as  an  abutting  owner.°^  And  in  a  recent  case  it  is  held  that 
where  two  parts  of  a  street  are  divided  by  a  public  square  in  its  center, 
not  maintained  at  the  expense  of  the  municipality,  it  constitutes  but 
one  street  and  the  abutting  owners  on  either  side  are  liable  for  the 
cost  of  paving  as  in  other  cases.^^  In  another  recent  ease  it  is  properly 
held  that  a  public  street  is  not  subject  to  assessment  for  a  local  im- 
provement in  the  absence  of  a  statute  clearly  authorizing  it."'  But  in 
still  another  case  it  was  held  that  a  city  was  liable  for  an  assessment 
against  itself.""   And  in  Kansas  it  has  been  held  that  a  city  has  the 


121  Cal.  350,  53  Pac.  905,  66  Am.  St. 
33;  City  of  Pittsburgh  v.  Sterrett 
&c.  School,  204  Pa.  635,  54  Atl.  463, 
61  L.  R.  A.  183.  In  the  very  recent 
case  of  City  of  Huntsville  v.  County 
of  Madison,  —  Ala.  — ,  52  So.  326, 
it  Is  held  that  such  must  be  the  rule, 
as  stated  in  the  text,  where  the 
statute  provides  an  exclusive  rem- 
edy by  an  action  in  rem,  and  also 
that  no  action  at  law  can  be  main- 
tained against  a  county  to  enforce 
a  lien  on  the  county  court  house  for 
a  street  improvement. 

"  McLean  County  v.  Bloomington, 
106  111.  209;  Adams  County  v. 
Quincy,  130  111.  566,  22  N.  B.  624,  6 
L.  R.  A.  155;  City  of  Sioux  City  v. 
Sioux  City  School  Dist.,  55  Iowa  150, 
7  N.  W.  488;  St.  Louis  Pub.  Schools 
V.  St.  Louis,  26  Mo.  468;  Hassan  v. 
Rochester,  67  N.  Y.  528;  In  re  Va- 
cation of  Howard  St.,  142  Pa.  St.  601, 
21  Atl.  974;  Michener  v.  Philadel- 
phia, 118  Pa.  St.  535,  12  Atl.  174.  See 
also.  City  of  New  Orleans  v.  Warner, 
175  U.  S.  120,  44  L.  ed.  96,  20  Sup. 
Ct.  44;  Com'rs  of  Franklin  County 
V.  City  of  Ottawa,  49  Kan.  747,  31 

2 — II  Elliott  R.  and  S. 


Pac.  788,  33  Am.  St.  396;  Edwards 
&c.  Constr.  Co.  v.  Jasper  County,  117 
Iowa  365,  90  N.  W.  1006,  94  Am.  St. 
301;  In  re  Howard  Ave.  44  Wash. 
62,  86  Pac.  1117,  120  Am.  St.  973. 
But  see  In  re  City  of  Mt.  Vernon, 
147  111.  859,  35  N.  B.  533,  23  L.  R. 
A.  807. 

""Boyd  V.  City  of  Milwaukee,  92 
Wis.  456,  66  N.  W.  603;  Bennett  v. 
Seibert,  10  Ind.  App.  369,  35  N.  E. 
35,  37  N.  E.  1071.  See  also.  In  re 
Extension  of  Church  St.,  49  Barb. 
(N.  Y.)  455;  Scammon  v.  City  of 
Chicago,  42  111.  192. 

"  See  Murphy  v.  City  of  Peoria, 
119  111.  509,  9  N.  E.  895. 

"Alvey  V.  City  of  Asheville,  146 
N.  Car.  395,  59  S.  B.  999. 

■»  Smith  v.  City  of  Buffalo,  159  N. 
Y.  427,  54  N.  B.  62;  See  also,  Bacon 
V.  Savannah,  105  Ga.  62,  31  S.  B. 
127;  City  of  Council  Bluffs  v.  Omaha 
&c.  St.  R.  &  Bridge  Co.,  114  Iowa 
141,  86  N.  W.  222;  Cunningham  v. 
City  of  Peoria,  157  111.  499,  41  N.  E. 
1014;  City  of  Frankfort  v.  State,  128 
Ind.  438,  27  N.  E.  1115. 

"Warner  v.  City  of  New  Orleans, 
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power  to  levy  a  special  assessment  for  the  improvement  of  a  street 
in  front  of  the  court-house  square  without  the  consent  of  the  county 
commissioners,  and  that,  if  such  claim  is  disallowed  by  the  board, 
the  district  court,  on  appeal,  may  render  a  judgment  for  the  proper 
amount,  to  be  paid  as  other  judgments  against  the  county.*^  There  is 
no  doubt  as  to  the  general  rule  that  the  legislature  may  authorize  prop- 
erty of  the  state  or  of  its  subdivisions  to  be  assessed  for  special  bene- 
fits,'"  but  the  difiBcult  question  is  to  determine  whether  it  has  included 
the  property  in  question  in  the  particular  instance. 

§  676.  School  property. — There  is  much  apparent,  and  some  real, 
conflict  among  the  authorities  as  to  whether  public  school  property  is 
assessable  under  particular  statutes.  There  is  no  doubt  that  the  state 
can  make  it  subject  to  such  assessments,  unless  restrained  by  the 
constitution,  or,  possibly,  by  some  lawful  contract  or  trust  where  it 
comes  from  the  United  States ;  but  the  difficult  matter  is  to  determine 
whether  it  has  done  so.  Here,  as  in  other  cases  where  public  property 
is  involved,  the  subject  is  viewed  by  different  courts  from  two  different 
standpoints.  In  some  jurisdictions  the  courts  start  with  the  proposi- 
tion that  all  property  covered  by  the  general  terms  of  the  statute,  and 
not  specifically  exempted,  is  included,  and  that  school  property,  if 
specially  benefited  at  least,  as  it  often  may  be,  is  assessable  for  local 
improvements.^^    Other  courts,  however,  finding  it  inconsistent  with 

87  Fed.   829,  31  C.  C.  A.   238.    See  111.  276;   West  Chicago  Park  Com'rs 

also.  City  of  New  Orleans  v.  Warner,  v.  Chicago,  152  111.  392,  38  N.  E.  697; 

175  U.  S.  120,  44  L.  ed.  96,  20  Sup.  Zumbro  v.  Parnin,  141  Ind.  430,  40 

Ct.  44;  In  re  New  Orleans  Draining  N.  E.  1085;   State  v.  Thompson,  109 

Co.,  11  La.  Ann.  338;    Barber  Pav.  Ind.   533,   10  N.  E.  305;    Hassan  v. 

Co.  V.  Gogreve,  41  La.  Ann.  263,  5  City  of  Rochester,  67  N.  Y.  528;    In 

So.  848;  West  Chicago  Park  Com'rs  re  Petition  of  Livingston,  121  N.  Y. 

V.  Chicago,  152  111.  392,  38  N.  E.  697;  94,  24  N.  B.  290;   People  v.  Reis,  109 

Scammon   v.    Chicago,    42   111.    192;  App.  Div.   (N.  Y.)   748,  96  N.  Y.  S. 

Barber  Asphalt  Pav.  Co.  v.  City  of  597. 

St.   Joseph,  183   Mo.  451,   82   S.  W.  ^  School  Dist.  v.  Board  of  Imp.,  65 

64.    We  suppose  its  property,  such  Ark.    343,    46   S.   W.    418    (at   least 

as  a  vacant  lot,  held  by  it  as  pri-  when  not  used  for  school) ;  Board  of 

vate  property,  is  subject  to  assess-  Education  of  Chicago  v.  People,  219 

ment  at  all  events.   See  School  Dist.  III.  83,  76  N.  E.  75;    City  of  Sioux 

V.  Board,  65  Ark.  343,  46  S.  W.  418.  City   v.    Independent    School    Dist., 

But  compare  Leavenworth  v.  Laing,  55   Iowa   150,   7   N.  W.   488;    In   re 

6  Kan.  274.  Howard  Ave.,  44  Wash.  62,  86  Pac. 

"  Board  v.  City  of  Ottawa.  49  Kan.  1117,  120  Am.  St.  973.   See  also  Kan- 

747,  31  Pac.  788,  33  Am.  St.  396n.  sas  City  v.  Bacon,  157  Mo.  450,  57  S. 

»«See  generally.  State  v.  City  of  W.  1045;   St.  Louis  Pub.  Schools  v. 

Hartford,  50  Conn.  89,  47  Am.  Rep.  St.   Louis,   26   Mo.   468;    Webber   v, 

622;  Hlggins  v.  City  of  Chicago,  18  Lockport,  43  How.   (N.  Y.)  368.   In 
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the  special  use  to  which  school  property  is  devoted,  especially  where  the 
land  has  been  given  by  the  United  States  to  the  state  in  trust  for  school 
purposes,  and  deeming  that  the  legislature  would  not  so  divert  it  or 
the  school  funds  to  the  payment  of  local  assessments  without  specifi- 
cally or  very  clearly  so  providing,  hold  that  such  lands  are  not  subject 
to  local  assessment."*  Property  owned  by  private  educational  institu- 
tions, such  as  colleges  and  the  like,  is,  of  course,  not  exempt  unless 
the  statute  so  provides."" 

§  677.  Property  of  United  States. — As  the  United  States  cannot  be 
sued  without  its  consent,  and  its  land  cannot  be  taken  from  it  by  states 
or  their  courts,  and  its  officers  cannot  be  controlled  by  the  state  courts 
by  mandamus,  it  would  be  a  barren  right  if  its  property  could  be  as- 
sessed for  local  improvements  by  a  state  or  its  municipalities.  These 
reasons,  and  above  all,  the  fact  that  it  is  a  distinct  sovereignty  and 
superior  rather  than  subordinate  to  the  state,  make  it  also  clear  that 
its  land  is  not  subject,  without  its  consent,  to  special  assessments  for 
street  improvements  and  the  like.""  It  does  not  matter,  it  seems, 
whether  the  land  is  at  the  time  actually  in  use  for  governmental 
purposes  or  not,  and  it  is  held  that  a  grantee  of  such  land  takes  it  free 

City  of  Chicago   to  use   of   Scliools  Ky.   213,   35    S.   W.   625,   18   Ky.   L. 

V.   City  of  Chicago,   207   111.   37,   69  124;    Bradshaw  v.  Board  of  Com'rs 

N.  B.  580,  it  is  said  that  such  prop-  of  Guilford  County,  92  N.  Car.  278; 

erty    is   assessable    even    though   it  Erickson  v.  Cass  County,  11  N.  Dak. 

cannot  be  sold  and  no  matter  whe-  494,  92  N.  W.  841.  "While  the  reasons 

ther  it  is  vacant  land  or  land  occu-  given  by  the  courts  for  this  rule  are 

pied  by  buildings.  not    always    the    same,    we    are   in- 

"*  Board   of   Imp.   v.   School   Dist.,  clined   to   think   it   the   better   doc- 

56  Ark.  354,  19  S.  W.  969,  35  Am.  trine  and  supported  by  the  weight 

St.  108,  16  L.  R.  A.  418    (when  ac-  of  authority. 

tually  used  for  school);  City  of  "President  &o.  of  Harvard  Col- 
Hartford  V.  West  Middle  Dist,  45  lege  v.  Boston,  104  Mass.  470;  State 
Conn.  462,  29  Am.  Rep.  687;  Witter  v.  Trustees  of  Macalester  College,  87 
V.  Mission  School  Dist,  121  Cal.  350,  Minn.  165,  91  N.  W.  484;    In  re  Col- 

53  Pac.  905,  66  Am.  St.  33;  Sutton  v.  lege  Street,  8  R.  I.  474.  But  see,  un- 
School  City  of  Montpelier,  28  Ind.  der  an  act  of  congress.  District  of 
App.  315,  62  N.  E.  710;  Edgerton  V.  Columbia  v.  Sisters  of  Visitation,  15 
Huntington  School  Tp.,  126  Ind.  261,  App.  (D.  C.)  300. 

26N.  E.  156;  City  of  Butte  v.  School  ==  People   v.   Austin,   47   Cal.    353; 

Dist,    29    Mont    336,    74   Pac.    869;  Pagan  v.  Chicago,  84  111.  227;  Edger- 

Von  Steen  v.  Beatrice,  36  Neb.  421,  ton   v.  Huntington   School  Tp.,   126 

54  N.  W.  677;  City  of  Toledo  v.  Ind.  261,  26  N.  E.  156;  Corey  v.  City 
Board  of  Education,  48  Ohio  St.  83,  of  Ft.  Dodge,  133  Iowa  666,  111  N. 
26  N.  E.  403;  City  of  Pittsburgh  v.  W.  6;  Whitaker  v.  Deadwood,  23  S. 
Sterrett  &c.  School,  204  Pa.  635,  54  Dak.  538,  122  N.  W.  590.  But  see 
Atl.  463,  61  L.  R.  A.  183.  See  also,  dictum  in  Baltimore  v.  Green  Mt 
City  of  Louisville  v.  Leatherman,  99  Cemetery,  7  Md.  517. 


§  678 


EOADS   AND   STREETS. 


20 


from  any  such  assessment  attempted  to  be  levied  against  it  while  it 
was  owned  by  the  United  States  as  public  land."' 

§  678.  Contracts  for  exemption. — In  the  absence  of  legislative  au- 
thority a  city,  under  ordinary  circumstances  at  least,  has  no  power 
to  make  contracts  for  the  exemption  or  commutation  of  local  assess- 
ments.*' So,  there  are  some  reasons  of  public  policy,  and  plausible 
constitutional  objections  to  such  legislation,  but  the  weight  of  author- 
ity is  decidedly  to  the  efEect  that,  under  most  constitutions,  the  legis- 
lature may  authorize  such  contracts  by  valid  statute.""  But  they  can- 
not, ordinarily,  be  implied.'"  A  somewhat  common  form  is  where  a 
landowner  conveys  land  necessary  for  a  public  improvement  in  con- 
sideration that  his  other  property  shall  not  be  assessed  for  the  cost  of 
such  improvement,'^  or  where  he  gives  up  his  right  to  damages  caused 
by  an  improvement  in  consideration  that  he  shall  not  be  assessed 
therefor.'^  So,  it  is  sometimes  provided  that  property  owners  may  do 
the  work,  or  a  part  of  it,  and  receive  credit  therefor  upon  their  assess- 


"  Nevada  Nat.  Bank  v.  Post  Irri- 
gation Dist.,  140  Cal.  344,  73  Pac. 
1056  (assessment  for  Irrigation). 
But  see  where  title  to  state  land  had 
passed  to  private  person  before  sew- 
er was  completed,  Cotting  v.  Com- 
monwealth, —  Mass.  — ,  91  N.  E.  900. 
As  to  whether  public  school  prop- 
erty granted  by  United  States  to 
states  for  that  purpose  can  be  as- 
sessed, see  section  on  school  prop- 
erty, ante,  §  676.  See  also  for  a  con- 
sideration of  the  effect  of  the  condi- 
tion of  the  title,  whether  legal  or 
equitable,  the  note  in  132  Am.  St. 
330  et  seq. 

"Gilbert  v.  City  of  New  Haven, 
40  Conn.  102;  Pittsburgh  &c.  R.  Co. 
V.  Oglesby,  165  Ind.  542,  76  N.  E. 
165;  Whitcomb  v.  Boston,  192  Mass. 
211,  78  N.  E.  407;  Leggett  v.  City 
of  Detroit,  137  Mich.  247,  100  N.  W. 
566;  Vrana  v.  City  of  St.  Louis,  164 
Mo.  146,  64  S.  W.  180;  Richards  v. 
City  of  Cincinnati,  31  Ohio  St.  506. 

»» Shelby  v.  City  of  Burlington, 
125  Iowa  343,  101  N.  W.  101;  Coit  v. 
City  of  Grand  Rapids,  115  Mich.  493, 
73  N.  W.  811;  State  v.  District  Ct. 
of  Hennepin  Co.,  33  Minn.  235,  22 
N.  W.  625;  City  of  Omaha  v.  Me- 
geath,  46  Neb.  502,  64  N.  "W.  1091. 


See  also,  Chicago  v.  Sheldon,  9  Wall. 
(U.  S.)  50,  19  L.  ed.  594;  Parmalee 
v.  City  of  Chicago,  60  111.  267.  But 
compare  City  of  Chicago  v.  Baer, 
41  111.  306.  And  see  Pittsburgh  &c. 
R.  Co.  V.  Oglesby,  165  Ind.  542,  76 
N.^  E.  165;  City  of  Shreveport  v. 
Shreveport  City  R.  Co.,  104  La.  Ann. 
260,  29  So.  129. 

™Lake  Street  Elevated  R.  Co.  v. 
Chicago,  183  111.  75,  55  N.  E.  721,  47 
L.  R.  A.  624;  Mount  Pleasant  Ceme- 
tery Co.  v.  Mayor  &c.  of  Newark,  50 
N.  J.  L.  66,  11  Atl.  147;  City  of  Roch- 
ester V.  Rochester  Ry.  Co.,  182  N. 
Y.  99,  74  N.  E.  953,  70  L.  R.  A.  773. 

"Coit  V.  City  of  Grand  Rapids, 
115  Mich.  493,  73  N.  W.  311;  Slate 
V.  District  Ct.,  83  Minn.  170,  86  N. 
W.  15;  City  of  Omaha  v.  Megeath, 
46  Neb.  502,  64  N.  W.  1091;  Brown 
V.  Palmer,  66  Neb.  287,  92  N.  W.  315. 
But  in  the  absence  of  contract  or 
statute  there  is  no  exemption.  Ter- 
rell V.  Hart  (Ky.),  28  Ky.  L.  901,  90 
S.  W.  953;  State  v.  Dean,  23  N.  J.  L. 
335.  See  also,  Vrana  v.  City  of  St. 
Louis,  164  Mo.  146,  64  S.  W.  180; 
Pittsburgh  &c.  R.  Co.  v.  Oglesby,  165 
Ind.  542,  76  N.  E.  165. 

"Shelby  v.  City  of  Burlington, 
125  iDwa  343,  101  N.  W.  101. 
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mentsJ'  And,  as  will  hereafter  appear,  contracts  are  frequently  made 
and  upheld  between  cities  and  street  railway  companies  providing  that 
the  company  shall  pave  or  pave  and  repair  the  space  between  its  tracks, 
or  more  as  designated  in  the  particular  contract,  and  thereby  be 
relieved  from  further  assessment.'* 

§  679.  (551)  Two  systems  of  assessment  may  exist  at  same  time. — 

There  may  be  in  existence  at  the  same  time  two  complete  and  distinct 
systems  of  making  and  enforcing  local  assessments. '^^  There  is  nothing 
anomalous  in  this,  for  it  is  not  unusual  for  the  legislature  to  provide 
different  systems  for  the  accomplishment  of  the  same  object.''*  Nor 
is  it  to  be  inferred  in  all  cases  that  a  later  statute  repeals  an  earlier 
one  on  the  same  subject ;  on  the  contrary,  the  rule  is  that  where  there 
is  no  repealing  clause  and  there  is  evidence  of  an  intention  found  in 
the  words  of  the  later  act  to  construct  a  new  or  different  system  with- 
out destroying  the  old  one,  both  statutes  will  be  upheld  and  it  will  be 
adjudged  that  the  legislature  did  create  a  new  and  different  system 
by  the  later  act.'''   But  if  the  later  statute  covers  the  subject  and  is 


"  McDonald  v.  Conniff,  99  Cal.  386, 
34  Pac.  71;  Dumesuil  v.  Louisville 
Artificial  Stone  Co.,  109  Ky.  1,  58  S. 
W.  371,  22  Ky.  L.  503. 

"Western  Pav.  &  Supply  Co.  v. 
Citizens'  St.  R.  Co.,  128  Ind.  525,  26 
N.  E.  188,  28  N.  E.  88,  10  L.  R.  A. 
770,  25  Am.  St.  462n;  Chicago  v. 
Seldon,  9  Wall.  (U.  S.)  50,  19  L.  ed. 
594.  See  also.  Coast  Line  R.  Co.  v. 
Mayor  &c.,  30  Fed.  546;  West  Chi- 
cago St.  R.  Co.  V.  Chicago,  178  111. 
339,  53  N.  B.  112;  Kelley  v.  Torring- 
ton,  81  Conn.  615,  71  Atl.  939;  post, 
§  714  (572).  But  it  is  held  that  the 
transfer  of  the  company's  property 
rights  and  franchises  does  not  carry 
to  the  grantee  an  exemption  contract. 
Rochester  Ry.  Co.  v.  City  of  Roch- 
ester, 205  U.  S.  236,  51  L.  ed.  784, 
27  Sup.  Ct.  469. 

"City  of  Napa  v.  Easterhy,  76 
Cal.  222,  18  Pac.  253;  Robinson  v. 
Rippey,  111  Ind.  112,  12  N.  E.  141. 
See  also.  West  Chicago  Park  Com'rs 
V.  Farber,  171  111.  146,  49  N.  E.  427; 
Nickey  v.  Steams  &c.  Co.,  126  Cal. 
150,  58  Pac.  459;  In  re  Hegne-Hen- 
drum  Ditch  Co.  (Minn.),  82  N.  W. 
1094;  Anne  Arundel  County  Com'rs 
V.  United  Ry.  &  Elec.  Co.,  109  Md. 


377,  72  Atl.  542. 

™Beals  V.  Hale,  4  How.  (U.  S.) 
37,  11  L.  ed.  13;  Wood  v.  United 
States,  16  Peters  (U.  S.)  342,  363, 
10  L.  ed.  336;  Daviess  v.  Fairbairn, 
3  How.  (U.  S.)  636,  11  L.  ed.  573; 
Raudebaugh  v.  Shelley,  6  Ohio  St. 
307. 

"  Robinson  v.  Rippey,  111  Ind.  112, 
12  N.  E.  141;  Sefton  v.  Board  of 
Com'rs  of  Howard  County,  160  Ind. 
357,  66  N.  B.  891;  Frederick  St. 
(Hanover  Borough's  Appeal),  150 
Pa.  St.  202,  24  Atl.  669;  Bx  parte 
Yerger,  8  Wall.  (U.  S.)  85,  19  L.  ed. 
332;  Waldo  v.  Bell,  13  La.  Ann.  329; 
Mitchell  V.  Duncan,  7  Fla.  13;  State 
V.  Berry,  12  Iowa  58;  Wilson  v. 
Shorick,  21  Iowa  332;  Nickey  v. 
Stearns  &c.  Co.,  126  Cal.  150,  58  Pac. 
459.  See  also,  as  to  construing  two 
statutes  in  pari  materia  so  as  to  rec- 
oncile them.  Rich  v.  City  of  Chicago, 
152  111.  18,  38  N.  B.  255;  Copeland  v. 
Mayor  &c.  of  Springfield,  166  Mass. 
498,  44  N.  E.  605.  And  compare 
Lake  Shore  &c.  R.  Co.  v.  City  of  Chi- 
cago, 148  111.  509,  37  N.  B.  88;  Peo- 
ple V.  Yancey,  167  111.  255,  47  N.  E. 
521;  Stack  v.  People,  217  111.  220,  75 
N.  E.  347;  Anderson  v.  Cortelyou,  75 
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clearly  inconsistent  with  the  earlier  one,  it  usually  operates  to  repeal 
the  earlier  statute.'*  In  some  of  the  states  the  local  authorities  are 
invested  with  power  to  order  an  improvement  and  direct  an  assess- 
ment upon  petition,  or  to  so  order  or  direct  by  a  designated  vote  with- 
out a  petition,  and  where  this  is  authorized  by  statute  an  assessment 
directed  by  the  requisite  vote  will  be  valid.'^  If  the  power  is  conferred 
and  two  modes  of  exercising  it  are  prescribed  it  will  be  suflBcient  to 
sustain  the  assessment  if  it  aflBrmatively  appears  that  it  was  well 
exercised  in  either  of  the  modes  prescribed,*"  except,  perhaps,  where 
the  record  shows  that  the  attempt  was  to  exercise  it  in  a  particular  one 
of  the  two  modes  and  that  the  attempt  was  abortive.  It  is  not,  as  we 
suppose,  necessary  that  the  record  should  affirmatively  show  more  than 
a  due  exercise  of  the  power  in  a  legal  mode,*^  for  if  the  power  exists 
and  is  legally  exercised  there  can  be  no  sufficient  reason  for  denying  the 
validity  of  the  proceedings. 

§  680.  (552)  Eflfect  of  repeal  or  amendment  of  statute. — It  is,  as 

we  have  seen,  essential  to  the  validity  of  local  assessments  that  the 
proceedings  should  substantially  conform  to  the  statute,*^  and  where 
the  statute  under  which  the  proceedings  are  commenced  remains  in 
force  there  is  no  difficulty  in  ascertaining  what  law  governs,  but  where 
the  statute  is  repealed  a  question  of  much  difficulty  arises.  The  general 
rule  is  that  the  repeal  of  a  statute  authorizing  the  assessment  and 
collection  of  general  taxes  sweeps  away  the  taxes  unless  there  is  a  sav- 
ing clause,  but,  as  the  cases  all  recognize  a  difference  between  assess- 
ments and  taxes  this  rule  cannot,  as  we  believe,  apply  to  local  assess- 
ments. Eights  are  acquired  in  such  a  case  by  the  contractor  and  by 
the  property  owners  which  should  not  be  impaired  by  subsequent  legis- 
lation.  It  is,  perhaps,  not  easy  to  state  any  general  principle  which 

N.  J.  L.  532,  68  Atl.  118;   In  re  Lo-  ™See  Barkley  v.  Oregon  City,  24 

cust  Ave.,  185  N.  Y.  115,  77  N.  E.  Ore.  515,  33  Pac.  978,  980,  981  (quot- 

1012.  ingtext). 

™Doremus  v.  People,  173  111.   63,  "^Wren  v.  City,  96  Ind.  206,  217. 

50  N.  E.  686;   In  re  Petition  of  New  Where,  however,  one  mode  only  is 

York  Inst,  for  Deaf  and  Dumb,  121  prescribed,  and  that  requires  a  vote 

N.  Y.  234,  24  N.  E.  378;   Turner  v.  on  petition,  no  other  can  be  right- 

Snyder,   101   Minn.   481,   112   N.   W.  fully  pursued.     Rector  v.  Board,  50 

868;   Hoetzel  v.  East  Orange,  50  N.  Ark.  116,  6  S.  W.  519.    See  also.  City 

J.  L.  354,  12  Atl.  911.  of  Lexington  v.  "Woolfolk,  —  Ky.  — , 

"  City  of  Indianapolis  v.  Mansur,  128  S.  W.  140. 

15  Ind.  112;   McEneney  v.  Town  of  <«  State  v.  "West  Hoboken,  51  N  J. 

Sullivan,  125  Ind.  407,  25  N.  E.  540;  L.  267,  17  Atl.  110.     Text  cited  in 

De  Puy  V.  City  of  Wabash,  133  Ind.  Connor  v.  City  of  Paris,  87  Tex.  32, 

336,  32  N.  E.  1016.  27  S.  W.  88,  92. 
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will  uphold  proceedings  under  a  statute  subsequently  repealed  in 
cases  where  the  work  was  begun  prior  to  the  repeal,  but  such  pro- 
ceedings were  upheld  in  a  case  decided  by  the  supreme  court  of  Ohio 
upon  the  ground  that  vested  rights  were  acquired^  which  it  was  not 
in  the  power  of  the  legislature  to  divest.^^  In  other  cases  it  is  held 
that  the  repealing  statute  will  be  so  construed  as  not  to  affect 
contracts  entered  into  prior  to  its  enactment.^*  It  is  true  that,  under 
the  decisions  of  the  supreme  court  of  the  United  States  and  of  the 
state  courts  generally,  the  legislature  may  change  the  remedy,  and  this 
rule  usually  applies  in  assessment  cases  as  well  as  in  others,^°  but  we 
do  not  believe  that  this  general  doctrine  extends  so  far  as  to  leave  a 
contractor,  who  has  done  work  upon  the  faith  of  the  liability  of  ad- 
joining property  to  assessment,  without  remedy.  His  rights,  as  it  seems 
to  us,  are  so  far  in  the  nature  of  vested  rights  as  to  be  entitled  to 
the  protection  of  the  constitutional  provision.**  But  in  many  instances 
the  proceedings  must  be  continued  in  accordance  with  the  new  statute 


^City  of  Cincinnati  v.  Season- 
good,  46  Ohio  St.  296,  21  N.  B.  630. 
See  also,  Soule  v.  City  of  Seattle,  6 
Wash.  315,  33  Pac.  384,  387;  Bruce 
V.  Cook,  136  Ind.  214,  35  N.  E.  992; 
Crawford  v.  Hedrick,  9  Ind.  App. 
356,  36  N.  E.  771;  Ray  v.  City  of 
Jeffersonville,  90  Ind.  567;  Balfe  v. 
Lammers,  109  Ind.  347,  10  N.  E.  92; 
City  of  Dallas  v.  Dallas  &c.  Co. 
(Tex.  Civ.  App.),  33  S.  W.  757; 
Seibert  v.  United  States,  122  U.  S. 
284,  30  L.  ed.  1161,  7  Sup.  Ct.  1190, 
1194;  Palmer  v.  City  of  Danville, 
166  111.  42,  46  N.  E.  629. 

**  Houston  V.  McKenna,  22  Cal. 
550;  Douglass  v.  Cincinnati,  29  Ohio 
St.  165;  Spangler  v.  Cleveland,  35 
Ohio  St.  469;  Niklaus  v.  Conkling, 
118  Ind.  289,  20  N.  E.  797;  Pitts- 
burgh &c.  R.  Co.  V.  Oglesby,  165  Ind. 
542,  76  N.  E.  165;  Hoertz  v.  Jeffer- 
son &c.  Draining  Co.,  119  Ky.  824, 
84  S.  W.  1141,  27  Ky.  L.  278;  City 
of  Dallas  v.  Ellison,  10  Tex.  Civ. 
App.  28,  30  S.  W.  1128.  See  also, 
Rich  V.  City  of  Chicago,  152  111.  18, 
38  N.  E.  255;  Durrett  v.  Kenton 
County  (Ky.),  27  Ky.  L.  1173,  87 
S.  W.  1070;  Kansas  City  v.  Smart, 
128  Mo.  272,  30  S.  W.  773;  City  of 
Cincinnati  v.  Davis,  58  Ohio  St.  225, 


50  N.  E.  918;  Pennsylvania  R.  Co. 
V.  Cole,  138  Fed.  668. 

"  See,  as  upholding  change  of  rem- 
edy in  assessment  cases.  Bate  v. 
Sheets,  64  Ind.  209;  Dowell  v.  Tal- 
bott  Pav.  Co.,  138  Ind.  675,  38  N.  E. 
389;  Louisiana  Imp.  Co.  v.  Baton 
Rouge  Elec.  &c.  Co.,  114  La.  Ann.  534, 

38  So.  444;  Brown's  Estate  v.  Town 
of  Union,  62  N.  J.  L.  142,  40  Atl.  632; 
Lewis  V.  City  of  Seattle,  28  Wash. 
639,  69  Pac.  393;  New  Orleans  &c. 
R.  Co.  V.  Louisiana,  157  U.   S.  219, 

39  L.  ed.  679,  15  Sup.  Ct.  581;  Gar- 
rison V.  New  York,  21  Wall.  (U.  S.) 
196,  22  L.  ed.  612;  City  of  Worcester 
V.  Worcester  &c.  St.  R.  Co.,  196  U. 
S.  539,  49  L.  ed.  591,  25  Sup.  Ct.  327. 

^  See  Crawford  v.  Hedrick,  9  Ind. 
App.  356,  36  N.  E.  771;  Firth  v. 
Broadhead,  7  Mo.  App.  563;  Goodale 
V.  Pennell,  27  Ohio  St.  426,  22  Am. 
Rep.  321.  Compare  also,  Ede  v. 
Knight,  93  Cal.  159,  28  Pac.  860; 
Merchants'  Nat.  Bank  v.  Escondido 
Irrigation  Dist.,  144  Cal.  329,  77  Pac. 
937;  Flewellin  v.  Proetzet,  80  Tex. 
191,  15  S.  W.  1043.  An  interesting 
and  instructive  discussion  of  the 
general  doctrine  of  the  power  of  the 
legislature  to  change  the  remedy 
will  be  found  in  Black's  Constitu- 
tional Prohibitions,  §§  135,  143. 
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amending  or  repealing  the  old  procedure,  for  the  manner  of  making 
and  enforcing  the  assessment  may  be  changed  so  long  as  it  does  not 
injuriously  affect  vested  rights. "^ 

§  681.  (553)  Property  owners  not  injuriously  affected  cannot  de- 
feat assessment. — ^Property  owners  cannot  defeat  an  assessment  upon 
the  ground  that  the  local  authorities  have  disobeyed  the  law  where  the 
wrong  affects  others  and  does  not  directly  affect  the  regularity  of  the 
proceedings.  In  order  to  entitle  the  property  owners  assessed  to  com- 
plain it  must  appear  that  the  wrong  prejudices  their  rights ;  it  is  not 
enough  that  it  should  appear  prejudicial  to  the  rights  of  other  per- 
sons.^* Thus,  it  is  held  that,  although  it  is  an  actionable  trespass  on 
the  part  of  the  local  authorities  to  go  upon  adjoining  land  and  carry 
away  soil  or  gravel  to  be  used  in  improving  or  repairing  a  street,  the 
wrong  on  the  part  of  these  authorities  will  not  avail  a  property  owner 
to  defeat  an  assessment.**  In  another  case  it  was  held  that  the  validity 
of  a  provision  in  an  ordinance  conferring  upon  the  contractor  the  right 
to  take  surplus  earth  could  not  be  tried  in  an  action  to  enforce  the  col- 
lection of  the  assessment.""  The  general  rule  we  have  stated  is  not 
without  limitations,  and,  perhaps,  not  without  exceptions.  If  the  mat- 
ter which  affects  persons  other  than  the  property  owners  assessed  is  of 

"Palmer  v.  City  of  Danville,  166  Cambridge,  199  Mass.  5,  85  N.  E. 
111.  42,  46  N.  E.  629;  Pittsburgh  &c.  155,  18  L.  R.  A.  (N.  S.)  187;  John- 
R.  Co.  V.  Oglesby,  165  Ind.  542,  547,  son  v.  Duer,  115  Mo.  366,  21  S.  W. 
76  N.  B.  165,  166  (citing  text).  See  800;  Humphreys  v.  Bayonne,  60  N. 
also.  City  of  Philadelphia  v.  Gorgas,  J.  L.  406,  38  Atl.  761. 
180  Pa.  St.  296,  36  Atl.  868;  Mayne  »» Moore  v.  City  of  Albany,  98  N. 
V.  Board,  123  Ind.  132,  24  N.  E.  80;  Y.  396.  See  also.  Village  of  Haver- 
Moss  V.  State,  101  Ind.  321;  Hickory  straw  v.  Eckerson,  192  N.  Y.  54,  84 
Tree  Road,  43  Pa.  St.  139;   Commis-  N.  E.  578. 

sioners   &c.   v.    Green,   40   Ohio  >  St.        "°  Jenkins  v.  Stetler,  118  Ind.  275, 

318;  Texas  Midland  R.  Co.  v.  South-  20  N.  E.  788;  Sims  v.  Hines,  121  Ind. 

western  &c.   Tel.   Co.,   24   Tex.  Civ.  534,   23   N.   E.   515.     In   accordance 

App.  198,  58  S.  "W.  152;   In  re  West-  with  this  general  doctrine  it  is  held 

lake  Ave.,  40  Wash.  144,  82  Pac.  279;  that  an  owner  cannot  successfully  in- 

Spencer  v.  Merchant,  125  U.  S.  345,  sist  that  the  land  for  the  street  has 

31  L.  ed.  763,  8  Sup.  Ct.  921.  not    been    condemned.     Jackson    v. 

«*City  of  Spokane  v.  Browne,  8  Smith,  120  Ind.  520,  22  N.  E.  431; 
Wash.  317,  36  Pac.  26  (citing  text);  Holmes  v.  Hyde  Park,  121  111.  128, 
People  V.  Green,  158  111.  594,  42  N.  13  N.  E.  540;  Village  of  Hyde  Park 
E.  163;  White  v.  City  of  Alton,  149  v.  Borden,  94  111.  26.  See  also,  gen- 
Ill.  626,  37  N.  B.  96;  Reeves  v.  Grot-  erally,  Hyman  v.  City  of  Chicago, 
tendick,  131  Ind.  107,  30  N.  E.  889.  188  111.  462,  59  N.  E.  10;  Corliss  v. 
See  also,  Voght  v.  City  of  Buffalo,  Village  of  Highland  Park,  132  Mich. 
133  N.  Y.  463,  31  N.  B.  340;  Barrel!  152,  93  N.  W.  610,  93  N.  W.  254,  95 
V.  West  Chicago  Park  Com'rs,  182  N.  W.  416;  State  v.  New  Brunswick, 
111.  250,  55  N.  E.  325;   Corcoran  v.  30  N.  J.  L.  395. 
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such  a  character  as  to  render  it  legally  impossible  to  make  the  improve- 
ment, then,  as  we  suppose,  the  property  owner  might,  by  seasonable 
and  proper  steps,  make  it  available  against  the  assessment.  If,  for  in- 
stance, the  property  owner  should  be  able  to  show  that  the  local  author- 
ities were  attempting  to  construct  a  road  or  street  over  property  where 
they  had  neither  acquired,  nor  could  lawfully  acquire,  the  right  to  lay 
out  a  road  or  street,  he  might,  if  he  moved  in  time  and  in  an  appropri- 
ate way,  prevent  the  enforcement  of  the  assessment  against  his  prop- 
erty. But,  drdinarily  at  least,  if  he  should  delay  until  after  the  work 
has  been  done,  he  could  not  succeed,  since  he  would  not  be  permitted, 
after  having  slept  upon  his  rights,  to  prejudice  the  interests  of  others 
who  had  acted  in  good  faith  by  challenging  the  regularity  of  the  pro- 
ceeding.*^ It  has  been  held,  however,  that  he  need  not  bring  suit  to 
enjoin,  but  may  give  notice,  and  this,  it  seems,  even  though  the  work 
has  been  begun  but  not  completed."^ 

§  682.  (554)  Void  and  voidable  assessments — Effect  of  irregulari- 
ties.— Courts  have  been  influenced  in  many  instances  by  the  desire  to 
prevent  the  landowner  from  loss  by  the  sacrifice  of  his  property  at  a 
forced  sale  made  in  enforcing  the  collection  of  a  local  assessment,  and, 
controlled  by  this  purpose — a  just  and  commendable  one — have,  as  we 
believe,  in  some  instances  carried  the  doctrine  that  irregularities  viti- 
ate the  assessment  too  far.  There  is  reason  for  discriminating  between 
cases  where  the  question  is  whether  the  title  shall  be  lost,  and  cases 
where  the  question  is  whether  the  assessment  shall  be  paid.  It  is  now 
generally  held  in  tax  assessments  that  irregularities  will  prevent  a 
purchaser  at  a  tax  sale  from  acquiring  title,  but  that  the  owner  must, 
nevertheless  pay  the  assessment.  He  must  do  equity  by  tendering 
the  amount  of  the  assessment  levied  upon  his  property,  in  all  cases 
where  his  property  is  liable  to  taxation.*'   The  rule  cannot,  it  is  evi- 

"  St.  Louis  V.  Excelsior  Brewing  Ind.  54,  79  N.  E.  1047.  But  this  is, 
Co,,  96  Mo.  677,  10  S.  W.  477;  Martin  perhaps,  somewhat  questionable,  at 
v.  Carron,  26  N.  J.  L.  228;  Ritchie  least  where  the  proceedings  are  not 
v.  South  Topeka,  38  Kan.  368,  16  void  and  the  work  is  so  far  done 
Pac.  332;  Holmes  v.  Hyde  Park,  121  that  it  cannot  be  restored  and  the 
111.  128,  13  N.  E.  540;  Village  of  public  and  contractor  would  be  ma- 
Hyde  Park  V.  Borden,  94  111.  26;  terlally  prejudiced. 
Lewis  V.  Alhertson,  23  Ind.  App.  ™  Reeves  v.  Grottendick,  131  Ind. 
147,  53  N.  E.  1071,  1072  (quoting  107,  30  N.  E.  889,  891  (citing  text), 
text).  See   post,    §  771    (607);    also   Cotz- 

"^  Zorn  v.  Warren-Scharf  &c.  Co.,  hausen  v.  Dick,  138  Wis.  127,  119  N. 

42  Ind.  App.  213,  81  N.  E.  672,  84  W.  822;  Wells  v.  Western  Paving  &c. 

N.  E.  509;   Edwards  v.  Cooper,  168  Co.,  96  Wis.  116,  70  N.  W.  1071. 
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dent,  be  strictly  applied  to  local  assessments,  since  there  is  an  obvious 
difference  between  general  revenue  taxes  and  local  assessments,  but 
the  principle  which  undergirds  the  rule  may,  with  reason  and  justice, 
be  applied  in  many  cases  of  local  assessments  where  the  contro- 
versy arises  after  the  work  has  been  completed.  If  it  clearly  appears 
that  the  property  is  liable  to  assessment,  that  there  is  a  statute  confer- 
ring authority  to  order  local  assessments,  that  the  proper  officers 
assumed  to  conduct  the  proceedings  under  the  statute,  that  they  took 
some  steps  essential  to  secure  jurisdiction  in  the  particular  instance, 
and  that  the  land  was  actually  benefited,  common  justice  would  seem 
to  require  that  the  owner  should  not  be  relieved  from  the  assessment 
by  a  judgment  declaring  the  whole  proceedings  void;®*  at  all  events, 
where  such  a  ease  is  presented  it  should  not  be  brought  under  the 
rigid  rule  that  applies  in  cases  where  title  is  asserted  on  tax  sales.  To 
hold  the  proceedings  utterly  void  is  to  suffer  the  landowner  to  acquire 
property  without  paying  anything  for  it.  A  benefit  is  property  of 
value.  If  a  benefit  is  not  property,  then  the  whole  system  of  local  as- 
sessments rests  on  an  insecure  foundation  and  must  eventually  fall, 
for  if  there  is  nothing  of  value  constituting  an  equivalent  for  the 
money  exacted  from  the  landowner  there  would  be  a  palpable  violation 
of  the  constitutional  provision  forbidding  the  taking  of  private  prop- 
erty without  compensation.  But  a  benefit  (employing  the  term  "bene- 
fit" in  the  peculiar  sense  afSxed  to  it  in  matters  of  local  assessments) 
is  intrinsically  property,  because  it  is  a  betterment  of  the  land.  It  is 
as  much  property  as  the  claim  of  one  who  builds  a  roadway,  or  digs  a 
ditch  on  the  land  of  another,  thereby  improving  and  bettering  it.  To 
the  extent  that  the  improvement  is  a  betterment,  that  is,  a  substantial 
and  material  addition  to  the  land,  the  owner  receives  a  thing  of  actual 
and  substantial  value,  and  for  it  he  should  be  compelled  to  pay  unless 
there  are  valid  and  material  reasons  warranting  his  release  from  this 
duty.  While  we  are  far  from  affirming  that  proceedings  should  be  up- 
held in  every  ease  where  the  sole  question  is  the  right  to  collect  the  as- 
sessment, and  the  statute  is  not  strictly  pursued,  we  do  affirm  that  the 
same  irregularities  which  will  avoid  a  sale  ought  not  always  to  com- 
pletely destroy  the  assessment.  While  there  are  few,  if  any,  decisions 
that  have  come  to  our  notice  which  fully  and  expressly  declare  the  doc- 
trine we  have  asserted,  there  are  some  which,  if  carried  to  their  logical 

"Irrespective  of  the  question  of  estoppel. 
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result,  do  support  it.°°  In  some  of  the  cases  we  have  cited,  the  reasoning 
of  the  court  sustains  our  view,  in  others  the  rule  that  where  some  part 
of  the  assessment  is  valid  the  part  that  is  valid  must  be  tendered  is  ap- 
proved, and  in  others  departures  from  the  statute  are  held  not  to 
render  the  proceedings  void,  and  none  of  these  rulings  can  be  correct 
if  the  same  rule  applies  that  prevails  where  title  is  directly  in  issue, 
,for  less  important  matters  than  those  adjudged  not  to  invalidate  such 
assessments  will,  as  is  everywhere  agreed,  prevent  the  acquisition  of 
title.  An  infirmity  in  some  of  the  decisions  is,  as  we  conceive,  mainly 
attributable  to  the  fact  that  the  distinction  between  voidable  and  void 
proceedings  is  lost  sight  of,  and  this  infirmity  reaches  so  far  as  to  com- 
pletely destroy  the  authority  of  the  cases. 

§  683.  (555)  Nature  and  extent  of  property  assessable — Comer 
lots. — It  is  only  such  property  as  the  statute  authorizes  the  local  au- 
thorities to  lay  an  assessment  upon  that  can  be  made  liable  for  the  ex- 
pense of  constructing,  impro\4ng  or  repairing  a  road  or  street.  It  is 
not  within  the  authority  of  the  local  or  municipal  officers  to  assess 
property  not  made  subject  to  assessment  by  statute,  nor  can  they  assess 
more  property  than  the  statute  authorizes.""  Whatever  part  of  a 
citizen's  property  the  statute  makes  liable  to  the  assessment,  and  no 
more,  may  be  made  to  bear  the  expense  of  the  improvement.    It  is 

""Jackson  v.  Smith,  120  Ind.  520,  74  N.  E.  10;  City  of  Ottawa  v.  Bar- 

22  N.  B.  431;   City  of  Cincinnati  v.  ney,  10   Kan.   270;    Bacas  v.  Adler, 

Anchor  White  Lead  Co.,  44  Ohio  St.  112  La.  Ann.  806,  36  So.  739;  Prince 

243,    7    N.    B.    11;     Montgomery    v.  v.  Boston,  111   Mass.  226;    Treat  v. 

"Wasem,  116  Ind.  343,  355,  15  N.  E.  City  of  Chicago,  130  Fed.  443,  64  C. 

795,    19    N.    E.    184;    Pretzinger    v.  C.  A.  645.     Compare  Board  of  Imp. 

Harness,  114  Ind.  491,  16  N.  E.  495;  &c.  v.  OfEenhauser,  84  Ark.  257,  105 

Cauldwell  v.  Curry,  93  Ind.  363;   In  S.  W.  265,  with  Rackliff  v.  Peters, 

re  Johnson,  103  N.  Y.  260,  8  N.  B.  136  Mo.  App.  168,  115  S.  W.  503. 
399;    Pittsburgh's   Appeal,    118    Pa.        "=Griswold  v.  Pelton,  34  Ohio  St. 

St.  458,  12  Atl.  366;   Mills  v.  Charle-  482;    Niklaus  v.  Conkling,  118  Ind. 

ton,  29  Wis.  400,  9  Am.  Rep.  578;  289,  20  N.  E.  797.  This  is  shown  by 

Morrell  v.  Union  Drainage  District,  the  numerous  cases  referred  to   in 

118  111.  139,  8  N.  E.  675;   Foley  v.  preceding  sections.    But  see  also,  Sut- 

Haverhill,  144  Mass.  352,  11  N.  E.  ton  v.  School  City  of  Montpelier,  28 

554;    City  of  Elkhart  v.  Wickwire,  Ind.  App.  315,  62  N.  E.  710,  711  (cit- 

121  Ind.  331,  22  N.  E.  342;   City  of  ing  above);    In  re  Opening  of  Ork- 

Indianapolis    v.    Gilmore,    30    Ind.  ney  St.  (Philadelphia's  Appeal),  194 

414;   People  v.  Green,  158  111.  594,  Pa.  St.  425,  45  Atl.  314,  48  L.  R.  A. 

42    N.    B.    163;    Callister   v.   Koch-  274;   City  of  Cincinnati  v.  Batsche, 

ersperger,  168  111.  334,  48  N.  E.  156.  52  Ohio  St.  324,  40  N.  E.  21,  27  L. 

See   also.   Gage  v.  People,   219  111.  R.   A.   536;    Town   of  Underbill  v. 

634,  76  N.  E.  834;  Dittoe  v.  City  of  Town  of  Essex,  64  Vt.  28,  23  Atl. 

Davenport,  74  Iowa  66,  36   N.  W.  617. 
895;  Ross  v.  Van  Natta,  164  Ind.  557, 
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easy  to  state  the  general  rule,  and  when  stated  its  soundness  is  obvious, 
but  it  is  not  always  easy  to  determine  what  property,  or  rather  how 
much  property,  may  be  made  liable.  It  has  been  held  that  where  the 
expense  is  to  be  assessed  "in  proportion  to  the  frontage,"  the  proper 
course  is  to  ascertain  the  entire  expense  and  charge  it  upon  each  lot 
in  the  proportion  that  its  frontage  bears  to  that  of  all  the  lots  front- 
ing on  the  street  improved."^  In  eases  where  the  statute  makes  the 
frontage  assessable,  a  lot  which  fronts  on  a  street  different  from  that 
improved  cannot,  it  has  been  held,  be  charged,  although  the  rear  part 
may  abut  on  the  street  improved.'^  Where,  however,  lots  have  a  double 
frontage,  as  comer  lots  are  generally  held  to  have,  both  fronts  may  be 
assessed.''^  And  a  statute  authorizing  the  assessment  of  the'  cost  of 
street  intersections  on  corner  lots  in  accordance  with  their  frontage 
on  both  streets  is  held  constitutional  in  a  very  recent  case."'*  But 
authority  to  assess  adjoining  lots  will  not  warrant  an  assessment  upon 
adjacent  lots.^°°   If  property  abuts  upon  the  improvement,  the  owner 


"Neenan  v.  Smith,  50  Mo.  525; 
City  of  St.  Louis  v.  Clemens,  49  Mo. 
552;  Neenan  v.  Smith,  60  Mo.  292. 

■"City  of  Philadelphia  v.  East- 
wick,  35  Pa.  St.  75.  See  also,  Havi- 
land  v.  Columbus,  50  Ohio  St.  471, 
34  N.  E.  679;  City  of  Findlay  v. 
Frey,  51  Ohio  St.  390,  38  N.  E.  114; 
Sandrock  v.  City  of  Columbus,  51 
Ohio  St.  317,  42  N.  B.  255;  City  of 
Toledo  V.  Sheill,  53  Ohio  St.  447,  42 
N.  E.  323,  30  L.  R.  A.  598.  See  also, 
Duncan  v.  Ramish,  142  Cal.  686,  76 
Pac.  661;  People  v.  Kingston,  114 
App.  Div.  (N.  Y.)  326,  99  N.  Y.  S. 
657;  Pelt  v.  City  of  Ballard,  38 
Wash.  300,  80  Pac.  532. 

»Wolf  V.  Keokuk,  48  Iowa  129; 
Morrison  v.  Hershire,  32  Iowa  271; 
City  of  Springfield  v.  Green,  120  111. 
269,  11  N.  E.  261;  Tripp  v.  City  of 
Yankton,  10  S.  Dak.  516,  74  N.  W. 
447,  450  (citing  text).  See  also, 
Byram  v.  Foley,  17  Ind.  App.  629,  47 
N.  E.  351;  Coburn  v.  Bossert,  13 
Ind.  App.  359,  40  N.  E.  281;  Wilbur 
V.  City  of  Springfield,  123  111.  395, 
14  N.  E.  871;  Moberly  v.  Hogan,  131 
Mo.  19,  32  S.  W.  1014;  People  v. 
Adams,  18  N.  Y.  S.  443,  45  N.  Y.  St. 
270. 

""a  Ross  V.  Barber  Asphalt  Pav.  Co. 
—  Cal.  — ,  109  Pac.  883. 


100  In  re  Ward,  52  N.  Y.  395; 
Pound  V.  Plumstead  Board  of 
Works,  L.  R.  7  Q.  B.  183.  See  also, 
as  to  the  distinction  between  ad- 
joining and  adjacent,  Henderson  v. 
Long,  1  Cooke  (Tenn.)  128;  United 
States  v.  Pacific  R.  Co.,  35  Alb.  L. 
J.  247;  Holmes  v.  Carley,  31  N.  Y. 
289;  Truax  v.  Pool,  46  Iowa  256; 
Akers  v.  United  &c.  R.  &  Canal  Co., 
43  N.  J.  L.  110;  Johnson  v.  District 
of  Columbia,  6  Mackey  (D.  C.)  21. 
See  also,  Hennessy  v.  Douglas  Coun- 
ty, 99  Wis.  129,  74  N.  W.  983,  985 
(citing  text).  In  Close  v.  Twibell 
(Ind.  App.),  92  N.  E.  377,  "adjacent" 
is  held  to  mean  property  near  the 
improvement  so  as  to  enjoy  the  use 
thereof,  but  not  necessarily  touching 
it,  and  where  it  was  all  platted  prop- 
erty lying  across  an  aljey  from  that 
immediately  upon  the  improvement 
was  held  assessable,  distinguishing 
City  of  Frankfort  v.  State,  128  Ind. 
438,  27  N.  E.  1115,  where  the  prop- 
erty was  unplatted.  "Adjoining"  is 
sometimes  said  to  be  equivalent  to 
"fronting,"  and  vice  versa.  Scott 
County  V.  Hinds,  50  Minn.  204,  52  N. 
W.  523.  But  see  Collier  Estate  v. 
Western  Pav.  &c.  Co.,  180  Mo.  362,  79 
S.  W.  947.  As  to  "contiguous"  prop- 
erty, see  County  of  Adams  v.  City  of 
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cannot  escape  an  assessment  thereon  by  conveying  a  narrow  strip  to 
another  person  solely  for  that  purpose  after  the  contract  has  been  let 
and  the  work  begun.^ 

§684.  (556)  Assessment  districts — Extent  of  legislative  authority. 

— Where  the  legislature  expressly  authorizes  it,  districts  may  be  laid 
out  and  property  within  them  assessed,  although  it  may  not  adjoin  the 
street  improved  or  repaired.^  How  far  the  legislature  may  go  in  this 
direction  it  is,  perhaps,  not  possible  to  say  in  the  present  condition  of 
the  decisions,  but  this  much  may  be  safely  said,  upon  principle  at  least, 
that  it  cannot  assess  where  the  improvement  does  not  confer  some  bene- 
fit upon  the  land.  Here,  again,  arises  a  difficult  question.  By  what  au- 
thority, judicial  or  legislative,  shall  it  be  determined  that  land  within  a 
given  district  is  benefited  ?  As  it  is  only  upon  the  theory  that  property 
is  specially  benefited  that  special  assessments  can  be  levied,^  it  would 


Quincy,  130  111.  566,  22  N.  E.  624,  6 
L.  R.  A.  155;  Lahglols  v.  Cameron, 
201  111.  301,  66  N.  E.  332;  Bass  v. 
South  Park  Com'rs,  171  111.  370,  49 
N.  E.  549;  Meissner  v.  City  of  To- 
ledo, ,31  Ohio  St.  387.  But  compare 
Lightner  v.  City  of  Peoria,  150  111. 
80,  37  N.  B.  69. 

^  Eagle  Mfg.  Co.  v.  Davenport,  101 
Iowa  493,  70  N.  W.  707,  38  L.  R.  A. 
480.  See  generally.  Town  of  Wood- 
ruff Place  V.  Raschig,  147  Ind.  517, 
46  N.  E.  990;  City  of  Harrlsburg  v. 
McConnick,  129  Pa.  213,  18  Atl.  126, 
127;  City  of  Cincinnati  v.  Batsche, 
52  Ohio  St.  324,  27  L.  R.  A.  536. 

=  Board  v.  Harrell,  147  Ind.  500,  46 
N.  E.  124;  Williams  v.  Eggleston, 
170  U.  S.  304,  42  L.  ed.  1047,  18  Sup. 
Ct.  617,  619;  Spencer  v.  Merchant, 
100  N.  Y.  585,  3  N.  B.  682,  683,  af- 
firmed in  125  U.  S.  345,  31  L.  ed. 
763,  8  Sup.  Ct.  926;  Mobile  Co.  v. 
Kimball,  102  U.  S.  691,  26  L.  ed.  238; 
Bauman  v.  Ross,  167  U.  S.  548,  42 
L.  ed.  270,  17  Sup.  Ct.  966.  See 
also,  Cribbs  v.  Benedict,  64  Ark.  555, 
44  S.  W.  707;  McGllvery  v.  City  of 
Lewiston,  13  Idaho  338,  90  Pac.  348; 
Walker  v.  City  of  Chicago,  202  111. 
531,  67  N.  B.  369;  City  of  Kansas 
City  V.  Gibson,  66  Kan.  501,  72  Pac. 
222;  Coates  v.  Nugent,  76  Kan.  556, 
92  Pac.  597;  Hart  v.  City  of  Omaha, 
74  Neb.  836,  105  N.  W.  546;  City  of 
Kinston  v.  Wooten,  150  N.  Car.  295, 


63  S.  B.  1061;  City  of  Atlanta  v. 
Hamlein,  96  Ga.  381,  23  S.  B.  408; 
Beckett  v.  City  of  Portland,  53  Ore. 
169,  99  Pac.  659;  City  of  Seattle  v. 
Kelleher,  195  U.  S.  351,  49  L.  ed.  232, 
25  Sup.  Ct.  44. 

» Norwood  V.  Baker,  172  U.  S.  269, 
43  L.  ed.  443,  19  Sup.  Ct.  187;  Loeb 
V.  Trustees,  91  Fed.  37;  State  v. 
Mayor  (N.  X),  42  Atl.  773;  City  of 
Detroit  v.  Judge  Rec.  Court,  112 
Mich.  588,  71  N.  W.  149,  42  L.  R.  A. 
638.  This  is  conceded  in  many  of 
the  cases  which  approve  the  front- 
foot  rule.  See  note  to  In  re  Bonds 
of  Madera  Irrigation  Dist.,  14  L.  R. 
A.  755.  This  theory,  however,  is 
not  conceded  in  all  cases,  and  in 
many  others  it  is  practically  treated 
as  a  mere  theory.  The  Kentucky 
doctrine  is  thus  stated  in  a  late 
case:  "If  the  cost  of  the  improve- 
ment equals  the  value  of  the  prop- 
erty sought  to  be  taxed,  the  rule  is 
well  established  in  Kentucky  that 
this  amounts  to  spoliation,  and  will 
not  be  enforced  in  our  courts.  The 
converse  of  this  proposition  is  like- 
wise true:  That,  if  the  cost  of  the 
improvement  does  not  equal  the 
value  of  the  property  sought  to, be 
taxed,  the  courts  will  uphold  the  as- 
sessment and  enforce  its  collection." 
Otter  V.  Barber  Asphalt  Pav.  Co. 
(Ky.),  29  Ky.  L.  1157,  96  S.  W.  862, 
864. 
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seem  that  there  must  be  some  limit  to  the  power,  but  what  the  limit  is 
cannot  be  satisfactorily  determined  until  more  light  is  shed  upon  the 
question.  The  authority  to  determine  whether  an  improvement  of  a 
street  will  benefit  adjoining  lands  is  generally  held  to  be  a  question  for 
decision  by  the  local  authorities,  and  their  decision  is  usually  held  to  be 
conclusive,  but  when  the  legislature  stretches  out  its  authority  so  as  to 
include  distant  lots  or  lands,  it  may  well  be  doubted,  on  principle,- 
whether  it  can  arbitrarily  decide,  or  authorize  local  officers  to  conclu- 
sively decide,  that  the  distant  property  is  benefited  to  the  extent  of  the 
special  assessment.  Indeed,  it  may  well  be  doubted  whether  on 
principle,  it  can  arbitrarily  decide  the  question  in  any  case.  We  do 
not  doubt  that,  under  the  authorities,  an  assessment  may  be  made 
on  land  distant  from  the  street  improved,  wherever  an  opportunity  is 
allowed  to  contest  the  question  before  a  judicial  tribunal.*  The  ques- 
tion upon  which  we  express  a  doubt  is  whether,  considering  the  ques- 
tion solely  on  principle,  the  legislature  can  arbitrarily  decide,  or  invest 
local  officers  with  the  authority  to  arbitrarily  decide,  what  property 
is  benefited  by  the  improvement. 

§  685.  (557)  Extent  of  legislative  authority  considered  on  princi- 
ple.— Where  the  property  fronts  on  the  street  improved  then  it  is  pos- 
sible that  it  may  be  said  as  matter  of  law  that  it  is  benefited  to  the 
extent  of  the  expense  of  the  improvement,  and  on  this  assumption, 
assessments  on  frontage  may  be  sustained  on  principle.  If  Judge 
Holmes  is  right  in  saying  that  law  is  founded  on  experience  and  not 
logic,  then  the  apportionment  by  frontage  may  be  sustained  on  the 
ground  that  it  is  the  most  practicable.  Courts  should  look  to  conse- 
quences, and  the  consequences  of  leaving  assessments  to  the  judgment 
of  different  tribunals  would  probably  result  in  greater  inequality  than 
if  the  rule  of  apportionment  were  directly  established  by  an  arbitrary 
legislative  decision.  There  is,  however,  infinitely  more  difQculty  when 
the  authority  to  conclusively  decide  is  extended  so  as  to  afEect  property 
not  abutting  on  the  road  or  street,  for  what  possible  standard  can  there 
be  for  determining  the  extent  of  the  right  to  assess  except  that  of 
actual  benefits,  and  how  is  it  possible  to  ascertain  what  the  benefit  is 
unless  there  is  a  judicial  investigation?    If  the  power  to  decide  is 

*Kennard  v.  Louisiana,  92  U.  S.  what  is  regarded  as  one  tract  abut- 

480,  23  L.  ed.  478;  Davidson  v.  New  ting  or   fronting   on   a   street,    see 

Orleans,  96  U.  S.  97,  24  L.  ed.  616;  Loewenback  v.  City  of  Milwaukee, 

People  V.  Mayor,  4  N.  Y.  419.    As  to  139  Wis.  49, 119  N.  W.  888. 
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wholly  legislative,  as  some  of  the  decisions  intimate,  then  it  is  beyond 
control  and  courts  cannot  interfere  upon  any  pretext.  The  concession 
that  the  power  to  decide  what  property  shall  be  benefited  and  how  the 
apportionment  shall  be  made  is  legislative,  leads  to  the  absolute  ex- 
elusion  of  the  judiciary,  for,  if  the  power  is  purely  legislative,  courts 
have  no  right  to  pass  upon  the  justice,  equity,  or  reasonableness  of 
the  legislative  decision.  For  our  part  we  very  much  doubt  whether  in 
any  case  the  right  of  arbitrary  decision  by  the  legislature  can  be  de- 
fended on  strict  principle,  and  we  cannot  forbear  suggesting  that  the 
judiciary  ought  not,  and,  in  truth,  cannot,  surrender  its  power  to 
decide  questions  afEeeting  the  right  to  impose  special  burdens  on  pri- 
vate property.  Special  assessments  for  local  improvements  differ 
essentially  from  assessments  for  general  revenue  purposes.  The  matter 
of  levying  taxes  for  general  revenue  is  exclusively  legislative,  and  is 
fettered  only  by  the  limitations  of  the  constitution,  whereas  the  legis- 
lative power  to  exact  a  special  tax  from  a  property  owner  rests  upon 
the  fact  that  there  is  a  betterment  of  his  property  to  the  extent  of 
the  cost  of  the  improvement.  The  distinction  between  assessments 
for  general  revenue  purposes  and  special  assessments  for  local  improve- 
ments, is  suggested  by  the  supreme  court  of  the  United  States  in  a 
late  case,  and  the  reas6ning  of  that  case  goes  far  in  the  direction  we 
have  suggested  to  be  the  true  one.^ 

§686.  (558)  Extent  of  legislative  povirer  to  assess — Weight  of  au- 
thority.— ^The  numerical  weight  of  authority,  however,  is  overwhelm- 
ingly in  favor  of  the  right  of  the  legislature  to  determine  what  prop- 

''Hagar  v.  Reclamation  Dlst.,  Ill  land  v.  Gains,  88  Ky.  562,  11  S.  W. 

U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  649,  11  Ky.  L.  64;  Conger  v.  Graham 

663.    The  recent  case  of  Norwood  v.  (Ky.),  11  S.  W.  467,  11  Ky.  L.  12; 

Baker,  172  U.  S.  269,  43  L.  ed.  443,  White  v.  Gove,  183  Mass.  333,  67  N. 

19   Sup.  Ct.   187,  decided  since  the  E.  359;    Sears  v.  Boston,  173  Mass. 

original  text  was  written,  seems  to  71,  53  N.  E.  138,  43  L.  R.  A.  834; 

fully  support  our  views,  if  it  does  Hutcheson  v.  Storrie,  92  Tex.  685,  51 

not   go    even   further.     But   it   has  S.  W.  848,  45  L.  R.  A.  289.    The  dis- 

been   modified   and   limited   or    dis-  senting  opinion  in  French  v.  Barber 

tinguished    in    a    number    of    later  &c.  Co.,  181  U.  S.  324,  45  L.  ed.  879, 

cases.    French  v.  Barber  &c.  Co.,  181  21  Sup.  Ct.  625,  633,  and  a  number 

U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  of  other  decisions  or  expressions  in 

625;   Town  of  Tonawanda  v.  Lyon,  various  opinions  are  in  accordance 

181  U.  S.  389,  45  L.  ed.  908,  21  Sup.  with  our  views  of  the  question  upon 

Ct.  609;  Wight  v.  Davidson,  181  U.  principle,   although,   as   hereinafter 

S.   371,   45   L.   ed.   900,   21   Sup.  Ct.  shown,  the  great  weight  of  author- 

616;  Webster  v.  Fargo,  181  U.  S.  394,  ity  is  to  the  contrary. 
45  L.  ed.  912,  21  Sup.  Ct.  623;  Park- 
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erty  shall  be  assessed  and  how  the  apportionment  shall  be  made." 
According  to  the  rule  generally  laid  down,  no  question  can  be  litigated 
involving  the  decision  of  the  legislature,  or  the  local  authorities  upon 
whom  the  power  to  decide  has  been  conferred,  concerning  the  appor- 
tionment of  the  expense.  But  the  supreme  court  of  the  TJnited  States 
has  recently  held  that  an  assessment  in  substantial  excess  of  the  special 
benefit  is  invalid,  and  that  the  power  of  the  legislature  in  such  matters 
is  not  unlimited.'  The  actual  decision  in  the  case  ]ust  referred  to  does 


'Williams  v.  Detroit,  2  Mich.  560; 
Motz  V.  City,  18  Mich.  495;  Sheley  v. 
Detroit,  45  Mich.  431,  7  N.  W.  730; 
Lafayette  v.  Fowler,  34  Ind.  140; 
City  of  Ft.  Wayne  v.  Cody,  43  Ind. 
197;  Gilson  v.  Board,  128  Ind.  65, 
27  N.  E.  235,  11  L.  R.  A.  835;  Board 
v.  Harrell,  147  Ind.  500,  46  N.  B. 
124,  126  (quoting  text) ;  Ex  parte 
Mayor,  23  Wend.  (N.  Y.)  277;  Peo- 
ple V.  Mayor,  4  N.  Y.  419,  55  Am. 
Dec.  266n;  Commonwealth  v.  Woods, 
44  Pa.  St.  113;  Cook  v.  Slocum,  27 
Minn.  509,  8  N.  W.  755;  Northern 
Indiana  R.  Co.  v.  Connelly,  10  Ohio 
St.  159,  36  Am.  Dec.  82n;  St.  Joseph 
V.  O'Donoghue,  31  Mo.  345;  Burnett 
V.  Sacramento,  12  Cal.  76,  73  Am. 
Dec.  518;  Hines  v.  Leavenworth,  3 
Kan.  186;  Parker  v.  Challiss,  9  Kan. 
155;  Warren  v.  Henly,  31  Iowa  31; 
Weeks  v.  Milwaukee,  10  Wis.  242, 
258;  McGonigle  v.  Allegheny  City,  44 
Pa.  St.  118;  State  v.  Puller,  34  N.  J. 
L.  227;  White  v.  People,  94  111.  604; 
Whiting  V.  Townsend,  57  Cal.  515; 
Mayor  of  Baltimore  &c.  v.  Johns 
Hopkins  Hospital,  56  Md.  1,  overrul- 
ing Mayor  of  Baltimore  v.  Scharf,  54 
Md.  499  (hut  see  Ulman  v.  Mayor,  72 
Md.  587,  20  Atl.  141,  21  Atl.  709,  11  L. 
R.  A.  224n) ;  Ludlow  v.  Trustees,  78 
Ky.  357;  Barfield  v.  Gleason,  111 
Ky.  491,  63  S.  W.  964,  967,  23  Ky. 
L.  128  (citing  text);  Terry  v.  Hart- 
ford, 39  Conn.  286,  291;  Fallbrook 
Irrigation  Dist.  v.  Bradley,  164  IT. 
S.  112,  41  L.  ed.  369,  17  Sup.  Ct. 
56;  Walston  v.  Nevin,  128  U.  S.  578, 
32  L.  ed.  544,  9  Sup.  Ct.  192;'  Illi- 
nois &c.  R.  Co.  v.  Decatur,  147  U.  S. 
190,  37  L.  ed.  132,  13  Sup.  Ct.  293; 
Webster  v.  City  of  Fargo,  9  N.  Dak. 
208,  82  N.  W.  732,  56  L.  R.  A.  156; 
Rolph  V.  City  of  Fargo,  7  N.  Dak. 
640,  76  N.  W.  242,  42  L.  R.  A.  646, 


and  numerous  authorities  there 
cited.  See  also,  to  the  same  effect, 
Duncan  v.  Ramish,  142  Cal.  686,  76 
Pac.  661;  Hadley  v.  Dague,  130  Cal. 
207,  62  Pac.  500;  Slate  v.  Board  of 
Com'rs  of  Marion  County,  170  Ind. 
595,  85  N.  E.  513;  Voris  v.  Pittsburg 
Plate  Glass  Co.,  163  Ind.  599,  70  N. 
B.  249,  252  (citing  text);  Spaulding 
V.  Mptt,  167  Ind.  58,  76  N.  E.  620, 
622  (citing  text);  Oliver  v.  Monona 
County,  117  Iowa  43,  90  N.  W.  510; 
Hill  V.  Fontenot,  46  La.  Ann.  1563, 
16  So.  475;  Meier  v.  City  of  St. 
Louis,  180  Mo.  391,  79  S.  W.  955; 
McMillan  v.  City  of  Butte,  30  Mont. 
220,  76  Pac.  203;  Webster  v.  Fargo, 
181  U.  S.  394,  45  L.  ed.  912,  21  Sup. 
Ct.  623;  Williams  v.  Eggleston,  170 
U.  S.  304,  42  L.  ed.  1047,  18  Sup.  Ct. 
617;  Brown  v.  Drain,  112  Fed.  582 
(affirmed  in  187  U.  S.  635,  47  L.  ed. 
343,  23  Sup.  Ct.  842.) 

'  Norwood  V.  Baker,  172  U.  S.  269, 
43  L.  ed.  443,  19  Sup.  Ct.  187.  "It 
is  one  thing,"  says  Justice  Harlan, 
in  the  majority  opinion,  "for  the 
legislature  to  prescribe  it  as  a  gen- 
eral rule  that  property  abutting  on 
a  street  opened  by  the  public  shall 
be  deemed  to  have  been  specially 
benefited  by  such  improvement,  and 
therefore  should  specially  contribute 
to  the  cost  incurred  by  the  public. 
It  is  quite  a  different  thing  to  lay  it 
down  as  an  absolute  rule  that  such 
property,  whether  it  is  in  fact  bene- 
fited or  not  by  the  opening  of  the 
street,  may  be  assessed  by  the  front 
foot  for  a  fixed  sum,  representing 
the  whole  cost  of  the  improvement, 
and  without  any  right  in  the  prop- 
erty owner  to  show,  where  an  as- 
sessment of  that  kind  is  made,  or 
is  about  to  be  made,  that  the  sum 
so  fixed  is  in  excess  of  the  benefits 
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not  go  so  far  as  it  has  sometimes  been  supposed  to  go,  although*  there 
are  some  dicta  in  the  majority  opinion  that  go  very  far  and  are  ap- 
parently in  conflict  with  prior  decisions  of  the  same  court,  at  least  as 
to  the  extent  of  the  power  of  the  legislature.  We  think  it  is  clearly  an 
authority  to  the  effect  that  a  particular  assessment  is  invalid  where  it 
is  in  substantial  excess  of  the  benefits  and  there  is  no  right  to  a  hear- 
ing on  which  it  can  be  changed,  especially  where  it  is  physically  im- 
possible that  the  particular  property  can  be  benefited  to  such  an  ex- 
tent;* but  it  does  not  necessarily  follow  that  the  statute  itself  is' un- 
constitutional merely  because  it  lays  down  a  general  rule  for  determin- 
ing the  special  benefits,  in  the  first  instance,  whether  by  frontage  or  by 
any  other  proper  system.^  This  is  true,  at  all  events,  where  the  statute 
provides  for  a  hearing  at  which  the  question  of  benefits  and  the  amount 
thereof  can  be  finally  tried  and  determined,  and  the  assessment  made 
according  to  the  actual  benefits.^" 


received."  See  also,  Loeb  v.  Trus- 
tees, 91  Fed.  37  (reversed  in  179  U. 
S.  472,  45  L.  ed.  280,  21  Sup.  Ct. 
174) ;  Fay  v.  City  of  Springfield,  94 
Fed.  409;  Hutcheson  v.  Storrie,  92 
Tex.  685,  51  S.  W.  848,  71  Am.  St. 
884,  45  L.  R.  A.  289;  Sears  v.  Street 
Com'rs,  173  Mass.  350,  53  N.  E.  876; 
Charles  v.  City  of  Marion,  98  Fed. 
166;  Cowley  v.  City  of  Spokane,  99 
Fed.  840;  Dexter  v.  City  of  Boston, 
176  Mass.  247,  57  N.  E.  379,  79  Am. 
St.  306;  McKee  v.  Town  of  Pendle- 
ton, 154  Ind.  652,  57  N.  E.  532; 
Iowa  Pipe  &e.  Co.  v.  Callanan,  125 
Iowa  358,  101  N.  "W.  141,  142,  106 
Am.  St.  311,  67  L.  R.  A.  408  (quoting 
text);  State  v.  Paterson,  37  N.  J. 
L.  380;  Preston  v.  Rudd,  84  Ky.  150; 
Hanscom  v.  City  of  Omaha,  11  Neb. 
37,  7  N.  W.  739.  And  see  51  Cent. 
Law  Jour.  243  (Sept.  28,  1900).  But, 
as  already  shown,  the  Norwood  case 
has  been  distinguished,  if  not  lim- 
ited, in  more  recent  decisions. 

'The  text  Is  quoted  in  Iowa  Pipe 
&c.  Co.  V.  Callanan,  125  Iowa  358, 
101  N.  "W.  141,  142,  106  Am.  St.  311, 
67  L.  R.  A.  408,  where  the  Norwood 
case  is  followed  and  the  later  de- 
cisions of  the  United  States  Su- 
preme Court  are  distinguished. 

"  See  Adams  v.  City  of  Shelbyville, 
154  Ind.  467,  57  N.  B.  114,  77  Am. 
St.  484,  49  L.  R.  A.  797;  City  of  In- 
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dianapolis  v.  Holt,  155  Ind.  222,  57 
N.  B.  966;  Sears  v.  Street  Com'rs, 
173  Mass.  350,  53  N.  E.  876; 
Schroder  v.  Overman,  61  Ohio  St. 
1,  55  N.  E.  158,  47  L.  R.  A.  156; 
"Walsh  V.  Barron,  61  Ohio  St.  15,  55 
N.  B.  164,  76  Am.  St.  354;  Heman  v. 
Allen,  156  Mo.  534,  57  S.  W.  559; 
Schaefer  v.  Werling,  188  U.  S.  516, 
47  L.  ed.  570,  23  Sup.  Ct.  449  (affirm- 
ing 156  Ind.  704,  60  N.  E.  149),  and 
authorities  cited  in  following  notes. 
It  should  be  presumed  that  the 
legislature  intended  to  lay  down  a 
general  rule  for  determining  the 
special  benefits  rather  than  an  ar- 
bitrary rule  to  be  applied  regardless 
of  benefits  where  the  latter  con- 
struction would  render  the  statute 
unconstitutional. 

"Goodrich  v.  City  of  Detroit,  184 
U.  S.  432,  46  L.  ed.  627,  22  Sup.  Ct. 
397  (affirming  Goodrich  v.  City  of 
Detroit,  123  Mich.  559,  82  N.  W. 
255);  Voigt  v.  City  of  Detroit,  123 
Mich.  547,  82  N.  W.  253;  Pittsburgh 
&c.  R.  Co.  V.  Taber,  168  Ind.  419,  77 
N.  E.  741;  Deane  v.  Indiana  &c. 
Constr.  Co.,  161  Ind.  371,  68  N.  B. 
686;  New  York  &c.  R.  Co.  v.  City  of 
Hammond,  170  Ind.  493,  83  N.  B. 
244;  Mayor  &c.  of  Baltimore  v.  Stew- 
art, 92  Md.  535,  48  Atl.  165;  People 
V.  Pitt,  169  N.  Y.  521,  62  N.  E.  662, 
58  L.  R.  A.  372n. 
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§687.  (559)  Front  foot  rule. — Frontage  assessments  have  been  held 
valid  in  many  eases,  and  the  front  foot  rule  has  long  been  regarded 
as  a  just  and  equitable  rule  for  apportioning  the  special  benefits  in  a 
proper  case.^^   But  some  of  the  courts  have  held  that  an  assessment 


"  City  of  Raleigh  v.  Peace,  110  N. 
Car.  32,  14  S.  E.  521,  17  L.  R.  A. 
330,  and  note;  Palmer  v.  Stumph,  29 
Ind.  329;  Ray  v.  City  of  Jefferson- 
ville,  90  Ind.  567;  Rutherford  v. 
Hamilton,  97  Mo.  543,  11  S.  W.  249; 
Farrar  v.  St.  Louis,'  80  Mo.  379; 
City  of  St.  Louis  v.  Clemens,  49  Mo. 
552;  Newman  v.  Emporia,  41  Kan. 
583,  21  Pac.  593;  City  of  Pueblo  v. 
Robinson,  12  Colo.  593,  21  Pac.  899; 
Bacon  v.  Mayor,  86  Ga.  301,  12  S.  E. 
580;  Joyes  v.  Shadburn  (Ky.),  13 
S.  W.  361,  11  Ky.  L.  892;  Ludlow 
V.  Trustees,  78  Ky.  357;  Barfield  v. 
Gleason,  111  Ky.  491,  63  S.  W.  964, 
967,  23  Ky.  L.  128,  (citing  text); 
Wilbur  V.  Springfield,  123  111.  395, 
14  N.  E.  871;  Norfolk  City  v.  Ellis, 
26  Gratt.  (Va.)  224;  Sheley  v.  De- 
troit, 45  Mich.  431,  8  N.  W.  52;  Da- 
vis V.  Lynchburg,  84  Va.  861,  6  S.  E. 
230;  State  v.  Reis,  38  Minn.  371,  38 
N.  W.  97;  In  re  Norton,  61  Minn. 
542,  64  N.  W.  190;  Corry  v.  Folz, 
29  Ohio  St.  320;  City  of  Harrisburg 
V.  McCormick,  129  Pa.  St.  213,  18 
Atl.  126;  City  of  McKeesport  v. 
Busch,  166  Pa.  St.  46,  31  Atl.  49; 
Sears  v.  Board,  173  Mass.  71,  53  N. 
E.  138,  43  L.  R.  A.  834;  Rolph  v. 
City  of  Fargo,  7  N.  Dak.  640,  76  N. 
W.  242,  42  L.  R.  A.  646;  State  v. 
Fuller,  34  N.  J.  L.  227;  Allen  v. 
Davenport,  107  Iowa  90,  77  N.  W. 
532.  The  following  more  recent 
cases  are  to  the  same  effect.  City 
Council  of  Montgomery  v.  Moore, 
140  Ala.  638,  37  So.  291;  Harton  v. 
Town  of  Avondale,  147  Ala.  458,  41 
So.  934;  Diggins  v.  Hartshorne,  108 
Cal.  154,  41  Pac.  283;  City  of  Den- 
ver V.  Campbell,  33  Colo.  162,  80 
Pac.  142;  Hayden  v>  City  of  Atlanta, 
70  Ga.  817;  People  v.  Latham,  203 
111.  9,  67  N.  E.  403;  Job  v.  City  of 
Alton,  189  111.  256,  59  N.  E.  622,  82 
Am.  St.  448;  Voris  v.  Pittsburgh 
Plate  Glass  Co.,  163  Ind.  599,  70  N. 
E.  249,  252  (citing  text);  Marion 
Bond  Co.  V.  Johnson,  29  Ind.  App. 
294,  64  N.  E.  626;   Kelley  v.  Chad- 


wick,-  104  La.  Ann.  719,  29  So.  295 
(affirmed  in  187  U.  S.  540,  47  L.  ed. 
293,  23  Sup.  Ct.  175) ;  Edwards  House 
Co.  V.  City  of  Jackson,  91  Miss.  429, 
45  So.  14;  Cass  Farm  Co.  v.  Detroit, 
124  Mich.  433,  83  N.  W.  108;  Auditor 
General  v.  Wellman,  160  Mich.  512, 125 
N.  W.  392;  McGee  v.  Board  of  Com'rs 
of  Hennepin  County,  84  Minn.  472,  88 
N.  W.  6;  Ross  v.  Gates,  183  Mo.  338, 
81  S.  "W.  1107;  Oliver  v.  City  of  New- 
berg,  50  Ore.  92,  91  Pac.  470;  Frank- 
lin V.  Hancock,  204  Pa.  110,  53  Atl. 
644;  Tripp  v.  City  of  Yankton,  10 
S.  Dak.  516,  74  N.  W.  447;  Arnold 
V.  Mayor  &c.  of  Knoxville,  115  Tenn. 
195,  90  S.  W.  469,  3  L.  R.  A.  (N.  S.) 
837n;  Northern  Pac.  R.  Co.  v.  City 
of  Seattle,  46  Wash.  674,  91  Pac.  244, 
12  L.  R.  A.  (N.  S.)  121,  123  Am.  St. 
955,  960  (citing  text);  City  of  Seat- 
tle V.  Kelleher,  195  U.  S.  351,  49  L. 
ed.  232,  25  Sup.  Ct.  44,  and  other 
decisions  of  the  same  court  there 
cited.  The  Texas  courts  took  the 
same  view  in  a  number  of  cases,  but 
overruled  them  in  the  case  referred 
to  in  the  following  note  on  the  au- 
thority of  Norwood  v.  Baker,  re- 
ferred to  in  the  last  preceding  sec- 
tion. Frontage  assessments  for 
street  sprinkling  and  sweeping  have 
also  been  upheld.  State  v.  Reis,  38 
Minn.  371,  38  N.  W.  97;  Sears  v. 
Board,  173  Mass.  71,  53  N.  E.  138,  43 
L.  R.  A.  834;  Reiniken  v.  Fuehring 
130  Ind.  382,  30  N.  E.  414,  30  Am. 
St.  247,  15  L.  R.  A.  624.  See  also, 
Carthage  v.  Frederick,  122  N.  Y.  268, 
25  N.  E.  480,  19  Am.  St.  490,  10  L. 
R.  A.  178;  In  re  Goddard,  16  Pick. 
(Mass.)  504,  28  Am.  Dec.  259.  But 
compare  City  of  Chicago  v.  Blair, 
149  111.  310,  36  N.  E.  829,  24  L.  R.  A. 
412;  Gridley  v.  Bloomington,  88  111. 
554,  30  Am.  Rep.  566;  New  York 
Life  Ins.  Co.  v.  Brest,  71  Fed.  815; 
State  V.  Jackman,  69  N.  H.  318,  41 
Atl.  347,  42  L.  R.  A.  438;  Stevens 
V.  City  of  Port  Huron,  149  Mich.  536, 
113  N.  W.  291. 
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upon  the  basis  of  frontage  is  invalid.^^  Other  courts,  while  conceding 
that  a  frontage  or  a  district  assessment  arbitrarily  decided  upon  may 
be  valid,  declare  that  if  it  clearly  appears  that  it  is  one  that  cannot 
possibly  be  just,  it  will  be  set  aside.^'  In  other  cases  there  appears  to 
be  a  modified  form  of  the  general  doctrine,  and  the  ruling  is,  that  the 
decision  of  the  legislature,  or  of  the  local  officers  to  whom  the  authority 
is  delegated,  is,  in  general,  valid,  but  not  invariably  beyond  review  by 
the  judiciary.^*  So,  it  has  been  held  that  a  frontage  assessment,  al- 
though valid  in  cities  and  towns,  is  not  valid  in  rural  districts.^^  But 
if  the  legislative  decision  is  conclusive  under  the  constitution,  it  is 
difficult  to  see  upon  what  principle  the  courts  can  interfere  with  it  in 
one  class  of  eases  any  more  than  in  another.  As  we  have  said,  how- 
ever, upon  principle  we  doubt  the  soundness  of  the  rule  that  the  power 


"=  Peay  v.  Little  Rock,  32  Ark.  31; 
McBean  v.  Chandler,  9  Heisk. 
(Tenn.)  349,  24  Am.  Rep.  308.  Sub- 
stantially to  the  same  effect  is  the 
decision  in  City  of  Lexington  v.  Mc- 
Quillan's Heirs,  9  Dana  (Ky.)  513, 
35  Am.  Dec.  159.  See  also,  Clapp  v. 
City  of  Hartford,  35  Conn.  66;  As- 
berry  v.  City  of  Roanoke,  91  Va. 
562,  22  S.  E.  360,  42  L.  R.  A.  636. 
And  since  the  recent  decision  of  the 
supreme  court  of  the  United  States 
in  the  Norwood  v.  Baker  case  there 
is  or  was  for  a  time  a  reaction  in 
this  direction.  Hutcheson  v.  Stor- 
rie,  92  Tex.  685,  51  S.  W.  848,  71 
Am.  St.  884,  45  L.  R.  A.  289;  Loeb 
v.  Trustees,  91  Fed.  37;  Fay  v.  City 
of  Springfield,  94  Fed.  409. 

"Thomas  v.  Gain,  35  Mich.  155, 
24  Am.  Rep.  535;  Auditor  General 
v.  O'Neill,  143  Mich.  343,  106  N.  W. 
895;  Washington  Ave.,  69  Pa.  St. 
352,  8  Am.  Rep.  255.  See  also,  Al- 
legheny City  V.  Western  Penn.  R. 
Co.,  138  Pa.  St.  375,  21  Atl.  763; 
Weed  V.  City  of  Boston,  172  Mass. 
28,  51  N.  E.  204,  42  L.  R.  A.  642; 
Clapp  V.  Hartford,  35  Conn.  66; 
State  V.  Newark,  37  N.  J.  L.  415,  18 
Am.  Rep.  729;  Freverett  v.  Bayonne, 
63  N.  J.  L.  202,  42  Atl.  773;  Iowa 
Pipe  &c.  Co.  V.  Callanan,  125  Iowa 
358,  101  N.  W.  141,  106  Am.  St.  311, 
67  L.  R.  A.  408;  Preston  v.  Rudd,  84 
Ky.  150;  Barfleld  v.  Gleason,  111 
Ky.  491,  63  S.  W.  964;  White  v.  City 
of  Tacoma,  109  Fed.  32. 


"Seely  v.  Pittsburgh,  82  Pa.  St. 
360,  22  Am.  Rep.  760;  Craig  v. 
Philadelphia,  89  Pa.  St.  265;  Wash- 
ington Ave.,  69  Pa.  St.  352,  8  Am. 
Rep.  255. 

"Washington  Ave.,  69  Pa.  St.  352, 
8  Am.  Rep.  255;  Craig  v.  Philadel- 
phia, 89  Pa.  St.  265,  268;  Philadel- 
phia V.  Rule,  93  Pa.  St.  15;  Conger 
V.  Graham  (Ky.),  11  S.  W.  467,  11 
Ky.  L.  12;  Parkland  v.  Gains,  88 
Ky.  562,  11  S.  W.  649,  11  Ky.  L.  64. 
See  also,  Anderson  v.  Lower  Merion 
Tp.,  217  Pa.  369,  66  Atl.  1115; 
Cleveland  v.  Tripp,  13  R.  I.  50.  So, 
it  has  been  held  that  where  the  stat- 
ute requires  an  assesment  accord- 
ing to  the  benefits,  an  assessment 
according  to  the  frontage  without 
viewing  the  property  is  invalid. 
Hayes  v.  Douglas  County,  92  Wis. 
429,  65  N.  W.  482,  53  Am.  St.  926, 
31  L.  R.  A.  213  (but  see  Hennessy 
V.  Douglas  County,  99  Wis.  129,  74 
N.  W.  983);  Violett  v.  Alexandria, 
92  Va.  561,  23  S.  E.  909,  53  Am.  St. 
825,  31  L.  R.  A.  382.  See  also.  City 
of  Duluth  V.  Davidson,  97  Minn.  378, 
107  N.  W.  151;  Kersten  v.  Milwau- 
kee, 106  Wis.  200,  81  N.  W.  948,  1103, 
48  L.  R.  A.  851;  Haubner  v.  Milwau- 
kee, 124  Wis.  153,  101  N.  W.  930,  102 
N.  W.  578.  But  compare  O'Reilley  v. 
Kingston,  114  N.  Y.  439,  441,  21  N.  B. 
1004;  Houck  v.  City  of  Roseburg,  — 
Ore.  — ,  108  Pac.  186;  Spence  v.  City 
of  Milwaukee,  —  Wis.  — ,  126  N.  W. 
22. 
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of  the  legislature  is  unlimited.  Yet  in  our  opinion,  the  legislature  has 
authority,  unless  forbidden  by  the  constitution,  to  provide  a  general 
rule  for  the  assessment  of  urban  property  according  to  the  frontage,  at 
least  in  the  first  instance,  especially  where  the  lots  are  of  equal  depth, 
although  it  may  be  that  in  exceptional  cases  the  particular  assessment 
would  be  invalid.  In  other  words,  the  statute  would  not  necessarily 
be  unconstitutional  merely  because  a  particular  assessment  might  be 
invalid.  And  it  has  been  held  that  a  front  foot  assessment  is  not  prima 
facie  invalid  merely  because  the  frontage  is  unequal.^' 

§  688.  (560)  Assessment  according  to  area  or  value. — In  levee 
cases  an  assessment  by  the  acre  is  held  to  be  valid,^'  and  the  same  prin- 
ciple must  obtain  in  cases  afEecting  rural  highways.  Assessment  ac- 
cording to  the  area  is  generally  regarded  as  a  just  means  of  apportion- 
ing the  special  benefits,  especially  in  the  case  of  sewers,^'  and  is  upheld 


"Durkee  v.  City  of  Barre,  81  Vt. 
530,  71  Atl.  819.  See  also,  Digging 
V.  Hartshorne,  108  Cal.  154,  41  Pac. 
283;  Beaumont  v.  Wilkesbarre,  142 
Pa.  St.  198,  21  Atl.  888. 

"Egyptian  Co.  v.  Hardin,  27  Mo. 
495,  72  Am.  Dec.  276;  Crowley  v. 
Copley,  2  La.  Ann.  329;  Wallace  v. 
Shelton,  14  La.  Ann.  498;  McGehee 
V.  Mathis,  21  Ark.  40;  Daily  v. 
Swope,  47  Miss.  367;  Smith  v.  Aber- 
deen, 25  Miss.  458;  O'Reilly  v.  Holt, 
4  Woods  (U.  S.)  645. 

"  Swain  v.  Pulmer,  135  Ind.  8,  34 
N.  E.  639;  Johnson  v.  Duer,  115  Mo. 
366,  21  S.  W.  800;  City  of  St.  Louis 
v.  Deters,  36  Mo.  456;  Heman  v. 
Allen,  156  Mo.  534,  57  S.  W.  559;  Gil- 
lette V.  Denver,  21  Fed.  822;  Keese  v. 
City  of  Denver,  10  Colo.  112,  15 
Pac.  825;  Spalding  v.  City  of  Den- 
ver, 33  Colo.  172,  80  Pac.  126;  Min- 
neapolis &c.  R.  Co.  V.  Llndquist,  119 
Iowa  144,  93  N.  W.  103;  Prior  v. 
Buehler  &c.  Constr.  Co.,  170  Mo.  439, 
71  S.  W.  205;  Cleveland  v.  Tripp,  13 
R.  I.  50,  59;  Walston  v.  Kevin,  128 
U.  S.  578,  579,  32  L.  ed.  544,  9  Sup. 
Ct.  192;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  106,  24  L.  ed.  616.  But 
see  Preston  v.  Rudd,  84  Ky.  150; 
Lee  V.  Ruggles,  62  III.  427;  People 
V.  Jefferson  County  Ct.,  55  N.  Y. 
604;  Auditor  General  v.  O'Neill,  143 
Mich.  343,  106  N.  W.  895;   Thomas 


V.  Gain,  35  Mich.  155,  24  Am.  Rep. 
534;  Auditor  General  v.  Bishop,  — 
Mich.  — ,  125  N.  W.  715.  It  has 
also  been  upheld  as  to  streets. 
Hines  v.  Leavenworth,  3  Kan. 
180;  Collier  Est.  v.  Western  Pav. 
&c.  Co.,  180  Mo.  362,  79  S.  W. 
947;  McMillen  v.  City  of  Butte,  30 
Mont.  220,  76  Pac.  203.  See  also, 
Spaulding  v.  Mott,  167  Ind.  58,  67, 
76  N.  E.  620,  622  (citing  text); 
Voris  V.  Pittsburgh  Plate  Glass  Co., 
163  Ind.  599,  70  N.  E.  249,  252  (cit- 
ing text).  In  Holt  v.  Figg,  123  Ky. 
167,  94  S.  W.  34,  29  Ky.  L.  613, 
where  a  tract  of  land  in  a  city  was 
bounded  on  all  four  sides  by  streets, 
except  that  the  street  on  the  west 
did  not  extend  to  the  street  on  the 
south  by  about  two  hundred  feet, 
and  an  alley  extending  about  half 
way  through  the  southwest  quarter 
square,  and  then  turning  to  the 
north  to  connect  with  another  alley 
running  east  and  west,  was  ordered 
improved,  it  was  held  that  the  terri- 
tory between  the  streets  was  prop- 
erly treated  as  a  square,  within  Ky. 
St.  1903,  §  2833,  providing  that  the 
improvement  of  an  alley  shall  be 
made  at  the  cost  of  the  owners  of 
lots  in  each  fourth  of  a  square  ac- 
cording to  the  number  of  feet  owned 
by  the  respective  owners,  etc.,  and 
that  an  assessment  on  the  lot  which 
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in  a  proper  case  upon  the  same  principle  that  upholds  frontage  assess- 
ments, although  some  of  the  authorities,  as  in  case  of  a  frontage  assess- 
ment, base  the  rule  upon  the  ground  that  the  power  of  the  legislature 
is  almost  unlimited.  In  other  cases  it  has  been  held  that  an  assessment 
may  be  made  according  to  the  value  of  the  lots  as  they  are  rated  for 
taxation,^*  and  in  some  cases  the  statute  simply  proTides  that  the 
assessment  shall  be  made  in  accordance  with  the  special  benefits  with- 
out laying  down  any  fixed  rule  for  determining  such  benefits."" 

§  689.  (561)  Assessment  on  each  lot  of  entire  cost  of  improvement 
in  front  of  it. — It  has  been  held  that  a  system  which  imposes  upon  a 
lot  the  expense  of  improving  a  street  immediately  in  front  of  it  is 
valid,  and  in  support  of  this  position  it  is  asserted  that  the  question 
is  one  of  power  and  not  of  benefit."^  This  ruling  produces  consequences 
of  great  injustice.''"   It  would  impose  upon  the  owner  of  a  lot  in  a 


included  the  street  on  the  west  side 
of  the  square,  which  did  not  extend 
to  the  street  on  the  south  of  the 
square,  was  properly  made  by  ex- 
cluding that  part  of  the  lot  which 
would  be  covered  by  the  street  on 
the  west  side  of  the  square  when  ex- 
tended to  the  street  on  the  south 
side. 

"  Downer  v.  Boston,  7  Cush. 
(Mass.)  277;  Snow  v.  Fitchburg, 
136  Mass.  183;  Creighton  v.  Scott, 
14  Ohio  St.  438;  People  v.  Whyler, 
41  Cal.  351;  Lockwood  v.  St.  Louis, 
24  Mo.  20;  Gilmore  v.  Hentig,  33 
Kan.  156,  5  Pac.  781;  Fallbrook  Ir- 
rigation Dist.  V.  Bradley,  164  U.  S. 
112,  41  L.  ed.  369,  17  Sup.  Ct.  56. 

'"As  to  the  manner  of  determin- 
ing the  benefits  in  such  cases,  see 
Hayes  v.  Douglass  County,  92  Wis. 
429,  65  N.  W.  482,  53  Am.  St.  926,  31 
L.  R.  A.  213;  Hennessy  v.  Douglas 
County,  99  Wis.  129,  74  N.  W.  983; 
O'Reilley  v.  Kingston,  114  N.  Y.  441, 
21  N.  E.  1004;  In  re  Amsterdam, 
126  N.  Y.  158,  27  N.  E.  272;  City  of 
Springfield  v.  Sale,  127  111.  359,  360, 
20  N.  B.  86;  Friedenwald  v.  City  of 
Baltimore,  74  Md.  116,  21  Atl.  555; 
Rogers  v.  St.  Paul,  22  Minn.  494, 
507;  post,  §  692  (562). 

^Warren  v.  Henly,  31  Iowa  31, 
38;  Morrison  v.  Hershire,  32  Iowa 
271;   Weeks  v.  Milwaukee,  10  Wis. 


242,  258.  See  also,  King  v.  City  of 
Portland,  184  U.  S.  61,  46  L.  ed.  431, 
22  Sup.  Ct.  290  (affirming  38  Ore. 
402,  63  Pac.  2,  55  L.  R.  A.  812); 
Bruning  v.  Chadwick,  109  La.  Ann. 
1067,  34  So.  90;  Oakey  v.  Mayor,  1 
La.  1;  Lansing  v.  City  of  Lincoln, 
32  Neb.  457,  49  N.  W.  650;  McGoni- 
gle  V.  City  of  Allegheny,  44  Pa.  St. 
118;  Green  v.  Ward,  82  Va.  324. 

""■See  Motz  v.  Detroit,  18  Mich. 
495;  Illinois  Cent.  R.  Co.  v.  Bloom- 
ington,  76  111.  447;  Davis  v.  City  of 
Litchfield,  145  111.  313,  33  N.  E.  888, 
21  L.  R.  A.  563;  Farrell  v.  West  Chi- 
cago Park  Com'rs,  182  111.  250,  55 
N.  E.  325;  City  of  Duluth  v.  David- 
son (In  re  Davidson),  97  Minn.  378, 
107  N.  W.  151;  Morrison  v.  St.  Paul, 
5  Minn.  108;  State  v.  Jersey  City,  37 
N.  J.  L.  128;  Hutchinson  v.  Storrie, 
92  Tex.  685,  51  S.  W.  846,  45  L.  R.  A. 
289,  71  Am.  St.  884.  See  also,  as 
holding  such  method  of  assessment 
invalid  or  at  least  disapproving  it, 
Jones  V.  Holzapfel,  11  Okla.  405, 
68  Pac.  511;  City  of  New  Whatcom 
V.  Bellingham  &c.  Co.,  9  Wash.  639, 
38  Pac.  163;  and  compare  Reclama- 
tion Dist.  v.-  Burges,  122  Cal.  442, 
55  Pac.  156.  It  has  been  frequently 
held,  however,  that  the  abutting 
owner  may  be  compelled  to  pay  the 
entire  cost  of  a  sidewalk  in  front  of 
his  premises.    Greensburg  Borough 


§    690  EOADS   AND   STEEETS.  38 

ravine  the  expense  of  the  entire  fill  in  its  front,  although  that  expense 
might  be  greater  than  the  expense  of  improving  all  the  other  part  of 
the  street;  so,  if  the  ground  in  front  was  high,  it  might  cost  as  much 
as  all  the  other  work  to  reduce  it  to  a  proper  level,  and  yet  the  owner 
would  be  compelled  to  bear  it  all.  This,  too,  might  occur  in  a  ease 
where  it  is  evident  that  all  other  lots  on  the  line  of  the  street  would 
share  the  benefit  accruing  from  a  reduction  of  a  street  to  a  uniform 
grade.  'Not  is  the  doctrine  on  which  the  ruling  is  rested  a  sound  one, 
where  it  is  held,  as  on  principle  it,^hould  be,  that  the  question  is  one 
of  benefit  and  not  solely  one  of  power.  It  must,  however,  be  conceded 
that  once  it  is  granted  that  the  question  is  one  for  legislative  decision 
solely,  the  conclusion  reached  in  the  case  we  are  considering  must 
follow,  and  the  court  is,  therefore,  not  inconsistent  in  its  conclusion. 
The  system  which  leads  to  the  least  mischievous  and  unjust  conse- 
quences is  that  which  takes  into  account  the  entire  line  of  the  way  im- 
proved and  apportions  the  expense  according  to  the  frontage,  for  it 
takes  into  consideration  the  benefit  to  each  property  owner  that  accrues 
from  the  improvement  of  the  entire  line  of  the  way,  and  does  not  im- 
pose upon  one  lot  owner  an  unjust  portion  of  the  burden.^*  It  is  true 
that  no  system  can  be  devised  that  will  be  entirely  just  and  equal  in  its 
operation,  and  the  system  we  mention  will  not  be  so  invariably,  but  it  is 
far  more  just  and  equitable  than  to  arbitrarily  charge  each  lot  with 
the  entire  cost  of  the  improvement  of  the  street  in  front  of  it. 

§  690.  Back-lying  property. — ^Under  an  Indiana  statute,  although 
it  is  provided  that  the  assessment  shall  be  made  against  the  owners 
of  lots  fronting  on  the  street  according  to  the  front  foot  rule,  but  if 
the  land  primarily  liable  should  prove  insuflScient  to  pay  the  cost, 
back-lying  property  to  a  distance  of  one  hundred  and  fifty  feet  shall 

V.  Young,  53  Pa.  St.  280;  Bonsall  v.  sap  v.  Balfour,  154  Cal.  303,  97  Pac. 
Lebanon,  19  Ohio  418;  Paxson  v.  668.  As  hereinafter  shown,  con- 
Sweet,  13  N.  J.  L.  196;  Sands  v.  struction  of  sidewalks  is  often  re- 
Richmond,  31  Gratt.  (Va.)  571,  31  ferred  to  the  police  power,  and,  if 
Am.  Rep.  742;  Palmer  v.  Way,  6  so,  there  is  much  reason  for  distin- 
Colo.  106;  Lowell  v.  Hadley,  8  Met.  guishing  such  cases  and  requiring 
(Mass.)  180;  Washington  v.  Nash-  their  construction  without  neces- 
ville,  1  Swan  (Tenn.)  177.  But  see  sary  reference  to  special  benefit. 
People  V.  Hennessey,  234  111.  14,  84  =»  City  of  Raleigh  v.  Peace,  110  N. 
N.  E.  692.  And  it  is  held  that  own-  Car.  32,  14  S.  B.  521,  524,  17  L.  R. 
ers  on  one  side  may  be  assessed  for  A.  330,  334  (quoting  text) ;  Whiting 
the  construction  of  a  sidewalk  on  v.  Townsend,  57  Cal.  515.  See  also, 
the  opposite  side,  along  with  owners  People  v.  Hennesey,  234  111.  14,  84 
on  the  same  side  as  the  walk.    Mill-  N.  E.  692. 
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be  liable  and  that  a  lien  shall  attach  to  all,  it  is  held  that  the  back-ly- 
ing lot  owners,  although  not  named  in  the  engineer's  report  and  assess- 
ment, are  liable  to  have  their  property  sold  therefor,  and  that  the 
assessment  of  the  abutting  lots  operates,  ex  proprio  vigore,  as  an  assess- 
ment and  lien  against  all  the  real  estate  lying  back  of  each  of  said 
lots  and  within  one  hundred  and  fifty  feet.^*  Other  decisions  in 
Indiana  are  to  the  same  effect.^*^  It  has  also  been  held  that  attorneys' 
fees  are  recoverable  under  the  statute  on  foreclosure  of  the  lien  against 
back-lying  property,  although  instituted  after  the  foreclosure  of  the 
lien  against  the  abutting  property  and  its  failure  to  sell  for  enough  to 
pay  the  cost.^"*  And  this  case  has  been  aflBrmed  by  the  supreme  court 
of  the  United  States  as  against  constitutional  objections  that  the 
statute  did  not  provide  for  notice  or  due  process  of  law.^"  Other  stat- 
utes, in  the  same  and  other  jurisdictions,  providing  for  the  assessment 
of  land  to  a  certain  depth,  or  within  a  certain  distance,  have  also  been 
upheld.^' 

§  691.  Squares  and  blocks  or  parts  thereof. — Assessment  according 
to  area  is  briefly  considered  in  a  preceding  section  wherein  the  de- 
cision in  a  Kentucky  case  in  regard  to  assessment  by  squares  or  parts 
of  squares  is  set  forth  at  some  length  showing  the  manner  in  which 
such  assessment  should  be  made.^*  The  Kentucky  statute  has  been  held 
constitutional  and  valid. ^^   A  square  has  been  held  to  be  a  subdivision 

^Voris  V.  Pittsburgli  Plate  Glass  620;  Rawson  v.  City  of  Des  Moines, 

Co.,  163  Ind.  599,  70  N.  B.  249.    The  133   Iowa  574,  110  N.  W.   918;    Mc- 

court  also  held  the  statute  constitu-  Grew   v.   Kansas   City,   64   Kan.   61, 

tional,  and  that  the  signing  of  waiv-  67  Pac.  438;   Wolfort  v.  City  of  St. 

ers  by  abutting  owners  did  not  re-  Louis,  115  Mo.   139,  21  S.   W.   912; 

lease  backlying  property.  Com'rs  of  Putnam  County  v.  Young, 

«a  Divens  V.  Burlington  Sav.  Bank,  36  Ohio  St.  288;    State  v.  Hoffman, 

40  Ind.  App.  678,  82  N.  E.  1020;  35  Ohio  St.  435.  And  in  some  states 
Cleveland  &c.  R.  Co.  v.  Porter,  38  the  council  may  fix  the  depth  in 
Ind.  App.  226,  74  N.  E.  260,  76  N.  B.  some  instances.  See  Louisville  R. 
179  (with  opinion  of  one  of  the  Co.  v.  Southwestern  Alcatraz  As- 
judges  criticizing  the  doctrine,  but  phalt  &c.  Co.  (Ky.),  24  Ky.  L.  2380, 
holding  the  appellate  court  bound  74  S.  W.  237;  Preston  v.  Roberts,  2 
by    the    decisions    of    the    supreme  Bush  (Ky.)  570. 

court).  ='Ante,   §   688    (560),  note  18,  re- 

=">  Cleveland  &c.  R.  Co.  v.  Porter,  ferring  to  Holt  v.  Pigg,  123  Ky.  167, 

38  Ind.  App.  226,  74  N.  E.  260,  76  N.  94  S.  W.  34,  29  Ky.  L.  613. 

E.  179  (Wiley,  J.,  dissenting).  =»City  of  Lexington  v.  McQuillan's 

=«  Cleveland  &C.  R.  Co.  v.  Porter,  Heirs,   9   Dana    (Ky.)    513,   35   Am. 

210  U.  S.  177,  28  Sup.  Ct.  647,  —  L.  Dec.   159;    Louisville   &c.   R.   Co.   v. 

ed.  — .  Barber  Asphalt  Pav.  Co.,  197  U.  S. 

=^See  City  of  Frankfort  v.  State,  430,  49  L.  ed.  819,  25  Sup.  Ct.  466 

128  Ind.  438,  27  N.  E.  1115;    Spaul-  (aff'g  25  Ky.  L.  1024,  76  S.  W.  1097). 

ding  v.  Mott,  167  Ind.  58,  76  N.  B. 
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bounded  on  all  sides  by  streets,'"  but  it  is  said  that  one  of  the  eon- 
trolling  purposes  of  the  statute  is  that  the  property  benefited  should 
bear  the  expense,  and  that  the  ordinary  meaning  of  "square"  may  not 
always  govern.*^  Under  such  a  statute  providing  for  improvements  at 
the  cost  of  owners  of  property  in  fourths  of  squares  it  is  held  that  it  is 
not  necessary  that  all  the  lots  to  be  assessed  should  abut  or  front  upon 
the  improvement  f^  but  it  is  also  held  that  land  is  not  properly  within 
the  assessment  district  unless  the  fourth  of  a  square  in  which  it  lies 
is  contiguous  to  the  improvement.'*  The  statute  has  been  held  inappli- 
cable to  land  not  subdivided  into  squares.'*  And  gross  inequality 
owing  to  the  fact  that  there  are  squares  or  blocks  on  one  side  and  not  on 
the  other  has  been  held  sufiBcient  to  vitiate  an  assessment.'"  Somewhat 
similar  statutes  in  other  jurisdictions  provide  for  the  assessment  of 
blocks  opposite  the  improvement  in  certain  cases,"  or  for  the  assess- 
ment of  land  on  either  side  back  to  the  center  of  the  block  on  each 
side,  or  half  way  back  to  the  next  street,  or  the  like.  Such  a 
method  of  fixing  the  district  has  been  held  proper.'^  A  block,  under 


=»City  of  Louisville  v.  American 
Standard  Asphalt  Co.,  125  Ky.  497, 
102  S.  "W.  806,  31  Ky.  L.  133;  Pfaf- 
finger  v.  Kremer,  115  Ky.  498,  74 
S.  W.  238,  24  Ky.  L.  2368. 

"'  See  Dumesnil  v.  Shanks,  97  Ky. 
354,  30  S.  W.  654,  31  S.  W.  864,  17 
Ky.  L.  170.  For  rules  under  peculiar 
shape  or  situation  of  property,  see 
also,  R.  B.  Park  &c.  Co.  v.  Cane 
(Ky.),  24  Ky.  L.  2294,  73  S.  W. 
1121;  Specht  v.  Barber  Asphalt 
Pav.  Co.  (Ky.),  26  Ky.  L.  193,  80 
S.  W.  1106;  Steinacker  v.  Cast 
(Ky.),  28  Ky.  L.  573,  89  S.  W.  481. 

""Pfaffinger  v.  Kremer,  115  Ky. 
498,  24  Ky.  L.  2368,  74  S.  "W.  238. 

^  Washle  v.  Nehan,  97  Ky.  351,  41 
S.  W.  1040. 

« Button  V.  Kremer,  114  Ky.  463, 
24  Ky.  L.  1193,  71  S.  W.  332;  Cald- 
well V.  Rupert,  10  Bush  (Ky.)  179. 

»=  City  of  Louisville  v.  Selvage,  106 
Ky.  730,  51  S.  W.  447,  52  S.  W.  809. 
It  is  said  that  the  assessment  should 
he  equalized  by  fixing  the  depth  so 
as  to  include  territory  of  equal 
depth  on  each  side.  City  of  Louis- 
ville V.  American  Standard  Asphalt 
Co.,  125  Ky.  497,  102  S.  "W.  806.  But 
inequality  alone  resulting  from  dif- 
ferent sizes  of  squares  has  been  held 


not  to  invalidate  the  assessment. 
Cooper  V.  Nevin,  90  Ky.  85,  13  S.  W. 
841;  Nevin  v.  Roach,  86  Ky.  492,  5 
S.  W.  546.  As  to  alleys,  see  Schmely 
V.  Giles,  12  Bush  (Ky.)  491;  Wag- 
ner V.  Cast  (Ky.),  24  Ky.  L.  1401,  71 
S.  W.  533.  And  for  other  decisions  un- 
der the  Kentucky  statute,  see  Louis- 
ville Ry.  V.  Southwestern  &c.  Co.  ■ 
(Ky.),  24  Ky.  L.  2380,  74  S.  W.  237; 
Zender  v.  Barber  Asphalt  Pav.  Co. 
(Ky.),  24  Ky.  L.  2279,  74  S.  W.  201; 
Marshall  v.  Barber  Asphalt  Pav.  Co. 
(Ky.),  23  Ky.  L.  1971,  66  S.  W.  734; 
McHenry  v.  Selvage,  99  Ky.  232, 
35  S.  W.  645,  18  Ky.  L.  473. 

=°  See  Diggins  v.  Brown,  76  Cal. 
318,  l8  Pac.  373;  Breevort  v.  Detroit, 
24  Mich.  322;  In  re  Board  of  Street 
Opening,  74  Hun  (N.  Y.)  561,  26 
N.  y.  S.  855;  In  re  Board  of  Street 
Opening,  64  Hun  (N.  Y.)  59,  18  N. 
Y.  S.  727. 

"Blair  v.  City  of  Atchison,  40 
Kan.  353,  19  Pac.  815;  Olsson  v.  City 
of  Topeka,  42  Kan.  709,  21  Pac.  219; 
State  V.  City  of  St.  Louis,  183  Mo. 
230,  81  S.  ■W.-1104;  Meier  v.  City  of 
St.  Louis,  180  Mo.  391,  79  S.  W. 
955;  Felt  v.  City  of  Ballard,  38 
Wash.  300,  80  Pac.  532;  City  of 
Spokane  v.   Security  Sav.   Soc,  46 
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such  a  statute,  has  been  held  to  be  a  portion  of  platted  ground  in  a 
city  surrounded  or  enclosed  by  streets,"'  and  land  within  the  district  is 
to  be  assessed  even  though  it  does  not  abut  or  front  upon  the  im- 
provement.'"  Under  the  Missouri  statute  providing  for  assessing  plat- 
ted lots  fronting  on  the  street  and  for  assessing  unplatted  land  to  the 
midway  line  between  the  street  unproved  and  the  next  parallel  street, 
it  is  held  that  the  fact  that  the  owner  has  used  a  number  of  platted 
lots  as  an  entire  tract  does  not  justify  an  assessment  on  any  of  them 
except  such  as  front  upon  the  street  improved,  but  all  of  a  platted  lot 
fronting  on  the  improvement  may  be  assessed  even  though  it  extends 
beyond  the  midway  line  between  the  street  improved  and  the  next 
street.*"  Unplatted  land,  under  such  statute,  can  only  be  assessed  back 
to  the  midway  line  above  referred  to,*^  and  the  assessment  district 
cannot  reach  to  the  next  street.*^  If  the  next  street  is  not  altogether 
parallel  but  is  of  a  somewhat  varying  distance,  at  different  places  from 
the  street  improved,  it  has  been  held  that  the  assessment  district  is 
necessarily  of  different  widths  at  such  places.*^  Under  a  somewhat 
similar  statute,  it  has  been  held  that  a  triangular  corner  lot  touching 
the  improvement  only  at  the  point  was  subject  to  assessment  as  it  was 
between  the  street  improved  and  the  center  of  an  abutting  block.** 
Under  a  statute  providing  for  assessments  back  to  an  adjacent  or  ad- 
joining street,  land  separated  by  another  street  from  that  improved 
cannot  be  assessed,  but  it  is  held  that  it  may  be  assessed  if  there  is 
only  an  alley  between  it  and  the  improvement.*^ 

§  693.  (562)  Assessment  where  the  statute  prescribes  no  specific 
mle. — ^Where  the  statute  expressly,  or  by  implication,  requires  assess- 

Wash.    150,    89   Pac.   466.    See   also  &c.  Co.,  180  Mo.  362,  79  S.  W.  947, 

Fruin  v.  Meredith,  —  Mo.  App.  — ,  but  It  Is  also  held  In  the  same  case 

122  S.  W.  1107.  that  a  private  way   is   not  such   a 

^  McGrew  v.  Kansas  City,  64  Kan.  street  and  the  district  may  extend 

61,  67  Pac.  438.  beyond  it. 

=»City   of   Ottawa   v.   Barney,   10        "Fruin    &c.    Constr.    Co.    v.    St. 

Kan.  270;  Olsson  v.  City  of  Topeka,  Louis  Shovel  Co.,  211  Mo.  524,  111 

42  Kan.  709,  21  Pac.  219.  S.  W.  86. 

"  State  V.  City  of  St.  Louis,  183  « Felt  v.  City  of  Ballard,  38  Wash. 

Mo.   230,   81   S.   W.   1104.    Compare  300,  80  Pac.  532. 

Fruin  v.  Meredith,  —  Mo.  App.  — ,  "  In  re  Petition  of  Van  Buren,  79 

122  S.  W.  1107.  N.  Y.  384.   See  also,  Praigg  v.  West- 

"  Meier  v.  City  of  St.  Louis,  180  em  Pav.  &c.  Co.,  143   Ind.  358,  42 

Mo.  391,  79  S.  W.  955;  State  v.  City  N.  E.   750;    Close  v.  Twibell   (Ind. 

of  St.  Louis,  183  Mo.  230,  81  S.  W.  App.),  92  N.  E.  377.    The  substance 

1104.  of  the  decision  in  this  latter  case  Is 

"Collier  Estate  v.  Western  Pav.  stated  in  note  100,  supra. 
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ments  to  be  made  according  to  the  benefits  which  accrue  to  the  land, 
and  does  not  provide  that  they  shall  be  made  upon  abutting  land  or 
upon  lots  fronting  on  the  line  of  the  improvement,  or  the  like,  it  has 
been  held  that  the  local  ofiSeers  must  ascertain  the  benefits  in  some 
appropriate  mode,  and  the  assessment  must  be  made  upon  that  basis 
and  not  ypon  an  arbitrary  one  determined  simply  by  ascertaining  the 
frontage  of  the  lots.*"  In  such  a  case  it  would  seem  necessary  to  have 
the  benefits  ascertained,  at  some  stage  at  least,  by  some  tribunal  pos- 
sessing authority  of  a  judicial  nature,  for  the  local  authorities  would 
have  no  right  in  an  ex  parte  proceeding  to  adopt  an  arbitrary  rule  of 
assessment.*^  It  has  even  been  held  that  the  legislature  itself  must 
fix  the  rule  of  assessment  and  that  the  report  of  the  commissioners  or 
appraisers  must  affirmatively  show  that  they  adopted  the  right  rule.*' 
But  this  doctrine  seems  to  us  to  be  contrary  to  that  of  the  better 
reasoned  cases.** 

§  693.    Assessment  according  to  benefits  under  general  statutes. — 

Some  of  the  statutes  merely  provide  for  the  •assessment  of  property 
benefited  by  the  improvement  without  laying  down  any  particular  rule 
for  determining  it.    Such  statutes  have  often  been  held  to  be  valid.^" 

«Clapp   V.    City   of   Hartford,    35  ford,  60  Conn.  432,  22  Atl.  782.   And 

Conn.  66;   Reynolds  v.  Paterson,  48  the  fact  that  it  is  made  according 

N.  J.  L.  435,  5  Atl.  896.  to  the  front  foot  rule  does  not  nec- 

"  McLaughlin  v.  Miller,  124  N.  Y.  essarily  render  it  not  according  to 
510,  26  N.  E.  1104;  Ulman  v.  Mayor  benefits  or  in  violation  of  a  statute 
of  Baltimore,  72  Md.  587,  20  Atl.  141,  requiring  it  to  be  made  according  to 
11  L.  R.  A.  224n.  But  see  Mayor  of  benefit.  O'Reilly  v.  City  of  Kings- 
Baltimore  v.  Ulman,  79  Md.  469,  30  ton,  114  N.  Y.  439,  21  N.  E.  1004; 
Atl.  43.  Hughes  v.  City  of  Portland,  53  Ore. 

"Hayes    v.    Douglas    County,    92  370,  100  Pac.  942;   Alexander  v.  Ta- 

Wis.  429,  65  N.  W.  482,  53  Am.  St.  coma,  35  Wash.  366,  77  Pac.  686. 
926,   31  L.  R.  A.   213;    New  Bruns-        ="Cribbs  v.  Benedict,  64  Ark.  555, 

wick  &c.  Co.  V.  Com'rs,  38  N.  J.  L.  44  S.  W.  707;  City  of  Denver  v.  Ken- 

190,    20    Am.    Rep.    380;    Barnes   v.  nedy,  33  Colo.  80,  80  Pac.  122,  467; 

Dyer,  56  Vt.  469;    City  of  El  Paso  Hungerford  v.  City  of  Hartford,  39 

V.  Mundy,  85  Tex.  316,  20  S.  W.  140.  Conn.  279;   Farrell  v.  West  Chicago 

"  O'Reilley  v.  Kingston,  114  N.  Y.  Park  Com'rs,  182  111.  250,  55  1^.  B. 
439,  441,  21  N.  E.  1004;  City  of  325;  Chicago  &c.  Ry.  Co.  v.  Chicago 
Springfield  v.  Sale,  127  111.  359,  360,  139  111.  573,  28  N.  E.  1108;  Shirk  v. 
20  N.  E.  86;  Hennessy  v.  Douglas  Hupp,  167  Ind.  509,  78  N.  E.  242,  79 
County,  99  Wis.  129,  74  N.  W.  983;  N.  E.  490;  Culbertson  v.  Knight,  152 
City  of  Pueblo  v.  Robinson,  12  Colo.  Ind.  121,  52  N.  E.  700;  Atkins  v.  Bos- 
593,  21  Pac.  899;  Hughes  v.  City  of  ton,  188  Mass.  77,  74  N.  E.  292;  War- 
Portland,  53  Ore.  370,  100  Pac.  942.  ren  v.  City  of  Grand  Haven,  30  Mich. 
See  also,  Kingman,  Petitioner,  153  24;  Hart  v.  City  of  Omaha,  74  Neb. 
Mass.  566,  27  N.  E.  778,  12  L.  R.  A.  836,  105  N.  W.  546;  DeWitt  v.  City  of 
417;   Ferguson  v.  Borough  of  Stam-  Elizabeth,  56  N.  J.  L.  119,  27  Atl. 


43 


ASSESSMENTS   FOE   IMPEOVEMBNTS   AND   EEPAIES. 


693 


But  it  is  held  in  a  recent  ease  that  a  statute  containing  no  provision 
for  the  assessment  and  manner  of  making  it  is  inoperative."^  Property 
abutting  on  the  street  is  usually  so  benefited  as  to  be  assessed  under 
such  a  statute/^  but  other  property  may  also  be  benefited."'  In  such 
cases  much  is  left  to  the  discretion  of  the  local  authorities  and  the 
courts  ■will  not  lightly  interfere."*  But  the  courts  may  interfere  or 
declare  the  assessment  invalid  where  there  is  fraud  or  clear  mistake 
and  arbitrary  action  or  the  assessment  is  made  upon  a  wrong  principle 
and  not  according  to  benefits.""  It  has  been  held  that  future  benefits 
may  be  considered;"*  but  property  which  is  not  benefited  by  the  im- 


801;  People  v.  City  of  Buffalo,  147  N. 
Y.  675,  42  N.  E.  344;  St.  Benedict's 
Abbey  v.  Marion  County,  50  Ore. 
411,  93  Pac.  231;  Johnson  v.  City  of 
Tacoma,  41  Wash.  51,  82  Pac.  1092. 
See  also,  Martin  v.  District  of  Co- 
lumbia, 205  U.  S.  135,  51  L.  ed.  743, 
27  Sup.  Ct.  440. 

"Road  Imp.  Dist.  v.  Glover,  89 
Ark.  513,  117  S.  W.  544. 

'"But  see  Holdom  v.  City  of  Chi- 
cago, 169  111.  109,  48  N.  E.  164;  Mc- 
Farlane  v.  City  of  Chicago,  185  111. 
242,  57  N.  E.  12.  As  to  what  Is  abut- 
ting property  see  Miller  v.  City  of 
Chariton,  —  Iowa  — ,  124  N.  W.  766, 
also  holding  it  subject  to  its  pro- 
portionate share  of  cost,  although 
the  city  assumed  the  expense  of  pav- 
ing street  Intersections,  which  it 
might  have  avoided,  and  thereby  re- 
duced the  total  assessable  cost. 

='  Shurtleff  v.  City  of  Chicago,  190 
111.  473,  60  N.  E.  870;  Rich  v.  City 
of  Chicago,  152  111.  18,  38  N.  E.  255; 
Helm  v.  Witz,  35  Ind.  App.  131,  73 
N.  B.  846;  Johnson  v.  City  of  Ta- 
coma, 41  Wash.  51,  82  Pac.  1092.  See 
also.  State  v.  District  Ct.  of  Ramsey 
County,  95  Minn.  70,  103  N.  W.  744; 
Powers  V.  City  of  Grand  Rapids,  98 
Mich.  393,  57  N.  W.  250;  Allison 
Land  Co.  v.  Tenafly,  68  N.  J.  L.  205, 
52  Atl.  231;  Cossitt  Land  Co.  v. 
Neuscheler  (N.  J.),  60  Atl.  1128; 
City  of  Cincinnati  v.  James,  55  Ohio 
St.  180,  44  N.  E.  925;  Meissner  v. 
Toledo,  31  Ohio  St.  387;  In  re  City 
of  Seattle,  —  Wash.  — ,  106  Pac.  755. 

"  Grand  Rapids  School  Furniture 
Co.  V.  Grand  Rapids,  92  Mich.  564, 
52  N.  W.  1028;   O'Reilly  v.  City  of 


Kingston,  114  N.  Y.  439,  21  N.  E. 
1004;  In  re  Amsterdam,  126  N.  Y. 
158,  27  N.  E.  272;  Hennesey  v.  Doug- 
las County,  99  Wis.  129,  74  N.  W. 
983;  In  re  Westlake  Ave.,  40  Wash. 
144,  82  Pac.  279.  See  also,  Kirtland 
V.  Parker,  76  N.  J.  L.  217,  68  Atl. 
913;  Holdern  v.  City  of  Chicago,  169 
111.  109,  48  N.  B.  164;  Culver  v.  City 
of  Chicago,  171  111.  399,  49  N.  E. 
573.  In  the  case  of  Seattle  v.  Puget 
Sound  Imp.  Co.,  47  Wash.  42,  91  Pac. 
548,  it  is  held  to  be  suflBcient  if  a 
right  result  is  reached,  no  matter 
just  what  method  is  pursued. 

'"'City  of  Little  Rock  v.  Katzen- 
stein,  52  Ark.  107,  12  S.  W.  198; 
State  V.  Judges,  51  Minn.  539,  53  N. 
W.  800,  55  N.  W.  122;  State  v.  Brill, 
58  Minn.  152,  59  N.  W.  989;  State  v. 
Ramsey  County  Dist.  Ct.,  29  Minn. 
62,  11  N.  W.  133;  Beck  v.  Holland, 
29  Mont.  234,  74  Pac.  410;  Hanscom 
V.  Omaha,  11  Neb.  37,  7  N.  W.  739; 
Harriman  v.  Yonkers,  82  App.  Div. 
(N.  Y.)  408,  81  N.  Y.  S.  823;  Bl  Paso 
V.  Mundy,  85  Tex.  316,  20  S.  W.  140. 
See  also,  Friedrich  v.  City  of  Mil- 
waukee, 114  Wis.  304,  90  N.  W.  174; 
Doughten  v.  City  of  Camden,  72  N. 
J.  L.  451,  63  Atl.  170,  111  Am.  St. 
680.  ' 

"  Minneapolis  &c.  R.  Co.  v.  Lind- 
quist,  119  Iowa  144,  93  N.  W.  103. 
And  it  is  held  that  property  adjacent 
to  a  sidewalk  improved  is  benefited 
if  increased  in  value  for  any  pur- 
pose. City  of  Chicago  v.  Marsh,  238 
111.  254,  87  N.  E.  319;  Lingle  v.  West 
Chicago  Park  Com'rs,  222  111.  384, 
78  N.  E.  794. 
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provement  in  question  cannot  be  assessed  for  possible  benefits  that 
may  accrue  in  the  future  from  additional  improvements  which  may 
or  may  not  be  made  as  the  municipality  may  thereafter  determine.'^ 

§  694.  (563)  Several  streets  in  one  improvement — ^Eule  of  assess- 
ment.— The  legislature  may,  it  is  generally  held,  by  a  direct  enact- 
ment, in  jurisdictions  where  no  constitutional  provision  forbids  the 
enactment  of  special  laws,  declare  what  shall  be  a  taxing  district  for 
the  purpose  of  assessing  the  expense  of  a  local  improvement ;  it  is  held, 
also,  that  it  may  delegate  this  authority  to  local  officers,  and  it  may 
authorize  more  than  one  improvement  to  be  included  in  one  general 
assessment."'  It  is  also  held  that  the  legislative  decision,  whether  by 
the  legislature  itself,  or  the  municipality  to  which  it  has  delegated  the 
authority,  as  to  what  territory  shall  compose  the  district  and  what 
improvements  shall  be  included  in  one  general  assessment,  is  conclu- 
sive upon  the  judiciary."'  Where  the  statute  forbids,  either  expressly 
or  by  implication,  the  local  officers  from  including  more  than  one  im- 
provement in  a  single  order  of  assessment,  they  have  no  authority  to 
provide  for  more  than  one  improvement.'"    It  would  seem  to  be  in 

"Title  Guarantee  &c.  Co.  v.  City  71;  Latham  v.  Village  of  Wilmette, 

of   Chicago,   162   111.   505,  44   N.   E.  168  111.  153,  48  N.  B.  311;   Byram  v. 

832;    Edwards   v.    City   of   Chicago,  Foley,  17   Ind.   App.   629,   47   N.   E. 

140  111.  440,  30  N.  E.  350;    State  v.  351;    Klein  v.  Tuhey,  13  Ind.  App. 

Bayonne,   53   N.   J.   L.   299,   21  Atl.  74,  40  N.  B.  144;   Bauman  v.  Ross, 

453;   Seaman  v.  City  of  Camden,  66  167  U.  S.  548,  42  L.  ed.  270,  17  Sup. 

N.  J.  L.  516,  49  Atl.  977;   Park  Ave.  Ct.  966;   Rolph  v.  City  of  Fargo,  7 

Sewers  (Appeal  of  Parker),  169  Pa.  N.  Dak.  640,  76  N.  W.  242,  42  L.  R. 

St.   433,   32  Atl.   574;    City  of   Aus-  A.    646,    and    numerous    authorities 

tin  V.  Nalle,  —  Tex.  Civ.  App.  — ,  115  there    cited.     See    also,    Board    of 

S.  "W.  126.   See  also,  Hutt  v.  Chicago,  Com'rs    of    Switzerland    County    v. 

132  111.  352,  23  N.  E.  1010;   City  of  Reeves,  148  Ind.  467,  472,  46  N.  B. 

Lawrenceville  v.  Hennessey,  244  111.  995;    Lowe  v.   Board,   156   Ind.   163, 

464,  91  N.  E.  670;  but  compare  Har-  59  N.  B.  466,  468. 

ris  v.  Chicago,  162  111.  288,  44  N.  E.  ™  Mayor  of  Baltimore  v.  Hughes, 

437.  1  Gil.  &  J.  480;   Shaw  v.  Dennis,  10 

"'Creighton  v.   Scott,  14  Ohio  St.  111.   405,   416;    City   of  St.   Louis  v. 

438;  Sinton  v.  Ashbury,  41  Cal.  525;  Deters,    36    Mo.    456;     Litchfield    v. 

Brevoort  v.   Detroit,   24  Mich.  322;  Vernon,  41  N.  Y.  123;  People  v.  Law- 

Scovill  V.  Cleveland,  1  Ohio  St.  126;  rence,  41  N.  Y.  137,  140;    Philadel- 

King  V.  Portland,  2  Ore.  146;  Parker  phia  v.  Field,   58  Pa.   St.   320.    See 

V.  Challis,  9  Kan.  155;   Williams  v.  also,  Boyce  v.  Tuhey,  163  Ind.  202, 

Cammack,  27  Miss.  209,  210,  61  Am.  211,  70  N.  E.  531  (citing  text). 

Dec.  508;  Alcorn  v.  Hamer,  38  Miss.  »"  Arnold  v.  Cambridge,  106  Mass. 

652;   Lisle  v.  Railroad  Co.,  54  Iowa  352;  Rex  v.  Tower  Hamlets,  9  B.  & 

499,  6  N.  W.  696;   Pearson  v.  Zable,  C.  517;  Hersee  v.  Buffalo,  1  Sheldon 

78  Ky.  170;  Oakland  v.  Rier,  52  Cal.  (43  N.  Y.  Super.  Ct.)  445;  Hutchin- 

270;  Matter  of  Powers,  29  Mich.  504;  son  v.  City  of  Omaha,  52  Neb.  345, 

Lent  V.  Tllson,  72  Cal.  404,  14  Pac.  72  N.  W.  218. 
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harmony  with  the  general  rule  that  prevails  in  cases  where  the  au- 
thority exercised  is  purely  statutory  that  two  distinct  and  radically 
different  improvements  cannot  be  included  in  one  general  order  of 
assessment,  unless  by  express  words  or  clear  implication  it  is  author- 
ized by  statute.*^  Improvements  are  not,  however,  necessarily  distinct 
and  different  because  different  roads  or  different  streets  are  included, 
for  it  may  well  be  that  the  system  is  a  single  and  uniform  one,  al- 
though it  embraces  more  than  one  street.  If,  in  fact,  the  improve- 
ment is  a  unity,  an  assessment  may  be  valid,  although  it  embraces  in 
its  line  more  than  one  street  or  road.'^  It  may  often  happen  that  in 
order  to  secure  a  complete  and  effective  system  it  is  necessary  to  con- 
struct a  main  line  with  branches,  or  to  improve  two  or  more  streets  at 
once  so  as  to  secure  a  uniformity  of  grade,  and  in  these,  or  similar 
instances,  there  is  no  reason  why  the  system  may  not  be  considered  as 
a  single  improvement,  except,  of  course,  where  the  statute  supplies  a 
reaso;i  for  a  different  rule.  A  valid  statutory  reason  is  always  con- 
clusive if  it  is  not  always  satisfactory.  But  it  is  held  that  a  street  im- 
provement "district"  in  a  city  is  a  single  portion  of  a  city  set  off  as 
specially  benefited  by  the  improvement,  and  the  inclusion  of  two  dis- 
tinct sections  of  a  city,  separated  at  their  nearest  points  by  nearly  one- 
half  mile,  in  an  assessment  district  for  district  street  improvements, 

=>  Mayall  v.  St.  Paul,  30  Minn.  294,  6  L.  R.  A.  155;  Payne  v.  Village  of 
15  N.  W.  170.  See  also,  Hutchinson  South  Springfield,  161  111.  285,  44  N. 
V.  City  of  Omaha,  52  Neb.  345,  72  N.  B.  105;  Wilbur  v.  Springfield,  123 
W.  218;  Thayet  v.  City  of  Grand  111.  395,  399,  14  N.  E.  871.  See  also, 
Rapids,  82  Mich.  298,  46  N.  W.  228;  Alvey  v.  City  of  Asheville,  146  N. 
Nevin  v.  Allen  (Ky.),  15  Ky.  L.  836,  Car.  395,  59  S.  E.  999;  Cummings 
26  S.  W.  180.  But  it  has  been  held  v.  West  Chicago  Park  Com'rs,  181 
that  one  ordinance  or  resolution  111.  136,  54  N.  E.  941;  Lewis  v.  City 
may  declare  that  it  is  deemed  neces-  of  Seattle,  28  Wash.  639,  69  Pac. 
sary  to  improve  several  different  393.  So,  a  drain  or  sewer  may  some- 
streets.  Mayor  v.  Weed,  96  Ga.  670,  times  be  constructed  as  part  of  a 
23  S.  E.  900;  Lewis  v.  Albertson,  23  single  street  improvement  and  a  sin- 
Ind.  App.  147,  53  N.  E.  1071.  It  is  gle  assessment  made.  Kirkland  v. 
not  necessary  that  the  whole  length  Board,  142  Ind.  123,  41  N.  E.  374; 
of  a  street  shall  be  improved;  it  is  Murphy  v.  Peoria,  119  111.  509,  9  N. 
within  the  discretion  of  the  munici-  E.  895;  Hastings  v.  Columbus,  42 
pality  to  improve  the  whole  or  part.  Ohio  St.  585.  But  see  Clay  v.  Grand 
Gibson  v.  O'Brien  (Ky.),  6  S.  W.  Rapids,  60  Mich.  451,  27  N.  W.  596. 
28,  9  Ky.  L.  639.  As  to  the  manner  of  making  the  as- 

"^Grimmell    v.    Des    Moines,    57  sessment  where  several  streets  are 

Iowa  144,  10  N.  W.  330;  Kendig  v.  included,  see  Mayor  &c.  Savannah  v. 

Knight,   60  Iowa  29,  14  N.  W.  78;  Weed,  96  Ga.  670,  23  S.  E.  900;  City 

Stoddard   v.   Johnson,   75    Ind.   20;  of  Covington  v.  Matson    (Ky.),  34 

Matter  of  Ingraham,  64  N.  Y.  310;  S.  E.  897,  17  Ky.  L.  1323.   And  com- 

Cuming  v.  Grand  Rapids,  46  Mich,  pare  Haley  v.  City  of  Alton,  152  111. 

150,  9  N.  W.  141;  Adams  Co.  v.  City  113,  38  N.  E.  750. 
of  Qulncy,  130  111.  566,  22  N.  E.  624, 
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is  not  authorized  by  a  statute  which  provides  for  the  inclusion  of  "one' 
or  more  streets  in  the  same  proceeding,"  as  such  provision  applies  to 
improvements  constituting  an  entirety."^* 

§  695.  Other  assessment  districts  and  descriptions. — Various  other 
methods  of  fixing  or  describing  the  assessment  district  have  been 
adopted  in  some  of  the  states,  although  those  already  considered  are 
the  most  common.  In  some  jurisdictions  land  "in  the  neighborhood" 
or  "in  the  vicinity"  may  be  assessed.'^  Whether  the  particular  land  in 
question  is  in  the  neighborhood  or  vicinity  of  the  improvement  is  said 
to  be  a  question  of  fact.**  Under  such  a  statute,  in  the  absence  of 
anything  more  definite,  or  to  the  contrary,  the  land  need  not  front 
upon  or  touch  the  street.*^  So,  statutes  are  sometimes  found  for  the 
assessment  of  land  along  the  improvement,*"  or  in  front  of  it,*''  or 
through  which  it  passes,**  or  within  a  certain  distance  of  it.*"  Some 
of  the  statutes  provide  for  the  assessment  of  "lots,"  and  there  is  often 
difficulty  to  determine  just  what  is  meant  by  that  term.''*  The  general 


"^a  Southwick  V.  City  of  Santa  Bar- 
bara, —  Cal.  — ,  109  Pac.  610. 

°=  Board  of  Imp.  Dist.  of  Texar- 
kana  v.  Offenhauser,  84  Ark.  257, 
105  S.  W.  265;  In  re  Howard  Ave. 
North,  44  Wash.  62,  86  Pac.  1117,  120 
Am.  St.  973,  and  cases  cited  in  next 
two  notes. 

"Mock  v.  City  of  Muncie,  9  Ind. 
App.  536,  37  N.  E.  281;  Extension  of 
Hancock  St.,  18  Pa.  St.  26. 

""Goodrich  v.  City  of  Detroit,  123 
Mich.  559,  82  N.  W.  255.  But  see 
Morewood  Ave.  (Chamber's  Appeal), 
159  Pa.  St.  20,  28  Atl.  123. 

"See  Kansas  City  v.  Gibson,  66 
Kan.  501,  72  Pac.  222;  Dexter  V. 
Boston,  176  Mass.  247,  57  N.  B.  379, 
79  Am.  St.  306;  City  of  Scranton  v. 
Levers,  200  Pa.  56,  49  Atl.  980. 
"On  the  line"  of  the  improvement  is 
held  to  be  practically  synonymous 
with  abutting.  In  re  Grafins  Run, 
218  Pa.  633,  67  Atl.  982;  Fifty- 
fourth  St.  (Pittsburgh's  Appeal), 
165  Pa.  St.  8,  30  Atl.  503.  See  also. 
Smith  V.  Worcester,  182  Mass.  232, 
65  N.  E.  40,  59  L.  R.  A.  728.  So  as 
to  lots  "upon  the  street,"  it  is  held 
they  must  touch  or  be  bounded  by 
its  lines.  Wilbur  v.  City  of  Spring- 
field, 123  111.  395,  14  N.  E.  871. 

"  See  City  of  Napa  v.  Basterby,  61 


Cal.  509;  City  of  New  Orleans  v.  El- 
liott, 10  La.  Ann.  59;  In  re  Board 
of  Street  Opening  &c.,  64  Hun  (N. 
Y.)  59,  18  N.  Y.  S.  727. 

"*  In  re  Opening  of  Park  Avenue 
(Huidekoper's  Appeal),  83  Pa.  St. 
167. 

"'See  Niklaus  v.  Conkling,  118 
Ind.  289,  20  N.  B.  797;  Power  v.  City 
of  Detroit,  139  Mich.  30,  102  N.  W. 
288;  Asphalt  Granitoid  Constr.  Co. 
v.  Hanesslel,  201  Mo.  400,  100  S.  W. 
14.  If  thert  is  nothing  more  spe- 
cific the  land  need  not  touch  the  im- 
provement. Ray  V.  City  of  Jeffer- 
sonville,  90  Ind.  567.  But  there  is 
often  a  more  specific  provision  or 
limitation.  McGrew  v.  Kansas  City, 
64  Kan.  61,  67  Pac.  438. 

™  See  Warren  v.  Hopkins,  110  Cal. 
506,  42  Pac.  286;  City  of  Terre 
Haute  V.  Mack,  139  Ind.  99,  38  N.  B. 
468;  Town  of  Greendale  v.  Suit,  163 
Ind.  282,  71  N.  B.  658;  Figg  v.  Louis- 
ville &c.  R.  Co.,  116  Ky.  135,  75  S. 
W.  269,  25  Ky.  L.  350;  State  v. 
Robert  P.  Lewis  Co.,  82  Minn.  390, 
402,  85  N.  W.  207,  86  N.  W.  611,  53 
L.  R.  A.  421;  State  v.  Robert  P. 
Lewis  Co.,  72  Minn.  87,  75  N.  W. 
108,  42  L.  R.  A.  639;  Blwood  v.  City 
of  Rochester,  43  Hun  (N.  Y.)  102. 
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rule  in  such  eases  seems  to  be  that  the  platted  lines  control  unless  the 
use  is  inconsistent  therewith  and  such  as  to  change  the  rule.'^  Some- 
times long  narrow  strips  are  found  abutting  or  bordering  upon  the 
proposed  improvement.  Whether  they  are  assessable,  and  whether 
property  back  of  them  can  be  assessed  depends  upon  the  statute,  and 
usually  upon  the  question  of  benefit,  and  often  upon  the  time  and  pur- 
pose or  circumstances  under  which  they  are  conveyed  or  so  laid  out 
or  left.  In  Georgia  it  seems  to  be  held  that  such  a  strip  cannot  well  be 
benefited  and  is  not  assessable.'^  But  it  is  generally  held  that  such  a 
strip  may  be  assessed,'^  at  least  if  it  is  specially  benefited  in  fact.'* 
Sometimes  an  attempt  is  made  to  escape  an  assessment  upon  an  entire 
lot  or  tract  by  conveying  a  narrow  strip  of  a  foot  or  so  in  depth  along 
the  entire  frontage,  or  the  like.  But  it  is  pretty  well  settled  that  if 
such  a  conveyance  is  fraudulently  made  for  such  purpose,  especially 
after  the  improvement  work  has  begun,  it  will  not  prevent  an  assess- 
ment upon  the  entire  tract  when  assessable  under  the  law.'* 


'^  Warren  v.  Hopkins,  110  Cal.  506, 
42  Pac.  986;  Frick  v.  Morford,  87 
Cal.  576,  25  Pac.  764;  Langlois  v. 
Cameron,  201  111.  301,  66  N.  E.  332; 
Ottumwa  Brick  &c.  Co.  v.  Alnley, 
109  Iowa  386,  80  N.  W.  510  (two  or 
more  as  platted  so  used  as  one  as 
to  make  it  assessable  as  one);  Wol- 
fort  V.  City  of  St.  Louis,  115  Mo. 
139,  21  S.  W.  912  (to  same  effect  as 
last  preceding  case).  In  Smith  v. 
Des  Moines,  106  Iowa  590,  76  N.  W. 
836,  platted  lines  were  held  to  pre- 
vail over  use.  So  in  State  v.  City 
of  St.  Louis,  183  Mo.  230,  81  S.  W. 
1104.  See  also,  Hutchinson  v.  Pitts- 
burgh, 72  Pa.  St.  320;  Scott  County 
V.  Hinds,  50  Minn.  204,  52  N.  W. 
523;  Collier  Estate  v.  Western  Pav. 
&c.  Co.,  180  Mo.  362,  79  S.  W.  947; 
Ross  v.  Gates,  117  Mo.  App.  237,  93 
S.  W.  856;  Sharp  v.  Johnson,  4  Hill 
(N.  Y.)  92,  40  Am.  Dec.  259.  Com- 
pare Watts  V.  Village  of  River  For- 
rest, 227  111.  31,  81  N.  E.  12,  with 
Younglove  v.  Hackman,  43  Ohio  St. 
69,  1  N.  E.  230.  In  Chicago  v.  Well, 
236  111.  129,  86  N.  E.  197,  127  Am. 
St.  282,  23  L.  R.  A.  (N.  S.)  405,  it  is 
held  that  the  legislature  cannot  au- 
thorize a  municipal  corporation  to 
subdivide  a  private  tract  for  the 
purpose  of  levying  a  tax  for  water 
mains  with  house  connections. 


"  See  City  of  Atlanta  v.  Hamlein, 
96  Ga.  381,  23  S.  E.  408,  101  Ga. 
697,  29  S.  E.  14;  City  of  Atlanta, 
V.  Gabbett,  93  Ga.  266,  20  S.  E.  306. 
See  also  if  there  is  no  benefit.  Town- 
of  Woodruff  Place  v.  Raschlg,  147 
Ind.  517,  46  N.  E.  990. 

'^  Whiting  V.  Quackenbush,  54  Cal. 
306;  City  of  Denver  v.  Londoner,  33 
Colo.  104,  80  Pac.  117;  Amery  v. 
City  of  Keokuk,  72  Iowa  701,  30  N. 
W.  780;  Moale  v.  Mayor  of  Balti- 
more, 61  Md.  224;  Creamer  v.  Mc- 
Cune,  70  Mo.  App.  91;  City  of  Har- 
rlsburg  v.  McCormick,  129  Pa.  St. 
213,  18  Atl.  126;  Tripp  v.  City  of 
Yonkton,  10  S.  Dak.  516,  74  N.  W. 
447. 

"Terry  v.  City  of  Hartford,  39 
Conn.  286. 

'"Dougherty  v.  Miller,  36  Cal.  83; 
Eagle  Mfg.  Co.  v.  City  of  Davenport, 
101  Iowa  493,  70  N.  W.  707,  38  L.  R. 
A.  480;  Stifel  v.  Brown,  24  Mo.  App. 
102;  Fass  v.  Seehawer,  60  Wis.  525, 
19  N.  W.  533.  See  also.  Town  ot 
Woodruff  Place  v.  Raschlg,  147  Ind. 
517,  46  N.  E.  990;  Amery  v.  City  of 
Keokuk,  72  Iowa  701,  30  N.  W.  780; 
State  V.  Tp.  of  North  Bergen,  37  N. 
J.  L.  402;  Douglass  v.  City  of  Cin- 
cinnati, 29  Ohio  St.  165.  And  com- 
pare Bacon  v.  Mayor  &c.  of  Savan- 
nah, 91  Ga.  500,  17  S.  E.  749. 
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§  696.  Assessment  for  legal  duty. — There  is  a  class  of  assessments 
not  based  upon  the  theory  of  special  benefit,  but  rather  upon  the  theory 
of  a  duty  to  the  public  which  the  property  owner  has  not  performed 
and  for  the  performance  of  which  by  the  public  he  may  be  charged 
and,  perhaps,  an  assessment  therefor  sustained,  even  though  it  is  not 
according  to  special  benefits  received  from  the  improvement.'*  Assess- 
ments for  the  construction  and  repair  of  sidewalks  are  often  placed  in 
this  class.''  So,  as  we  shall  hereafter  see,  assessments  or  charges  for 
cleaning,  sprinkling,  or  sweeping,  or  for  removing  snow  and  ice,  have 
sometimes  been  provided  for  on  this  theory.  Some  statutes  for  the 
removal  of  garbage  and  the  like  at  the  expense  of  the  property  owner 
are  also  upheld  on  the  same  theory,  or  much  the  same,  as  a  proper 
exercise  of  the  police  power,'*  although  others,  perhaps,  are  based  upon 
the  assent  of  the  property  owner.  Charges  provided  for  in  statutes 
of  the  character  of  those  referred  to  in  this  section  do  not,  however, 
always  take  the  form  of  assessments,  and,  indeed,  even  when  called 
assessments  they  do  not  fall  within  the  ordinary  definition  of  special 
assessments  for  local  improvements. 

.  §  697.  Assessments  for  cleaning,  sprinkling  and  sweeping — ^Re- 
moval of  snow  and  ice. — Sprinkling  and  sweeping,  or  otherwise  clean- 
ing streets,  generally  benefits  the  public  at  large,  as  well  as  those  liv- 
ing in  property  abutting  on  the  street,  and  the  cost  or  expense  of  the 
same  may  be,  and,  perhaps,  usually  is  paid  out  of  the  general  treasury 

"Chicago  &c.  R.  Co.  v.  Nebraska,  1026;    Wilmington   v.  Yopp,   71  N. 

170  U.  S.  57,  42  L.  ed.  948,  18  Sup.  Car.  76;   Smith  v.  Kingston,  120  Pa. 

Ct.   513;    Northern  Pac.  Ry.   Co.   v.  St.  357,  14  Atl.  170;  Whyte  v.  Nash- 

Duluth,  208  U.   S.  583,  28  Sup.  Ct.  ville,   2   Swan    (Tenn.)    561;    Lentz 

341;    Keese   v.   City   of   Denver,   10  v.  City  of  Dallas,  96  Tex.  258,  72  S. 

Colo.    112,    15    Pac.    825;    State    v.  W.   59;    Lisbon  Ave.    Land   Co.   v. 

Newark,  37  N.  J.  L.  415;  Village  of  Town  of  Lake,  134  Wis.  470,  113  N. 

St.  Marys  v.  Lake  Erie  &c.  R.  Co.,  W.  1099.   See  also,  Barrows  v.  Help- 

60  Ohio  St.  136,  53  N.  E.  795;  Rude  ler,  34  La.  Ann.  362. 
v.  Town  of  St.  Marie,  121  Wis.  634,        "See  California  Reduction  Co.  v. 

99  N.  W.  460;  Lisbon  Ave.  Land  Co.  Sanitary  &c.  Works,  199  U.  S.  306, 

V.  Town  of  Lake,  134  Wis.  470,  113  50  L.  ed.  204,  26  Sup.  Ct.  100;  Walker 

N.  W.  1099.    See  also.  Town  of  New  v.  Jameson,  140  Ind.  591,  37  N.  B. 

Iberia  v.  Fontelieu,  108  La.  Ann.  460,  402,  39  N.  E.  869,  49  Am.  St.  222,  28 

32  So.  369;  Charleston  v.  Wener,  38  L.  R.  A.  679  (based  on  assent,  how- 

S.  Car.  488,  17  S.  B.  33,  37  Am.  St.  ever,  and  charge  not  a  true  assess- 

776.  ment);    State  v.  Orr,  68  Conn.  101, 

"White  V.   City  of  Bloomington,  35  Atl.  770,  34  L.  R.  A.  279;  City  of 

94  111.  604;  Town  of  Macon  v.  Patty,  Grand  Rapids  v.  De  Vries,  128  Mich. 

57  Miss.  378,  34  Am.  R.  451;  Skinker  570,  82  N.  W.  269. 
V.   Heman,  148   Mo.  349,  49  S.  W. 
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or  fund  raised  by  general  taxation.'"  If  it  can  be  considered  as  an 
exercise  of  the  police  power  it  may  be  required  to  be  done  or  paid  for 
by  those  living  on  the  street.  But  where,  under  the  statute  or  constitu- 
tion an  assessment  therefor  can  only  be  made  when  based  on  special 
benefits,  a  difficult  question  is  presented,  and  there  is  considerable 
conflict  among  the  authorities.  Those  owning  property  on  the  street 
and  residing  in  it  would  clearly  receive  a  special  benefit  in  one  sense 
at  least,  although  there  may  be  some  question  as  to  whether  it  is  dif- 
ferent in  kind  from  that  received  by  the  general  public;  but  non- 
residents owning  property  on  the  street  would  receive  no  personal 
benefit,  and  it  is  not  always  clear  that  their  property  would  be  specially 
benefited.  So,  such  an  improvement,  if  it  can  be  so  designated,  is  not 
at  all  permanent  and  usually  has  no  appreciable  effect  upon  the  market 
value  of  the  property.  For  these,  or  somewhat  similar  reasons,  some 
of  the  courts  have  held  such  assessments  invalid.*"  But,  on  the  other 
hand,  there  certainly  does  appear  to  be  a  special  benefit  to  property 
owners  upon  the  street,  and  it  is  not  improbable  that  such  property 
may  thereby  be  rendered  more  valuable  or  saleable,  and  there  can  be 
little  doubt  that  its  rental  value  may  be  thus  increased.  So  there  are 
at  least  an  equal  number  of  decisions  to  the  eifect  that  an  assessment 
for  sprinkling  and  sweeping  may  be  valid,*^  and  such,  we  are  in- 
clined to  think,  is  the  doctrine  sustained  by  the  better  reason  and  the 
weight  of  authority.  In  Illinois  sprinkling  or  sweeping  a  street  is 
held  not  to  be  a  "local  improvement"  within  the  meaning  of  the  con- 
stitution or  statutes  authorizing  special  assessments  for  local  improve- 

"  Maydwell  v.  City  of  Louisville,  382,  30  N.  E.  414,  15  L.  R.  A.  624,  30 

116  Ky.  885,  76  S.  W.  1091,  105  Am.  Am.  St.  247;    Palmer  v.  Noltlng,  13 

St.  245,  63  L.  R.  A.  655.  Ind.  App.  581,  41  N.  E.  1045;    Sears 

«>  City  of  Chicago  v.  Blair,  149  111.  v.  Board,  173  Mass.  71,  53  N.  E.  138, 

310,  36  N.  E.  829,  24  L.  R.  A.  412n;  43  L.  R.  A.   834;    Stark  v.   Boston, 

Owensboro  v.  Sweeney,  129  Ky.  607,  180  Mass.   293,   62   N.  E.   375;    Cor- 

111  S.  W.  364,  33  Ky.  L.  823,  930,  coran   v.   Board   &c.   of   Cambridge, 

130  Am.  St.  477,  18  L.  R.  A.  (N.  S.)  199  Mass.  5,  85  N.  E.  155,  18  L.  R. 

181;    Kansas  City  v.   O'Connor,   82  A.    (N.  S.)    187;    State  v.  Reis,   38 

Mo.   App.    655;    Pettit   v.   Duke,   10  Minn.  371,  38  N.  W.  97;    Hawes  v. 

Utah  311,  37  Pac.   568;    New  York  Fliegler,  87  Minn.  319,  92  N.  W.  223; 

Life  Co.  V.  Prest,  71  Fed.  815.   Com-  Keigher  v.  City  of  St.  Paul,  69  Minn, 

pare   also   Stevens  v.   Port   Huron,  78,  72  N.  W.  54.   See  also,  Beaumont 

149  Mich.  536,  113  N.  W.  291;   City  v.    Wilkesbarre,    142  Pa.    St.    198; 

of  Kalamazoo  v.  Crawford,  154  Mich.  "Washington    v.   Nashville,   1    Swan 

58,  117  N.  W.  572.  (Tenn.)  177;   Lumsden  v.  Cross,  10 

"Reinken  v.  Fuehrlng,   180   Ind.  Wis.  282. 

4 — II  Elliott  R.  and  S. 
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mentsf ==  but  in  Minnesota  the  contrary  has  been  expressly  held.*^  As 
elsewhere  shown,  there  is  much  conflict  among  the  authorities  as  to 
whether  a  property  owner  can  be  compelled  to  remove  snow  and  ice 
from  the  sidewalk  in  front  of  his  premises  and  assessed  or  penalized 


»^  City  of  Chicago  v.  Blair,  149  111. 
310,  86  N.  E.  829,  24  L.  R.  A.  412n. 
As  to  what  is  considered  a  local  im- 
provement in  Illinois,  see  Ewart  v. 
Village  of  Western  Springs,  180  111. 
318,  54  N.  E.  478,  480;  Bush  v. 
Peoria,  215  111.  515,  74  N.  E.  797; 
Crane  v.  West  Chicago  Park  Com'rs, 
153  111.  348,  38  N.  B.  943,  26  L.  R. 
A.  311;  Illinois  Cent.  R.  Co.  v.  City 
of  Decatur,  154  111.  173,  38  N.  B. 
626.  And  see  generally  as  to  what 
are  local  improvements,  Russell  v. 
Adkins,  24  Mo.  App.  605;  Perkin- 
son  V.  Schnaake,  108  Mo.  App.  255, 
83  S.  W.  301;  Rogers  v.  St.  Paul,  22 
Minn.  494;  City  of  Butte  v.  School 
Dist,  29  Mont.  336,  339,  74  Pac.  869; 
Lipes  V.  Hand,  104  Ind.  503,  1  N.  E. 
871,  4  N.  B.  180. 

''State  V.  Reis,  38  Minn.  371,  38 
N.  W.  97.  This  is  one  of  the  lead- 
ing cases  upholding  assessments  for 
sprinkling  and  sweeping  and  we 
quote  from  it  as  follows:  "We  are 
unable  to  see  any  difference  in  prin- 
ciple between  the  work  of  street 
sprinkling,  the  results  of  which,  un- 
less repeated,  last  but  a  day,  and 
the  construction  of  a  block  pave- 
ment or  a  wooden  sidewalk,  which 
wears  out  or  decays,  and  has  to  be 
rebuilt  every  few  years.  When  a 
pavement  or  sidewalk  has  worn  out, 
the  future  value  of  the  property  is 
not  enhanced  by  it,  any  more  than 
it  is  by  street  sprinkling  when  that 
ceases.  Neither  do  we  see  that  it 
makes  any  difference  whether  the 
substance  applied  to  the  surface  of 
the  street  is  wood,  which  has  to  be 
renewed  every  few  years,  or  water, 
which  has  to  be  applied  daily.  Each 
benefits  the  adjacent  property  as 
long  as  it  lasts,  and  no  longer.  It  is 
not  the  agency  used,  or  its  compara- 
tive durability,  but  the  result  ac- 
complished, which  must  determine 
whether  a  work  is  an  improvement 
in  the  sense  in  which  that  word  is 
here  used.    *    *    *    In  the  absence  of 


constitutional  restriction,  the  only 
limitations  upon  the  power  of  the 
legislature  to  authorize  the  levy  of  a 
special  assessment  are — First,  it 
must  be  levied  for  a  public  purpose, 
for  the  power  of  taxation  can  be  ex- 
ercised for  none  other;  and  second, 
the  property  on  which  it  is  assessed 
must  be  peculiarly  and  specially 
benefited  by  the  work  for  which  it 
is  levied;  third,  that  it  must  be  ap- 
portioned according  to  some  reason- 
able rule  upon  the  basis  of  benefits, 
ascertained  or  implied,  resulting  to 
the  property  assessed.  Inasmuch  as 
these  benefits  may  not  be,  and  usu- 
ally are  not,  distributed  in  propor- 
tion to  the  cash  value  of  the  prop- 
erty assessed,  therefore,  in  accord- 
ance with  the  underlying  idea  of  all 
such  assessments,  it  was  usually 
either  apportioned  upon  the  basis  of 
benefits  as  ascertained  by  commis- 
sioners, or  other  such  body,  or  ac- 
cording to  some  definite  standard 
fixed  upon  by  the  legislature  itself; 
as,  for  example,  according  to  street 
frontage  in  the  case  of  street  im- 
provements, the  benefits  of  which 
might  be  fairly  presumed  to  diffuse 
themselves  along  the  line  of  the 
street  in  a  degree  bearing  some  pro- 
portion to  frontage.  The  authori- 
ties are  united  that,  in  the  absence 
of  a  constitutional  provision  requir- 
ing some  other  method  of  apportion- 
ment, either  of  these  might  be 
adopted.  That  street  sprinkling  is  a 
public  purpose  is  unquestionable. 
That  property  fronting  on  the  sprin- 
kled streets  receives  an  exceptional 
local  benefit  from  it,  is,  we  think, 
sufllciently  apparent  from  what  has 
been  already  said.  Therefore  there 
can  be  no  doubt  that,  in  the  absence 
of  anything  in  the  constitution  to 
the  contrary,  the  legislature  would 
have  the  right  to  authorize  an  as- 
sessment for  street  sprinkling,  to  be 
apportioned  according  to  frontage 
on  the  street." 
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for  failure  to  do  bo.  It  would  probably  be  difficult  if  not  impossible 
to  uphold  an  ordinance,  or  even  a  statute,  providing  for  a  special  assess- 
ment of  the  property  owner  for  such  purpose,  if  it  could  only  be  up- 
held as  one  for  a  local  improvement  which  must  be  based  on  special 
benefits,  and  certainly  most  of  the  existing  statutes  upon  the  subject, 
would  be  invalid  on  that  theory,  for  they  do  not  purport  to  limit  the 
charge  or  penalty  against  the  owner  to  special  benefits,  and  even  if 
there  could  be  any  such  benefit,  the  usual  statutory  penalty  is  not  at 
all  in  proportion  thereto.  Such  statutes,  however,  and  ordinances 
when  within  the  statutory  authority,**  are  usually  based  upon  the  po- 
lice power  to  enforce  or  provide  for  the  performance  of  a  legal  duty, 
as  explained  in  another  section,  and  may,  we  think,  be  upheld  upon 
that  theory,*"  although  there  are  a  few  decisions  that  seem  to  deny 
that  there  is  any  such  duty  that  rests  or  can  be  made  to  rest  upon  the 
abutting  property  owners.'" 

«  See  Borgman  v.  Antlgo,  120  Wis.  Crlllis,  28  R.  I.  165,  66  Atl.  301,  9 

296,  97  N.  "W.  936.  L.  R.  A.  (N.  S.)  635. 

^  State  V.  McMahon,  76  Conn.  97,  "Gridley  v.  City  of  Bloomington, 

55  Atl.  591;  In  re  Goddard,  16  Pick.  88  111.  554,  30  Am.  Rep.   566;    City 

(Mass.)     504,    28    Am.    Dec.    259n;  of  Chicago  v.  O'Brien,  111   111.   532, 

Flynn   v.   Canton   Co.,   40    Md.    312,  53  Am.  Rep.  640;   State  v.  Jackman; 

17  Am.  Rep.  603;   City  of  Helena  v.  69  N.  H.  318,  41  Atl.  347,  42  L.  R.  A. 

Kent,  32  Mont.  279,  80  Pac.  258;  Vil-  438;   McGuire  v.  District  of  Colum- 

lage  of  Carthage  v.   Frederick,  122  bia,  24  App.  (D.  C.)  22,  65  L.  R.  A. 

N.  Y.  268,  25  N.  B.  480,  10  L.  R.  A.  430. 
178n,  19  Am.  St.  490;   State  v.  Mc- 
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Section.  Section. 

738.  Legislature  may  provide  what    743.  Description  of  property  in  as- 

questions  may  be  tried.  sessment. 

739.  Notice  for  bids— Collateral  at-    744.  Identification  of  owners. 

tack.  745.  Amendment   of   assessment. 

740.  Estimate  or  report.  '='*«■  Confirmation  and  review. 

747.  Scope  and  effect  of  judgment. 

741.  Assessment  always   essential.       ^^g   ^pp^^,  ^^^  certiorari. 

742.  Form  and   contents   of  assess-    749.  nen  of  assessment. 

ment— Generally.  750.  Legislative  control  over  lien. 

§  698.  Scope  of  chapter. — Proceedings  for  the  improvement  of 
roads  and  streets,  up  to  and  including  the  letting  of  the  contract,  have 
already  been  considered  in  other  chapters;  and  in  the  last  preceding 
chapter  the  subject  of  assessments  for  such  improvements  was  treated, 
in  so  far  as  concerns  the  general  rules  in  regard  to  statutory  author- 
ity, property  assessable,  and  rules  or  manner  of  apportionment.  The 
necessity  of  following  the  statute  and  pursuing  the  prescribed  method 
was  also  shown.  It  remains,  however,  to  consider  in  this  chapter  some 
of  these  matters  more  in  detail  and  to  call  attention  to  certain  mat- 
ters of  procedure  in  levying  the  assessment,  including,  also,  a  further 
consideration  of  some  of  the  preliminary  steps,  and  to  determine  and 
explain  the  application  of  the  doctrine  of  estoppel  in  such  eases.  The 
method  of  collecting  and  enforcing  assessments  and  the  remedies 
and  defenses  of  property  owners  will  be  reserved  for  other  chapters. 

§  699.  (564)  Notice  and  hearing. — As  shown  in  the  last  preceding 
chapter,  a  majority  of  the  courts  go  very  far  in  upholding  the  power 
of  the  legislature  to  determine  what  property  is  benefited,  and  some  of 
them  have  upheld  arbitrary  action  in  this  regard  and  treated  the 
power  as  practically  unlimited.  When  it  is  granted  that  the  legislature 
or  the  local  authorities  may  arbitrarily  decide  that  the  improvement 
does  benefit  the  land  to  the  extent  of  the  expense  of  making  it,  then 
the  conclusion  that  notice  is  not  required  logically  follows.  This  has 
been  expressly  so  held.^  While  this  conclusion  results  from  the  proposi- 

^Amery    v.    City    of    Keokuk,    72  Denver,    21    Fed.    822;     English    v 

Iowa  701,   30   N.   "W.   780;    Allen  v.  Mayor,  2  Marvel   (Del.)    63,  37  Atl. 

City  of  Davenport,  107  Iowa  90,  77  158.    See  also,  Sehumate  v.  Heman 

N.  W.  532,  537;   Cleveland  v.  Tripp,  181  U.  S.  402,  45  L.  ed.  922,  21  Sup. 

13  R.  I.  50  (approved  in  Fallbrook  Ct.  645   (aff'g  Heman  v.  Allen,  156 

Irrigation  Co.  v.  Bradley,  164  U.  S.  Mo.  534,  57  S.  W.  559);   Adams  v. 

112,  41  L.  ed.  369,  17  Sup.  Ct.  56);  City  of  Roanoke,  102  Va.  53,  45  S. 

Clapp  V.  City,  35  Conn.  66;  Gillett  v.  E.    881;     Stone    v.    Little    Yellow 
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tion,  which  is  unquestionably  sustained  by  the  numerical  weight  of 
authority,  yet  it  is  a  conclusion  at  variance  with  principle,  since, 
whether  a  benefit  equal  to  the  burden  does  or  does  not  result  from  the 
improvement,  or  the  apportionment  or  amount  of  benefit  to  the  par- 
ticular lot  or  tract  in  question,  is  intrinsically  and  properly  a  matter 
for  judicial  investigation,  and  in  aU  such  cases  notice  is  essential.^  The 
very  result  to  which  the  doctriue  necessarily  leads,  that  notice  is  not 
required,  is  an  argument  of  no  little  weight  against  its  validity.  As 
the  question  now  stands  it  must  be  aflBrmed,  upon  the  decided  numer- 
ical weight  of  authority,  that  notice  is  not  required  on  the  question  of 
whether  the  benefits  equal  the  expense,  where,  for  instance,  the  statute 
expressly  authorizes  designated  property  to  be  assessed,  or  where  it 
authorizes  assessments  by  the  front  foot,  or  the  like,  and  nothing 
remains  except  to  compute  the  amount  according  to  the  statutory  rule  f 


Drainage  Dlst.,  118  Wis.  388,  95  N. 
W.  405.  The  text  is  cited  in  Voris 
v.  Pittsburgh  Plate  Glass  Co.,  163 
Ind.  599,  70  N.  B.  249,  252,  and  in 
Spaulding  v.  Mott,  167  Ind.  58,  67, 
76  N.  E.  620,  622. 

''Hare  Am.  Const.  Law,  312; 
Cooley  Const.  Lim.  (5th  ed.),  615n; 
Walston  V.  Nevin,  128  U.  S.  578,  32 
L.  ed.  544,  9  Sup.  Ct.  192;  Hagar  v. 
Reclamation  Dist.,  Ill  U.  S.  701,  28 
L.  ed.  569,  4  Sup.  Ct.  663;  Barber 
Asphalt  Pav.  Co.  v.  Bdgerton,  125 
Ind.  455,  25  N.  B.  436,  438  (citing 
text) ;  McEneney  v.  Town  of  Sulli- 
van, 125  Ind.  407,  25  N.  E.  540,  541 
(citing  text) ;  Adams  v.  Shelbyville, 
154  Ind.  467,  57  N.  E.  114,  77  Am.  St. 
484,  49  L.  R.  A.  797  (but  see  Voris  v. 
Pittsburgh  Plate  Glass  Co.,  163  Ind. 
599,  70  N.  B.  249);  McLaughlin  v. 
Miller,  124  N.  Y.  510,  26  N.  E.  1104; 
Brown  v.  City  of  Denver,  7  Colo. 
305,  3  Pac.  455;  Gatch  v.  City  of 
Des  Moines,  63  Iowa  718,  18  N.  "W. 
310.  Whether  the  supreme  court  of 
the  United  States  will  hold  that 
there  is  "due  process  of  law"  where 
there  is  no  notice,  is,  judging  from 
the  expressions  in  recent  opinions, 
very  questionable.  Under  the  four- 
teenth amendment  that  question 
may,  with  reason,  be  regarded  as  a 
federal  one.  Scott  v.  City  of  Toledo, 
36  Fed.  385,  1  L.  R.  A.  688;  David- 
son V.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  County  of  Santa  Clara  v. 


Railroad,  18  Fed.  385;  Spencer  v. 
Merchant,  125  U.  S.  345,  31  L.  ed. 
763,  8  Sup.  Ct.  921;  Stuart  v.  Pal- 
mer, 74  N.  Y.  183,  30  Am.  Rep.  289; 
Railroad  Tax  Cases,  13  Fed.  722; 
Stephenson  v.  Brunson,  83  Ala.  455, 
3  So.  768;  Fleming  v.  Hull,  73  Iowa 
598,  35  N.  W.  673;  Lufkin  v.  Gal- 
veston, 73  Tex.  340,  11  S.  W.  S40; 
Hutcheson  v.  Storrie,  92  Tex.  685, 
51  S.  W.  848,  71  Am.  St.  884,  45  L. 
R.  A.  289;  Ulman  v.  Mayor  of  Balti- 
more, 72  Md.  587,  20  Atl.  141,  21  Atl. 
709,  11  L.  R.  A.  224n.  See  Mayor  v. 
Ulman,  79  Md.  469,  30  Atl.  43;  Chi- 
cago &c.  R.  Co.  V.  City  of  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct. 
581;  Norwood  v.  Baker,  172  U.  S.  269, 
43  L.  ed.  443, 19  Sup.  Ct.  187;  O'Brien 
v.  Wheelock,  184  U.  S.  450,  46  L. 
ed.  636,  22  Sup.  Ct.  354.  It  would 
seem  that  the  cases  last  cited  have 
now  settled  the  doctrine  in  accord- 
ance with  what  we  have  stated  is 
the  true  principle,  at  least  so  far  as 
to  notice  being  required  as  to  some 
matters,  at  some  stage;  but  the 
same  court  has  held  that,  in  some 
instances  at  least,  notice  and  a  hear- 
ing as  to  benefits  are  not  necessary. 
French  v.  Barber  Asphalt  Pav.  Co, 
181  U.  S.  324,  45  L.  ed.  879,  21  Sup. 
Ct.  625,  and  other  cases  cited  in  next 
following  note. 

'French  v.  Barber  Asphalt  Pav. 
Co.,  181  U.  S.  324,  45  L.  ed.  879,  21 
Sup.  Ct.  625;  Parsons  v.  District  of 
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but  this  doctrine  does  not,  we  say  by  the  way,  go  further,  for,  at  some 
stage  before  final  judgment,  the  landowner  is  entitled  to  notice  upon 
this  or  other  questions  that  are  open  to  investigation.  It  is  undeniably 
true  that  a  fuadamental  principle  of  enlightened  jurisprudence  is  that 
no  citizen's  property  shall  be  taken  without  granting  him  a  right  to 
be  heard,  or,  as  it  is  commonly  said,  "giving  him  his  day  in  court."  It 
is  quite  difficult,  as  we  have  endeavored  to  show,  to  sustain  the  doctrine 
that  the  legislature  may,  without  a  hearing,  or  a  day  in  court,  con- 
clusively fix  the  amount  that  each  foot,  acre  or  tract  of  land  shall  be 
assessed,  but  when  we  go  further  the  difficulty  becomes  insurmount- 
able.* The  only  defensible  rule  is  that  which  requires  that  at  some 
stage  of  the  proceedings  before  the  judgment  or  decision  becomes  con- 
clusive the  landowner  should  have  notice  and  an  opportunity  to  be 
heard.^  We  do  not  say  that  he  is  entitled  to  be  heard  on  every  ques- 
tion, but  we  do  believe  that  before  the  final  determination,  he  is 
entitled  to  be  heard  upon  questions  which  vitally  touch  the  validity  of 
the  proceedings.  What  we  mean  is  that  upon  such  questions  he  can- 
not be  denied  the  right  to  a  hearing  which  the  organic  law  intends 
to  secure  to  every  citizen  before  his  property  rights  are  actually  and 
materially  affected."  But  while  we  regard  notice  as  indispensable,  we 

Columbia,  170  U.   S.  45,  42  L.  ed.  37  N.  B.  17;   Beebe  v.  Magoun,  122 

943,  18  Sup.  Ct.  521;   King  v.  Port-  Iowa  94,  97  N.  W.  986,  101  Am.  St. 

land,  184  U.  S.  61,  22  Sup.  Ct.  290,  259;   Sligh  v.  City  of  Grand  Rapids, 

46  L.  ed.  431;    People  v.  Chapman,  84  Mich.  497,  47  N.  W.  1093;  Poillon 

127  111.  387,  19  N.  E.  872;   Barfield  v.  Mayor  &c.  of  Rutherford,  65  N.  J. 

v.  Gleeson,  111  Ky.  491,  63  S.  W.  964,  L.  538,  47  Atl.  439;  City  of  Norfolk 

23    Ky.    L.    128;    Voigt    v.  City    of  v.  Young,  97  Va.  728,  34  S.  E.  886, 

Detroit,  123  Mich.  547,  82  N.  W.  253;  47  L.  R.  A.  574;    Anderson  v.  Mes- 

People  v.  Pitt,  169  N.  Y.  521,  62  N.  senger,  158  Fed.  250,  85  C.  C.  A.  468. 

E.  662,  58  L.  R.  A.  372n;   Cleveland  "But,    as    elsewhere    shown,    the 

V.  Tripp,   13  R.  I.  50;    Meggett  v.  authorities  are  conflicting  upon  the 

City  of  Eau  Claire,  81  Wis.  326,  51  question  as  to  whether  notice  must 

N.  W.  566.  be    expressly   provided    for    by    the 

*As  to  apportionment  or  amount  statute.    Ante,  §  222  (198). 

of  assessment  against  the  particu-  "Cooley    Const.    Lim.    (5th    ed.), 

lar  property,  at  least  where  not  de-  615,    *501;    Waples   Proceedings   in 

cided  by  the  legislature,  but  left  to  Rem,  64;    1  Hare  Am.  Const.  Law, 

judgment  or  determination  as  mat-  312,    317;     City    of    Logansport    v. 

ter  of  fact,  there  is  certainly  a  right  Shirk,  129   Ind.  352,  28  N.  E.  538; 

to  notice  or  hearing  at  some  stage.  Pierce  v.  County  Com'rs  of  Franklin 

See  Lower  King's  River  Reclama-  County,  6S  Me.  252;  Ulman  v.  Mayor 

tion  Dist.  V.  Phillips,  108  Cal.  306,  &c.  of  Baltimore,  72  Md.  587,  20  Atl. 

39  Pac.  630,  41  Pac.  335;   Boorman  141,  21  Atl.  709,  11  L.  R.  A.  224n; 

V.  City  of  Santa  Barbara,  65   Cal.  Sears  v.   Street  Com'rs,   173   Mass. 

313,  4  Pac.  31;    Clarke  v.  City  of  350,  53  N.  E.  876;  Parsons  v.  City  of 

Chicago,  185  111.  354,  57  N.  E.  15;  Grand  Rapids,  141  Mich  467,  104  N. 

Gucklen  v.  Bothrock,  137  Ind.  355,  W.  730;  Neal  v.  Vansickel,  72  Neb. 
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do  not  believe  that  it  need  always  be  given  during  the  initiatory  or 
original  proceedings;^  on  the  contrary,  our  judgment  is  that  if  it  is 
provided  for  at  some  stage  of  the  proceedings  and  in  such  a  mode  as 
to  give  tiie  party  an  opportunity  to  be  heard  before  a  final  conclusion 
is  reached,  it  vn\l  be  sufficient.  If  an  appeal  is  given,  clogged  by  no 
unreasonable  or  embarrassing  burdens,  we  suppose  that  the  fundamen- 
tal principle  of  which  we  have  spoken  is  not  deviated  from.*  Indeed, 
it  may  be  stated,  generally,  that  if  a  fuU  opportunity  to  be  heard  is 
given  before  the  assessment  can  be  finally  collected  or  enforced,  whether 
before  the  board,  or  council,  or  on  appeal,  or  even  in  a  suit  to  foreclose, 
it  is  sufficient  to  satisfy  the  constitutional  provision  requiring  "due 
process  of  law."* 


105,  100  N.  W.  200;  Beach  v.  Jer- 
sey City,  71  N.  J.  L.  87,  58  Atl.  81; 
Chicago  &c.  R.  Co.  v.  Keith,  67  Ohio 
St.  279,  65  N.  B.  1020,  60  L.  R.  A. 
525.  As  to  matters  of  procedure  not 
jurisdictional,  it  is  evident  that 
there  need  be  no  hearing,  for  they 
may  be  regulated  entirely  by  legisla- 
tion, but  as  to  matters  jurisdictional 
we  cannot  think  there  is  an  unre- 
stricted legislative  power,  notwith- 
standing the  many  cases  that  indi- 
cate a  different  opinion. 

'Pleasant  Civil  Tp.  v.  Cook,  160 
Ind.  533,  67  N.  B.  262;  Ross  v.  Board 
of  Supervisors  of  Wright  County, 
128  Iowa  427,  104  N.  "W.  506,  1  L. 
R.  A.  (N.  S.)  431;  "Weaver  v.  Temp- 
lin,  113  Ind.  298,  14  N.  B.  600;  Dyer 
V.  Woods,  166  Ind.  44,  76  N.  E.  624; 
Parsons  v.  City  of  Grand  Rapids, 
141  Mich.  467,  104  N.  W.  730;  Kelly 
V.  Minneapolis,  57  Minn.  294,  59  N. 
W.  304,  47  Am.  St.  605,  26  L.  R.  A. 
92n;  Caldwell  v.  Village  of  Carthage, 
49  Ohio  St.  334,  31  N.  B.  602;  Dur- 
kee  v.  City  of  Barre,  81  Vt.  530,  71 
Atl.  819;  Adams  v.  City  of  Roanoke, 
102  Va.  53,  45  S.  B.  881;  Voigt  v. 
Detroit,  184  TJ.  S.  115,  46  L.  ed.  459, 
22  Sup.  Ct.  337;  Goodrich  v.  Detroit, 
184  U.  S.  432,  46  L.  ed.  627,  22  Sup. 
Ct.  397;  Londoner  v.  Denver,  210  U. 
S.  373,  28  Sup.  Ct.  708. 

=  San  Mateo  County  v.  Southern 
Pacific  R.  Co.,  8  Sawyer  (U.  S.) 
238;  Stewart  v.  Palmer,  74  N.  Y. 
183,  30  Am.  Rep.  289;  Lehman  v. 
Robinson,  59  Ala.  219;  Philadelphia 
V.  Miller,  49  Pa.  St.  440;  Darling  v. 


Gunn,  50  111.  424;  Butler  v.  Super- 
visors, 26  Mich.  22;  Myrick  v.  La 
Crosse,  17  Wis.  442;  New  Albany  &c. 
R.  Co.  V.  Connelly,  7  Ind.  32;  Plour- 
noy  V.  City  of  JefEersonville,  17  Ind. 
169,  79  Am.  Dec.  468n;  Ray  v.  City 
of  JefEersonville,  90  Ind.  567;  Garvin 
V.  Daussman,  114  Ind.  429,  16  N.  E. 
826,  5  Am.  St.  637;  Law  v.  Johnston, 
118  Ind.  261,  20  N.  B.  745;  Rounden- 
bush  V.  Mitchell,  154  Ind.  616,  57 
N.  E.  510;  Smith  v.  Abington  Sav. 
Bank,  171  Mass.  178,  50  N.  E.  545; 
Mayor  of  Baltimore  v.  Scharf,  54 
Md.  499;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  ed.  616.  See  also, 
Paulsen  v.  City  of  Portland,  149  U. 
S.  30,  37  L.  ed.  637,  13  Sup.  Ct.  750; 
Hennessy  v.  Douglas  County,  99 
Wis.  129,  74  N.  W.  983;  Hagar  v. 
Reclamation  Dist.  Ill  U.  S.  701,  28 
L.  ed.  569,  4  Sup.  Ct.  663;  Meg- 
gett  V.  City  of  Eau  Claire,  81  Wis. 
326,  51  N.  W.  566;  Happy  v.  Mosher, 
48  N.  Y.  313;  Chicago  &c.  R.  Co.  v. 
State,  47  Neb.  549,  66  N.  W.  624,  53 
Am.  St.  557,  41  L.  R.  A.  481. 

'  Ballard  v.  Hunter,  204  U.  S.  241, 
51  L.  ed.  461,  27  Sup.  Ct.  261  (aff'g 
74  Ark.  174,  85  S.  W.  252);  Kizer 
V.  Winchester,  141  Ind.  694,  697,  40 
N.  B.  265;  City  of  Indianapolis  v. 
Holt,  155  Ind.  222,  57  N.  E.  966; 
Murdoct  V.  Cincinnati,  44  Fed.  726; 
Kentucky  R.  Tax  Cases,  115  U.  S. 
321,  29  L.  ed.  414,  6  Sup.  Ct.  57; 
Walston  V.  Nevin,  128  tJ.  S.  578,  32 
L.  ed.  544,  9  Sup.  Ct.  192i  Weyer- 
haueser  v.  State  of  Minnesota,  176  U., 
S.  560,  44  L.  ed.  583,  20  Sup.  Ct.  485; 


57 


PEOCEDUEE   AND  ESTOPPEL   IN   ASSESSMENT   OASES. 


700 


§  700.  What  is  sufficient  notice — Statutory  provisions. — The  sub- 
ject of  notice  of  various  preliminary  proceedings,  including  notice  to 
bidders,  has  been  treated  in  other  chapters,  and  notice  in  collecting  or 
enforcing  assessments  will  hereafter  be  considered,  but  there  are 
phases  of  the  general  subject,  particularly  in  regard  to  notice  in  pre- 
paring for  or  making  the  assessment,  that  may  well  be  considered 
here.  The  nature  of  the  notice  and  hearing  may  be  determined  and 
prescribed  by  the  legislature,^"  so  long  at  least  as  no  constitutional 
limitations  or  rights  are  violated.  The  statute  on  the  subject  must  be 
complied  with  and  any  failure  to  give  the  statutory  notice  and  hearing 
will  usually  invalidate  the  assessment.^^  Where  the  statute  does  not 
prescribe  any  particular  form  or  time  of  notice,  the  notice  should  be 
reasonable  and  given  for  a  reasonable  time,^^  and  if  the  time  is  reason- 


Reclamation  Dist.  v.  Goldman,  65 
Cal.  635,  4  Pac.  676;  Reclamation 
Dist.  V.  Evans,  61  Cal.  104;  State  v. 
Certain  Lands,  42  Minn.  181,  42  N. 
"W.  473;  State  v.  Whittlesey,  17  Wash. 
447,  50  Pac.  119,  and  authorities 
cited  in  last  note,  supra.  See  also, 
Lower  King's  River  Reclamation 
Dist.  V.  McCullah,  124  Cal.  175,  56 
Pac.  887;  City  of  Kinston  v.  Wooten, 
150  N.  Car.  295,  63  S.  E.  1061;  City  of 
Kinston  v.  Loftin,  149  N.  Car.  255,  62 
S.  E.  1069;  Meggett  v.  City  of  Eau 
Claire,  81  Wis.  326,  51  N.  W.  566. 

"See  Hellman  v.  Shoulters,  114 
Cal.  136,  44  Pac.  915,  45  Pac.  1057; 
City  of  Denver  v.  Kennedy,  33  Colo. 
80,  80  Pac.  122,  467;  Moll  v.  City  of 
Chicago,  194  111.  28,  61  N.  E.  1012; 
Citizens'  Sav.  Bank  &c.  Co.  v.  City 
of  Chicago,  215  111.  174,  74  N.  E. 
115;  City  of  Chicago  v.  Gait,  225  111. 
368,  80  N.  E.  285;  District  of  Col- 
umbia V.  Wormley,  15  App.  (D.  C.) 
58;  Baldwin  v.  Maroney,  —  Ind.  — , 
91  N.  E.  3,  6  (citing  §  223  (199), 
ante) ;  Brickson  v.  Cass  County,  11 
N.  Dak.  494,  92  N.  W.  841;  Wilson  V. 
State,  42  N.  J.  L.  612;  Ballard  v. 
Hunter,  204  U.  S.  241,  51  L.  ed.  461, 
27  Sup.  Ct.  261;  City  of  Ogden  City 
V.  Armstrong,  168  U.  S.  224,  18  Sup. 
Ct.  98;  Duniway  v.  City  of  Portland, 
47  Ore.  103,  81  Pac.  945;  Hansen  v. 
Hammer,  15  Wash.  315,  46  Pac. 
332. 

"Thomason  v.  Carroll,  132  Cal. 
148,  64  Pac.  262;  McLauren  v.  City 


of  Grand  Forks,  6  Dak.  397,  43  N. 
W.  710;  City  of  Chicago  v.  Walsh, 
203  111.  318,  67  N.  E.  774;  Tucker  v. 
Sellers,-  130  Ind.  514,  30  N.  E.  581; 
Davis  V.  Lake  Shore  &c.  R.  Co.,  114 
Ind.  364,  16  N.  E.  639;  Daly  v.  Gub- 
bins,  170  Ind.  105,  82  N.  E.  659; 
Spring  Steel  Fence  &c.  Co.  v.  Ander- 
son, 32  Ind.  App.  138,  69  N.  E.  404; 
Bennett  v.  City  of  Emmetsburg,  188 
Iowa  67,  115  N.  W.  582;  Fox  v.  Mid- 
dlesboro  Town  Co.,  96  Ky.  262,  28  S. 
W.  776,  16  Ky.  L.  455;  Taylor  v.  Bur- 
nap,  39  Mich.  789;  State  v.  District 
Ct.  of  Ramsey  County,  95  Minn.  503, 
104  N.  W.  553;  Williams  v.  Monroe, 
125  Mo.  574,  28  S.  W.  853;  Horbach 
v.  City  of  Omaha,  54  Neb.  83,  74  N. 
W.  434;  State  v.  Hoboken,  57  N.  J.  L. 
330,  31  Atl.  278;  Merrit  v.  Village  of 
Portchester,  71  N.  Y.  809,  27  Am. 
Rep.  47;  Joyce  v.  Barron,  67  Ohio 
St.  264,  65  N.  E.  1001,  Clinton  v. 
City  of  Portland,  26  Ore.  410,  38 
Pac.  407;  Hershberger  v.  City  of 
Pittsburgh,  115  Pa.  St.  78,  8  Atl.  381; 
Armstrong  v.  Ogden  City,  12  Utah 
476,  43  Pac.  119.  We  do  not  mean, 
however,  that  failure  to  give  notice 
to  one  will  necessarily  invalidate 
an  entire  assessment,  against  others 
who  were  notified  as  well  as  the 
one  who  was  not. 

"Porphyry  Pav.  Co.  v.  Aucker, 
104  Cal.  340,  37  Pac.  1050;  City  of 
Auburn  v.  Paul,  84  Me.  212,  24  Atl. 
817.  See  also,  Gllmore  v.  Hentlg,  33 
Kan.  156,  5  Pac,  781. 
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able  and  the  notice  apprises  the  interested  parties  of  the  location  and 
nature  of  the  improvement  and  property  to  be  assessed,  and,  when  re- 
quired, the  time  and  place  for  hearing,  it  will  usually  be  sufficient.^' 
Where  the  statute  is  specific  it  has  been  held  that  no  restrictions  or 
limitations  can  be  added  by  the  municipality;^*  and  it  has  also  been 
held  that  an  agreement  by  city  officials  that  they  would  give  notice  of 
future  proceediQgs  does  not  bind  the  city  so  as  to  require  it  to  give 
notice  in  addition  to  that  provided  for  by  statute.^^  In  some  instances, 
however,  ordinances  may  provide  for  a  certain  notice.  Under  some 
statutes  notice  must  be  given  of  the  improvement  to  be. made,  and  it 
must  be  the  one  that  is  finally  made;^'  so  under  a  statute  giving 
property  owners  the  right  to  select  materials,  or  to  be  heard  on  that 
question,  and  providing  for  notice  therefor,  the  notice  must  be  given 
in  substantial  compliance  with  the  statute.^'  And  if  the  statute  pro- 
vides for  notice  of  proceedings  to  determine  the  assessment  district, 
the  notice  must  be  given  as  required.'^*  So,  too,  if  the  statute  requires 
notice  of  a  hearing  of  objections  or  in  regard  to  the  benefits,  or  the 
like,  it  must  be  substantially  complied  with  and  an  opportunity  to  be 
heard  given  as  provided  by  the  statute.^*  But  if  an  opportunity  is 
given  to  contest  the  benefits,  the  statute  may  provide  for  it  after  the 

"  See  Hemingway  v.   Chicago,   60  4  N.  E.  625;   State  v.  Keck,  37  N.  J. 

111.  324;   Wheeler  v.  People,  153  111.  h.  353. 

480,  39  N.  B.  123;    Klein  v.  Tuhey,  "  Eddy  v.  City  of  Omaha,  72  Neb. 

13  Ind.  App.  74,  40  N.  E.  144;  Quinn  550,  101  N.  W.  25,  102  N.  W.  70,  103 

V.  James,  174  Mass.  23,  54  N.  E.  343;  N.    W.    692;    Beaumont   v.    City   of 

City   of  Lawrence   v.   Webster,   167  Wilkes-Barre,    142    Pa.    St.    198,    21 

Mass.   513,  46   N.   E.   123;    State  v.  Atl.  888. 

City  of  Bayonne,  52  N.  J.  L.  503,  20  ^»  State  v.  District  Ct.  of  Ramsey 

Atl.  69.    See  also.  State  v.  Town  of  County,  95  Minn.  70,  103  N.  W.  744. 

West   Hoboken,  53  N.  J.  L.   64,   20  See  also.  City  of  St.  Joseph  v.  Truck- 

Atl.  7S7.  enmiller,  183  Mo.  9,  81  S.  W.  1116. 

"  Merrit  v.  Portchester,  71  N.  Y.  »=  Gill  v.  City  of  Oakland,  124  Cal. 

309,  27  Am.  Rep.  47;  In  re  Delaware  335,  57  Pae.   150;    Blake  v.  People, 

&c.  Canal  Co.,  8  N.  Y.  S.  352.  109  111.   504;    Beach  v.  Jersey  City, 

"Wray  v.  Pry,  158  Ind.  92,  62  N.  71  N.  J.  L.  87,  58  Atl.  81;   Hegeman 

E.   1004;    Davison   v.   Campbell,    28  v.  City  of  Passaic,  51  N.  J.  L.  544, 

Ind.  App.  688,  63  N.  E.  779.  See  also,  18  Atl.  776;   Pooley  v.  City  of  Buf- 

State    V.     Dist.     Ct.     of     Hennepin  falo,  122  N.  Y.  592,  26  N.  E.  16;  Peo- 

County,  33  Minn.  235,  22  N.  W.  625,  pie  v.  Turner,  117  N.  Y.  227,  22  N. 

632.  E.  1022,  15  Am.  St.  498;   McNamee 

>»  Angus  V.  City  of  Hartford,  74  v.  City  of  Tacoma,  24  Wash.  591,  64 

Conn.  27,  49  Atl.  192.    See  also,  as  Pac.   791.    See  also,  Pittsburgh  &c. 

to  description  of  improvement  and  R.   Co.   v.   Taber,   168    Ind.    419,  77 

land    assessed,    Ladd    v.    Spencer,  N.  E.   741;    Deane  v.   Indiana  Ma- 

23  Ore.  193,   31  Pae.  474;    City  of  cadam  &c.  Constr.  Co.,  161  Ind.  371, 

St.  Louis  v.  Brinckwirth,  204  Mo.  68  N.  B.  686;  State  v.  Town  of  West 

280,  102  S.  W.  1091;  Tingue  v.  Vil-  Hoboken,  53  N.  J.  L.  64,  20  Atl.  737. 
lage  of  Portchester,  101  N.  Y.  294, 
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levy  of  the  assessment.^"  The  statutes  generally  provide  for  the  giving 
of  notice  to  the  owners  of  the  property  to  be  assessed,"^  and  the  pro- 
visions as  to  parties  to  whom  notice  must  be  given  should  be  complied 
with.  So,  if  the  statute  fixes  the  time  for  which  notice  must  be  given, 
the  notice  must  be  given  for  such  time,^^  but  notice  for  a  longer  time 
may  be  good.^' 

§  701.  Service  and  proof  of  service  of  notice. — If  personal  service 
of  notice  is  required  by  statute,  it  must  be  complied  with.^*  "Where 
notice  by  mail  is  provided  for,  it  is  sufficient  if  the  statute  is  followed 
even  though  the  notice  is  not  duly  received. ^°  Service  by  posting  notice 
in  a  place  designated  by  statute  as  a  public  place,  or  the  like,  where 
those  affected  would  be  likely  to  see  it,  is  also  provided  for  by  some  of 
the  statutes.  Such  a  notice  has  often  been  held  sufficient,^"  but  it  must 
substantially   comply  with  the  statute.^^    As   already  indicated,  the 


=°  English  V.  City  of  Wilmington, 
2  Marv.  (Del.)  63,  37  Atl.  158;  But- 
ler V.  City  of  "Worcester,  112  Mass. 
541.  See  also,  Leeds  v.  Defrees,  157 
Ind.  392,  61  N.  E.  930;  Spaulding  v. 
Baxter,  25  Ind.  App.  485,  58  N.  E. 
551;  Nevin  v.  Roach,  86  Ky.  492,  5 
S.  "W.  546,  9  Ky.  L.  819. 

^As  to  who  are  "owners,"  and 
service  upon  the  parties  designated 
by  statute,  see  City  of  Mobile  v. 
Mobile  Light  &c.  Co.,  141  Ala.  442, 
38  So.  127;  "Williams  v.  Visilich,  121 
Cal.  314,  53  Pac.  807;  Peck  v.  Bridge- 
port, 75  Conn.  417,  53  Atl.  893;  Pay- 
son  V.  People,  175  111.  267,  51  N.  E. 
588;  Com'rs  of  Drainage  Dist.  v. 
Griffin,  134  111.  330,  25  N.  E.  995; 
Langlois  v.  Cameron,  201  111.  301, 
66  N.  E.  382;  Klein  v.  Tuhey,  13 
Ind.  App.  74,  40  N.  E.  144;  Chicago 
&c.  R.  Co.  V.  Ottumwa,  112  Iowa 
300,  83  N.  W.  1074,  51  L.  R.  A.  763; 
Reals  V.  James,  173  Mass.  591,  54 
N.  E.  245;  Chamberlin  v.  Gleason, 
163  N.  Y.  214,  57  N.  E.  487;  Palmer 
V.  City  of  Port  Huron,  139  Mich. 
471,  102  N.  "W.  996;  State  v.  "Wall, 
153  Mo.  216,  54  S.  "W.  465;  City  of 
Richmond  v.  "Williams,  102  Va.  733, 
47  S.  E.  844.  As  will  be  seen  from 
several  of  the  cases  cited,  it  is  often 
sufficient  without  addressing  the 
notice  to  each  property  owner  by 
name. 

''Taylor  v.  Burnap,  39  Mich.  739; 


Leonard  v.  Sparks,  63  Mo.  App.  585. 
See  also.  Maxwell  v.  Chicago,  185 
111.  18,  56  N.  E.  1101;  Shannon  v. 
Omaha,  72  Neb.  281,  100  N.  "W.  298; 
Woodhouse  v.  Burlington,  47  "V^t.  300. 

==  Fairchild  v.  City  of  St.  Paul,  46 
Minn.  540,  49  N.  W.  325;  Ports- 
mouth Sav.  Bank  v.  City  of  Omaha, 
67  Neb.  50,  93  N.  "W.  231. 

=*  Simmons  v.  Gardner,  6  R.  I.  255. 
See  also,  "Wilson  v.  Inhabitants  of 
Trenton,  53  N.  J.  L.  645,  28  Atl.  278, 
16  L.  R.  A.  200n. 

'=City  of  Chicago  v.  Gait,  22?  111. 
368,  80  N.  E.  285;  People  v.  Ryan, 
225  111.  359,  80  N.  E.  279.  As  to  the 
necessity  for  such  notice  when  re- 
quired, and  proof  of  it,  see  City  of 
Mobile  V.  Mobile  Light  &c.  Co.,  141 
Ala.  442,  38  So.  127;  Hayes  v.  State, 
96  Ind.  284.  See  also.  Maxwell  v. 
Chicago,  185  111.  18,  56  N.  E.  1101. 

'"Dowling  V.  Hibernia  Sav.  &c. 
Soc,  143  Cal.  425,  77  Pac.  141;  Mil- 
ler V.  Mayo,  88  Cal.  568,  26  Pac.  364; 
Moll  v.  City  of  Chicago,  194  111.  28,  61 
N.  E.  1012;  Indianapolis  &c.  Gravel 
Road  Co.  V.  State,  105  Ind.  37,  4  N. 
E.  316. 

""White  V.  Harris,  116  Cal.  470,  48 
Pac.  382;  "White  v.  City  of  Chicago, 
188  111.  392,  58  N.  E.  917;  McCheshey 
V.  People,  145  111.  614,  34  N.  E.  431; 
City  of  Philadelphia  v.  Edwards,  78 
Pa.  St.  62;  O'Bryne  v.  Philadelphia, 
93  Pa.  St.  225. 
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statute  may  provide  for  notice  by  publication.*'  It  Has  been  held  that 
personal  service  is  sufficient  even  under  such  a  statute,*'  but  if  the 
statute  requires  publication  it  must  usually  be  followed.'"  The  publi- 
cation must  be  made  in  the  newspaper'*  and  for  the  time'*  specified. 
Proof  of  service  may  usually  be  made  as  in  ordinary  eases,  unless,  as 
is  sometimes  the  case,  the  statute  prescribes  how  it  shall  be  made  and 
what  the  return  should  show."  It  is  said  that  facts  stated  in  the 
^  return  or  proof  will  be  deemed  prima  facie  true.'*  In  some  cases  it 
has  been  held  that  the  service  or  giving  of  notice  must  be  affirmatively 
shown  by  the  record  ;'^  but  in  other  cases,  especially  as  against  a  mere 


^  Ballard  v.  Hunter,  204  U.  S.  241, 
51  L.  ed.  461,  27  Sup.  Ct.  261;  Belling, 
ham  Bay  &c.  R.  Co.  v.  New  Whatcau, 
172  U.  S.  314,  43  L.  ed.  46,0',  19  Sup. 
Ct.  205;  Washburn  v.  Lyons,  97  Cal. 
314,  32  Pac.  310;  Dickey  v.  Chicago, 
152  111.  468,  38  N.  E.  932;  Sarber  v. 
Rankin,  154  Ind.  236,  56  N.  B.  225; 
Lyman  v.  Plummer,  75  Iowa  353,  39 
N.  W.  527;  Chesapeake  &c.  R.  Co. 
v.  Mullins,  94  Ky.  355,  22  S.  W.  558, 
15  Ky.  L.  139;  City  of  Kansas  City 
v.  Ward,  134  Mo.  172,  35  S.  W.  600. 

^  City  of  Chariton  v.  HoUiday,  60 
Iowa  391,  14  N.  "W.  775;  Town  of 
Turnwater  v.  Fix,  15  Wash.  324,  46 
Pac.  388. 

°°See  Star  v.  Burlington,  45  Iowa 
87;  Roche  v.  Dubuque,  42  Iowa  250; 
City  of  Dubuque  v.  Wooton,  28  Iowa 
571. 

^California  Improvement  Co.  v. 
Maan,  128  Cal.  373,  60  Pac.  969; 
Chase  v.  City  Treasurer,  122  Cal. 
540,  55  Pac.  414.  See  also  State  v. 
District  Ct.  of  Hennepin  County,  S3 
Minn.  235,  22  N.  W.  625;  Wilder  v. 
Cincinnati,  26  Ohio  St.  284;  Clinton 
v.  Portland,  26  Ore.  410,  38  Pac.  407; 
Medland  v.  Connell,  57  Neb.  10,  77 
N.  W.  437;  In  re  Keteltas,  48  How. 
(N.  Y.)  116;  In  re  Conway,  62  N.  Y. 
504;  In  re  Burke,  62  N.  Y.  224;  In  re 
Warren,  85  N.  Y.  268.  See  to  the 
effect  that  publication  in  unauthor- 
ized paper  cannot  be  made  good  by 
ratification.  Yaggy  v.  City  of  Chi- 
cago, 194  111.  88,  62  N.  E.  316  (dis- 
tinguished in  Field  v.  City  of  Chi- 
cago, 198  111.  224,  64  N.  E.  840). 

^  Anderson  v.  De  Urioste,  96  Cal. 
404,  31  Pac.  266;  Le  Moyne  v.  West 


Chicago  Park  Com'rs,  116  111.  41,  4 
N.  E.  498,  6  N.  E.  48;  Toberg  v.  Chi- 
cago, 164  111.  572,  45  N.  E.  1010;  An- 
drews V.  People,  83  111.  529;  Mc- 
Gilvery  v.  City  of  Lewiston,  13 
Idaho  338,  90  Pac.  348;  Hawes  v. 
Fllegler,  87  Minn.  319,  92  N.  W.  223; 
Leavitt  v.  Bell,  55  Neb.  57,  75  N.  W. 
524;  Cook  v.  Gage  County,  65  Neb. 
611,  91  N.  W.  559;  White  v.  Mayor 
&c.  of  Bayonne,  49  N.  J.  L.  311,  8 
Atl.  295. 

"^  See  generally  as  to  what  the  re- 
turn must  show,  and  when  suffi- 
cient. Gage  v.  Webb,  141  111.  533,  31 
N.  B.  130;  Perry  v.  People,  155  111. 
S07,  40  N.  B.  468;  Armstrong  v.  Chi- 
cago, 61  111.  352;  Evans  v.  People, 
139  111.  552,  28  N.  E.  1111;  Sheridan 
V.  Chicago,  175  ill.  421,  51  N.  B.  898; 
Gage  V.  Waterman,  121  111.  115,  13 
N.  E.  543;  White  v.  Chicago,  188  111. 
392,  58  N.  E.  917;  West  Chicago  St. 
R.  Co.  V.  People,  155  111.  299,  40  N. 
E.  599;  Michael  v.  Mattoon,  172  111. 
394,  50  N.  E.  155;  People  v.  Burnap, 
38  Mich.  350;  State  v.  St.  Louis,  67 
Mo.  113.  See  also  as  to  proof  of 
publication  or  the  like,  by  extrinsic 
evidence  other  than  formal  proof. 
Larson  v.  People,  170  111.  93,  48  N.  B. 
443;  Lingle  v.  Chicago,  172  111.  170, 
50  N.  E.  192 ;  Shimmons  v.  Saginaw, 
104  Mich.  511,  62  N.  W.  725;  Clinton 
V.  Portland,  26  Ore.  410,  38  Pac.  407. 

"Beals  V.  James,  173  Mass.  591, 
54  N.  B.  245. 

==  State  V.  St.  Louis,  67  Mo.  113; 
Poillon  V.  Mayor  &c.  of  Rutherford, 
65  N.  J.  L.  538,  47  Atl.  439;  Van 
Sant  V.  Portland,  6  Ore.  395;  Wilson 
V.  City  of  Seattle,  2  Wash.  St.  543, 
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collateral  attack,  it  is  held  that  the  proof  of  publication,  or  the  like, 
is  not  necessarily  required  to  be  shown  by  the  record.'"  So,  due  service 
of  notice  has  been  presumed  in  a  number  of  cases.*' 

§  702.   Waiver  of  notice — ^Who  may  complain  of  failure  to  give. — 

Defects  in  a  notice  or  service,  and  even  the  entire  failure  to  give  notice 
to  him  may  be  waived  by  a  property  owner.'*  Such  waiver  may  not 
only  be  express,'*  but  also  implied  from  conduct.*"  Thus,  appearing 
and  being  heard  on  the  merits,  without  making  any  objection  to  the 
notice  operates  as  a  waiver.*^  So,  it  has  been  held  that  one  who  volun- 
tarily accepts  the  benefit  of  an  improvement  when  he  was  free  to  reject 
as  well  as  to  accept  it,  may  thereby  be  deemed  to  have  waived  any 
objection  on  the  score  of  notice.*^  Another  general  rule  of  importance 
in  this  connection  is  that  only  a  party  injured  by  a  failure  to  give  notice 
can  successfully  complain  thereof.*'  Thus,  one  who  has  received  notice 


27  Pac.  474  (but  see  City  of  Seattle 
V.  Doran,  5  Wash.  482,  32  Pac.  105, 
1002). 

'"City  of  Bloomington  v.  Phelps, 
149  Ind.  596,  49  N.  E.  581;  Richard- 
son V.  Mehler,  111  Ky.  408,  63  S.  "W. 
957,  23  Ky.  L.  917. 

^^Hellman  v.  Shoulters,  114  Cal. 
136,  44  Pac.  915,  45  Pac.  1057;  Mc- 
Auley  V.  Chicago,  22  111.  563;  Brown 
v.  Chicago,  117  111.  21,  7  N.  B.  108; 
Murphy  v.  Beard,  138  Ind.  560,  38  N. 
E.  33;  Martin  v.  City  of  Oscaloosa, 
.  126  Iowa  680,  102  N.  W.  529;  Page 
v.  Mayor  &c.  of  Baltimore,  34  Md. 
558;  Lyth  v.  Buffalo,  48  Hun  (N.  Y.) 
175;  Barkley  v.  Oregon  City,  24  Ore. 
515,  33  Pac.  978;  City  of  Seattle  v. 
Smith,  8  Wash.  387,  36  Pac.  280. 

^Barker  v.  Omaha,  16  Neb.  269, 
20  N.  W.  S82;  Eddy  v.  City  of  Oma- 
ha, 72  Neb.  550,  101  N.  W.  25,  102 
N.  W.  70,  103  N.  W.  692;  and  au- 
thorities cited  in  the  four  following 
notes. 

"  See  Murdock  v.  Cincinnati,  44 
Fed.  726;  Tacoma  Land  Co.  v.  City 
of  Tacoma,  15  Wash.  133,  45  Pa'!. 
733. 

"Fair  Haven  &c.  R.  Co.  v.  New 
Haven,  75  Conn.  442,  63  Atl.  960; 
Hintze  v.  City  of  Elgin,  186  111.  251; 
57  N.  E.  856;  Waite  v.  People,  228 
111.  173,  81  N.  E.  837;  Sunler  v. 
Miller,  105   Ind.  393,   4  N.   E.   867; 


Ross  V.  Board  of  Supervisors  of 
Wright  County,  128  Iowa  427,  104 
N.  W.  506,  1  iu.  R.  A.  (N.  S.)  431; 
City  of  Auburn  v.  Paul,  84  Me.  212, 
24  Atl.  817;  State  v.  District  Ct.  of 
Ramsey  County,  40  Minn.  5^  41  N. 
W.  235;  Shannon  v.  Omaha,  73  Neb. 
507,  103  N.  W.  53,  106  N.  W.  592; 
State  V.  Mayor  &c.  of  Jersey  City,  41 
N.  J.  L.  489;  Mulr  v.  Falconer,  10 
Gratt.  (Va.)  12.  But  see  as  to  what 
is  not  a  waiver.  Central  R.  Co.  v. 
Mayor  &c.  of  Bayonne,  51  N.  J.  L. 
428,  17  Atl.  971;  Merritt  v.  Village 
of  Portchester,  71  N.  Y.  309,  27  Am. 
Rep.  47. 

"  Bradford  v.  Pontlac,  165  111.  612, 
46  N.  E.  794;  People  v.  Warren,  231 
111.  518,  83  N.  E.  271;  Copeland  v. 
Packard,  16  Pick.  (Mass.)  217; 
State  V.  District  Ct.  of  Ramsey 
County,  51  Minn.  401,  53  N.  W.  714; 
Boston  &c.  R.  Co.  v.  Folsom,  46  N. 
H.  64;  Rowe  v.  East  Orange  Com'rs, 
69  N.  J.  L.  600,  55  Atl.  649;  People 
V.  Burton,  65  N.  Y.  452;  Barlow  v. 
Tacoma,  12  Wash.  32,  40  Pac.  382. 

«  Drainage  Dist.  v.  People,  147  111. 
404,  35  N.  E.  238;  Scudder  v.  Jones, 
134  Ind.  547,  32  N.  B.  221;  Clements 
V.  Lee,  114  Ind.  397,  16  N.  E.  799; 
Butler  V.  Worcester,  112  Mass.  541. 

"Laguna  Drainage  Dist.  v. 
Charles  Martin  Co.,  144  Cal.  209, 
77   Pac.   933;    Bannister  v.   Grassy 
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cannot  so  complain  of  the  failure  to  give  notice  to  some  other  property 
owner.** 

§  703.  Determining  benefits  and  making  the  assessment. — ^Various 
provisions  are  foimd  in  the  different  statutes  regarding  the  body  or 
officers  authorized  to  make  assessments  and  the  procedure  in  making 
or  levying  them.  Sometimes  the  assessment  must  be  made  by  the 
board  of  town  trustees,  board  of  public  works  or  city  council,*^  and  in 
such  a  case,  the  duty  cannot  be  deleg|ted  to  ministerial  officers;*'  but 
the  council  may  usually  act  on  the  report  or  with  the  assistance  of 
such  officers.*^  It  is  sometimes  provided,  indeed,  that  the  matter  shall 
be  referred  to  such  officers  or  to  a  committee,  or  the  like.**  Many  other 
statutes  make  provision  for  the  appointment  of  commissioners  to 
assess  or  determine  the  benefits.*'  The  procedure  under  such  statutes 


Fork  Ditch  Ass'n,  52  Ind.  178; 
Grimes  v.  Coe,  102  Ind.  406,  1  N.  E. 
735;  City  of  Charitoa  v.  Holliday, 
60  Iowa  391,  14  N.  W.  775;  State  v. 
Mayor  &c.  of  Jersey  City,  28  N.  J. 
li.  500;  Turpin  v.  Lemon,  187  U.  S. 
51,  47  L.  ed.  70,  23  Sup.  Ct.  20. 

«Birket  V.  Peoria,  185  111.  369,  57 
N.  B.  30;  MeCollum  v.  Uhl,  128  Ind. 
304,  27  N.  E.  152,  725;  Mason  v.  City 
of  Des  Moines,  108  Iowa  658,  79  N. 
W.  389;  City  of  Louisiana  v.  McAl- 
lister, 104  Mo.  App.  152,  78  S.  "W. 
S14. 

"See  Davis  v.  Litchfield,  155  111. 
384,  40  N.  E.  354;  Jones  v.  Lake 
View,  151  111.  663,  38  N.  E.  688; 
Laakmann  v.  Pritchard,  160  Ind.  24, 
66  N.  B.  153;  Woodbridge  v.  Cam- 
bridge, 114  Mass.  483;  City  of  West- 
port  V.  Whiting,  62  Mo.  App.  647; 
City  of  Nevada  v.  Eddy,  123  Mo. 
546,  27  S.  W.  471.  Compare  also. 
City  of  Denver  v.  Londoner,  33  Colo. 
104,  80  Pac.  117. 

«City  of  Baltimore  v.  Scharf,  54 
Md.  499;  Woodbridge  v.  Cambridge, 
114  Mass.  483;  City  of  Sedalia  v. 
Donohue,  190  Mo.  407,  89  S.  W.  386; 
McQuiddy  v.  Vineyard,  60  Mo.  App. 
610;  In  re  Hearn,  96  N.  Y.  378; 
Savage  v.  Buffalo,  59  Hun  (N.  Y.) 
606,  14  N.  Y.  S.  101. 

"Bartram  v.  Bridgeport,  55  Conn. 
122,  10  Atl.  470;  Walker  v.  Dist.  of 
Columbia,  6  Mackey  (D.  C.)  352; 
New  Albany  Gas.  &c.  Co.  v.  Crumbo, 


10  Ind.  App.  360,  37  N.  E.  1062; 
Nevin  v.  Roach,  86  Ky.  492, 
5  S.  W.  546,  9  Ky.  L.  819; 
Smith  V.  Buffalo,  90  Hun  (N.  Y.) 
118,  35  N.  Y.  S.  635;  City  of  Harris- 
burg  V.  Shepler,  190  Pa.  St.  374,  42 
Atl.  893.  See  also,  Chicago  &c.  R. 
Co.  V.  City  of  Huntington,  149  Ind. 
518,  49  N.  E.  879;  Brown  v.  Saginaw, 
107  Mich.  643,  65  N.  W.  601. 

«See  Pittsburgh  &c.  R.  Co.  v. 
Oglesby,  165  Ind.  542,  76  N.  B.  165; 
Ray  V.  City  of  Jeffersonville,  90  Ind. 
567;  City  of  Indianapolis  v.  Imberry, 
17  Ind.  175. 

"  See  Ferguson  v.  Borough  of 
Stamford,  60  Conn.  432,  22  Atl.  782; 
Sumner  v.  Milford,  214  111.  388,  73 
N.  E.  742;  Kimble  v.  Peoria,  140 
111.  157,  29  N.  B.  723;  Sinclaire  v. 
West  Hoboken,  58  N.  J.  L.  129,  32 
Atl.  65.  As  to  their  appointment, 
qualifications  and  oath,  see  Chase 
v.  City  of  Bvanston,  172  111.  403,  50 
N.  E.  241;  Betts  v.  Naperville,  214 
111.  380,  73  N.  E.  752;  Wheeler  v. 
Chicago,  57  111.  415;  Brewer  v.  Eliza- 
beth, 66  N.  J.  L.  547,  49  Atl.  480; 
Greensboro  v.  McAdoo,  112  N.  Car. 
359,  17  S.  E.  178.  That  the  person 
appointed  shall  be  a  "competent  per- 
son" means  simply  that  he  shall 
have  legal  qualification  and  not  that 
he  shall  be  an  expert  or  have  busi- 
ness qualifications.  City  of  Marengo 
V.  Eichlea,  245  111.  47,  91  N.  E.  758. 
But  it  is  held  that,  under  such  Illi- 
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is  very  much  like  that  already  treated  under  eminent  domain  statutes, 
and  was  considered  to  some  extent  in  the  last  preceding  chapter,  in 
the  sections  relating  to  assessment  of  benefits  under  general  provisions 
not  laying  down  any  precise  rule  for  determining  the  benefits.  Ex- 
tended treatment  at  this  place  is  therefore  unnecessary.  In  brief,  how- 
ever, it  may  be  said  that  the  statute  must  be  substantially  followed, 
and  it  has  been  held  that  the  report  should  show  this  upon  its  face."" 
Sometimes  the  report  is  made  conclusive  under  ordinary  circum- 
stances f^  but  in  many  instances  the  statute  provides  for  confirmation 
by  some  other  body.  Confirmation  by  the  courts  will  be  considered  in 
another  section,  but  provision  is  often  made  for  confirmation  by  the 
council  or  other  body  of  a  report  by  a  committee  or  commissioners,  and, 
under  many  of  the  statutes,  notice  and  an  opportunity  to  be  heard 
must  be  given.^^  Under  many  of  the  statutes  there  is  no  enforceable 
final  assessment  until  it  is  confirmed,  and  under  some  of  them  the 
assessment  can  only  be  levied  in  cities  by  ordinance.  The  assessment 
itself,  however,  will  be  considered  in  a  subsequent  section. 


nois  statute  he  must  be  a  resident. 
City  of  Lawrencevllle  v.  Hennessey, 
244  111.  464,  91  N.  E.  670. 

«See  Ferris  v.  Chicago,  162  111. 
Ill,  44  N.  E.  436;  Wright  v.  Chicago, 
48  111.  285;  Semon  v.  Inhabitants 
of  Trenton,  47  N.  J.  L.  489,  4  Atl. 
312;  State  v.  Town  of  Bergen,  33  N. 
J.  L.  72;  Beck  v.  Tolen,  62  Ind.  4B9; 
Hardwick  v.  Danville  &c.  Co.,  33 
Ind.  321;  Medland  v.  Linton,  60 
Neb.  249,  82  N.  W.  866;  Adams  v. 
Bay  City,  78  Mich.  211,  44  N.  W.  138. 
See  further  as  to  the  report,  Moore 
V.  Mattoon,  163  111.  622,  45  N.  B. 
567;  Guckien  v.  Rothrock,  137  Ind. 
355,  37  N.  E.  17;  Thompson  v.  De- 
troit, 114  Mich.  502,  72  N.  W.  320; 
State  V.  Wall,  153  Mo.  216,  54  S.  W. 
465;  City  of  Kansas  City  v.  Bacon, 
147  Mo.  259,  48  S.  W.  860;  State  v. 
Mayor  &c.  of  Newark,  25  N.  J.  L. 
399;  In  re  City  of  New  York,  178  N. 
Y.  421,  70  N.  E.  924;  BUwood  v. 
Rochester,  122  N.  Y.  229,  25  N.  E. 
238.  As  to  amendment  of  report,  see 
People  v.  State,  43  Cal.  91;  Thomp- 
son V.  Chicago,  197  111.  599,  64  N. 
E.  392;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Chicago,  217  111.  352,  75  N. 
E.  365;  State  v.  Smith,  124  Ind. 
302,  24  N.  E.  331;  City  of  St.  Louis 
V.  Brown,  155   Mo.   545;    56   S.  W. 


298;  In  matter  of  Com'rs  of  Central 
Park,  60  Barb.  (N.  Y.)  132;  State  v. 
Longstreet,  38  N.  J.  L.  312. 

»  See  Gait  v.  Chicago,  174  111.  605, 
51  N.  E.  653;  City  of  Jacksonville  v. 
Hamill,  178  111.  235,  52  N.  E.  949; 
Coward  v.  North  Plainfield,  63  N.  J. 
L.  61,  42  Atl.  805;  In  re  Westlake 
Ave.,  40  Wash.  144,  82  Pac.  279. 

^'  See  generally.  Burton  v.  City  of 
Chicago,  53  111.  87;  Shank  v.  Smith, 
157  Ind.  401,  61  N.  E.  932,  55  L.  R. 
A.  564;  Auditor  General  v.  Hoffman, 
132  Mich.  198,  93  N.  W.  259;  State 
V.  Three  States  Lumber  Co.,  198  Mo. 
430,  95  S.  W.  333;  Richardson  v. 
Omaha,  78  Neb.  79,  110  N.  W.  648; 
State  V.  Mayor  &c.  of  Jersey  City,  27 
N.  J.  L.  536;  Alexander  v.  Tacoma, 
35  Wash.  366,  77  Pac.  686.  But  objec- 
tions must  be  made  as  required  by 
statute.  Brown  v.  Central  Bermudez 
Co.,  162  Ind.  452,  69  N.  E.  150.  See 
also  Duncan  v.  Ramish,  142  Cal.  686, 
76  Pac.  661;  Pooley  v.  Buffalo,  124 
N.  Y.  206,  26  N.  E.  624.  And  com- 
pare Burton  v.  Chicago,  53  111.  87; 
Renard  v.  Spokane,  48  Wash.  345, 
93  Pac.  517.  As  to  limits  of  power 
of  council  and  board  to  review  under 
Michigan  statute,  see  Thayer  Lum- 
ber Co.  v.  Muskegon,  152  Mich.  59, 
115  N.  W.  957. 
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§  704.  (565)  Assessments  for  improving  parks  and  other  public 
grounds. — The  local  authorities  cannot  levy  an  assessment  upon  pri- 
vate property  for  improving  parks  or  other  public  grounds  unless  au- 
thorized by  statute,  and  a  grant  of  power  to  levy  assessments  for  roads 
or  streets  does  not  carry  power  to  assess  for  such  purposes.  It  is  no 
doubt  within  the  power  of  the  legislature  to  order  the  improvement  of 
public  parks  at  the  expense  of  the  landowners  specially  benefited  in 
cases  where  there  is  a  special  benefit  accruing  to  them  as  individuals 
distinct  from  that  which  accrues  to  the  public  generally ,°^  but  there 
can  be  no  such  right  unless  a  valid  statute  confers  it.  The  right  to 
levy  assessments  being  purely  of-  statutory  creation,  it  must  necessarily 
follow  that,  where  a  statute  provides  only  for  the  improvement  of 
streets,  alleys  and  highways,  no  other  public  grounds  can  be  improved 
at  the  expense  of  the  property  owners.^*  But  many  statutes  make  pro- 
vision therefor,  and  assessments  are  frequently  authorized  to  be  made 
by  park  commissioners.^^ 

§  705.  (566)  Assessment  where  railroad  or  turnpike  company  has 
easement  in  street. — ^The  rule,  as  some  of  the  decisions  declare  it,  is, 
that  the  land  is  liable  for  the  improvement  of  a  public  street,  although 
the  street  may  be  occupied  by  a  railroad  track,  or  by  a  turnpike  owned 
by  a  private  corporation.  The  theory  is  that  the  way  remains  a  street, 
qualified  only  by  the  rights  of  the  owners  of  the  easement.^"  We  are 
not  inclined  to  adopt  the  view  that  landowners  may  be  compelled  to 
pay  the  expense  of  improving  a  turnpike  owned  by  a  private  corpora- 
tion having  a  right  to  exact  tolls,  for,  as  we  believe,  the  cost  of  the  im- 
provement is  only  assessable  against  the  party  benefited,  and  that  is 
the  private  corporation  and  not  the  citizen.  There  is,  also,  much 
reason  supporting  the  decision  that  the  property  owners  cannot  be  held 
liable  for  the  expense  of  improving  any  part  of  a  street  occupied  by  a 

■^  State  v.  District  Ct.  of  Ramsey  of  Hennepin  County,  S3  Minn.  235, 

County,  75  Minn.  292,  77  N.  W.  968;  22  N.  "W.  625. 

In  re  North  Terrace  Park,  147  Mo.        « Bagg   v.   Detroit,    5    Mich.    336; 

259,  48  S.  W.  860;   Wilson  v.  Lam-  State  v.  Atlantic  City,  34  N.  J.  L. 

hert,  168  U.  S.  611,  42  L.  ed.  599,  18  99;   State  v.  New  Brunswick,  32  N. 

Sup.  Ct.  217.  J.   L.   548;    Richards  v.   Cincinnati, 

"City  of  Ft.  Wayne  v.  ShoafC,  106  31  Ohio  St.  506;   Lewis  v    Schmidt 

Ind.  66,  5  N.  E.  403;  Balfe  v.  Lam-  (Ky.),  43  S.  W.  433,  19  Ky.  L.  1315. 

mers,  109  Ind.  347, 10  N.  B.  92.  See  also,  Chicago  &c.  R.  Co.  v.  City 

='  See    Kedzie    v.    West    Chicago  of  Quincy,  139  III.  355,  28  N.  B.  1069; 

Park  Com'rs,  114  111.  280,  2  N.  E.  Cason  v.  City  of  Lebanon,  153  Ind. 

182;    Brlggs  v.  Whitney,  159  Mass.  567,  55  N.  E.  768. 
97,  34  N.  E.  179;   State  v.  Dlst.  Ct. 
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railroad  track,  although  they  may  be  for  the  other  part.°^  This 
certainly  seems  to  be  the  better  rule  where  the  street  railway  company 
by  statute  or  contract  is  liable  for  the  improvement  of  the  part  occu- 
pied by  its  track.'^*  But  a  property  owner  whose  assessment  is  not 
greater  than  it  would  have  been  in  any  event,  and  who  is  not  injured, 
cannot  successfully  complain.^* 

§  706.  (567)  Personal  liability — ^None  unless  imposed  by  statute. — 

The  established  rule  that  only  such  property  as  the  statute  makes  lia- 
ble can  be  subjected  to  the  asse»sment  seems,  in  itself,  to  lead  undeviat- 
ingly  to  the  conclusion  that  in  no  event  can  there  be  a  personal  lia- 
bility unless  it  is  so  provided  by  statute  or  agreement.  The  authority 
to  charge  a  special  assessment  upon  property  cannot  be  deduced  from 
the  provisions  of  a  statute  conferring  authority  to  levy  general  taxes. 
It  is  agreed  without  very  much  diversity  of  opinion  that,  as  the  au- 
thority to  levy  special  assessments  is  purely  statutory,  and  that  as 
there  is  a  substantial  and  clearly  defined  distinction  between  the  au- 
thority to  levy  general  taxes  and  the  authority  to  levy  local  assessments, 
the  authority  to  levy  the  one  does  not  confer  authority  to  levy  the 
other,  because  the  authority  in  the  one  case  is  derived  from  a  delega- 
tion of  a  general  power,  and  in  the  other  from  a  special  power,  de- 
pendent for  its  vitality  upon  the  theory  that  the  owner  is  compensated 
for  the  assessment  he  is  compelled  to  pay  by  the  betterment  of  his  land. 

"Memphis    &c.    R.    Co.    v.    State  Brooklyn,  65  N.  Y.   349;    Lacey  v. 

(Tenn.),  29  Cent.  L.  J.  246;   City  ol  Marshalltown,  99  Iowa  367,  68  N.  W. 

Shreveport  v.  Prescott,  51  La.  Ann.  726.      See     generally,     McVerry     v. 

1895,  26  So.  664,  46  L.  R.  A.  193,  and  Boyd,  89  Cal.  304,  26  Pac.  885;  Har- 

note.    See  also,  Chicago  &c.  R.  Co.  ris  v.  City  of  Macomb,  213  III.  47,  72 

v.    Chicago,    172    111.    66,   49    N.    E.  N.  B.  762;   Thomson  v.  People,  184 

1006;    Billings  v.   Chicago,   167   111.  111.  17,  56  N.  E.  383;  State  v.  Michi- 

337,   47  N.   B.   731.     And   see  post,  gan  City,  138  Ind.  455,  37  N.  E.  1041; 

§   709    (570),   as  to   assessment  ol  State  v.  Dlst.  Ct.  of  Ramsey  County, 

railroads.  80  Minn.  293,  83  N.  "W.  183;  City  of 

"Perine  v.  Forbush,  97  Cal.  305,  Springfield  v.  Weaver,  137  Mo.  650, 

32  Pac.  226;  Page  v.  Chicago,  60  111.  37  S.  W.  509,  39  S.  W.  276;   City  of 

441;   American  Hide  &  Leather  Co.  Erie  v.  Moody,  171  Pa.   St.  610,  33 

V.   Chicago,   203    111.   451,  ♦  67   N.   E.  Atl.  378;   Wales  v.  Warren,  66  Neb. 

979;   Sawyer  v.  Chicago,  183  111.  57,  455,  92  N.  W.  590;  Warren  Bros.  Co. 

55    N.    B.    645;     City    of    Chicago  v.  Taylor,  29  R.  I.  96,  69  Atl.  303; 

V.     Cummings,     144     111.     446,     33  post,  §  714  (572). 
N.  B.  34;  City  of  Scranton  v.  Koeh-        "Bowditch    v.    New    Haven,    40 

ler,  200  Pa.  126,  49  Atl.  792;  Delano  Conn.  503;   O'Reilly  v.  Kingston,  39 

V.  Mayor  &c.  of  New  York,  32  Hun  Hun  (N  .Y.)  285.  See  also,  McVerry 

(N.  Y.)  144.    But  compare  People  v.  v.  Boyd,  89  Cal.  304,  26  Pac.  885. 

5 — II  Elliott  R.  and  S. 
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If  this  reasoning  is  valid  it  necessarily  follows  that  the  delegation  of 
the  one  does  not  carry  the  other,  and  that  the  authority  to  assess  other 
property  than  that  benefited  can  only  be  conferred,  if  indeed,  it  can 
be  conferred  at  all,  by  an  express  legislative  grant.*"  It  is,  therefore, 
correctly  held,  as  we  think,  that  in  the  absence  o£  a  statute  there  is 
no  right  to  seize  any  other  property  than  that  directly  assessed,  and 
consequently  no  personal  liability.'^  The  contractor  cannot  look  to 
any  other  property  than  that  assessed,"^  unless,  as  is  sometimes  the 
case,  there  is  a  valid  agreement  creating  a  personal  liability.'* 

§  707.  (568)  Personal  liability — ^Attempt  to  impose  it  by  statute. 

— This  much  is  clear  upon  principle;  but  whether  the  legislature  can 
create  a  personal  liability  by  a  direct  enactment  is  a  question  of  more 
difBculty.  It  is  not  easy  to  perceive  how  the  assessment  can  extend 
beyond  the  property  against  which  it  is  directed,  since  the  sole  f  ounda^ 
tion  of  the  right  to  direct  and  enforce  the  assessment  rests  upon  the 


=°  Macon  v.  Patty,  57  Miss.  378, 
386,  34  Am.  Rep.  451;  Neenan  v. 
Smith,  50  Mo.  525;  Wright  v.  Chi- 
cago, 20  III.  252;  Chicago  v.  Wright, 
S2  111.  192;  Craw  v.  Village  of  To- 
lono,  96  111.  255;  36  Am.  Rep.  143; 
Virginia  v.  Hall,  96  111.  278;  Wolf  v. 
Philadelphia,  105  Pa.  St.  25;  Mix 
V.  Ross,  57  111.  121. 

«i  Green  v.  Ward,  82  Va.  324;  Wolf 
V.  Philadelphia,  105  Pa.  St.  25;  Ivan- 
hoe  V.  Enterprise,  29  Ore.  245,  45 
Pac.  771,  35  L.  R.  A.  58,  61  (citing 
text);  Seattle  v.  Yesler,  1  Wash. 
Ter.  571;  Barber  Asphalt  Pav.  Co. 
V.  Watt,  51  La.  Ann.  1345,  26  So. 
70;  McCrowell  v.  City  of  Bristol,  89 
Va.  652,  16  S.  E.  867,  20  L.  R.  A. 
653n.  To  the  same  effect  are  Mix 
V.  Ross,  57  111.  121;  City  of  Owens- 
boro  V.  Hope  (Ky.),  110  S.  W.  272, 
33  Ky.  L.  426;  State  v.  Irey,  42  Neb. 
186,  60  N.  W.  601;  Philadelphia 
Mortgage  &c.  Co.  v.  Omaha,  63  Neb. 
280,  88  N.  W.  523,  57  L.  R.  A.  150, 
93  Am.   St.   442. 

"  City  of  New  Albany  v.  Sweeney, 
13  Ind.  245;  Balfe  v.  Lammers,  109 
Ind.  347,  350,  10  N.  E.  92;  City  of 
Greenfield  v.  State,  113  Ind.  597,  599, 
15  N.  E.  241;  Board  of  Com'rs  of 
Montgomery  County  v.  Pullen,  111 


Ind.  410,  12  N.  E.  298.  See  also. 
Smith  V.  City  of  Des  Moines,  106 
Iowa  590,  76  N.  W.  836;  Otis  v.  De 
Boer,  116  Ind.  531,  19  N.  E.  317; 
Chadwick  v.  Kelley,  187  U.  S.  540, 
47  L.  ed.  293,  23  Sup.  Ct.  175,  Jack- 
son V.  McHargue  (Ky.),  106  S.  W. 
871,  32  Ky.  L.  564;  Heman  Constr. 
Co.  V.  Loevy,  179  Mo.  455,  78  S.  W. 
613. 

°^  See,  as  to  rule  where  there  is  a 
waiver  and  promise  to  pay,  Edward 
C.  Jones  Co.  v.  Perry,  26  Ind.  App. 
554,  57  N.  E.  583;  Wayne  County 
Sav.  Bank  v.  Gas  City  Land  Co.,  156 
Ind.  662,  59  N.  E.  1048;  Parwell  v. 
Des  Moines  &c.  Co.,  97  Iowa  286,  66 
N.  W.  176,  35  L..  R.  A.  63n.  It  is 
frequently  provided  that,  by  exe- 
cuting a  waiver  and  agreeing  to  pay, 
the  property  owner  may  obtain  the 
right  to  pay  in  instalments.  Hayes 
V.  Shirk,  167  Ind.  569,  578,  78  N. 
E.  653.  See  also  for  other  illustra- 
tions of  personal  liability  by  con- 
tract, Talcott  V.  Noel,  107  Iowa  470, 
78  N.  W.  39;  Sleeper  v.  Bullin,  6 
Kan.  300;  Atkins  v.  Case,  81  Mo. 
App.  104;  In  re  Hun,  144  N.  Y.  472, 
39  N.  E.  376;  Moore  v.  Barry,  30  S. 
Car.  530,  9  S.  E.  589,  4  L.  R.  A. 
294n. 


67  PROCEDURE   AND  ESTOPPEL   IN   ASSifiSSMENT   OASES.  §'  707 

theory  that  the  land  receives  a  benefit  equal  to  the  assessment."*  If 
the  land,  with  the  superadded  value  given  it  by  the  improvement,  will 
not  pay  the  assessment,  there  is  no  constitutional  warrant  for  the 
right  to  seek  payment  of  the  assessment  elsewhere,  for  the  land  is  all 
that  the  improvement  can  by  any  possibility,  benefit,  and  land  that  is 
not  benefited  cannot  be  seized  without  violating  the  principle  which 
forbids  the  taking  of  property  without  compensation,  nor  without 
breaking  down  the  only  theory  upon  which  it  is  possible  to  sustain 
local  assessments,  and  yet,  if  there  is  a  personal  liability,  the  assess- 
ment may  be  enforced,  although  the  land,  even  as  enhanced  in  value 
by  the  improvement,  may  not  be  worth  a  tithe  of  the  expense  of  mak- 
ing the  improvement.  The  decisions  which  declare  statutes  imposing 
a  personal  liability  upon  the  landowner  unconstitutional  are,  in  our 
judgment,  so  strongly  entrenched  in  principle  that  they  cannot  be 
shaken."^  There  are,  however,  cases  in  which  the  validity  of  such  stat- 

"Wewell   V.    Cincinnati,   45    Ohio  Macon   v.    Patty,    57    Miss.    378,    34 

St.  407,  15  N.  E.  196,  12  West.  Rep.  Am.  Rep.  451;    Craw  v.  Tolono,   96 

861;    In  re  Com'rs  of  Elizabeth,  49  111.  255,  36  Am.  Rep.  143;   Shepherd 

N.  J.  L.  488,  10  Atl.  363;   Wright  v.  v.  City  of  Sullivan,  166  111.  78,   46 

Boston,   9   Cush.    (Mass.)    233;    Mc-  N.  E.  720;   Virginia  v.  Hall,  96  111. 

Gonigle  v.  Allegheny  City,  44  Pa.  St.  278;   Hoover  v.  People,  171  111.  182, 

118;   Lockwood  v.  St.  Louis,  24  Mo.  49  N.  E.  367;    Meyer  v.  Covington, 

20;    Palmer   v.   Way,    6    Colo.    106;  103  Ky.  546,  45  S.  W.  769,  20  Ky.  L. 

Litchfield  v.  Vernon,  41  N.  Y.  123;  239;  Langem  v.  Betzer  (Ky.),  82  S. 

Allen   v.   Drew,    44   Vt.    174;    Tide-  W.  280,  26  Ky.  L.  579;    Page  v.  W. 

Water  Co.  v.  Coster,  18  N.  J.  Bq.  518,  W.  Chase  Co.,  145  Cal.  578,  79  Pac. 

90  Am.  Dec.  634;  Palmer  v.  Stumph,  278;   GafCney  v.  Gough,  36  Cal.  104; 

29   Ind.   329;    Hale  v.   Kenosha,   29  Taylor  v.  Palmer,  31  Cal.  240,  Heft 

Wis.  599;    Bridgeport  v.  New  York  v.  Payne,  97  Cal.  108,"  31  Pac.  844; 

&c.  R.  Co.,  36  Conn.  255,  4  Am.  Rep.  Seattle  v.  Yesler,  1  Wash.  Ter.  571; 

63;   Alexander  v.  Baltimore,  5  Gill.  Broadway    &c.    v.    McAtee,    8    Bush 

(Md.)  383,  46  Am.  Dec.  630;  Hayden  (Ky.)  508,  8  Am.  Rep.  480;  Green  v. 

V.  Atlanta,  70  Ga.  817;   Raymond  v.  Ward,  82  Va.  324;   Asberry  v.  City 

Cleveland,    42    Ohio    St.    522;    ante,  of  Roanoke,   91   Va.   562;    22   S.   E. 

i§  662   (542),  684  (556),  685   (557).  360,  42  L.  R.  A.  636;  Violett  v.  Alex- 

Contra,    Morrison    v.    Hershire,    32  andria,  92  Va.  561,  23  S.  B.  909,  53 

Iowa  271;  Warren  v.  Henly,  31  Iowa  Am.  St.  825,  31  Am.  St.  382;  City  of 

31;  State  v.  Charleston,  12  Rich.  (S.  Raleigh  v.  Peace,  110  N.  Car.  32,  14 

Car.)  702.  S.  B.  521,  525   (quoting  text),  17  L. 

«=  Brookings  v.  Natwick,  22  S.  Dak.  R.  A.  330n;   Ivanhoe  v.  Enterprise,  29 

S22,    117    N.    W.    376,    18    L.   R.    A.  Ore.  245,  45  Pac.  771,  35  L.  R.  A.  58, 

(N.  S.)   1259  and  note;   Higgins  v.  61,  and  note  (citing  text).    See  also, 

Ausmuss,   77   Mo.  351,   133  Am.   St.  as  to  non-residents,  Dewey  v.  City 

927n;    Louisiana   v.   Miller,   66   Mo.  of  Des  Moines,  173  U.  S.  193,  43  L. 

467;   Neenan  v.  Smith,  50  Mo.  525;  ed.  665,  19  Sup.  Ct.  379.   This  section 

Heman   Constr.   Co.   v.   Loevy,    179  is  quoted  to  the  above  place  in  the 

Mo.    455,    78    S.    W.    613;     Heman  text  with  approval,  in  City  of  Brook- 

Constr.  Co.  v.  Wabash  R.   Co.,  206  ings  v.   Natwick,   22   S.   Dak.   927n, 

Mo.    172,   104    S.    W.    67,    12    L.   R.  117  N.  W.  376,  18  L.  R.  A.   (N.  S.) 

A.    (N.   S.)    112,  121  Am.   St.   649;  1259,  1262,  1263,  and  the  annotation 
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utes  is  expressly  affirmed  and  others  in  which  it  is  tacitly  assumed.'^ 
It  is  no  answer  to  the  argument  against  the  validity  of  such  statutes 
to  assert  that  the  levying  of  special  assessments  is  an  exercise  of  the 
taxing  power,  and  that  the  legislative  exercise  of  this  power  is  not  sub- 
ject to  judicial  supervision;  for  it  is  not  true  that  the  legislative 
power  is  unfettered,  and  it  is  true  that  it  is  not  only  the  right,  but 
the  duty  of  the  judiciary  to  declare  void  all  statutes  that  violate  the 
provisions  of  the  constitution.  If  assessments  are  levied  where  there  is 
clearly  no  special  benefit,  the  constitution  is  violated,  and  the  assess- 
ment should  fall. 

§708.  (569)  Validity  of  assessment  which  conforms  to  statute. — 

It  is  difficult,  if  not  impossible,  to  extract  a  satisfactory  conclusion 
from  the  authorities  as  to  how  far  the  courts  may  go  in  deciding  upon 
the  validity  of  an  assessment  where  it  has  been  levied  in  conformity 
to  a  statute.  From  the  cases  which  we  have  already  referred  to,  it  is 
apparent  that  there  is  no  little  conflict  and  confusion,  and  the  con- 
fusion grows  deeper  as  the  cases  are  further  explored.  In  some  cases 
it  has  been  directly  held  that  the  decision  of  the  common  council  as  to 
what  shall  compose  the  taxing  district  is  conclusive,' ''  and  in  another, 

to  the  case  as  last  reported  reaches  land,  34  Ohio  St.  551) ;    Pittsburgh 

the  same  conclusion  as  that  stated  &c.  R.  Co.  v.  Hays,  17  Ind.  App.  261, 

in  the  text.    See  also,  KoUer  v.  La  44  N.  B.  375,  45  N.  E.  675,  46  N.  E. 

Crosse,  106  Wis.  369,  82  N.  W.  341;  597;  Lake  Erie  &c.  R.  Co.  v.  Walters, 

Gage  V.  Chicago,  225  111.  218,  80  N.  9  Ind.  App.  684;  37  N.  E.  295;  Louis- 

B.  127.  vine  &c.  R.  Co.  v.  State,  8  Ind.  App. 

"Dewey  v.  Des  Moines,  101  Iowa  377,  35  N.  E.  916.    The  question  of 

416,  70  N.  W.  605;  City  of  Rochester  the   constitutionality   of    such   stat- 

V.  Rochester  R.  Co.,  109  App.   Div.  utes  was  not  recognized  in  Davidson 

(N.  Y.)  638,  96  N.  Y.  S.  152;  Frank-  v.  New  Orleans,  96  U.  S.  97,  24  L. 

lin    V.    Hancock,    204    Pa.    110,    53  ed.  616.    So  far  as  any  intimation 

Atl.  644;    Storrie  v.  Cortes,  90  Tex.  is  given  it  is  against  their  validity, 

283,  38  S.  W.  154,  35  L.  R.  A.  666;  but   the   question   was   decided   not 

Mayor    v.    Colgate,    12    N.   Y.    140;  to  be  a  federal  one,   and  no  judg- 

In  re  Vacation  Centre  St.,  115  Pa.  ment    was    given    upon    it.     So    in 

St.  247,  8  Atl.  56;   Hazzard  v.  Hea-  Dewey  v.  City  of  Des  Moines,  173 

cock,  39  Ind.  172;  Lefevre  v.  Detroit,  U.  S.  193,  43  L.  ed.  665,  19  Sup.  Ct. 

2   Mich.   856;    Eschbach  v.   Pitts,   6  379.   Few,  if  any,  of  the  above  cases, 

Md.  71;  Lovell  v.  City,  10  Minn.  290,  except   the   first  two   namely,    that 

Nichols  V.  Bridgeport,  23  Conn.  189;  from  Iowa  and  one  from  New  York, 

60  Am.  Dec.  636;   Lowell  v.  French,  squarely    decide    that    the    owner's 

6  Cush.   (Mass.)   223;   New  Orleans  land  affected  may  be  taken  for  the 

V.  Wire,  20  La.  Ann.  500;  Bonsall  v.  improvement  and  a  personal  judg- 

Lebanon,  19  Ohio  418;    Clemens  v.  ment  rendered  against  him  for  the 

Mayor,   16  Md.   208.    See  also,  Bur-  deficiency. 

lington  V.  Quick,  47  Iowa  222,  226;  "Rogers   v.    St.    Paul,    22    Minn. 

Gest  V.  Cincinnati,  26  Ohio  St.  275  494;  State  v.  District  Ct.  of  Ramsey 

(but  compare  Chamberlain  v.  Cleve-  County,  95  Minn.  50S,  104  N.  W.  553; 
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that  if  the  district  is  so  laid  out  as  to  destroy  equality  the  courts  will 
annul  the  decision  of  the  local  officers.**  In  other  cases  it  is  broadly 
laid  down  that  an  assessment  cannot  stand  unless  the  benefit  is  equal 
to  the  expense.""  In  still  other  cases  it  is  adjudged  that  a  statute 
which  does  not  fix  a  certain  standard  by  which  the  assessment  shall 
be  made  is  unconstitutional.'"  It  is  held  by  other  courts  that  it  must 
appear  in  some  way  that  the  benefit  equals  the  assessment.'^  Other 
cases  affirm  that  if  the  legislature  erects  the  standard  by  fixing  the 
district,  by  providing  that  property  shall  be  assessed  by  the  front  foot, 
or  by  the  acre,  the  decision  as  to  what  the  standard  shall  be  is  con- 
clusive,'^ and  yet  other  cases  assert  that  this  general  rule  is  not  with- 


Allen  V.  Davenport,  107  Iowa  90,  77 
N.  W.  532;  Scranton  City  v.  Bush, 
160  Pa.  St.  499,  28  Atl.  926.  See  also. 
Little  Rock  v.  Katzenstein,  52  Ark. 
107,  12  S.  W.  198;  Coates  v.  Nugent 
(Kan.),  99  Pac.  597;  Beckett  v. 
City  of  Portland,  53  Ore.  169,  99  Pac. 
659.  In  Osborne  v.  Board  of  Improve- 
ment of  Pav.  Dlst.  of  Ft.  Smith,  — 
Ark.  — ,  128  S.  W.  357,  action  of 
council  and  assessor  is  held  conclu- 
sive, except  for  fraud  or  demonstra- 
ble mistake,  unless  set  aside  in  a 
proceeding  under  the  statute  for  that 
purpose  and  within  the  statutory 
time. 

»» Preston  v.  Roberts,  12  Bush 
(Ky.)   570. 

»"  Thomas  v.  Gain,  35  Mich.  155,  24 
Am.  Rep.  535.  See  also.  Auditor  Gen- 
eral V.  O'Neill,  143  Mich.  343,  106  N. 
W.  895  (but  compare  Walker  v.  De- 
troit, 138  Mich.  639,  101  N.  W.  847); 
Berdel  v.  City  of  Chicago,  217  111.  429, 
75  N.  E.  386;  Kersten  v.  Milwaukee, 
106  "Wis.  200,  81  N.  W.  948,  1103,  48 
L.  R.  A.  851;  City  of  Asheville  v. 
Wachovia  Loan  &c.  Co.,  143  N.  Car. 
360,  55  S.  E.  800;  Walsh  v.  Sims, 
65  Ohio  St.  211,  62  N.  E.  120. 

'"Barnes  v.  Dyer,  56  Vt.  469;  State 
V.  Newark,  8  Vroom  (N.  J.)  415,  18 
Am.  Rep.  729;  New  Brunswick  &c. 
Co.  V.  Com'r  of  Streets,  9  Vroom  (N. 
J.)  190,  20  Am.  Rep.  380;  State  v. 
Mayor,  8  Vroom  (N.  J.)  412;  White- 
ford  V.  Probate  Judge,  53  Mich.  130, 
18  N.  W.  593.  In  State  v.  Newark, 
8  Vroom  (N.  J.)  415,  18  Am.  Rep. 
729,  it  was  said:  "The  only  safe 
rule  is,  that  the  statute  authorizing 
the    improvement    shall    itself    fix. 


either  In  terms  or  by  fair  implica- 
tion, the  legal  standard  to  which 
the  assessment  must  be  made  to 
conform.  In  no  other  way  can  prop- 
erty be  adequately  protected."  See 
also.  City  of  Detroit  v.  Chapin,  112 
Mich.  588,  71  N.  W.  149,  42  L.  R.  A. 
638. 

"Crawford  v.  People,  82  111.  557; 
City  of  Detroit  v.  Chapin,  112  Mich. 
588,  71  N.  W.  1<'9,  42  L.  R.  A.  638; 
Norwood  V.  Baker,  172  U.  S.  269,  43 
L.  ed.  443,  19  Sup.  Ct.  187.  But  see, 
ante,  §  687  (559),  and  decisions  of 
the  United  States  Supreme  Court 
cited  in  the  next  following  note. 

'^  People  V.  Lawrence,  41  N.  Y. 
137;  City  of  St.  Louis  v.  Oeters,  36 
Mo.  456;  Shaw  v.  Dennis,  5  Gilm. 
(111.)  405;  Philadelphia  v.  Field,  58 
Pa.  St.  320;  Macon  v.  Patty,  57  Miss. 
378,  34  Am.  Rep.  451;  Kelly  v.  Cleve- 
land, 34  Ohio  St.  468;  Bigelow  v. 
Chicago,  90  111.  49.  See  also,  Jen- 
nings V.  Le  Breton,  80  Cal.  8,  21 
Pac.  1127;  Cramer  v.  Charleston, 
176  111.  507,  52  N.  E.  73;  Wilzinski 
V.  Greenville,  85  Miss.  393,  37  So. 
807;  Ross  v.  Gates,  183  Mo.  338,  81 
S.  W.  1107;  Hibben  v.  Smith,  191 
IT.  S.  310,  48  L.  ed.  195,  24  Sup.  Ct. 
88;  Wight  v.  Davidson,  181  U.  S. 
371,  45  L.  ed.  900,  21  Sup.  Ct.  616; 
French  v.  Barber  Asphalt  Pav.  Co., 
181  U.  S.  324,  45  L.  ed.  879,  21  Sup. 
Ct.  625;  Town  of  Tonawanda  v. 
Lyon,  181  U.  S.  389,  45  L.  ed.  908, 
21  Sup.  Ct.  609;  Webster  v.  Fargo, 
181  U.  S.  394,  45  L.  ed.  912,  21  Sup. 
Ct.  623,  645;  Louisville  &c.  R.  Co.  v. 
Barber  Asphalt  Pav.  Co.,  197  U.  S. 
430,  49  L.  ed.  819,  25  Sup.  Ct.  466. 
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but  exceptions.''^  It  is  impossible  to  reconcile  all  the  authorities,  but 
we  have  already  considered  them,  and  stated  our  views  upon  the  sub- 
ject.^* 

§  709.  (570)  Assessment  of  property  not  subject  to  sale. — ^The  de- 
cisions aie  generally  to  the  effect  that  an  assessment  may  be  valid, 
although  the  peculiar  nature  of  the  property  excludes  the  conclusion 
that  it  could  have  received  an  immediate  benefit.  Ordinarily,  the  ques" 
tion  of  benefits  is  determined  by  ascertaining  what  value  the  improve- 
ment adds  to  the  market  value  of  the  property,  but  this  rule  cannot 
be  invariably  applied  to  assessments  for  the  improvement  of  roads  or 
streets.  Thus,  the  fact  that  the  property  is  occupied  by  a  railroad 
track,'' °  or  that  it  is  used  as  a  cemetery,'*  or  for  purposes  of  religious 
worship,^''  or  is  set  apart  to  charitable  or  educational  purposes,''*  has 
been  held  not  to  exempt  it  from  assessment  unless  the  statute  so  pro- 
vides. Property  may  be  liable  to  the  assessment,  as  it  is  held  by  some  of 
the  courts,  and  yet  not  be  subject  to  sale  on  the  assessment,  as,  for  in- 


"  Mayor  of  Baltimore  v.  Hughes, 
1  Gill  &  J.  (Md.)  480,  483,  19  Am. 
Dec.  243;  Litchfield  v.  Vernon,  41  N. 
Y.  123;  People  v.  Lawrence,  41  N. 
Y.  137;  Washington  Av.,  69  Pa.  St. 
352,  8  Am.  Rep.  255;  Wright  v. 
Boston,  9  Gush.  (Mass.)  233;  State 
V.  St.  Louis,  1  Mo.  App.  503;  City  of 
St.  Louis  V.  Oeters,  36  Mo.  456; 
Clapp  V.  Hartford,  35  Conn.  66; 
Hunger  ford  v.  Hartford,  39  Conn. 
279.  See  also.  White  v.  City  of  Ta- 
coma,  109  Fed.  32;  Berdel  v.  City  of 
Chicago,  217  111.  429,  75  N.  E.  386. 

"See  ante,  §§  684-688  (556-560). 

"Peru  &c.  R.  Co.  v.  Hanna,  68 
Ind.  562;  City  of  Chicago  v.  Baer,  41 
111.  306;  Northern  &c.  R.  Co.  v.  Con- 
nelly, 10  Ohio  St.  159;  Burlington 
&c.  R.  Co.  v.  Spearman,  12  Iowa  112; 
New  Haven  v.  Fair  Haven  &c.  R. 
Co.,  38  Conn.  422,  9  Am.  Rep.  399; 
Bridgeport  v.  New  York  &c.  R.  Co., 
36  Conn.  255,  4  Am.  Rep.  63;  Chi- 
cago &c.  R.  Co.  T.  Chicago,  90  111. 
573,  32  Am.  Rep.  54;  Ludlow  v. 
Trustees,  78  Ky.  357;  Appeal  of 
North  Beach  &c.  R.  Co.,  32  Gal.  499; 
Northern  Pac.  R.  Co.  v.  Seattle,  46 
Wash.  674,  91  Pac.  244,  12  L.  R.  A. 
(N.  S.)  121,  123  Am.  St.  955;  ante, 
§  674.    See  also,  Cicero  &c.  R.  Co. 


V.  City  of  Chicago,  176  111.  501, 
52  N.  E.  866;  Louisville  &c.  R.  Co. 
V.  State,  122  Ind.  443,  24  N.  E.  350; 
Atchison  &c.  R.  Go.  v.  Peterson,  51 
Pac.  290,  58  Kan.  818,  not  reported 
in  full.  But  see  State  v.  Newark,  27 
N.  J.  L.  185;  Oshkosh  &c.  R.  Co.  v. 
Winnebago  County,  89  Wis.  435,  61 
N.  W.  1107;  City  of  Boston  v.  Boston 
&c.  R.  Co.,  170  Mass.  95,  49  N.  E.  95; 
Storrie  v.  Houston  City  R.  Co.,  92 
Tex.  129,  46  S.  W.  796,  44  L.  R.  A. 
716. 

"Buffalo  Cemetery  v.  Buffalo,  46 
N.  Y.  506;  Mayor  of  Baltimore  v. 
Proprietors  &c.,  7  Md.  517;  ante, 
§  671. 

"Matter  of  Mayor  &c.,  11  Johna 
(N.  Y.)  77;  Northern  Liberties  v. 
St.  John's  Church,  13  Pa.  St.  104; 
Second  &c.  Society  v.  Providence,  6 
R.  I.  235;  Lefevre  v.  Detroit,  2  Mich. 
586;  Trustees  v.  Ellis,  38  Ind.  3; 
Rausch  y.  Trustees,  107  Ind.  1,  8  N. 
E.  25;  Broadway  &c.  v.  McAtee,  8 
Bush  (Ky.)  508,  8  Am.  Rep.  480; 
ante,  §  671. 

"Cincinnati  College  v.  State,  19 
Ohio  110;  Lafayette  v.  Orphan  Asy- 
lum, 4  La.  Ann.  1;  ante,  §§  671, 
676. 
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stance,  in  case  of  burial  grounds. ''°  It  is  not  without  difficulty,  at  least, 
that  the  decisions  on  the  point  just  mentioned  can  be  harmonized  with 
the  general  doctrine  that  where  a  remedy  is  provided  by  statute  for  the 
enforcement  of  an  assessment  that  remedy  is  exclusive.*"  So,  in  the 
case  of  a  railroad  track,  if  it  is  not  benefited  by  the  improvement,  we 
think  the  better  rule  is  that  it  cannot  be  assessed  therefor,'^  although  it 
is  not  necessarily  exempt  from  assessment  if  it  receives  a  special  bene- 
fit.«^ 

§  710.  (571)  Patented  process. — ^The  question  whether  a  patented 
process  or  article  can  be  used  in  the  improvement  of  a  street  at  the 
cost  of  the  property  owners  has  given  rise  to  much  discussion,  but  we 
think  the  better  opinion  is  that  it  may  be  so  used,*^  at  least  when  proper 


"Louisville  v.  Nevin,  10  Bush 
(Ky.)  549,  19  Am.  Rep  78;  Lima  v. 
Cemetery  Ass'n,  42  Ohio  St.  128,  51 
Am.  Rep.  809.  But  see,  contra,  Pro- 
prietors Mt.  Auburn  Cemetery  v. 
Cambridge,  150  Mass.  12,  22  N.  B. 
66,  4  L.  R.  A.  836.  On  the  general 
subject  and  to  the  effect  that  prop- 
erty may  be  made  assessable  even 
though  it  cannot  be  sold,  see  ante, 
I  675  (550);  also.  In  re  Howard 
Ave.,  44  Wash.  62,  86  Pac.  1117,  120 
Am.  St.  973. 

*■  See  further  on  this  general  sub- 
ject, ante,  §§  670,  675   (549,  550). 

^  City  of  Philadelphia  v.  Philadel- 
phia &c.  R.  Co.,  33  Pa.  St.  41;  Alle- 
gheny City  V.  Western  Pennsylvania 
R.  Co.,  138  Pa.  St.  375,  21  Atl.  763; 
Detroit  &c.  R.  Co.  v.  Grand  Rapids, 
106  Mich.  13,  63  N.  W.  1007,  28  L. 
R.  A.  793,  58  Am.  St.  466;  Chicago 
&c.  R.  Co.  V.  Milwaukee,  89  Wis. 
506,  62  N.  W.  417,  28  L.  R.  A.  249, 
and  note;  City  of  Bloomington  v. 
Chicago  &c.  R.  Co.,  134  111.  451,  26 
N.  E.  366;  Village  of  River  Forest 
V.  Chicago  &c.  R.  Co.,  197  111.  344, 
64  N.  E.  364;  New  York  &c.  R.  Co. 
V.  City  of  New  Haven,  42  Conn.  279, 
19  Am.  Rep.  534;  Naugatuck  R.  Co. 
V.  Waterbury,  78  Conn.  193,  61  Atl. 
474;  City  of  Boston  v.  Boston  &c. 
R.  Co.,  170  Mass.  95,  49  N.  E.  95,  96,  2 
Elliott  Railroads  (2d  ed.),  §  786. 
Some  of  the  courts,  indeed,  hold  that 
it  cannot  be  so  benefited  as  to  jus- 


tify an  assessment.  See  also,  Chi- 
cago &c.  R.  Co.  V.  Ottumwa,  112 
Iowa  300,  83  N.  W.  1074,  51  L.  R.  A. 
763;  Paterson  &c.  R.  Co.  v.  City  ot 
Passaic,  54  N.  J.  L.  340,  23  Atl.  945. 
Of  course  it  may  not  be  assessable 
because  not  within  the  terms  of  the 
particular  statute.  See  generally,  2 
Elliott  on  Railroads  (2d  ed.),  §§  787- 
788a. 

•^Authorities  cited  in  note  75 
supra;  2  Elliott  on  Railroads,  §  786, 
and  numerous  authorities  there 
cited.  State  v.  Passaic,  54  N.  J.  L. 
340,  23  Atl.  945;  Jacksonville  R. 
Co.  V.  City  of  Jacksonville,  114  111. 
562,  2  N.  E.  478;  Illinois  Cent.  R. 
Co.  V.  City  of  Decatur,  147  U.  S. 
190,  37  L.  ed.  132,  IS  Sup.  Ct.  293; 
Pittsburgh  &c.  R.  Co.  v.  Hays,  17 
Ind.  App.  261,  44  N.  E.  375,  45  N. 
E.  675,  46  N.  E.  597;  Heman  Constr. 
Co.  V.  Wabash  R.  Co.,  206  Mo.  172, 
104  S.  W.  67,  121  Am.  St.  649,  12  L. 
R.  A.  (N.  S.)  112,  and  note;  Louis- 
ville &c.  R.  Co.  V.  Barber  &c.  Co., 
197  IT.  S.  430,  49  L.  ed.  819,  25  Sup. 
Ct.  466;  Northern  Pac.  R.  Co.  v. 
City  of  Seattle,  46  Wash.  674,  91 
Pac.  244,  123  Am.  St.  955,  12  L.  R. 
A.  (N.  S.)  121. 

^  Mayor  of  Baltimore  v.  Flack, 
104  Md.  107,  64  Atl.  702;  Hobart  v. 
City  of  Detroit,  17  Mich.  246,  97  Am. 
Dec.  185;  Holmes  v.  Common  Coun- 
cil, 120  Mich.  226,  79  N.  W.  200,  77 
Am.  St.  587,  45  L.  R.  A.  121;  Rhodes 
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steps  are  taken  and  all  bidders  are  put  upon  what  may  be  deemed  a 
substantially  equal  footing.  If  it  were  to  be  held  otherwise  then  prog- 
ress might  be  arrested,  and  the  property  owners  deprived  of  the  best 
and  most  lasting  improvement.  There  is,  however,  not  a  little  to  be 
said  on  the  opposite  side  of  the  question,  for  if  a  patented  process  can 
be  used,  there  can,  perhaps,  be  no  real  competition  in  all  respects,  un- 
less some  such  arrangement  as  that  referred  to  in  the  next  section 
should  be  deemed  to  furnish  full  competition.  But  the  law  as  a  prac- 
tical science  chiefly  regards  utility,  and  this  consideration,  in  view  of 
the  fact  that  if  all  is  done  that  can  be  done  in  the  nature  of  the  case 
the  legislature  could  not  well  have  intended  more,  and  that  the  mu- 
nicipalities and  people  should  not  be  deprived  of  the  best,  may  well  be 
regarded  as  sufBcient  to  turn  the  scale. 


v.  Board,  10  Colo.  App.  99,  49  Pac. 
430;  City  of  Newark  v.  Bonnell,  57 
N.  J.  L.  424,  31  Atl.  408,  51  Am.  St. 
609;  Ryan  v.  City  of  Paterson,  66  N. 
J.  L.  533,  49  Atl.  587;  Bye  v.  Atlantic 
City,  73  N.  J.  L.  402,  64  Atl.  1056;  In 
re  Dugro,  50  N.  Y.  513;  Baird  v. 
Mayor,  96  N.  Y.  567;  Dolan  v.  Mayor, 
67  N.  Y.  609,  afE'g  decision,  as  re- 
ported in  N.  Y.  Daily  Transcript, 
Feb.  8,  1869;  Verdin  v.  City  of  St. 
Louis,  131  Mo.  36,  33  S.  W.  520;  Bar- 
ber Asphalt  Pav.  Co.  v.  Hunt,  100 
Mo.  22,  13  S.  "W.  98,  18  Am.  St.  530,  8 
L.  R.  A.  110;  Swift  v.  City  of  St. 
L«uis,  180  Mo.  80,  79  S.  W.  172;  Bar- 
ber Asphalt  Pav.  Co.  v.  Field,  188  Mo. 
182,  86  S.  W.  860;  Field  v.  Barber 
Asphalt  Pav.  Co.,  117  Fed.  925;  Field 
V.  Barber  Asphalt  Pav.  Co.,  194  U.  S. 
618,  48  L.  ed.  1142,  24  Sup.  Ct.  784. 
See  also,  Fones  Hardware  Co.  v.  Brb, 
54  Ark.  645,  17  S.  W.  7,  13  L.  R.  A. 
S53n;  Silsby  &c.  Co.  v.  City  of  Allen- 
town,  153  Pa.  St.  319,  26  Atl.  646; 
Shuck  v.  City  of  Reading,  186  Pa. 
St.  248,  40  Atl.  310;  Yarnold  v.  Law- 
rence, 15  Kan.  126;  State  v.  Board, 
57  Kan.  267,  45  Pac.  616;  Bunker 
v.  City  of  Hutchinson,  74  Kan.  651, 
87  Pac.  884;  Kilvington  v.  Superior, 
83  "Wis.  222,  53  N.  W.  487,  18  L.  R. 
A.  45;  Hastings  v.  Columbus,  42 
Ohio  St.  585;  Beazley  v.  Kennedy 
(Tenn.),  52  S.  W.  791;  Warren  v. 
Barber  &c.  Co.,  115  Mo.  572,  22  S. 


W.  490.  Contra,  Nicolson  Pavement 
Co.  V.  Fay,  35  Cal.  695  (apparently 
limited  in  N.  P.  Perrie  Co.  v.  Quack- 
enbush,  104  Cal.  684,  38  Pac.  533; 
Nicolson  Pavement  Co.  v.  Painter, 
35  Cal.  699;  Dean  v.  Charlton,  23 
Wis.  590  (limited  in  Kilvington  v. 
City  of  Superior,  83  Wis.  222,  53 
N.  W.  487),  18  L.  R.  A.  45n;  Bur- 
gess V.  Jefferson,  21  La.  Ann.  14S 
(where  there  is  no  agreement); 
Fishburn  v.  City  of  Chicago,  171  111. 
338,  49  N.  E.  532,  63  Am.  St.  236, 
39  L.  R.  A.  482,  46  Cent.  L.  J.  261, 
and  note;  Siegel  v.  City  of  Chicago, 
223  111.  428,  79  N.  E.  280;  Mona- 
ghan  V.  City  of  Indianapolis,  37 
Ind.  App.  280,  76  N.  E.  424  (unless 
there  is  an  agreement  putting  bid- 
ders on  substantial  equality).  See 
also.  Smith  v.  Syracuse  Imp.  Co., 
161  N.  Y.  484,  55  N.  E.  1077;  Seibert 
V.  City  of  Indianapolis,  40  Ind.  App. 
296,  81  N.  E.  99;  Barber  Asphalt 
Pav.  Co.  V.  Gogreve,  41  La.  Ann.  251, 
5  So.  848;  Flnerau  v.  Central  &c. 
Co.,  116  Ky.  495,  76  S.  W.  415,  25 
Ky.  L.  876;  Matter  of  Merriam,  84 
N.  Y.  596;  Rose  v.  Low,  85  App. 
DIv.  (N.  Y.)  461,  83  N.  Y.  S.  598; 
Allen  V.  Milwaukee,  128  Wis.  678, 
106  N.  W.  1099,  5  L.  R.  A.  (N.  S.) 
680,  116  Am.  St.  54;  Mayor  of  Balti- 
more V.  Raymo,  68  Md.  569,  13  Atl. 
383.  Compare  City  Street  Improv. 
Co.  V.  Kroh,  —  Cal.  — ,  110  Pac.  933. 
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§  711.   Eevicw  of  cases  as  to  patented  articles  and  monopolies. — 

The  conclusion  reached  in  the  last  preceding  section  is  substantially 
the  same  as  stated  in  the  second  edition  of  this  work,  but  the  subject 
deserves  elaboration  or  more  extended  consideration.  There  are  two 
lines  of  authorities,  one  based  on  a  Wisconsin  case'*  holding  that  a 
patented  pavement  cannot  be  laid  or  a  patented  article  or  process  so 
used  under  a  statute  providing  for  competitive  bidding,  and  the  other 
based  on  a  Michigan  case'^  holding  that  it  can  be.  In  these  cases  there 
was  no  arrangement  offering  the  use  of  the  patent  to  all  bidders  on 
equal  terms,  or  the  like.  In  some  of  the  later  cases,  especially  the  most 
recent  ones,  such  an  arrangement  was  made.  The  decisions  denying  the 
right  proceed  mainly  upon  the  line  of  reasoning  or  theory  that  the 
mode  is  the  measure  of  power,  and  the  statute  should  be  strictly  fol- 
lowed, especially  where  property  owners  are  to  be  assessed,  and  that 
there  is  more  danger  of  fraud  and  can  be  no  true  competition  such  as 
the  statute  requires  where  such  a  patent  or  patented  pavement  or 
process  is  called  for.  The  Michigan  decision,  and  cases  following  it  to 
the  fullest  extent,  in  addition  to  showing  the  unfortunate  results  of 
the  other  doctrine  and  that  the  legislature  could  not  have  intended 
what  would  cause  any  such  result,  and  denying  that  there  is  any  more 
danger  of  fraud  or  any  less  protection  to  the  property  owners  where 
a  patented  article  or  process  is  called  for,  proceed  largely  upon  the 
theory  or  presumption  that  the  patentee  will  put  it  upon  the  market 
and  that  it  can  be  obtained  by  any  or  all  prospective  bidders  on  fair 
and  equal  terms.  This,  it  may  be  observed,  is  presuming,  in  eSect, 
exactly  what  is  expressly  done  by  contract  with  the  city  or  all  bidders 
in  most  instances  that  have  come  before  the  courts  in  recent  cases.  In 
New  York  no  such  presumption  is  referred  to,  but  the  same  conclusion 
is  reached,  upon  the  ground,  not  necessarily  inconsistent,  that  the  stat- 
utory provision  for  competitive  bidding  has  no  application  where  the 
article  is  patented,  as  "the  object  and  design  of  the  restriction  is 
wholly  inappropriate  to  the  circumstances  of  such  a  contract,  and 
can  be  made  to  apply  to  it  only  by  disregarding  its  plain  purpose  and 

"Dean  v.  Charlton,  23  Wis.   590,  elusion  as  the   Michigan  Court,  al- 

99  Am.  Dec.  205.  though  by   somewhat  different  rea- 

*=  Hobart  v.  Detroit,  17  Mich.  246,  soning.    See  for  a  decision  expressly 

97  Am.  Dec.  185.    It  may  perhaps,  approving  and  amplifying  the   rea- 

be   said  that  there  is  a  third   line  soning  of  Judge  Cooley  in  the  Michi- 

consisting  of,  or  based  on  New  York  gan  case,  Rhodes  v.  Board,  10  Colo, 

cases,  but  they  reach  the  same  con-  App.  99,  49  Pac.  430. 
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intent."*'  Wtile  there  may  be  some  apparent  inconsistency  between 
the  reasoning  in  the  Michigan  case  and  that  in  the  New  York  case, 
yet  we  think  there  is  none  in  reality,  at  least  in  feo  far  aS  they  both 
reason  in  effect  that  the  statute  was  never  intended  to  be  so  applied  as 
to  prevent  the  designation  or  use  of  a  patented  article  or  process,  and 
we  think  that  both  the  better  reason  and  the  weight  of  authority  for- 
bid that  a  statute  merely  providing  generally  for  competitive  bidding 
should  be  so  construed  and  applied  as  to  absolutely  deprive  the  mu- 
nicipalities and  people  of  the  right,  to  use  a  patented  article  or  process 
in  laying  pavements,  or  making  other  similar  improvements,  even 
though  the  abutters  are  to  be  assessed  for  such  improvements.  It  would 
seem  that  if  there  is  all  the  competition  that  is  possible  in  the  nature 
of  the  case,  the  statute  should  be  deemed  to  be  satisfied,  as  the  legis- 
lature could  not  have  intended  an  impossibility  nor  an  absolute  pro- 
hibition. Both  reason  and  the  weight  of  authority,  therefore,  support 
the  doctrine  that  if  the  patentee  relinquishes  his  exclusive  right  to 
the  city  for  the  use  of  any  and  all  bidders  who  may  obtain  the  contract, 
or  agrees  in  advance  that  the  successful  bidder  shall  have  the  right 
to  use  the  same,  at  a  certain  fixed  royalty  or  reasonable  price,  and  bid- 
ders are  so  notified  and  placed  as  near  as  may  be  upon  an  equal  foot- 
ing, the  statute  as  to  competitive  bidding  is  satisfied.*^   As  said  in  a 

™  Baird  v.  Mayor,  96  N.  Y.  567;  In  also  approved  in  Monaghan  v.  City  of 

re   Dugro,  50   N.  Y.   513;    Dolan  v.  Indianapolis,   37    Ind.   App.   280,   76 

Mayor,  67  N.  Y.  609.   For  procedure  N.  E.  424,  and  Dillingliam  v.  City 

under  very  recent  New  York  statute  Council  of  Spartanburg,  75   S.  Car. 

providing  how  a  patented  pavement  549,  56  S.  E.  381,  117  Am.  St.  917, 

may  be  contracted  for,  see  Warren  8  L.  R.  A.  412,  and  see  also.  People 

Bros.  Co.  V.  City  of  New  York,  190  v.  Van  Nat,  615  Barb.  (N.  Y.)  331; 

N.  Y.  297,  83  N.  E.  59.     In  Worth-  Kilvington  v.  Superior,  83  Wis.  222, 

ington  V.  Boston,  41  Fed.  23,  it  Is  53  N.  W.  487,  18  L.  R.  A.  45.  Contra, 

held  that  a  patent  may  be  called  for,  Siegel  v.   City  of  Chicago,   223  111. 

but   that   bids   must   be   invited   as  428,  79  N.  B.  280;  Allen  v.  Milwau- 

required  by  statute.    See  also.  City  kee,  128  Wis.  678,  106  N.  W.  1099, 

of  Newark  v.   Bonnell,  57  N.  J.  L.  116  Am.  St.  54,  5  L.  R.  A.   (N.  S.) 

424,  31  Atl.  408,  51  Am.  St.  609.  680   (under  a  special  statute) ;    Sei- 

"  Hastings  v.  Columbus,   42  Ohio  bert  v.  City  of  Indianapolis,  40  Ind. 

St.  585;   Saunders  v.  Iowa  City,  134  App.  296,  81  N.  E.  99   (material  as- 

lowa  132,  111  N.  W.  529,  9  L.  R.  A.  sumed  to  be  In  market  and  not  mere 

(N.  S.)  392;  State  v.  Board,  57  Kan.  royalty  involved).   Even  in  Dean  v. 

267,   45    Pac.    616,    618;    Lacoste   v.  Charlton,  23  Wis.  590,  99  Am.  Dec. 

City  of  New  Orleans,  119  La.  469,  44  205,  209,  210,  it  is  said:    "If  an  ar- 

So.  267,  65  Cent.  L.  J.  242;   City  of  rangement     had     previously     been 

Baltimore  v.  Flack,  104  Md.  107,  64  made,  by  which  the  owners  of  the 

Atl.  702;    Bye  v.   Atlantic   City,   73  patent  became  bound  to  transfer  the 

N.  J.  L.  402,  64  Atl.  1056;   Reed  v.  right  at  sixteen  cents  per  yard,  and 

RockllfC-Gibson  Constr.  Co.,  25  Okla.  the  contracts  had  been  let,  in  pur- 

633,  107  Pac.  168.    This  doctrine  is  suance  of  the  charter,  for  the  mate- 
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recent  case :  "There  is  practically  a  uBanimity  upon  the  proposition 
that  a  contract  involving  in  its  execution  the  use  of  a  patented  ma- 
terial or  process  is  not  invalid  when  the  contract  for  performing  the 
work  and  furnishing  the  materials  is  let  to  the  lowest  bidder  with  the 
understanding  that  the  patentee  would  allow  the  use  of  his  patent  and 
superintend  its  construction  in  consideration  of  a  certain  specified  sum 
paid  him  by  whoever  secured  the  contract."*'  It  would  also  seem 
that  the  same  rule  should  apply  in  case  of  a  natural  monopoly  not 
unnecessarily  or  artificially  and  arbitrarily  created.'*  Thus,  it  has 
been  held  proper  to  specify  "American  Bituminous  rock,'"*"  "Warren's 


rials  and  labor,  subject  to  the  con- 
dition of  obtaining  the  patent,  the 
principle  of  competition  so  far  as 
the  labor  and  materials  were  con- 
cerned might  have  been  preserved. 
But  even  in  that  case  there  could 
have  been  no  competition  as  to  the 
price  of  the  royalty.  So  far  as  that 
constituted  a  part  of  the  cost,  there 
was  no  possibility  of  introducing 
this  principle  at  all.  But  if  the 
method  suggested  had  been  resorted 
to  so  as  to  preserve  competition  in 
the  labor  and  materials,  perhaps  the 
fact  that  it  could  not  be  preserved 
as  to  the  comparatively  small  bal- 
ance of  the  expense  would  not  have 
avoided  the  whole."  The  case  of  La- 
coste  V.  City  of  New  Orleans,  119 
La.  469,  44  So.  267,  65  Cent.  L.  J. 
242,  is  an  important  one  because 
the  same  court  had  followed  Dean  v. 
Charlton  in  holding  that  a  patented 
article  could  not  be  specified  in  the 
absence  of  such  an  arrangement. 
Replying  to  the  argument  that  there 
would  be  no  competition  in  the  con- 
tract because  the  cements  would 
have  to  be  bought,  not  at  a  price 
fixed  by  competition  on  the  open 
market,  but  at  a  price  fixed  by  the 
patentee,  the  court  said:  "The  fal- 
lacy of  this  argument  lies  in  the  as- 
sumption, which  it  gratuitously 
makes,  that  the  statute  requires  that 
there  should  be  competition  in  the 
purchase  of  the  materials,  whereas 
the  statute  only  requires  that  there 
shall  be  competition  in  the  award 
of  the  contract.  There  is  competi- 
tion in  the  award  of  the  contract 
if  the  award  Is  made  after  due  ad- 
vertisement and  with  a  margin  of 


profit  the  same  for  all.  We  repeat,  if 
the  patentee  himself  is  a  competitor 
for  the  contract,  he  must  take  into 
consideration  that  the  margin  of 
profit  for  him  in  the  contract  is  the 
same  as  for  his  competitors,  because 
it  only  begins  where  his  royalty 
ceases;  that  so  far  as  his  royalty 
as  patentee  is  concerned  he  gets 
that  whether  the  contract  falls  to 
him  or  not,  and  hence  such  royalty 
cannot  be  an  inducement  to  him  to 
compete  for  the  contract." 

''City  of  Baltimore  v.  Flack,  104 
Md.  107,  64  Atl.  702,  713.  The  only 
court  of  last  resort  that  has  clearly 
and  unequivocally  decided  the  con- 
trary to  the  full  extent,  as  we  read 
the  decisions,  where  there  is  nothing 
unusual  in  the  statute,  is  the  su- 
preme court  of  Illinois.  Siegel  v. 
City  of  Chicago,  223  111.  428,  79  N. 
E.  280.  See,  however,  as  approving 
it  and  tending  in  the  same  direction, 
Seibert  v.  City  of  Indianapolis,  40 
Ind.  App.  296,  81  N.  E.  99. 

'"See  Swift  v.  St.  Louis,  180  Mo. 
80,  79  S.  W.  172;  Verdin  v.  St.  Louis, 
131  Mo.  26,  33  S.  "W.  480,  36  S.  W. 
52;  City  of  Newark  v.  Bonnel,  57  N. 
J.  L.  424,  31  Atl.  408,  51  Am.  St. 
609;  Ryan  v.  City  of  Paterson,  66 
N.  J.  L.  533,  49  Atl.  587;  Rhodes  v. 
Board,  10  Colo.  App.  99,  49  Pac. 
430;  Field  v.  Barber  Asphalt  Pav. 
Co.,  194  U.  S.  618,  48  L.  ed.  1142,  24 
Sup.  Ct.  784.  But  compare  Seibert 
V.  City  of  Indianapolis,  40  Ind.  App. 
296,  81  N.  E.  99. 

*>  Gilsonite  Construction  Co.  v.  Ar- 
kansas &c.  Coal  Co.,  20i5  Mo.  49,  103 
S.  W.  93. 
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Puritan  Brand,""  "Trinidad  Lake  asphalt,"*"  and  the  like.  But  some 
other  courts  have  held  the  same,  or  similar,  specifications  improper  as 
tending  to  increase  the  cost  or  restrict  competition.*' 

§  712.  Artificial  and  unnecessary  monopoly. — ^The  doctrine  stated 
in  the  last  preceding  section  should  not,  however,  be  extended  to  cases 
in  which  there  is  no  patent  or  natural  monopoly,  or  the  like.  There  is, 
we  think,  a  clear  distiaction  between  cases  in  which  there  is  a  patent 
or  natural  monopoly  and  cases  in  which  a  monopoly  is  unnecessarily 
and  arbitrarily  created  by  the  municipal  authorities.**  It  is  rightly 
held  that  a  statute  as  to  competitive  bidding  is  violated  by  designating 
and  calling  for  a  certain  material,  manufactured  by  a  certain  com- 
pany, or  to  be  bought  from  a  certain  firm,  when  the  same  material 
is  manufactured  or  sold  by  others  and  could  be  bought  in  the  open 
market.*"  Thus,  where  "vitrified  paving  brick  manufactured  by  the 
Kew  York  Brick  and  Paving  Company"  was  specified  and  advertised 
for,  and  other  vitrified  paving  brick  of  the  same  kind  and  quality  was 
manufactured  by  other  companies  and  on  the  same  market,  this  was 
held  to  prevent  the  free  competition  required  by  the  statute.** 

§  713.  Provisions  in  regard  to  labor. — Provisions  in  the  specifica- 
tions, advertisement  and  contract  restricting  the  number  of  hours  that 
shall  constitute  a  day's  labor,  have  been  held  to  render  the  contract  and 
assessment  invalid,  especially  in  jurisdictions  that  hold  even  a  statute 

"  Swift  V.  St.  Louis,  180  Mo.  80,  79  W.  1125,  1126,  117  S.  W.  116.    There 

S.  W.  172.    Contra,  Slegel  v.  City  of  is  an  intimation  to  the  contrary  in 

Chicago,  223  111.  428,  79  N.  E.  280.  Monaghan   v.   City  of   Indianapolis, 

''  Barber  Asphalt  Pav.  Co.  v.  Field,  37  Ind.  App.  280,  76  N.  E.  424,  but 

188  Mo.  182,  86  S.  W.  860;   Field  v.  it  seems  erroneous.    Compare  Cleve- 

Barber  Asphalt  Pav.  Co.,  117  Fed.  925,  land  Trinidad  Pav.  Co.  v.  Lord,  — 

929  (aff'd  on  this  point  in  194  U.  S.  Mo.  App.  — ,  130  S.  "W.  371. 
618,  48  L.  ed.  1142,  24  Sup.  Ct.  784);         »=  Curtice  v.  Schmidt,  202  Mo.  703, 

City  of  Newark  v.  Bonnel,  57  N.  J.  101   S.  W.   61;    Shoenberg  v.  Field, 

L.  424,  31  Atl.  408,  51  Am.  St.  609.  95  Mo.  App.  241,  68  S.  W.  945;  Tay- 

»=  Fishburn  v.  City  of  Chicago,  171  lor  v.  Schroeder,  130  Mo.  App.  483, 

111.  338,  49  N.  E.  532,  39  L.  R.  A.  110  S.  W.  26;  Glennon  v.  Gates,  136 

482,    63   Am.    St.    236    (Pitch   Lake  Mo.  App.  421,  118  S.  W.  98;   Dickey 

Trinidad    asphalt);    Siegel   v.    City  v.  Holmes,  208  Mo.  664,  106  S.  W. 

of   Chicago,   223   111.   428,   79   N.   E.  511;   National  Surety  Co.  v.  Kansas 

280.     See  also,  Seibert  v.  City  of  In-  &c.  Brick  Co.,  73  Kan.  196,  84  Pac. 

dianapolls,  40  Ind.  App.  296,  81  N.  1034.    See   also,   Larned  v.  City  of 

E.  99.  Syracuse,  17  App.  Div.   (N.  Y.)  19, 

«  Shoenberg  v.  Field,  95  Mo.  App.  44  N.  Y.  S.  857. 
241,  68  S.  W.  945;  Swift  v.  St.  Louis,        "  Smith  v.  Syracuse  Imp.  Co.,  161 

180  Mo.  80,  79   S.  W.  172;    Muff  v.  N.  Y.  484,  55  N.  B.  1077.     See  also, 

Cameron,  134  Mo.  App.  607,  114  S.  In  re  Eager,  46  N.  Y.  100. 
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attempting  to  make  such  restrictions  unconstitutional."^  But  if  they 
are  not  in  the  specifications,  and  do  not  affect  or  form  the  basis  of 
the  bidding,  it  has  been  held  that  they  do  not  render  the  contract  and 
proceedings  invalid.'*  And  in  other  jurisdictions  it  has  been  held  that 
the  contract  and  assessment  are  not  vitiated  by  such  a  provision  in  the 
contract.  °*  There  is  a  similar  difference  of  opinion,  and  in  most  cases 
a  similar  distiuction  is  made,  in  regard  to  provisions  against  non-union 
or  alien  labor.^°°  And  it  has  been  held  that  a  provision  against  alien 
labor  cannot  be  complained  of  by  a  property  owner  as  in  violation  of 
the  constitution  of  the  United  States,  but  only,  if  at  all,  by  a  member 
of  the  excluded  class.^  But  where  there  was  evidence  to  show  that  such 
a  provision  restricted  competitive  bidding,  it  was  held  that  the  contract 
was  invalid,  and  the  assessment  could  not  be  enforced  under  a  statute 
requiring  competitive  bidding.^    And  a  provision  requiring  the  con- 


"  Glover  v.  People,  201  111.  545,  66 
N.  E.  820;  Bird  v.  Detroit  (Mich.), 
116  N.  W.  1065.  Compare  McChes- 
ney  v.  People,  200  111.  146,  65  N.  E. 
626. 

™Flinn  v.  Peters,  3  Cal.  App.  235, 
84  Pac.  995;  Wells  v.  People,  201  111. 
435,  66  N.  E.  210;  Gage  v.  People, 
207  111.  61,  69  N.  E.  635.  See  also, 
McChesney  v.  People,  200  111.  146,  65 
N.  E.  626. 

'"'  Curtice  V.  Schmidt,  202  Mo.  703, 
101  S.  "W.  61.  See  also,  St.  Louis 
Quarry  &c.  Co.  v.  Frost,  90  Mo.  App. 
677. 

'"Where  they  did  not  affect  the 
bid  they  were  held  not  to  invalidate 
the  contract  in  Givins  v.  People,  194 
111.  150,  62  N.  E.  534,  88  Am.  St. 
143;  Treat  v.  People,  195  111.  196,  62 
N.  E.  891;  Hamilton  v.  People,  194 
111.  133,  62  N.  E.  533.  See  also.  City 
of  Chicago  v.  Hulbert,  205  111.  346, 
68  N.  E.  786;  Edwards  &c.  Constr. 
Co.  V.  Jasper  County,  117  Iowa  365, 
90  N.  W.  1006,  94  Am.  St.  301;  Peo- 
ple V.  Coler,  166  N.  Y.  1,  59  N.  E. 
716,  52  L.  R.  A.  814,  82  Am.  St.  605; 
City  Street  Improv.  Co.  v.  Kroh, 
—  Cal.  — .  110  Pac.  933.  But  it 
was  held  otherwise  where  they 
did,  in  Inge  v.  Board  of  Public 
Works  of  Mobile,  135  Ala.  187,  33 
So.  678,  93  Am.  St.  20;  Fiske  v. 
People,  188  111.  206,  58  N.  E.  985,  52 


L.  R.  A.  291.  Compare  McChesney 
v.  People,  200  111.  146,  65  N.  E.  626. 
In  Miller  v.  Des  Moines,  143  Iowa  409, 
122  N.  W.  226,  23  L.  R.  A.  (N.  S.) 
815,  it  was  held  that  a  taxpayer 
could  maintain  an  action  to  contest 
the  validity  of  contracts  awarded 
upon  bids  where  only  those  employ- 
ing union  labor  were  allowed  to 
compete,  that  a  city  had  no  power 
to  restrict  contracts  for  its  work  to 
union  labor,  and  this  is  said  in  the 
note  to  the  case,  as  last  reported,  to 
represent  the  consensus  of  judicial 
opinion.  See  also,  Marshall  &c.  Co. 
V.  Nashville,  109  Tenn.  495,  71  S. 
W.  815;  Holden  v.  City  of  Alton, 
179  111.  318,  53  N.  E.  556;  Lewis  v. 
Board  of  Education,  139  Mich.  306, 
102  N.  W.  756;  State  v.  Toole,  26 
Mont.  22,  66  Pac.  496,  55  L.  R.  A. 
644,  91  Am.  St.  386;  Paterson  Chron- 
icle Co.  V.  City  of  Paterson,  66  N. 
J.  L.  129,  48  Atl.  589. 

'Chadwick  v.  Kelley,  187  U.  S. 
540,  47  L.  ed.  293,  23  Sup.  Ct.  175. 

'  St.  Louis  Quarry  &c.  Co.  v.  Von 
Vorsen,  81  Mo.  App.  519.  But  the 
contrary  was  held  where  there  was 
nothing  to  show  that  competition 
was  restricted.  St.  Louis  Quarry 
&c.  Co.  V.  Frost,  90  Mo.  App.  677. 
See  also,  Marshall  &c.  Co.  v,  Nash- 
ville, 109  Tenn.  495,  71  S.  W.  815, 
819. 
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tractor  to  bear  all  loss  resulting  from  the  nature  of  the  work  has  been 
held  to  vitiate  the  assessment.* 

§  714.  (572)  Effect  of  contract  with  street  railway  company  to 
improve. — It  has  been  held  that  the  authority  of  a  municipal  corpo- 
ration to  levy  an  assessment  for  the  improvement  of  a  street  is  not  im- 
paired by  the  fact  that  the  corporation  has  a  contract  with  a  street 
railroad  company  wherein  the  company  agrees  to  repair  or  improve  the 
street.*  The  existence  of  such  a  contract  does  not  extinguish  the  au- 
thority of  the  public  corporation,  but,  as  we  believe,  it  ought  to  pre- 
clude its  exercise  against  the  abutting  property  owners,  unless  it  is 
made  to  appear  that  the  agreement  of  the  company  caimot  be  enforced 
because  of  its  insolvency,  or  for  some  other  sufiBcient  reason.  The  con- 
tract takes  the  duty  of  making  the  improvement  from  the  citizens  and 
places  it  upon  the  private  corporation,  and  the  removal  of  the  duty 
should,  in  justice,  be  deemed  a  removal  of  the  burden.  The.  case  to 
which  we  have  referred  cites  with  approval  a  case  wherein  it  is  held 
that  the  duty  rests  upon  the  private  corporation,  and  it  also  afiSrms 
that  the  property  owners  have  a  right  and  have  some  remedy,  but  it 
declines  to  decide  what  they  are.^  If,  as  it  is  decided,  the  contract 
does  give  the  citizens  a  legal  right,  that  right  must  be  a  relief  from  the 
obligation  which  the  company  agrees  to  perform.  It  is  no  doubt  true, 
that  the  municipal  corporation  is  not  relieved  from  its  duty  to  keep 
its  streets  reasonably  safe  for  travel,  by  any  contract,  express  or  im- 
plied. This,  however,  is  no  answer  to  the  argument  that  the  duty 
of  paying  the  cost  of  the  improvement  having  been  assumed  by  the 
private  corporation,  no  longer  rests  upon  the  landowner,  for  the 
landowner's  obligation  does  not  arise  out  of  a  duty  to  keep  the  street 
safe,  but  from  the  fact  that  his  property  has  received  a  special  benefit. 
Strike  out  the  element  of  benefit  and  a  special  assessment  loses  its  foun- 

=  Van  Loenen  v.  Gillespie,  152  Cal.  ?  City    of    Brooklyn    v.    Brooklyn 

222,  96  Pac.  87;  Blockman  v.  Spreck-  City  R.  Co.,  47  N.  Y.  475,  7  Am."  Rep. 

els,  135  Cal.   662,   67   Pac.   1061,   57  469.      Said   the    court    in   the    case 

L.  R.  A.  213.     See  also.  Barber  As-  cited  in  the  preceding  note:     "The 

phalt  Pav.   Co.  v.   Gogreve,  41   La.  remedy  of  a  party  thus  compelled 

Ann.  251,  5  So.  848.     But  compare  to  pay  an  assessment  which  another 

Schindler  v.  Young,  —  Cal.  App.  — .  party  ought  to  pay  must  be  reached 

108  Pac.  733.  in   some   other  and   different   form, 

'People   v.   City   of   Brooklyn,    65  but  precisely  in  what  form  we  are 

N.   Y.    349.     See   also,   ante,    §  705  not  now  called  upon  to  decide." 
(566). 
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dation.'  Put  the  case  upon  the  broad  and  equitable  principle  that  he 
who  receives  the  benefit  must  bear  the  burden,  and  it  becomes  at  once 
apparent  that  the  street  railroad  company  should  pay  the  cost  of  im- 
proving the  highway. ■'  The  just  and  equitable  method  in  such  cases 
is  for  public  corporations  to  pay  the  cost  of  improving  the  part  of  the 
street  occupied  by  the  tracks  of  the  railroad  company  and  collect  it 
from  the  company.  It  is  neither  in  accordance  with  technical  legal 
rules,  nor  with  broad  principles  of  n&tural  justice,  to  put  upon  the 
citizen  the  burden  of  compelling  the  private  corporation  with  whom 
the  municipality  has  contracted  to  perform  its  contract ;  but,  primarily 
and  equitably,  that  duty  rests  upon  the  party  with  whom  the  contract 
was  made.*  It  is  proper  here,  as  elsewhere,  to  look  to  consequences," 
and  regard  should  be  had  to  the  fact  that  to  the  municipality  the 
amount  will  be  considerable,  but  to  each  property  owner,  comparatively 
inconsiderable,  and  that  one  action  by  the  municipality  will  settle  the 
whole  controversy,  whereas,  if  each  property  owner  must  sue  it  will 
breed  many  actions.  But  more  than  this,  the  burden  ought  not  to  be 
put  upon  the  party  who  is  not  at  all  in  default.^" 

§  715.  (573)  What  expenses  may  be  included  in  the  assessment. — 

The  assessment  can  only  be  levied  for  the  actual  cost  of  the  improve- 
ment, and  the  local  authorities  cannot  include  in  the  assessment  the 
expense  of  any  other  work  than  such  as  is  necessary  to  complete  the 
particular  improvement  in  a  reasonable  and  fair  mode,^^  but  it  is  not 
always  easy  to  determine  what  can  fairly  be  considered  part  of  the 

'Text  quoted  in  Asberry  v.  Ro-  Railways.  And  see  ante,  §  705  (566) 

anoke,  91  Va.  562,  22  S.  B.  360,  42  and  authorities  there  cited. 

L.  R.  A.  636,   637;    Violett  v.  Alex-  ^  Brown  v.   Fitchburg,  128   Mass. 

andria,  92  Va.  561,  23  S.  B.  909,  53  282.     See   also,   Norwood  v.   Baker, 

Am.  St.  825,  836,  31  L.  R.  A.  382.  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 

'Text  quoted  in  State  v.  Common  Ct.  187;  Farr  v.  West  Chicago  Park 

Council  of  Michigan  City,  138  Ind.  Com'rs,  167   111.  355,  46  N.  E.   893; 

455,  470,  37  N.  E.  1041.  Village  of  Lemont  v.  Jenks,  197  111. 

"See  Philadelphia  v.  Ridge  Ave.,  363,  64  N.  E.  362,  90  Am.  St.  172; 

&c.  R.  Co.,  143  Pa.  St.  444,  22  Atl.  Minnesota   Linseed  Oil   Co.   v.   Pal- 

695;   Philadelphia  v.  Spring  Garden  mer,   20   Minn.   468;    State  v.   Pills- 

&c.    Co.,    154    Pa.    St.    93,    25    Atl.  bury,  82  Minn.  359,  85  N.  W.  175; 

1077;  McParlane  v.  City  of  Chicago,  City  of  Asheville  v.  Wachovia  Loan 

185  111.  242,  57  N.  E.  12.  &c.  Co.,  143  N.  Car.  360,  55  S.  B.  800; 

"United   States  v.  Kirby,  7  Wall.  In  re  Mill  Creek  Sewer,  196  Pa.  St. 

(U.  S.)  482,  19  L.  ed.  278;  Rodman  183,  46  Atl.  312.    And  compare  also 

v.  Reynolds,  114  Ind.  148,  16  N.  B.  Leeds  v.  City  of  Richmond,  102  Ind. 

516.  372,    1    N.    E.    711;     In    re    Locust 

'°  For   a   further   consideration  of  Avenue,  185  N.  Y.  115,  77  N.  E.  1012. 
this  subject,  see  chapter  on  Street 
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improvement.  Whatever  is  necessary,  however,  to  prepare  the  bed  of 
the  road  or  street,  to  bring  it  to  a  proper  grade,  to  provide  for  carry- 
ing from  the  way  water  that  falls  upon  it,  and  to  cover  with  suitable 
materials  and  proper  work  the  surface  of  the  way  as  contemplated 
and  designed  by  the  ordinance,  constitutes  part  of  the  general  improve- 
ment, and  may  be  included  in  the  assessment.'^^  It  may  be  that  in 
some  instances  the  services  of  skilled  men  may  be  required  in  order  to 
secure  the  proper  plans  and  the  proper  performance  of  the  work,  and 
in  such  cases  the  compensation  paid  for  such  services  may  properly 
form  part  of  the  expense,  but  it  can  only  be  in  rare  instances  that  such 
items  of  expense  can  be  included  in  the  assessment.^^  Services  ren- 
dered by  ofiBcers  of  a  municipal  corporation  who  are  paid  a  regular 
salary,  should  not  be  considered  as  forming  any  part  of  the  cost  of  the 
improvement.^*  It  is  the  duty  of  municipal  corporations  to  provide 
the  appropriate  machinery  for  making  public  improvements,  and  the 
individual  citizen  charged  with  special  benefits  ought  not  as  a  general 
rule  to  be  compelled  to  bear  any  part  of  the  expense  of  that  machinery 
beyond  that  which  he  pays  as  one  of  the  taxpayers  of  the  municipal- 
ity.^°  But,  within  constitutional  limits,  the  matter  may  be  regulated 
largely  by  the  legislature,  and  while  it  is  just  to  carefully  guard  the 
interests  of  the  landowner,  yet  it  is  not  just  to  so  rigidly  construe  the 
general  words  of  a  statute  that  a  complete  improvement  cannot  be 
made,  for  the  true  policy  is  to  secure,  as  soon  as  practicable,  durable 
and  complete  roadways  that  will  not  require  frequent  repairs  or  quickly 
cease  to  be  of  use  for  safe  and  convenient  passage.^* 

"Ante,  §§  552  (461),  602  (505).  ton,  39  App.  DIv.   (N.  Y.)   80,  56  N. 

"The  statute  may  provide  for  in-  Y.  S.  606;  Gibson  v.  City  of  Cliicago, 

eluding   a   surveyor's   or   engineer's  22  111.  566. 

fee  in  the  assessment.     Gibson  v.        ^  See  Sears  v.  Street  Com'rs,  173 

City  of  Chicago,   22   111.   567;    Van-  Mass.  350,  53  N.  E.  876;    Matter  of 

dalia  &c.  Dist.  v.  Hutchins,  234  111.  New  York  &c.  R.  Co.,  94  N.  Y.  287, 

31,  84  N.  B.  715;  City  of  Atchison  v.  294;    Smith  v.  City  of  Portland,  25 

Price,    45    Kan.    296,    25    Pac.    605;  Ore.  297,  35  Pac.  665;   Farr  v.  West 

Burns  v.  City  of  Duluth,  96  Minn.  Chicago  Park  Com'rs,   167   111.   355, 

104,  104  N.  W.  714;   City  of  St.  Paul  46  N.  E.  893. 

V.  Mullen,  27  Minn.  78,  6  N.  W.  424;         "  It   has    been    held    under    some 

State  V.  Town  of  Guttenberg,  38  N.  statutes  that  court  costs  and  costs 

J.  Li.  419;   In  matter  of  Lowden,  25  of  advertising  may  be  included  in 

Hun  (N.  Y.)  434,  89  N.  Y.  548.  the  assessment  as  part  of  the  costs 

"Board   v.   FuUen,   118   Ind.   158,  of    the    improvement.      Michael    v. 

20    N.    E.    771;     City    of    Excelsior  City  of  Mattoon,  172  111.  394,  50  N. 

Springs  v.  Ettenson,   120   Mo.  App.  E.  155;   Gage  v.  People,  219  111.  369, 

215,   96    S.    W.    701;    Longworth   v.  76  N.  E.  498;   City  of  Cincinnati  v. 

Cincinnati,  34  Ohio  St.  101.    But  see  Davis,  58  Ohio  St.  225,  50  N.  E.  918. 

People  V.  Common  Council  of  Kings-  See  also,  Kuhns  v.  City  of  Omaha, 
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§  716.  (574)  What  is  part  of  the  improvement — ftuestion  of  law 
or  fact. — The  question  as  to  what  is  to  be  considered  part  of  the  im- 
provement is  by  some  of  the  courts  declared  to  be  a  question  of  fact  for 
the  jury/'  but  this  doctrine  is  not  applicable  to  every  case,  even  if  its 
soundness  in  any  case  can  be  conceded,  for  it  must  be  true  that  in  by 
far  the  greater  number  of  instances  the  court  must  direct  the  jury, 
as  matter  of  law,  what  is  to  be  considered  as  part  of  the  improvement 
within  the  meaning  of  the  statute.  The  general  words  of  the  statute 
include  within  their  sweep  many  subordinate  and  incidental  matters, 
and  it  is  often  the  duty  of  the  court  to  determine  what  these  are  by 
assigning  to  the  words  of  the  statute  their  legitimate  scope  and  effect.^* 
Whether  the  statute  authorizes  any  improvement  to  be  made  at  the 
expense  of  the  property  owners,  is,  of  course,  always  a  question  of  law, 
and  the  question  of  what  can  be  considered  as  part  of  an  improvement 
under  the  statute  must,  in  most  instances,  be  one  of  law  rather  than 
of  fact.  The  court  must  apply  to  the  statute  the  rule  that  the  grant  of 
a  principal  power  carries  with  it  all  subordinate  powers  necessary  to 
effectuate  the  exercise  of  the  principal  power,  and  declare  what  con- 
clusion results  from  the  application  of  the  rule  to  the  statute,  and  not 
leave  this  for  the  jury  to  do.  It  is,  therefore,  generally  the  duty  of 
the  court  to  instruct  the  jury  what  is  meant  by  the  words  of  the  stat- 
ute, as  for  instance,  by  such  words  as  "pave,"  "pavement,"  and  the 
like." 

55  Neb.  183,  75  N.  W.  562   (cost  of  "Schenley   v.   Commonwealth,   36 

appraisement).     So   as  to   costs   of  Pa.  St.  29,  78  Am.  Dec.  359n. 

printing  under  some  statutes,  Burk  ^Warren  v.   Henly,  31   Iowa   31; 

v.  Altschul,  66  Cal.  533,  6  Pac.  393;  McNamara  v.   Estes,   22   Iowa   246; 

Thayer  v.  City  of  Grand  Rapids,  82  New   Haven   v.   Whitney,   36   Conn. 

Mich.  298,  46  N.  W.  228.    And  costs  373;    In   re   Phillips,   60   N.   Y.    16; 

of    levying    and    collecting    assess-  O'Leary    v.    Sloo,    7    La.    Ann.    25; 

ments  may  be  included  under  some  Steckert  v.  East  Saginaw,  22  Mich, 

statutes.     Ware  v.  City  of  Jersey-  104. 

vlUe,  158  111.  234,  41  N.  E.  736;  Gage  "See  authorities  cited  in  preced- 

V.  Village  of  Wilmette,  230  111.  428,  ing  note,  and  Petition  of  Burmeis- 

82  N.  E.   656;    Board   of  Com'rs  of  ter,  76  N.  Y.  174;   Matter  of  Burke, 

Pulaski  County  v.  Vurpillat,  22  Ind.  62  N.  Y.  224;    Burnham  v.  Chicago, 

App.  422,  53  N.  B.  1049;    Mayer  v.  24  111.  496;   Burlington  &c.  R.  Co.  v. 

Mayor  &c.  of  New  York,  101  N.  Y.  Mt.  Pleasant,  12   Iowa  112;    Powell 

284,  4  N.  E.  336.     But  under  other  v.  St.  Joseph,  31  Mo.  347;   Fairfield 

statutes  some  of  such  items  should  v.   Ratcliff,   20   Iowa   396.     In  this 

not   be   included.     Kerfoot   v.    Chi-  case  it  was  held  that  the  grant  of 

cago,   195    111.    229,    63    N.   E.    101;  power    "to    regulate    and    improve" 

Mann  v.   Board   of  Com'rs  of  Jay  sidewalks  does  not  confer  authority 

County,  137  Ind.  367,  34  N.  E.  959,  to  direct  an  assessment  for  building 

36  N.  E.  1101.  them.    This  seems  rather  a  narrow 
6 — II  Elliott  R.  and  S. 
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§  717.  (575)  Adding:  requirements  to  those  prescribed  by  statute. 
— Municipal  corporations  may,  sometimes,  by  the  provisions  of  the 
ordinance  under  which  the  proceedings  to  assess  are  conducted,  add,  in 
effect,  to  the  requirements  of  the  statutes  (they  cannot,  of  course,  add 
what  the  statute  expressly  or  impliedly  forbids),  and  when  they  do 
add  requirements  of  a  material  character  they  must  generally  be  com- 
plied with  or  the  proceedings  will  fail.^"  Thus,  where  the  ordinance 
provided  that  the  contractor  should  be  selected  by  a  majority  of  the 
property  owners  and  the  work  was  let  to  a  contractor  not  thus  selected, 
it  was  held  that  the  assessment  could  not  be  enforced.^^  This  is  the 
correct  doctrine,  although  it  may  plausibly  be  urged  that  the  body 
which  makes  the  requirement  can  dispense  with  it,  for  the  property 
owners  have  a  right  to  oppose  the  adoption  of  the  ordinance,  and  it 
may  well  be  that  they  would  have  done  so  but  for  the  requirements 
added  to  those  of  the  statute.  Nor  can  it  be  justly  said  that  the  body 
having  the  power  to  impose  the  requirement  has  a  right  to  dispense 
with  it,  for  the  property  owners  are  in  a  position  analogous  to  that  of 
third  persons  with  rights  of  such  a  nature  as  to  entitle  them  to  pro- 
tection, although  they  may  not  be  vested  rights  in  the  strict  sense  of 
the  term.  The  rule  is  not  unjust  to  the  contractor,  for  it  is  his  duty 
to  acquaint  himself  with  the  proceedings,  and  if  he  fails  to  do  so  the 
fault  is  his  own.  He  is  interested  in  the  matter  and  is  directly  put 
upon  inquiry  and  is,  therefore,  chargeable  with  aU  the  knowledge 
which  he  could  have  acquired  by  a  reasonable  inquiry .^^  There  may 
be  some  exceptions  to  the  general  doctrine  stated,  and,  as  elsewhere 
shown,  there  are  some  instances  in  which  it  is  held  that  such  require- 
ments, when  not  statutory  may  be  waived  by  their  creator  or  that  they 
are  not  always  vital ;  but  where  they  are  vital  and  the  failure  to  comply 
with  them  misleads  and  injures  a  property  owner  we  think  it  will 
usually  be  fatal. 

construction,  but  power  to  Improve  "-Reilly   v.    Philadelphia,    60  Pa. 

does  not  necessarily  include  power  St.   467.     Such   a   provision   cannot 

to  assess.     See  People  v.  Klehm,  238  rightfully  be  Inserted  In  a  contract 

111.  89,  87  N.  E.  119;  City  of  Chicago  where  the  statute  provides  that  the 

V.  Law,  144  111.  569,  33  N.  B.  855;  work  shall  be  let  to  the  lowest  or 

City  of  Greensboro  v.  McAdoo,  112  best    bidder    after    advertising    for 

N.  Car.  359,  17  S.  B.  178.  proposals. 

™ Lowell   V.    Wheelock,   11    Cush.  ^Newman   v.    Sylvester,    42   Ind. 

(Mass.)    391.      See   also,    Starr    v.  106;    Johnson  v.   Common  Council, 

Burlington,  45  Iowa  87.  16  Ind.  227;  ante,  §  629  (522). 
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§  718.  (576)  Deviation  from  original  plan. — ^While  it  is  true  that 
the  highway  officers  are  bound,  in  general,  to  proceed  in  substantial 
accordance  with  their  own  order  directing  the  improvement,  still  a 
slight  deviation  from  it  will  not  vitiate  the  proceedings  unless  it  does 
the  landowner  some  material  harm."'  It  is  by  no  means  every  de- 
parture from  the  order  or  ordinance  that  will  defeat  the  assessment, 
for,  where  no  substantial  injury  is  done  to  the  property  owners,  the 
officers  who  made  the  order  or  enacted  the  ordinance  may  rightfully 
amend  or  change  it.  The  public  welfare  and  the  interests  of  the  land- 
owners may  often  be  promoted  by  some  change,  and  the  officers  who 
made  the  original  order  ought  to  have  some  latitude  allowed  them  so 
that  they  may  be  enabled  to  rectify  mistakes  or  secure  better  results. 
The  cardinal  rule  is  that  nothing  shall  be  permitted  that  will  tend  to 
do  harm  to  the  property  owners,  but  this  salutary  rule  is  obeyed  rather 
than  violated  in  permitting  a  change  that  is  beneficial  and  it  is  not 
infringed  by  permitting  changes  that  work  no  harm  to  the  citizens. 
There  is  a  palpable  difference  between  a  case  where  there  is  a  deviation 
from  the  statute  and  one  in  which  there  is  a  deviation  from 
the  order  made  by  the  highway  officers  themselves.  In  the  one 
case  the  law  is  organic ;  in  the  other,  it  is  the  rule  prescribed  by  officers 
who  had  the  authority  to  adopt  it  for  their  own  government.  In  the 
one  case  there  is  a  departure  from  the  law  which  grants  the  only  au- 
thority the  local  officers  possess;  in  the  other,  there  is  nothing  mbre 
than  a  change  in  a  rule  adopted  by  those  officers.  If  the  rights  of  third 
persons  were  not  involved  there  could  be  no  doubt  as  to  the  right  to 
make  the  change  in  the  order  or  ordinance,  and  it  is  simply  a  just 
extension  of  that  principle  to  hold  that  unless  the  change  prejudices 
the  third  persons  they  cannot  rightfully  complain.  There  is,  therefore, 
sound  reason  for  discriminating  between  cases  where  the  statute  pre- 
scribes the  rule  and  cases  where  the  local  officers  themselves  prescribe 
it,  and  in  practice  the  distinction  between  the  two  cases  becomes  quite 
important. 

='See  ante,  §§   645,  665,  681   (531,  N.    W.    879;    Holloran    v.    Merman, 

545,   553).     See   also,    Lindenberger  27  Ind.  App.  309,  59  N.  B.  869,  871 

Land  Co.  v.  R.  B.  Park  Co.  (Ky.),  85  (citing  text);    Town  of  Greenwood 

S.  W.  213,  27  Ky.  L.  437;    Howe  v.  v.  State,  159  Ind.  267,  64  N.  E.  849. 

City  of  Chicago,  224  111.  95,  79  N.  E.  But  the  contract  must  not  he  materi- 

421;  Field  v.  Chicago,  198  111.  224,  64  ally  different  from  the  specifications 

N.  B.  840;  Kansas  Town  Co.  v.  City  on  which   the  bid  was  made.    Dia- 

of  Argentine,  5  Kan.  App.  50,  47  Pac.  mond  v.  City  of  Mankato,  89  Minn. 

542;    Acklin  v.   Parker,  29  Ohio   C.  48,  93  N.  W.  911,  61  L.  R.  A.  448; 

C.  625;   Compan  v.  Highway  Com'r  and  see  ante,  §  626  (520). 
of  Grosse  Pointe,  132  Mich.  365,  93 
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§  719.  (577)  Discretion  of  highway  officers — ^Presumption  of  duty 
perf ormed.^In  conformity  to  the  rule  to  which  we  have  often  referred, 
that  in  the  matter  of  local  improvements  much  is  committed  to  tlie 
discretion  of  the  highway  officers,  it  is  held  that,  where  there  are  no 
statutory  provisions  to  the  contrary,  those  officers  may  determine  how 
much  of  the  road  or  street  shall  be  improved.  Part  of  a  road  or  street 
may  be  improved  if  the  highway  officers  in  their  discretion  deem  be&t 
to  improve  no  more  than  a  part.^*  While  the  highway  officers  have  a 
broad  discretion,  still  their  action  is  not  entirely  beyond  judicial  con- 
trol; if  the  discretion  is  abused  their  action  may  be  annulled  upon 
timely  and  appropriate  complaint  to  the  courts.  If  the  improvement 
should  be  so  ordered  as  to  cut  it  up  into  parts  and  thus  cast  upon  spe- 
cific property  burdens  grossly  unjust,  the  courts  certainly  ought  to 
interfere  for  the  protection  of  the  citizen.  It  would  doubtless  require  a 
strong  case  to  justify  judicial  interference,  but  there  may  be  such 
cases.""  The  presumption  should  be  that  the  highway  officers  have  done 
their  duty  and  have  not  abused  their  discretion,"'  but  this  presumption 


='CIty  of  Lafayette  v.  Fowler,  34 
Ind.  140;  Helm  v.  "Witz,  35  Ind.  App. 
131,  73  N.  E.  846;  McGrew  v.  Kansas 
City,  64  Kan.  61,  67  Pac.  438;  St. 
Louis  V.  Clemens,  36  Mo.  467;  Cray- 
craft  v.  Selvage,  10  Bush  (Ky.)  696; 
Crelghton  v.  Scott,  14  Ohio  St.  438; 
Scovill  V.  Cleveland,  1  Ohio  St.  126. 
See  also,  ante,  §  588  (491).  See  also, 
ToplifE  V.  Chicago,  196  111.  215,  6S  N. 
E.  692;  Skinker  v.  Heman,  148  Mo. 
349,  49  S.  W.  1026;  Thompson  v.  City 
of  Highland  Park,  187  111.  265,  58 
N.  E.  328;  People  v.  Field,  197  111. 
568,  64  N.  E.  544;  Downing  v.  City 
of  Des  Moines,  124  Iowa  289,  99  N. 
W.  1066.  But  compare  Adams  v. 
City  of  Shelbyville,  154  Ind.  467,  57 
N.  E.  114,  77  Am.  St.  484,  49  L.  R.  A. 
797. 

^  "We  have  no  doubt,"  said  the 
court  in  Allen  v.  Drew,  44  Vt.  174, 
"that  a  local  assessment  may  so  far 
transcend  the  limits  of  equality  and 
reason  that  its  exaction  would  cease 
to  be  a  tax,  or  contribution  to  a  com- 
mon burden,  and  become  extortion 
and  confiscation.  In  that  case  it 
would  be  the  duty  of  the  court  to 
protect  the  citizen  from  robbery  un- 
der color  of  a  better  name."  In  City 
of  Louisville  v.  Louisville  Rolling 
Mill  Co.,  3  Bush  (Ky.)   416,  96  Am. 


Dec.  243,  the  court  set  aside  an  as- 
sessment, saying:  "Our  conclusion 
then  is,  that  the  improvement  is  of 
such  an  extraordinary  character, 
and  so  peculiarly  injurious  to  the 
proprietors  of  the  rolling  mill,  that, 
so  far  from  making  them  at  their 
own  expense,  damage  their  property 
so  greatly,  it  should  not  at  all  be 
done  without  compensation  to 
them."  See  also,  Yale  College  v. 
City  of  New  Haven,  57  Conn.  1,  17 
Atl.  139;  Carter  v.  Chicago,  57  111. 
283;  Chicago  Union  Trac.  Co.  v. 
Chicago,  208  111.  187,  70  N.  E.  234. 

^  Wright  V.  Forrestal,  65  Wis.  341, 
27  N.  W.  52;  In  re  Brady,  85  N.  Y. 
268;  State  v.  Township  of  Union,  37 
N.  J.  L.  268;  In  re  Ingraham,  64  N. 
Y.  310;  Cummins  v.  City  of  Seymour, 
79  Ind.  491,  41  Am.  Rep.  618;  Sims 
V.  City  of  Frankfort,  79  Ind.  446; 
Lostutter  v.  City  of  Aurora,  126  Ind. 
436,  26  N.  E.  184,  12  L.  R.  A.  259; 
Racer  v.  State,  131  Ind.  393,  31  N. 
E.  81.  See  also.  Morrow  v.  Geeting, 
15  Ind.  App.  358,  41  N.  E.  848,  44  N. 
E.  59;  City  of  Logansport  v.  Web- 
ster, —  Ind.  App.  — ,  91  N.  B.  36; 
Chesbrough  v.  Com'rs,  37  Ohio  St. 
508;  Cllne  v.  People,  224  111.  360,  79 
N.  E.  665;  Houston  v.  Chicago,  191 
111.  559,  61  N.  E.  396. 
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may  be  overborne  by  facts  showing  the  manifest  and  gross  injustice  of 
their  acts.'^  The  courts  will  interfere  with  reluctance  and  only  in 
clear  cases,  but  they  will  not  abdicate  all  power  of  review  and  super- 
vision. They  will  not  substitute  their  judgment  for  that  of  the  local 
oflScers,  but  they  will  not  permit  those  officers  to  so  abuse  their  discre- 
tion as  to  do  great  injustice  to  the  citizens.''^  This  is  but  the  appli- 
cation of  a  familiar  principle  of  elementary  law,  for  when  once  the 
local  officers  go  beyond  the  limits  of  their  discretionary  powers,  they 
are  in  a  province  where  they  have  neither  right  nor  authority. 

§720.  (578)  Where  presumption  applies. — The  presumption  that 
highway  officers  have  proceeded  regularly  and  have  justly  exercised 
their  discretion  prevails  only  in  cases  where  they  have  jurisdiction. 
Where  there  is  jurisdiction  the  presumption  is  of  sufficient  strength 
to  support  the  proceedings  and  require  payment  of  the  assessment, 
unless  some  material  error  or  defect  appears  on  the  face  of  the  record, 
or  by  extrinsic  evidence  it  is  made  to  appear  that  there  is  some  mate-' 
rial  error  or  irregularity.^'  It  is  important  to  keep  in  mind  that  the 
general  rule  that  highway  officers  are  presumed  to  do  their  duty  does 
not  apply  in  all  classes  of  cases,  or  even  to  every  person  interested  in 
a  class  to  which  it  does  apply.  It  has  been  held  that  it  does  not  apply  in 
a  case  where  title  is  sought  to  be  established  under  a  sale  made  on  a 
local  assessment,  and  this  rule  illustrates  the  distinction  between  pro- 
ceedings to  compel  payment  of  the  assessment  and  an  action  to  secure 
title.   One  who  seeks  to  deprive  the  landovmer  of  his  title  cannot  suc- 

"  Oregon  &c.  R.   Co.  v.  Portland,  N.  J.  L.  599;    Parish  v.  Golden,  S5 

25  Ore.  229,  35  Pac.  452,  453,  22  L.  N.  Y.  462;    Kalbrier  v.  Leonard,  34 

R.  A.   713    (citing  text).    See   also,  Ind.  497.    See  also,  as  upholding  or 

Hanscom  v.   Omaha,  11   Neb.   37,   7  applying  such  presumption,  Ellis  v. 

N.  W.  739;   Paulson  v.  Portland,  16  Witmer,  134  Cal.   249,  66  Pac.  301; 

Ore.   450,   19   Pac.    450,   1   L.   R.   A.  Gage  v.  Chicago,  225  111.  218,  80  N. 

673.  E.  127;   Low  v.  Dallas,  165  Ind.  392, 

^Oregon   &c.   R.  Co.  v.   Portland,  75  N.  E.  822;  Shimmons  v.  Saginaw, 

25  Ore.  229,  35  Pac.  452,  453,  22  L.  104  Mich.  511,  62  N.  W.  725;  Dollar 

R.  A.  713   (quoting  text).    See  also,  Sav.  Bank  v.  Ridge,  183  Mo.  506,  82 

Winter  v.  City  of  Montgomery,   83  S.  W.  56;  In  matter  of  Johnson,  103 

Ala.    589,    3    So.    235;    Corrigan   v.  N.  Y.  260,   8  N.  E.  399;    Clinton  v. 

Gage,  68  Mo.  541;   and  compare  Ton  Portland,  26  Ore.  410,  38  Pac.  407; 

v.   Chicago,   216    111.   331,   74   N.    E.  Davies   v.    Galveston,    16    Tex.    Civ. 

1044.  App.  13,  41  S.  W.  145;  City  of  Seat- 

^In      re     Protestant     Episcopal  tie  v.  Smith,  8  Wash.  387,  36  Pac. 

School,    75    N.    Y.    324;    Appeal    of  280;    and    compare,   also.    Board   of 

North  Beach  &c.  R.  Co.,  32  Cal.  499;  Imp.   Dist.   v.   Offenhauser,   84  Ark. 

Chiniquy  v.  People,  78  111.  570;   Ber-  257,  105  S.  W.  265. 
gen  County  Bank  v.  Tp.  of  Union,  44 
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ceed  upon  the  presumption,  but  the  landowner  may  be  required  to  do 
equity  by  paying  the  assessment.^"  Nor,  as  a  rule  at  least,  can  one  who 
contracts  to  do  the  work  rely  upon  this  presumption;  he  must  examine 
the  records  and  at  his  peril  ascertain  the  f acts.^^ 

§721.  (579)  "When  judgment  of  highway  officers  is  not  conclusive. 

— The  judgment  of  highway  officers  as  to  what  is  required  to  con- 
stitute an  improvement  of  the  kind  ordered  is  usually  to  be  regarded 
as  prima  facie  correct,  just  as  ft  is  upon  the  question  whether  it 
is  expedient  and  proper  to  improve  part  of  a  road  or  street.^^  What 
we  have  said,  we  add  to  prevent  possible  misconception,  is  applicable 
only  where  there  is  no  statute  specifically  directing  what  shall  be  done, 
but  it  is  always  applicable  where,  as  is  usually  the  case,  the  authorily 
of  the  highway  officers  is  conferred  by  general  words.  While  it  is  true 
that  the  highway  officers  have  a  very  broad  discretion,  still,  their 
judgment,  even  though  delivered  in  good  faith,  is  not  always  con- 
clusive upon  the  question  as  to  what  is  necessary  to  be  done  in  order 
to  complete  an  improvement.  In  accordance  with  this  doctrine  it  has 
been  held  that  the  judgment  of  the  members  of  the  common  council 
of  a  city  that  a  fill  is  necessary  to  the  work  of  paving  is  not  con- 
clusive.^^ This  ruling  presses  the  doctrine  to  the  very  verge,  and, 
indeed,  it  is  doubtful  whether  it  does  not  go  beyond  the  safe  rule ;  at 
all  events,  the  fill  should  be  of  such  an  unusual  character  as  to  make 
the  case  a  unique  one  to  justify  such  ruling,  for  it  is  matter  of  common 
knowledge  that  it  is  necessary  in  every  instance  to  bring  the  roadway 
to  a  level  in  order  to  properly  do  the  work  of  paving,  and  it  would 
seem,  therefore,  that  whether  a  fill  is  or  is  not  properly  part  of  the 
work  should  be  left  to  the  judgment  of  the  local  authorities.   It  has 

"Ehni  V.  Columbus,  3  Ohio  Circ.  =^See  Hood  v.  Trustees  of  Leba- 

Ct.  493,  496;  Daly  v.  San  Francisco,  non   (Ky.),  12  Ky.  L.  813,  15  S.  W. 

72  Cal.  154,  13  Pac.  321.    See  also,  516;   Murphy  v.  City  of  Peoria,  119 

Treat  v.  Chicago,  130  Fed.  443,  64  C.  111.   509,  9   N.   E.   895;    Downing  v. 

C.   A.   645;    Quint  v.   Hoffman,   103  City  of  Des  Moines,  124  Iowa  289,  99 

Cal.    506,    37    Pac.    514;    Barker   v.  N.    W.    1066;    Lewis  v.    Seattle;   28 

Omaha,  16  Neb.  269,  20  N.  "W.  382;  Wash.  639,  69  Pac.  393. 

and  compare  Simons  v.  Drake,  179  ^  Bucroft  v.  City  of  Council  Bluffs, 

111.  62,  53  N.  E.  574;  Kean  v.  Arch,  27  63  Iowa  646,  19  N.  W.  807;   Scofield 

N.  J.  Eq.  57.  V.   City  of  Council  Bluffs,   68  Iowa 

"  Boardman    v.    Hayne,    29    Iowa  695,  28  N.  W.  20.   See  also,  Field  v. 

339;  Clark  v.  City  of  Des  Moines,  19  Barber  Asphalt  Pav.  Co.,  117  Fed. 

Iowa  199,   87  Am.  Dec.  423;    New-  925;   Farrington  v.  City  of  Mt.  Ver- 

man  v.  Sylvester,  42  Ind.  106;   Clti-  non,  166  N.  Y.  233,  59  N.  E.  826.  But 

zens'   Gas  &c.  Co.  v.  Town  of  El-  compare  Gallagher  v.  City  of  Jeffer- 

wood,  114  Ind.  332,  16  N.  E.  624;  son,  125  Iowa  324,  101  N.  W.  124. 
Swift  V.  City,  24  Barb.  (N.  Y.)  427. 
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also  been  held  that  under  the  authority  to  pave,  the  municipal  officers 
cannot  make  an  assessment  for  grading  done  under  a  separate  con- 
tract, awarded  prior  to  the  adoption  of  the  ordinance  providing  for 
paving.^*  This  decision  can  have  no  application  where  the  power  to 
improve  is  not  restricted  to  paving  or  some  specific  method  of  making 
or  improving  a  road  or  street,  and  it  is  not  altogether  clear  that  it  is 
sound  even  under  a  statute  which  restricts  the  authority  to  improve 
by  limiting  it  to  paving.  It  is  somewhat  difficult  to  find  a  sufficient 
reason  for  declaring,  as  matter  of  law,  that  it  may  not  be  expedient 
to  do  the  work  of  grading  preparatory  to  that  of  paving,  since  it  can 
hardly  be  said  that  courts  know  what  is  necessary  to  be  done  in  order 
to  secure  a  proper  pavement.  The  truth  is,  that  courts  should  be  slow 
to  assume  the  right  to  decide  such  questions,  since  it  is  only  in  excep- 
tional cases  that  they  have  a  right  to  decide  them,  and  it  is  quite  likely 
that  mischief  will  result  from  their  interference. 

§  722.  (580)  Judgment  of  highway  ofBlcers  generally  conclusive. — 

What  should  be  included  in  an  improvement  of  a  designated  kind,  and 
how  the  improvement  can  best  be  made,  are  matters  which  really  fall 
within  the  scope  of  the  general  authority  granted  to  the  local  officers, 
since  the  power  to  make  the  improvement  necessarily  includes  the  au- 
thority to  determine  what  it  shall  be,  how  it  shall  be  made,  and  what 
is  necessary  to  complete  it  in  the  best  manner,  and  if  these  matters 
are  within  the  authority  granted  the  right  of  the  courts  to  interfere  is 
excluded,  except  in  cases  where  there  is  a  clear  abuse  of  the  authority 
granted.  As  a  general  rule,  whatever  it  is  necessary  to  do  to  complete 
the  improvement  and  to  make  it  serviceable  and  lasting,  the  local 
officers  have  a  right  to  do,^°  and  whether  a  thing  is  or  is  not  necessary 

"  Scofield  V.  City  of  Council  Bluffs,  467,  104  N.  W.  730;  Matter  of  John- 

68  Iowa  695,  28  N.  W.  20.  son,  103  N.  Y.  260,  8  N.  E.  399;  City 

'^  State  v.  New  Brunswick,  44  N.  of  Spokane  v.  Browne,  8  Wash.  317, 
J.  L.  116,  State  v.  Jersey  City.  28  36  Pac.  26;  ante,  §  602  (505).  The 
N.  J.  L.  500;  In  re  Smith,  99  N.  Y.  highway  officers  cannot,  of  course, 
424,  2  N.  E.  52;  Longworth  v.  Cin-  declare  a  thing  to  be  part  of  the  Im- 
cinnati,  34  Ohio  St.  101;  Dashiell  provement  which  clearly  is  not. 
V.  Baltimore,  45  Md.  615;  Petition  Armstrong  v.  St.  Paul,  30  Minn.  299, 
of  Lowden,  89  N.  Y.  548:  Matter  of  15  N.  W.  174.  See  a/so,  Partridge 
Mutual  Life  Ins.  Co.,  83  N.  Y.  5S0.  v.  Lucas,  99  Cal.  519,  33  Pac.  1082; 
See  also,  Hungerford  v.  City  of  City  St.  Imp.  Co.  v.  Taylo3>,  138  Cal. 
Hartford,  39  Conn.  279;  Sawyer  v.  364,  71  Pac.  446;  Loesnltz  v.  See- 
Chicago,  183  111.  57,  55  N.  E.  645;  linger,  127  Ind.  422,  25  N.  E.  1037, 
Kirkland  v.  Board  of  Public  Works,  26  N.  E.  887;  Friedenwald  v.  Shlp- 
142  Ind.  123,  41  N.  E.  374;  Parsons  ley,  74  Md.  220.  21  Atl.  790,  24  Atl. 
V.  City  of  Grand  Rapids,  141  Mich.  156. 
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is  a  question  for  the  decision  of  the  officers  to  whom  the  discretionary 
power  is  delegated."* 

§  723.  (581)  The  contract  for  the  improvement. — ^The  power  to 
make  improvements  and  levy  assessments  to  pay  the  cost  of  the  work 
has  been  held  to  carry  with  it  the  incidental  authority  to  make  con- 
tracts and  to  require  security  from  the  person  to  whom  the  contract  is 
awarded."^  Where  the  statute  confers  the  general  power,*  it  invests  the 
highway  officers  with  a  very  broad  discretion,  and,  within  the  limits 
of  the  power  vested  in  them,  they  may  make  such  a  contract  in  form 
and  substance  as  they  choose.  But  where  the  statute  prescribes  what 
the  contract  shall  contain,  or  provides  the  mode  in  which  it  shall  be 
executed,  the  proceedings  will  fail,  if  appropriately  and  seasonably 
challenged,  unless  the  contract  substantially  contains  what  the  statute 
prescribes  and  is  executed  as  it  directs."*  Thus,  where  the  statute 
requires  that  the  contract  shall  be  in  writing,  its  requirement  will 
not  be  satisfied  by  an  oral  agreement."'  This  whole  subject,  however, 
has  already  been  sufficiently  considered  in  a  preceding  chapter.*" 

§  724.   (583)  Highway  officers  as  agents  in  making  contract. — In 

a  strict  sense  the  property  owners  are  not  parties  to  the  contract,  nor 
are  the  highway  officers  their  agents.*^  Those  officers  are  not,  in  fact, 
the  agents  of  the  public  corporation,  nor  of  the  landowners,  but  simply 
officers  engaged  in  the  performance  of  a  public  duty  imposed  upon 

»« Boyce  v.   Tuhey,  163   Ind.   202,  ^  City  of  Logansport  v.  Blakemore, 

211,  21S,  70  N.  E.  531  (citing  text).  17    Ind.    318;     Town    of    Tipton    v. 

"Gumming    v.    Mayor,    11    Paige  Jones,  77  Ind.  307;   Budd  v.  Kraus, 

(N.  Y.)  596.    See  ante,  §  646  (532).  79  Ind.  137. 

^Bank  of  United  States  v.  Dand-  *°Ante,  §  639  (528),  et  seq. 
ridge,  12  Wtieat.  (U.  S.)  64,  6  L.  '^But  they  are  sometimes  said  to 
ed.  552;  Head  v.  Providence  Ins.  be  ttie  agents  of  the  property  own- 
Co.,  2  Cranch  (U.  S.)  127,  2  L.  ed.  ers,  and  in  a  certain  sense  this  may 
229;  Dey  v.  Jersey  City,  19  N.  J.  Eq.  be  true.  Van  Deventer  v.  Long  Is- 
412;  White  v.  New  Orleans,  15  La.  land  City,  139  N.  Y.  133,  139,  34  N. 
Ann.  667;  Montgomery  County  v.  E.  774;  Lake  v.  Trustees  of  "Will- 
Barber,  45  Ala.  237;  Murphy  v.  City  iamsburgh,  4  Denio  (N.  Y.)  520; 
of  Louisville,  9  Bush  (Ky.)  189;  2  Dillon  Munic.  Corp.,  §  810.  See 
Leavenworth  v.  Rankin,  2  Kan.  357;  also,  Boswell  v.  City  of  Marion,  40 
McDonald  v.  Mayor,  68  N.  Y.  23,  23  Ind.  App.  289,  79  N.  E.  1056,  1058; 
Am.  Rep.  144;  Addis  v.  Pittsburgh,  Matter  of  Livingston,  121  N.  Y.  94, 
85  Pa.  St.  379;  Hurford  v.  Omaha,  105,  24  N.  E.  290;  Edwards  &c. 
4  Neb.  336,  350;  Bentley  v.  County  Constr.  Co.  v.  Jasper  County,  117 
Com'rs,  25  Minn.  259;  Dore  v.  Mil-  Iowa  365,  381,  90  N.  W.  1006,  94 
waukee,  42  Wis.  108;  People  v.  Am.  St.  301.  But  compare  Board  of 
Weber,  89  111.  347;  Allen  v.  Galves-  Com'rs  of  Montgomery  County  v. 
ton,  51  Tex.  302.  FuUen,  111  Ind.  410,  12  N.  E.  298. 
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them  by  law.*"  But,  while  the  property  owners  are  not  parties  to  the 
contract,  they  have  a  beneficial  interest  in  it,  and  this  interest  cannot 
be  divested  by  the  subsequent  acts  of  the  local  authorities.  When  the 
contract  has  been  duly  awarded  and  the  work  commenced,  the  high- 
way officers  have  no  right  to  annul  or  disregard  it.  The  contract,  when 
once  entered  into,  usually  creates  rights  which  the  local  officers  cannot 
destroy.  Kor  can  the  local  officers,  as  a  rule,  rightfully  dispense  with 
the  performance  of  any  material  part  of  the  contract,  for  as  the  prop- 
erty owners  are  the  persons  who  must  pay  for  the  improvement  they 
have  the  right  to  demand  that  the  work  shall  be  faithfully  and  prop- 
erly done.*' 

§  725.  (583)  Duty  to  award  contract  to  lowest  or  best  bidder — 
Mere  proposal  not  a  contract. — ^Where  the  statute  requires  that  the 
contract  shall  be  awarded  to  the  lowest  bidder  or  to  the  best  bidder,  it 
is  the  duty  of  the  highway  officers  to  ascertain  who,  of  the  competing 
bidders,  is  entitled  to  the  contract  and  award  it  to  him.**  They  have 
no  right  arbitrarily  or  without  sufficient  grounds  to  make  a  discrimina- 
tion, but,  nevertheless,  there  may  be  instances  in  which  they  must  in- 
vestigate, and  from  the  facts  ascertained  by  investigation  determine 
who  is  entitled  to  the  contract.  As  the  municipal  corporation  is  liable 
for  defects  in  its  streets,  and  as  it  is  in  some  instances  responsible  for 
the  acts  of  those  to  whom  it  awards  contracts  for  their  improvement, 
it  would  seem  that  the  officers  should  have  some  discretion  in  deter- 
mining who  shall  be  allowed  to  do  the  work.  But  it  cannot,  of  course, 
be  held  that  they  may,  in  any  event,  disregard  the  imperative  com- 
mands of  the  statute.  The  proposal  made  in  response  to  an  advertise- 
ment does  not  become  a  contract  until  acted  upon  by  the  proper  officers, 
nor  do  the  property  owners  or  the  persons  making  the  proposal  ac- 

*"  Newman   v.    Sylvester,    42   Ind.  made   in   the   Improvement   at   the 

106.  expense  of  the  property  owners.   See 

•^Bond  V.   Newark,   19   N.   J.   Eq.  also,  Richard  v.  Cincinnati,  31  Ohio 

376;   Lake  v.  Trustees  of  Williams-  St.  506;  Weston  v.  City  of  Syracuse, 

burgh,  4  Denio  (N.  Y.)  520,  523;   St.  158  N.  Y.  274,  53  N.  E.  12,  43  L.  R. 

Louis  V.  Clemens,  36  Mo.  467.    See  A.  678,  70  Am.  St.  472. 

also,   Galbreath  v.  Newton,   36   Mo.  "Whitney    v.    Hudson,    69    Mich. 

App.  381,  Windsor  v.  Dist.  of  Colum-  189,  37  N.  W.  184;    Beers  v.  Dalles 

bia,  7  Mackey  (D.  C.)  96;  Steftens  v.  City,  16  Ore.  334,  18  Pac.  835.    See 

Stewart,  53  Kan.  92,  36  Pac.  55.    In  also,  ante,  §§  582,  636,  637  (485,  525, 

the  case  of  Hastings  v.  Columbus,  526),  where  the  general  subject  is 

42  Ohio  St.  585,  the  court  permitted  fully  treated, 
quite   an   important   change   to   be 
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quire  a  right  to  have  it  consuminated  by  a  contract.*''  It  is  for  the 
body  to  whom  is  granted  the  general  authority  to  award  contracts  to 
determine  whether  it  is  expedient  to  proceed  with  the  improvement, 
and  this  right  is  not  lost  by  advertising  for  proposals. 

§  726.  (584)  Contract  must  be  made  as  statute  requires. — Con- 
tracts must,  in  order  to  give  full  regularity  to  the  proceedings,  be 
made  ia  the  cases  and  in  the  mode  prescribed  by  the  statute.  Where 
the  statute  authorizes  an  improvement  to  be  ordered  at  the  expense  of 
the  property  owners,  and  no  such  order  is  made,  the  city  cannot  en- 
force an  assessment  against  the  property.**  In  a  Colorado  case  the  rule 
was  applied  with  great  strictness,  for  it  was  held  that  if  the  record 
fails  to  show  an  acceptance  of  the  bid  upon  a  call  of  the  yeas  and  nays, 
the  contract  is  not  enforceable.*^  In  another  case  it  was  held  that  a 
failure  to  designate  the  materials  to  be  furnished  vitiated  the  con- 
tract.** No  other  body  or  officer  of  a  municipal  corporation  than  the 
one  designated  by  statute  can  make  the  contract,*'  but  it  is  held  that 
where  the  work  is  awarded  by  a  committee  and  the  proper  body  sub- 
sequently orders  the  committee  to  employ  a  superintendent  to  over- 
see the  work,  the  contract  is  efEective.°"  This  general  subject  is  fully 
treated  elsewhere.^^ 

"Mackey    v.    Columbus    Tp.,    71  70  N.  E.  989;   Barber  Asphalt  Pav. 

Mich.  227,  38  N.  W.  899.    See  also,  Co.  v.  Field,  188  Mo.  182,  86  S.  W. 

ante,  §§  630,  637,  6S8  (523,  526,  527);  860;    Buckley  v.  City  of  Tacoma,  9 

Ross  V.  Van  Natta,  164  Ind.  557,  74  Wash.  253,  37  Pac.  441.  But  see  City 

N.  B.  10,  12  (citing  text) ;   State  v.  of   Connersville  v.   Merrill,   14   Ind. 

Board  of  Public  Service  of  Colum-  App.   303,    42   N.    E.    1112;    Dugger 

bus,  —  Ohio  St.  — ,  90  N.  B.  389,  and  v.   Hicks,   11   Ind.  App.   374,   36   N. 

authorities  there  cited.  E.   1085;    Taber  v.   Graf  miller,  109 

"Newbery  v.  Fox,   37  Minn.  141,  Ind.  206,  9  N.  E.  721;  Van  Sickle  v. 

33  N.  "W.   333,  5  Am.  St.  830.    See  Belknap,  129  Ind.  558,  28  N.  B.  305. 

McDonald  v.   Mayor,   68   N.  Y.   23,  "Rens  v.  Grand  Rapids,  73  Mich. 

23  Am.  Rep.  144;    Schumm  v.   Sey-  237,  41  N.  W.  263. 

mour,  24  N.  J.  Eq.  143;   Mulligan  v.  "Main    v.    Fort    Smith,    49'  Ark. 

City  of  Lexington,  126  Mo.  App.  715,  480,  5  S.  W.  801.   See  also,  Bassett  v. 

105  S.  W.  1104.  New   Haven,   76   Conn.   70,   55   Atl. 

"Sullivan   V.   Leadville,  11  Colo.  579. 

483,  18  Pac.  736.  «See  ante,  §§  618  (517),  619  (518), 

"Coggeshall    v.    Des    Moines,    78  639   (528)  et  seq.     So,  where  extra 

Iowa  235,  41  N.  W.  617;   Brown  v.  work   was   done   and   the   contract 

District  of  Columbia,  127  U.  S.  579,  therefor  was  not  in  writing  as  re- 

32  L.  ed.  262,  8  Sup.  Ct.  1S14.    See  quired  by  statute  It  was  held  that 

also,  Schwiesau  v.  Mahon,  128  Cal.  there  could  be  no  recovery  therefor. 

114,  60  Pac.  683;  Pearson  v.  Chicago,  W.  W.  Cook  &  Son  v.  City  of  Cam- 

162  111.  383,  44  N.  E.  739;   City  of  eron  (Mo.  App.),  128  S.  W.  269. 
Bluffton  V.  Miller,  33  Ind.  App.  621, 
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§  727.  (585)  Changes  in  work  and  extension  of  time. — It  is  be- 
yond the  authority  of  the  highway  ofiBcers  to  do  any  act  that  will 
materially  prejudice  the  rights  of  the  citizens,  but  they  may  make 
amendments  and  changes  in  a  proper  case  which  do  not  substantially 
impair  the  rights  of  the  citizens.  This  must  be  so  upon  principle,  for 
having  once  lawfully  acquired  jurisdiction  those  ofiBcers  may  do  what 
is  for  the  best  interests  of  the  public,  provided,  always,  that  they  do 
not  infringe  the  rights  of  those  who  must  pay  the  assessment.  It  is 
upon  this  ground  that  it  has  been  held  that  an  extension  of  time  for 
the  performance  of  the  contract  beyond  that  therein  designated  does 
not  invalidate  the  proceedings.'^  In  so  changing  the  terms  of  the 
agreement  the  local  ofiBcers  do  not  violate  any  provision  of  the  or- 
ganic law  from  which  their  authority  flows,  but  they  simply  change 
a  rule  of  their  own  creation. 

§  728.  (586)  Acceptance  of  work. — ^By  some  of  the  courts  it  is 
held  that  the  acceptance  of  the  work  by  the  highway  ofiBcers  is  only 
prima  facie  evidence  that  it  has  been  done  according  to  contract,"^ 
and  this  is  obviously  correct  in  cases  where  the  statute  gives  the  right 
of  appeal  and,  either  expressly  or  by  fair  implication,  authorizes  the 
trial  of  all  questions  on  appeal,  or  expressly  enumerates  what  shall 
not  be  tried,  and  does  not  include  in  the  enumeration  the  question 
whether  the  work  was ,  or  was  not  performed  as  the  contract  requires. 
According  to  the  great  weight  of  authority  the  rule,  under  most  of  the 
statutes  and  in  the  absence  of  a  statute  granting  a  right  to  contest 
the  question  whether  the  work  has  been  done  in  conformity  to  the 
terms  of  the  contract,  is  that  the  acceptance  by  the  highway  authorities 
is  conclusive  upon  the  property  owners. °*    It  is  not  without  dissent 

■^  Mayor  of  Baltimore  v.  Raymo,  But,  as  shown  in  §  651  (536),  ante, 

68  Md.  569,  13  Atl.  383;  City  of  La-  there  is  not  always  power  to  extend 

fayette  v.  Fowler,  34  Ind.  140.  "Pure-  the  time,  especially  under  some  of 

ly  technical  objections,"  says  Judge  the  statutes. 

Cooley,     "are     disregarded     every-  ""Gulick  v.  Connely,  42  Ind.  134. 

where."    Cooley  Taxation,  667.    See  See  also.  People  v.  Martin,  243  111. 

also,  ante,  §  651   (536);    Edwards  v.  284,  90  N.  B.  699. 

Cooper,  168  Ind.  54,  79  N.  B.  1047;  "  State  v.  Jersey  City,  29  N.  J.  L. 

Nixon  V.  Burlington,  141  Iowa  316,  441,  449;  Fass  v.  Seehawer,  60  "Wis. 

115  N.  W.  239;   Lindenberger  Land  525,  19  N.  W.  533;  Ricketts  v.  Hyde 

Co.  v.  R.  B.  Park  Co.  (Ky.),  85  S.  W.  Park,  85  111.  110;  Emery  v.  Bradford, 

213,  27  Ky.  L.  437;  Hubbard  v.  Nor-  29  Cal.  75;    Henderson  v.  Lambert, 

ton,  28  Ohio  St.  116;  City  of  Phila-  14   Bush    (Ky.)    24;    Dougherty   v. 

delphia  to  Use  of  Dyer  v.  Brooks,  81  Millsr,  36  Cal.  83;  Taylor  v.  Palmer, 

Pa.  St.  23;  City  of  North  Yakima  v.  31  Cal.  240;   Cochran  v.  Collins,  29 

Scudder,  41  Wash.  15,  82  Pac.  1022.  Cal.  129;  Lambert  v.  Bates,  137  Cal. 
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that  this  rule  Has  found  general  favor,"  and  to  us  it  seems  that  the 
broad  ground  -which  some  of  the  eases  take  is  untenable.  It  may  be 
expedient  and  just  to  adjudge  acceptance  conclusive  where  there  is 
nothtag  more  than  a  dispute  as  to  whether  the  work  has  been  rea- 
sonably well  done,  but  it  can  be  neither  expedient  nor  just  to  hold 
the  acceptance  conclusive  in  cases  where  it  appears  that  the  work  is  of- 
an  entirely  different  kind  from  that  required  by  the  contract  or  is 
totally  worthless."^ 

§  729.  (587)  Fraud  may  vitiate  the  assessment. — Property  owners 
may  successfully  resist  the  enforcement  of  an  assessment  where  fraud 


676,  70  Pac.  777;  Town  of  Elma  v. 
Carney,  9  Wash.  466,  37  Pac.  707, 
708  (citing  text);  City  of  North 
Yakima  v.  Scudder,  41  Wash.  15,  82 
Pac.  1022,  1024  (quoting  text); 
Chance  v.  City  of  Portland,  26  Ore. 
286,  38  Pac.  68,  70  (citing  text); 
Duniway  v.  City  of  Portland,  47  Ore. 
103,  81  Pac.  945,  948;  Darnell  v. 
Keller,  18  Ind.  App.  103,  45  N.  E. 
676,  677  (citing  text);  People  v. 
Fidelity  &c.  Co.,  153  111.  25,  38  N. 
E.  752;  26  L.  R.  A.  295;  City  of 
Chicago  V.  Hulbert,  205  111.  346,  68 
N.  E.  786;  People  v.  Whidden,  191 
111.  374,  61  N.  B.  133,  56  L.  R.  A. 
905;  Allen  v.  Woods  (Ky.),  45  S. 
W.  106,  20  Ky.  L.  59.  See  also, 
Laakmann  v.  Pritchard,  160  Ind.  24, 
66  N.  E.  153;  Harper  v.  Grand  Rap- 
ids, 105  Mich.  551,  63  N.  W.  517; 
Haven  v.  New  York,  173  N.  Y.  611, 
66  N.  E.  1110  (aff'g  67  App.  Div. 
(N.  Y.)  90,  73  N.  Y.  S.  678);  City  of 
Philadelphia  v.  Gorgas,  180  Pa.  St. 
296,  36  Atl.  868;  In  Emery  v.  Brad- 
ford, supra,  it  was  held  that  the 
same  rule  applies  as  that  which 
controls  in  tax  cases  and  the  court 
cited,  among  other  cases,  Peoria  v. 
Kidder,  26  111.  351,  358;  Aldrich  v. 
Cheshire  R.  Co.,  1  Foster  (N.  H.) 
359,  361;  Hughes  v.  Kline,  30  Pa. 
St.  227,  230;  Lowell  v.  Hadley,  8 
Metcf.  (Mass.)  180,  194;  Williams  v. 
Holden,  4  Wend.  (N.  Y.)  224,  227. 
It  is  usually  conclusive  as  against 
the  city.  City  St.  Imp.  Co.  v.  City 
of  MarysvUIe,  155  Cal.  419,  101  Pac 


308,  23  L.  R.  A.  (N.  S.)  317;  City  of 
Jamestown  v.  Aster,  55  Misc.  (N.  Y.) 
629, 106  N.  Y.  S.  1027;  Shea  v.  Sewer- 
age &c.  Board,  124  La.  299,  50  So. 
166;  Bowman  v.  Stewart,  165  Pa.  St. 
394,  30  Atl.  988;  Central  Bitulithic 
Pav.  Co.  V.  Mt.  Clemmens,  143  Mich. 
259,  106  N.  W.  888. 

■"  Murray  v.  Tucker,  10  Bush 
(Ky.)  240;  Henderson  v.  Lambert, 
14  Bush  (Ky.)  24;  Matter  of  Orphan 
Home,  92  N.  Y.  116.  See  also.  City 
of  St.  Joseph  V.  Anthony,  30  Mo. 
537;  Berwind  v.  Galveston  &c.  Co., 
20  Tex.  Civ.  App.  426,  50  S.  W.  413; 
Haisch  v.  Seattle,  10  Wash.  435,  38 
Pac.  1131.  Held  not  conclusive 
where  the  contractor  deceives  the 
authorities.  Mason  v.  City  of  Des 
Moines,  108  Iowa  658,  79  N.  W.  389. 

"McCain  v.  City  of  Des  Moines, 
128  Iowa  331,  103  N.  W.  979,  980, 
981  (citing  text);  City  of  Chicago 
V.  Ayres,  212  111.  59,  72  N.  E.  32; 
Gage  V.  People,  200  111.  432,  65  N. 
E.  1084;  Eustace  v.  People,  213  111. 
424,  72  N.  E.  1089.  See  also,  Warren 
V.  Chandos,  115  Cal.  382,  47  Pac. 
132;  Tredwell  v.  Brooklyn,  11  App. 
Div.  (N.  Y.)  224,  43  N.  Y.  S.  458, 
77  N.  Y.  S.  458;  Berwind  v.  Galves- 
ton &c.  Co.  20  Tex.  Civ.  App.  426,  50 
S.  W.  413.  In  City  of  Chicago  v.  Le 
Moyne,  243  111.  379,  90  N.  E.  746,  it 
is  held  that  if  part  of  the  work  is 
worthless  the  approval  of  the  hoard 
may  he  annulled  by  the  county  court 
and  contractor  directed  to  replace 
It. 
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of  a  material  nature  has  influenced  the  proceedings."''  Doubtless  they 
might  waive  their  right  to  impeach  the  assessment  for  fraud  by  ac- 
quiescence, but  if  they  should  proceed  with  diligence  and  before  rights 
were  acquired  by  persons  acting  in  good  faith,  there  seems  to  be  no 
valid  reason  why  they  may  not  succeed  in  the  event  that  fraud  is 
established.  Where  a  contractor  makes  a  private  contract  with  part 
of  the  property  owners,  wherein  he  agrees  to  do  the  work  at  a  speci- 
fied price,  his  conduct  has  been  deemed  such  a  fraud  upon  the  other 
owners  as  will  preclude  him  from  enforcing  the  assessment  against 
them.°*  It  has  been  held  that  if  part  of  the  property  owners  promise 
to  pay  a  portion  of  the  assessment  in  order  to  induce  those  to  whom 
they  make  the  promise  to  sign  a  petition  for  the  improvement,  the 
agreement  will  be  deemed  fraudulent  and  adjudged  void  upon  a  di- 
rect attack,"'  but  such  an  agreement  should  not  be  allowed  to  vitiate 
the  assessment  unless  it  is  made  to  appear  that  the  contractor  has  no- 
tice of  it,  except  in  eases  where  the  assault  upon  the  proceedings  is 
made  before  the  work  has  been  done.  It  has  been  held  that  the  cost  of 
the  work  may  be  so  extravagant  and  unreasonable  as  to  authorize  the 


"'Dederer  v.  Voorhies,  81  N.  Y. 
153;  Green  v.  Shanklin,  24  Ind.  App. 
608,  57  N.  E.  269.  See  also,  Board 
of  Com'rs  of  Laporte  County  v. 
Wolff  (Ind.),  72  N.  E.  860;  Schurmer 
V.  Seymour,  24  N.  J.  Eq.  143.  And 
Compare  City  of  Northport  v.  North- 
port  Townsite  Co.,  27  Wash.  543,  68 
Pac.  204. 

"Brady  v.  Bartlett,  56  Cal.  350. 
The  decision  in  this  case  in  effect 
overrules  the  cases  of  Nolan  v. 
Reese,  32  Cal.  484,  and  Chambers  v. 
Satterlee,  40  Cal.  497,  513,  and  is 
in  harmony  with  the  reasoning  in 
Emery  v.  Bradford,  29  Cal.  75.  But 
see  Lux  &c.  Stone  Co.  v.  Donaldson, 
162  Ind.  481,  68  N.  B.  1014;  Dun- 
Iway  v.  Portland,  47  Ore.  103,  81 
Pac.  945.  The  text  is  quoted  and 
followed  in  Rider  v.  Parker-Wash- 
ington Co.,  —  Mo.  App.  — ,  128  S.  W. 
226,  227,  where  it  is  also  held  that 
where  certain  property  owners  were 
given  a  rebate  for  signing  a  petition 
for  the  improvement  the  fact  that 
the  plaintiffs  In  an  action  to  annul 
the  tax  bills  stood  by  until  the  work 
was  being  done  did  not  estop  them 


from    questioning    the    validity    of 
such  tax  bills. 

""Maguire  v.  Smock,  42  Ind.  1,  13 
Am.  Rep.  353;  State  v.  Johnson,  52 
Ind.  197-206;  Howard  v.  First  Inde- 
pendent Church  &c.,  18  Md.  451.  See 
also,  Rider  v.  Parker-Washington 
Co.,  —  Mo.  App.  — ,  128  S.  W.  226, 
227  (citing  text) ;  Kurtz  v.  Knapp, 
127  Mo.  App.  608,  106  S.  W.  537; 
Childers  v.  Holmes,  95  Mo.  App.  154, 
68  S.  W.  1046.  But  voluntary  aid 
to  a  public  improvement  does  not 
necessarily  render  the  proceedings 
invalid,  and  much  must  depend 
upon  the  circumstances  of  each 
particular  case.  Barr  v.  Mayor  &c. 
of  New  Brunswick,  67  Fed.  402; 
North  Baptist  Church  v.  City  of 
Orange,  54  N.  J.  L.  Ill,  22  Atl.  1004, 
14  L.  R.  A.  62n;  Stratford  v.  City 
of  Greensboro,  124  N.  Car.  127,  32  S. 
E.  394,  396;  Chicago  &c.  R.  Co.  v. 
City  of  Naperville,  169  111.  25,  48  N. 
E.  335;  Towne  v.  City  of  Newton, 
167  Mass.  311,  47  N.  B.  1029;  Cum- 
mins V.  Shields,  34  Ind.  154;  State 
V.  Town  Board  of  Geneva,  107  Wis. 
1,  82  N.  W.  550. 
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inference  of  fraud.*"  Where  the  highway  ofi&cers  adopt  a  plan  of  as- 
sessment which  is  grossly  unjust  and  unequal,  it  has  been  held  that  it 
may  be  considered  fraudulent/^  and  an  acceptance  of  the  work  pro- 
cured by  fraud  will  not  be  allowed  any  force."^ 

§  730.  (588)  Supplying   omissions  and   correcting  mistakes. — It 

may  happen  that  the  assessment  can  be  made  effective  by  supplying 
omissions  or  rectifying  mistakes,  although  no  sale  can  be  made  upon 
the  assessment.*^  Where  there  is  jurisdiction,  an  intermediate  error 
or  omission  will  not  always  invalidate  the  entire  proceedings,  but  the 
contractor  may  secure  the  proper  correction  to  be  made,  or  the  neces- 
sary steps  that  have  been  omitted  to  be  taken,  and  then  enforce  the 
assessment,  but  this,  of  course,  cannot  be  done  where  the  errors  or 
omissions  are  jurisdictional.  If  the  prior  proceedings  will  support  the 
assessment,  and  the  error  is  one  which  the  local  officers  can  cure,  a  new 
assessment  may  be  valid  if  the  mistakes  are  rectified  and  the  omissions 
supplied.**  A  mistake  in  an  estimate  ordered  for  a  street  improvement 
may  be  eorrected.*^  Where  the  estimate  has  been  corrected  the  plaia- 
tifE  may  have  the  record  so  amended  on  appeal  as  to  show  that  fact,  but 
when  it  has  not  been  corrected  the  proceedings  must  fail  until  the 
proper  officers  make  the  requisite  correction.**  Where  an  act  of  a 
common  council  essential  to  the  effectiveness  of  an  assessment  has,  in 
fact,  been  performed,  but  by  mistake  no  record  has  been  made,  the 
omission  may  be  supplied  by  a  proper  nunc  pro  tunc  entry.*''    The 

°°In    the    Matter    of    Leake    and  104  Mich.  511,  62  N.  W.  725;   State 

Watts  Orphan  Home,  92  N.  Y.  116.  v.  St.  Louis,  183  Mo.  230,  81  S.  W. 

"1  Matter  of  New  York  &c.  Public  1104. 
School,  75  N.  Y.  324.  "Wood  v.   Strother,   76   Cal.   545, 

'^McVerry  v.  Kldwell,  63  Cal.  246.  18  Pac.  766,  9  Am.  St.  249;  Hlmmel- 

See,  however,  Darnell  v.  Keller,  18  mann  v.  Cofran,   36  Cal.  411.    See 

Ind.  App.   IDS,  45   N.  B.   676;    Sea-  also,  Pittsburgh  &c.  R.  Co.  v.  Taber, 

board    Nat.    Bank   v.   Woesten,   147  168  Ind.  419,  77  N.  E.  741;    Manley 

Mo.  467,  48  S.  W.  939,  48  L.  R.  A.  v.  Emlen,  46  Kan.  655,  27  Pac.  844. 
279.     This  section  is  cited  with  ap-        °»Balfe  v.  Johnson,  40   Ind.   235; 

proval  in  Eiermann  v.  City  of  Mil-  Ball  v.  Balfe,  41  Ind.  221.    See  also, 

waukee,  —  Wis.  — ,  126  N.  W.  53,  55.  Hibben  v.  Smith,  158  Ind.  206,  62  N. 

Compare  also,  Gorman  v.  Johnson,  E.  447. 
—  Ind.  App.  — ,  91  N.  B.  971.  "  Balfe  v.  Johnson,   40   Ind.  235, 

'"Goring  v.  McTaggart,  92  Ind.  238. 
200.  See  also.  City  of  Payette  v.  "Chamberlain  v.  City  of  Evans- 
Rich,  122  Mo.  App.  145,  99  S.  W.  8.  ville,  77  Ind.  542;  City  v.  Blakemore, 
And  compare  State  v.  Smith,  124  17  Ind.  318;  Stadler  v.  Roth,  59  Mo. 
Ind.  302,  24  N.  B.  331;  Ewart  v.  Vil-  400;  Kiley  v.  Cranor,  51  Mo.  541; 
lage  of  Western  Springs,  180  111.  Halleck  v.  Boylston,  117  Mass.  469; 
318,  54  N.  B.  478;  Burton  v.  Chicago,  Parish  v.  Golden,  35  N.  Y.  462. 
62  111.  179;    Shimmons  v.  Saginaw, 
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fact  that  a  judgment  has  been  rendered  declaring  the  proceedings  in- 
valid does  not  conclude  the  parties  from  subsequently  enforcing  an 
assessment  in  cases  where  errors  and  omissions  which  the  highway 
authorities  had  a  right  to  correct  and  supply  are  properly  corrected 
and  supplied  subsequent  to  the  first  judgment.**  This  rule  can,  of 
course,  apply  in  general  only  to  cases  where  the  judgment  first  ren- 
dered was  based  on  the  fact  that  there  were  such  errors  and  omissions ; 
it  cannot  prevail  where  a  case  has  been  heard  and  determined  on  its 
merits."" 

§  731.  (589)  Estoppel  of  property  owner. — In  cases  where  there  is 
jurisdiction,  property  owners  may  be  estopped  from  questioning  the 
validity  of  the  proceedings  of  the  highway  officers  by  standing  by  and 
permitting  the  work  to  be  done  without  interposing  any  objection. 
The  weight  of  authority  is  very  decidedly  in  favor  of  the  rule  that 
where  there  is  jurisdiction  the  property  owner  who  sees  the  improve- 
ment made  and  offers  no  objection  until  after  the  work  has  been  done 
cannot  defeat  the  assessment  upon  the  ground  that  the  proceedings 
have  not  been  regular."*   There  is  not  a  great  deal  of  diversity  of 

"=Schertz   v.    People,    105    111.    27.  16  Pac.  332;    Burlington  v.  Gilbert, 

See  also,  Hornung  v.  McCarthy,  126  31  Iowa  356,  7  Am.  Rep.   143;    Gil- 

Cal.  17,  58  Pac.  303;   Wood  v.  Stro-  more  v.  Fox,  10  Kan.  509;  Patterson 

ther,    76    Cal.    545,    18   Pac.    766,    9  v.  Baumer,  43  Iowa  477;    Barker  v. 

Am.  St.  249;  Brockett  v.  People,  115  Omaha,  16  Neb.  269,  20  N.  W.  382; 

111.  29,  3  N.  E.  723;  Goodrich  v.  Chi-  People  v.  Goodwin,  5  N.  Y.  568,  571; 

cago,  218  111.  18,  75  N.  B.  805.  Wilson   v.    City   of    Salem,    24    Ore. 

"^See  generally.  Citizens'  Bank  v.  504,  34  Pac.  9,  691;  Wingate  v.  As- 
City  of  Spencer,  126  Iowa  101,  101  toria,  39  Ore.  603,  65  Pac.  982,  983 
N.  W.  643;  Ireland  v.  City  of  Roch-  (citing  text);  State  v.  Mayor  &c. 
'  ester,  51  Barb.  (N.  Y.)  414;  State  v.  of  LaCrosse,  101  Wis.  208,  77  N.  W. 
City  of  Ballard,  16  Wash.  418,  47  167;  Pabst  Brew.  Co.  v.  Milwaukee, 
Pac.  970;  Town  of  Tumwater  v.  Pix,  126  Wis.  110,  105  N.  W.  563;  John- 
18  Wash.  153,  51  Pac.  353.  son  v.  Duer,  115  Mo.  366,  21  S.  W. 

"Katz  V.  Bedford,  77  Cal.  319,  19  800,    803;     Jackson    v.    Detroit,    10 

Pac.  523,  1  L.  R.  A.  826n   (but  see  Mich.   248;    Shaw  v.   Ypsilanti,   146 

Union  Pav.  &c.  Co.  v.  McGovern,  127  Mich.  712,  110  N.  W.  40;    Tuller  v. 

Cal.    638,    60   Pac.    169);    Rector   v.  Detroit,    126    Mich.    605,    85    N.   W. 

Board,   50   Ark.   116,   6   S.   W.   519;  1080;    City  of  New   Haven   v.  Fair 

State  V.   Passaic,  45  N.   J.  L.   146;  Haven  &c.  R.  Co.,   38  Conn.   422,  9 

State  V.  Mayor  &c.,  40  N.  J.  L.  244;  Am.  Rep.  399;    Spalding  v.  Denver, 

State  V.  City,  7  Vroom    (N.  J.  L.)  33   Colo.   172,  80  Pac.   126;    Kellogg 

159;    State  v.  Morristown,  5  Vroom  v.  Ely,  15  Ohio  St.  64;  Corry  v.  "Gay- 

(N.  J.  L.)    445;    Wright  v.  City,  3  nor,   22   Ohio   St.   584;    City  of  Mt. 

Wash.  Ter.  410,  19  Pac.  42;  Tacoma  Vernon  v.  State,  71  Ohio  St.  428,  73 

Land    Co.    v.    City    of    Tacoma,    15  N.  E.  515,  104  Am.  St.  783;   Walker 

Wash.  133,  45  Pac.  733;   Simpson  v.  v.  City  Council,  1  Bailey  Eq.  Rep. 

Kansas   City,   52   Kan.   88,    34   Pac.  443;    Ross  v.    Stackhouse,   114    Ind. 

406;   Ritchie  v.  City,  38  Kan.  368,  200, 16  N.  B.  501;  Taber  v.  Ferguson, 
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opinioii  upon  the  general  rule,  but  there  is  some  conflict  upon  the 
question  of  what  shall  be  considered  jurisdictional  matters,  as  well 
as  upon  the  question  of  what  errors  the  rule  will  preclude  the  prop- 
erty owner  from  making  available  for  the  defeat  of  the  assessment.  In 
some  of  the  decisions  the  rule  is  restricted  to  cases  where  the  error  or 
irregularity  is  not  a  substantial  one,  but  this  seems  an  unreasonable 
limitation  of  an  equitable  and  salutary  principle.  It  is  evident  that 
the  courts  have,  in  some  instances,  narrowed  the  rule,  because  they 
have  concluded  that,  if  it  be  applied^  title  may  be  lost,  but  this  result, 
as  we  have  heretofore  shown,  is  not  a  necessary  sequence,  for  the  prop- 
erty owner  may  protect  his  title  by  doing  equity,  that  is,  by  paying 
the  assessment,  and  this  he  ought  to  do  wherever  he  has  received  a 
benefit  and  the  proceedings  are  not  wholly  unauthorized.''^   Whether 


109  Ind.  227,  9  N.  B.  723;  Powers 
V.  New  Haven,  120  Ind.  185,  21  N. 
E.  1083;  Jackson  v.  Smith,  120  Ind. 
520;  22  N.  E.  431;  Busenbark  v. 
Clements,  22  Ind.  App.  557,  53  N.  B. 
665;  DePauw  &c.  Co.  v.  City  of  Alex- 
andria, 152  Ind.  443,  52  N.  E.  608; 
Barber  &c.  Co.  v.  Bdgerton,  125  Ind. 
455,  25  N.  E.  436;  Alley  v.  Lebanon, 
146  Ind.  125,  44  N.  E.  1003;  Board  v. 
Plotner,  149  Ind.  116,  48  N.  E.  635; 
Lewis  V.  Albertson,  23  Ind.  App.  147, 
53  N.  B.  1071;  Willard  v.  Albertson, 
23  Ind.  App.  162,  53  N.  E.  1076,  54 
N.  E.  446;  Lux  &c.  Stone  Co.  v.  Don- 
aldson, 162  Ind.  481,  68  N.  E.  1014, 
1017  (citing  text);  Taylor  v.  Pat- 
ton,  160  Ind.  4,  9,  66  N.  E.  91  (cit- 
ing text) ;  Kerlser  v.  Bocher,  20 
Okla.  729,  95  Pac.  981;  Erickson  v. 
Cass  County,  11  N.  Dak.  494,  92  N. 
W.  841;  Alstad  v.  Sim,  15  N.  Dak. 
629,  109  N.  W.  66;  Deslauries  v. 
Soucie,  222  111.  522,  78  N.  E.  799,  113 
Am.  St.  432;  Rutland  v.  Pierpont, 
61  Vt.  306,  17  Atl.  714;  Person's  Ap- 
peal, 96  Pa.  St.  140;  Wiggin  v. 
Mayor,  9  Paige  (N.  Y.)  16;  Dows  v. 
City  of  Chicago,  11  Wall.  (U.  S.) 
108,  20  L.  ed.  65;  Rochdale  Canal 
Co.  v.  King,  16  Beav.  630;  Jaicks  v. 
Merrill,  201  Mo.  91,  98  S.  W.  753; 
Verdin  v.  City  of  St.  Louis,  131  Mo. 
26,  33  S.  W.  480,  510  (dissenting 
opinion  of  Sherwood,  J.,  quoting 
text).  See  also  Wight  v.  David- 
son, 181  U.  S.  371,  45  L.  ed.  900, 
21  Sup.  Ct.  616;    Treat  v.  City  of 


Chicago,  125  Fed.  644,  ISO  Fed. 
443,  64  C.  C.  A.  645;  ZelifE  v. 
Bog  &c.  Co.,  68  N.  J.  L.  200,  56  Atl. 
302;  Draper  v.  Atlanta,  126  Ga.  649, 
55  S.  E.  929;  City  oiE  Lexington  v. 
Bowman,  119  Ky.  840,  84  S.  W.  1161, 
85  S.  W.  1191,  27  Ky.  L.  286,  651; 
Mackay  v.  Hancock  County,  137 
Iowa  88,  114  N.  W.  552.  Objecting 
on  one  ground  estops  a  party  from 
afterwards  objecting  on  another 
ground.  Pepper  v.  Philadelphia,  114 
Pa.  St.  96,  6  Atl.  899.  Contra,  Starr 
v.  Burlington,  45  Iowa  87;  In  re 
Sharp,  56  N.  Y.  257,  15  Am.  Rep. 
415;  Wright  v.  Thomas,  26  Ohio  St. 
346  (approved  in  Lewis  v.  Symmes, 
61  Ohio  St.  471,  56  N.  E.  194,  196,  76 
Am.  St.  428).  See  also,  McLauren  v. 
City  of  Grand  Porks,  6  Dak.  397,  43 
N.  W.  710.  It  is  difficult  to  recon- 
cile Wright  V.  Thomas,  supra,  with 
Neff  V.  Bates,  25  Ohio  St.  169;  Kel- 
logg V.  Ely,  15  Ohio  St.  64;  Tone  v. 
Columbus,  89  Ohio  St.  281,  48  Am. 
-Rep.  438;  Steckert  v.  East  Saginaw, 
22  Mich.  104.  Compare  Motz  v.  De- 
troit, 18  Mich.  495. 

"  Appeal  of  the  City  of  Pittsburgh, 
118  Pa.  St.  458,  12  Atl.  366;  Barker 
V.  Omaha,  16  Neb.  269,  20  N.  W. 
382;  Heath  v.  McCrea,  20  Wash.  342, 
55  Pac.  432;  Studabaker  v.  Studa- 
baker,  152  Ind.  89,  51  N.  B.  933; 
Darst  V.  Griffin,  31  Neb.  668,  48  N. 
W.  819;  Jenkins  v.  Oklahoma  City, 
—  Okla.  — ,  111  Pac.  941,  942  (quot- 
ing text). 
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the  facts  are  such  as  to  call  for  the  application  of  the  doctrine  is  said 
to  be  a  question  of  fact,  and  its  application  by  a  state  court  does  not 
present  a  federal  question  and  is  not  subject  to  review  by  the  su- 
preme court  of  the  United  States.''^' 

§  732.  (590)  Extent  of  doctrine  of  estoppel. — It  certainly  deprives 
the  principle  of  estoppel,  as  applied  to  local  assessments,  of  practical 
value,  to  hold  that  it  operates  only  where  the  errors  and  irregularities 
are  not  of  a  substantial  character,  for,  irrespective  of  the  element  of 
estoppel  or  waiver,  the  better  rule  now  is,  that  unimportant  errors  or 
immaterial  deviations  from  the  statute  will  not  vitiate  the  assessment 
in  cases  where  the  work  has  been  done  and  the  complainant's  property 
benefited.'^  The  principle  can  only  be  of  practical  use  and  importance 
in  cases  where  the  errors  are  of  a  material  character,  for  without  it 
immaterial  errors  will  be  disregarded.  There  is  sound  reason  for  ex- 
tending rather  than  for  abridging  the  principle  of  estoppel  in  street 
assessment  cases.'*  In  every  instance  where  there  is  authority  over 
the  general  subject,  and  the  highway  ofBcers  assuming  to  proceed  un- 
der this  authority  assert  jurisdiction  of  the  particular  case,  the  prop- 
erty owner  who  has  knowledge  of  the  proceedings  and  suffers  them  to 
be  carried  on,  and  the  work  completed  under  them,  ought  to  be  held 
to  be  estopped  from  contesting  their  validity.  If  he  has  knowledge  of 
the  proaeedings,  and  knows  that  the  work  is  being  done  under  them, 
he  cannot  avoid  knowing  what  the  law  authorizes,  and  if  he  knows  all 
this  he  ought  to  properly  object  or  else  pay  the  assessment,  unless  sub- 
sequent acts  render  it  invalid. '°   The  fact  that  a  street  is  being  im- 

"  Schaefer  v.  Werllng,  188  U.  S.  Schenectady,  164  N.  Y.  258,  58  N.  B. 

516,  47  L.  ed.  570,  23  Sup.  Ct.  449.  130,  131. 

"In  re  Upson,  89  N.  Y.  67;  Nick-  "See  City  of  Denver  v.  Campbell, 

erson    v.    Boston,    131    Mass.    306;  33  Colo.  162,  80  Pac.  142,  144  (quot- 

Snow  V.  Fltchburg,  136  Mass.   179;  ing  text). 

Watson  V.  Philadelphia,  93   Pa.   St.  "^  Wilson  v.  City  of  Salem,  24  Ore. 

Ill;   Nevin  v.  Roach,  86  Ky.  492,  5  504,  34  Pac.  9,  12  (citing  text);  An- 

S.  W.  546,  9  Ky.  L.  819;   Kilmer  v.  derson  v.  Bitzer  (Ky.),  49  S.  W.  442, 

People,  106   111.   529;    Dyer  v.   Mar-  20  Ky.  L.  1450,  and  authorities  cited 

tinovich,  63  Cal.  353;   Lyth  v.  Buf-  in  first  note  to  last  preceding  sec- 

falo,  48  Hun   (N.  Y.)   175;    Blair  v.  tion.  There  is,  at  all  events,  no  valid 

Luning,   76   Cal.   134,   18   Pac.   153;  reason  for  limiting  the  doctrine  of 

Walker  v.   District  of  Columbia,   6  estoppel  to  mere   errors   or   irregu- 

Mackey  D.  C.  352;  Keese  v.  Denver,  larities,  for  they  are  not  available 

10  Colo.  112,  15  Pac.  825;   Collins  v.  even  on  appeal  where  objection  is 

Mayor,  146  Mass.  298,  15  N.  E.  908;  not  properly  and   seasonably  inter- 

Wewell  V.  City,  45  Ohio  St.  407,  15  posed.    It  is,  however,  in  cases  of 

N.  B.  196.  See  also,  Conde  v.  City  of  collateral  attack  that  the  doctrine  of 
7 — II  Elliott  R.  and  S. 
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proved  by  order  of  public  ofiBeers  ought  to  put  the  property  owner  upon 
inquiry,  and  to  him  should  be  applied  the  familiar  rule  that  one  put 
upon  inquiry  is  chargeable  with  notice  of  all  the  facts  which  a  rea- 
sonably diligent  investigation  will  disclose.'*  Public  works  are  under- 
taken, as  every  one  knows,  under  authority  delegated  by  law  to  public 
ofiBcers,  and  there  is  little  or  no  reason  why  a  property  owner,  who  has 
full  notice  of  what  is  beiag  done,  should  be  allowed  to  stand  by  in  si- 
lence until  the  work  is  completed  and  then  escape  paying  for  the 
benefit  his  property  has  received.^'  '  If  he  would  avoid  this  result  he 
should  act  promptly,  and  if  he  fails  he  should  not  demand  that  the 
persons  who  have  done  the  work  should  go  unpaid.  There  has  been, 
in  many  eases,  we  venture  to  aflBrm,  a  sacrifice  of  justice  in  the  appli- 
cation of  the  abstract  principle,  right  and  just  in  itself,  but  harsh  and 
unreasonable  when  carried  beyond  its  proper  limits,  that  the  rights 
of  the  citizens  cannot  be  affected  by  proceedings  in  invitum  unless  the 
statute  is  rigidly  adhered  to,  for  that  principle  has  been  extended  to 


estoppel  produces  the  best  results, 
and  in  such  cases  justice  demands 
that  it  be  applied  with  a  free  hand. 
™But  in  Wingert  v.  Snouffer,  134 
Iowa  97,  108  N.  W.  1035,  1040,  111 
N.  W.  432,  it  is,  said:  "The  indi- 
vidual property  owners  of  the  city 
cannot  be  held  to  a  precise  knowl- 
edge of  the  terms  of  the  contract; 
the  subject-matter  was  within  the 
control  of  the  city  council,  not  only 
to  make  the  contract,  but  to  attend 
to  Its  execution.  And  most  certainly 
the  individual  property  owners  were 
under  no  obligation  to  stand  about 
watching  the  work  and  make  pro- 
test because  of  this  or  that  accord- 
ing to  their  individual  interpreta- 
tion of  the  contract.  The  contrac- 
tors were  familiar  with  the  provi- 
sions of  the  contract,  and  they  owed 
the  duty  to  the  city  and  to  each  in- 
dividual taxpayer  to  execute  the 
work  according  to  such  contract.  It 
would  be  a  monstrous  doctrine  that 
would  permit  a  recovery  by  them, 
notwithstanding  conscious  and  fla- 
grant violations  of  the  contract,  be- 
cause, forsooth,  some  of  the  Indi- 
vidual property  owners,  in  passing 
by  the  work,  observed  the  manner  of 
its  performance.  No  case  can  be 
found  In  the  books  to  countenance 


such  a  doctrine.  Moreover,  that  an 
equitable  estoppel  bottomed  on  si- 
lence may  arise  there  must  be,  not 
only  a  duty  to  speak  but  the  silence 
must  amount  to  a  legal  fraud  in  that 
thereby  the  other  party,  ignorant  of 
the  truth,  was  misled  into  doing  that 
which  he  would  not  have  done  but 
for  such  silence.  If  both  parties 
know  the  truth,  there  can  be  no  es- 
toppel by  silence."  Compare  with 
this  case,  however,  the  case  of  Houck 
V.  City  of  Roseburg,  —  Ore.  — ,  108 
Pac.  186. 

"Wlggin  V.  Mayor,  9  Paige  (N. 
Y.)  16;  Ferguson  v.  Landram,  5 
Bush  (Ky.)  230,  96  Am.  Dec.  350; 
Lyons  v.  Cooledge,  89  111.  529;  Pease 
V.  Whitney,  8  Mass.  93;  Peoria  v. 
Kidder,  26  111.  351;  Commonwealth 
V.  Commissioners  of  Allegheny,  32 
Pa.  St.  218;  Renick  v.  Ludington, 
20  W.  Va.  511;  Warren  v.  Raymond, 
17  S.  Car.  163;  Vose  v.  Cockcroft,  44 
N.  Y.  415;  Washington  Bridge  Co.  v. 
Stewart,  3  How.  (U.  S.)  413,  11  L. 
ed.  658;  Dows  v.  Chicago,  11  Wall. 
(U.  S.)  108,  20  L.  ed.  65;  City  of 
Evansville  v.  Pfisterer,  34  Ind.  S6, 
7  Am.  Rep.  214;  Montgomery  v. 
Wasem,  116  Ind.  343,  15  N.  E.  795, 
19  N.  E.  184;  Jackson  v.  Smith,  120 
Ind.  520,  22  N.  E.  431. 
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cases  to  which  it  does  not  justly  apply.  The  fundamental  error  is  in 
assuming  that  a  citizen  who  stands  by  until  the  work  is  done  comes 
within  the  principle,  for  that  principle  does  not  aid  those  who  seek 
to  make  it  an  instrument  of  injustice. 

§  733.   Estoppel  where  property  owner  induces  proceedings. — If 

the  party  who  assails  the  assessment  has  induced  the  officers  to  enter 
upon  the  work,  his  complaint  should  meet  with  no  favor  from  the 
courts.^*  Thus,  it  has  been  held  that  one  who  petitions  for  the  im- 
provement is  estopped  from  claiming  that  there  is  no  authority  to 
make  it,''"  and  so  generally  as  to  acts  caused  by  or  naturally  and  prop- 
erly following  such  petition  f  but  not  as  to  subsequent  improper  steps 
and  irregularities  not  caused  thereby.'^  So,  it  has  been  held  that  one 
who  has  requested  a  change  in  the  specifications  is  estopped  from 
complaining  that,  by  reason  of  such  change,  the  improvement  is  not 
constructed  in  full  accordance  with  the  ordinance  or  contract.^^ 

§  734.   (591)  When  no  estoppel. — It  is  not  just  to  so  extend  an  es- 
toppel as  to  make  it  apply  to  matters  of  which  the  property  owner  did 


"Wood  v.  Norwood  Tp.,  52  Mich. 
32,  17  N.  W.  229;  Burlington  v.  Gil- 
bert, 31  Iowa  356,  364,  7  Am.  Rep. 
143;  Lafayette  v.  Fowler,  34  Ind. 
140;  State  v.  Mitchell,  31  Ohio  St. 
592;  Mott  v.  Hubbard,  59  Ohio  St. 
199,  53  N.  E.  47;  Warren  v.  Grand 
Haven,  30  Mich.  24;  Byram  v.  De- 
troit, 50  Mich.  56,  12  N.  W.  912,  14 
N.  W.  698;  Motz  v.  Detroit,  18  Mich. 
495;  Peoria  v.  Kidder,  26  111.  351; 
Sleeper  v.  Bullen,  6  Kan.  300;  Pease 
V.  Whitney,  8  Mass.  93;  Ferson's 
Appeal,  96  Pa.  St.  140;  In  re  Perrys- 
ville  Ave.,  210  Pa.  537,  60  Atl.  160; 
Ferguson  v.  Landram,  1  Bush  (Ky.) 
548;  Wight  v.  Davidson,  181  U,. 
S.  371,  45  L.  ed.  900,  21  Sup.  Ct.  616; 
Jenkins  v.  Oklahoma  City,  —  Okla. 
— ,  111  Pac.  941,  942  (quoting  text). 

"Board  of  Commissioners  of  Wy- 
andotte County  V.  Hoag,  48  Kan. 
413,  29  Pac.  758;  Tone  v.  Colum- 
bus, 39  Ohio  St.  281,  48  Am.  Rep. 
438;  Harrisburg  v.  Baptist,  156  Pa. 
St.  526,  27  Atl.  8;  Wingate  v.  Ta- 
coma,  13  Wash.  603,  43  Pac.  874. 

°°See  generally  Murdock  v.  Cin- 
cinnati, 44  Fed.  726;  Stewart  v. 
Commissioners  of  Wyandotte  Coun- 


ty, 45  Kan.  708,  26  Pac.  683,  23  Am. 
St.  746;  Bacas  v.  Adler,  112  La.  806, 
36  So.  739;  Cook  v.  Covert,  71  Mich. 
249,  39  N.  W.  47;  Byram  v.  Detroit, 
50  Mich.  56,  12  N.  W.  912,  14  N.  W. 
698;  Conde  v.  City  of  Schenectady, 
164  N.  Y.  258,  58  N.  E.  130;  City  of 
Cincinnati  v.  Mauss,  54  Ohio  St. 
257,  43  N.  E.  687;  City  of  Aberdeen 
V.  Lucas,  37  Wash.  190,  79  Pac.  632. 

^  McLauren  v.  Grand  Forks,  6 
Dak.  397,  43  N.  W.  710;  Steckert  v. 
East  Saginaw,  22  Mich.  104;  Per- 
kinson  v.  Hoolan,  182  Mo.  189,  81 
S.  W.  407;  Grant  v.  Bartholomew, 
58  Neb.  839,  80  N.  W.  45;  In  Matter 
of  Sharp,  56  N.  Y.  257,  15  Am.  Rep. 
415;  Birdseye  v.  Village  of  Clyde, 
61  Ohio  St.  27,  55  N.  E.  169;  Strout 
V.  Portland,  26  Ore.  294,  38  Pac.  126; 
Ardrey  v.  Dallas,  13  Tex.  Civ.  App. 
442,  35  S.  W.  726. 

'"  Lux  &c.  Stone  Co.  v.  Donaldson, 
162  Ind.  481,  68  N.  E.  1014.  See 
also.  Brick  &c.  Co.  v.  Hull,  49  Mo. 
App.  433;  Arnold  v.  City  of  Ft. 
Dodge,  111  Iowa  152,  82  N.  W.  495; 
Henning  v.  Stengel,  112  Ky.  906,  66 
S.  W.  41,  67  S.  W.  64,  23  Ky.  L. 
1793. 
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not  have  knowledge  and  as  to  which  he  was  not  chargeable  with  no- 
tice, nor  is  it  just  to  hold  him  estopped  from  questioning  subsequent 
proceedings.  A  property  owner  may  know  that  a  notice  is  defective 
and  waive  objections,  but  because  of  this  he  is  not  necessarily  pre- 
cluded from  questioning  what  is  afterwards  done  by  the  highway  of- 
ficers. By  acquiescing  in  what  is  past  the  property  owner  does  not 
necessarily  approve  what  may  be  done  in  the  future.*'  It  is,  there- 
fore, the  right  of  a  property  owner  to  object,  in  the  mode  pointed  out 
by  law,  to  wrongs  committed  in  proceedings  subsequent  to  those  which 
he  has  suffered  to  pass  unchallenged.  Nor  can  mere  acquiescence,  or 
even  actual  consent  and  an  affirmative  request  confer  jurisdiction  of 
the  subject  where  none  is  granted  by  law.**  Jurisdiction  of  the  sub- 
ject comes  from  the  law  alone  and  cannot  be  given  by  the  acts  of  the 
parties,  but  when  jurisdiction  of  the  subject  exists  parties  may  waive 
even  constitutional  rights,  and  this  they  may  do  even  in  criminal  cases 
where  life  and  liberty  are  at  stake.*^  It  is,  therefore,  not  a  stretch  of 
judicial  power  nor  a  violation  of  principle  to  hold  that  there  may  be 
an  effective  waiver  of  objections  in  proceedings  to  enforce  the  collec- 
tion of  local  assessments. 

§  735.  (593)  Estoppel  of  landowner  to  question  constitutionality 
of  law. — A  party  is  not  estopped  to  deny  the  constitutionality  of  the 
statute  which  assumes  to  confer  authority  to  order  improvements  and 
direct  assessments  if  he  acts  in  time ;  but  when  the  doctrine  is  pressed 
farther  there  is  much  difficulty,  for  the  rule,  as  now  established  by  the 
weight  of  authority,  is  that  a  party  who  procures  or  actively  aids  in 
procuring  the  enactment  of  an  unconstitutional  statute  or  accepts  bene- 

=*  Hutchinson  v.  City  of  Omaha,  52  32  S.  W.  780.    But  see  Wingate  v. 

Neb.  345,  72  N.  W.  218;   Crawfords-  City  of  Tacoma,  13   "Wash.  603,  43 

ville  &c.  Assn.  v.  Clements,  12  Ind.  Pac.  874. 

App.  464,  39  N.  E.  540,  40  N.  B.  752.        «  State  v.  Town  of  Stockton,  61  N. 

It  is  upon  this  ground  that  it  has  J.    L.    520,    39    Atl.    921;    Smith  v. 

been  held  that  joining  in  a  petition  Minto,   30   Ore.    351,    48   Pac.   166; 

for  the  improvement  does  not  estop  Strout  v.  City  of  Portland,  26  Ore. 

the  property  owner  from  question-  294,  38  Pac.  126;  Hutchinson  v.  City 

ing  the  assessment  on  the  ground  of  Omaha,  52  Neb.  345,  72  N.  W.  218; 

that  it  or  other  subsequent  proceed-  Kiphart  v.  Pittsburg  &c.  R.  Co.,  7 

ings  do  not  comply  with  the  law.  Ind.  App.  122,  34  N.  B.  375. 
Wakeley  v.  City  of  Omaha,  58  Neb.        '"United  States  v.  Sacramento,  2 

245,   78   N.  W.   511;    Grant  v.   Bar-  Mont.  239,  25  Am.  Rep.  742;  Butler 

tholomew,  58  Neb.  889,  80  N.  "W.  45;  v.  State,  97  Ind.  378.   See  also,  Tay- 

Birdseye    v.    Village    of    Clyde,    61  lor  v.  Patton,  160  Ind.  4.  9,  66  N.  E, 

Ohio  St.  27,  55  N.  E.  169;   City  of  91  (citing  text). 
Dallas  y.  Atkins  (Tex.  Cly.  App.), 
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fits  under  it  cannot  question  its  validity.'"  And  so,  too,  he 
estopped  if  he  stands  by  without  objection  and,  with  full  knowledge 
of  all  the  facts,  permits  work  to  be  done  and  money  to  be  expended 
on  the  faith  of  his  conduct  and  in  the  belief  that  the  law  is  constitu- 
tional. It  might  require  a  very  clear  and  strong  case  to  warrant  the 
application  of  this  rule  to  street  assessments,  and  yet  such  a  case  is 
conceivable.*^  The  fact  that  such  a  rule  exists  proves  that  the  courts 
will  carry  the  principle  of  estoppel  to  great  lengths  in  the  interest  of 
justice,  and  proves,  also,  that  the  courts  which  confine  the  operation 
of  the  principle  of  estoppel  in  assessment  cases  to  mere  irregularities 
have  gone  astray.'*  If  a  party  may  be  estopped  to  gainsay  the  validity 
of  a  statute  he  certainly  may  be  precluded  from  asserting  that  statu- 
tory provisions,  even  of  the  most  important  character,  have  not  been 
complied  with  by  highway  oflBcers.  At  all  events  it  is  quite  clear  that 
a  just  application  of  the  principle  of  estoppel  fully  concludes  a  party 
who  has  induced  the  proceedings  from  afterwards  denying  their  va- 


*■  Ferguson  v.  Landram,  1  Bush 
(Ky.)  548,  5  Bush  (Ky.)  230,  96  Am. 
Dec.  350;  State  v.  Mitchell,  31  Ohio 
St.  592;  Van  Hook  v.  Whitlock,  26 
Wend.  (N.  Y.)  43,  37  Am.  Dec.  246; 
Lee  V.  Tlllotson,  24  Wend.  (N.  Y.) 
337,  35  Am.  Dec.  624;  People  v.  Mur- 
ray, 5  Hill  (N.  Y.)  468;  Burlington 
&c.  R.  Co.  V.  Stewart,  39  Iowa  267; 
Ferryman  v.  Greenville,  51  Ala.  507. 
See  also  Smith  v.  City  of  Seattle,  41 
Wash.  60,  82  Pac.  1098;  Kuhn  v. 
Port  Townsend,  12  Wash.  605,  41 
Pac.  923,  29  L.  R.  A.  445,  50  Am.  St. 
911;  City  of  Mt.  Vernon  v.  State, 
71  Ohio  St.  428,  73  N.  E.  515,  104 
Am.  St.  783.  The  text  is  also  cited 
in  Boswell  v.  Marion,  40  Ind.  App. 
289,  79  N.  E.  1056,  1058.  In  Daniels 
V.  Tearney,  102  U.  S.  415,  26  L.  ed. 
187,  the  court  said:  "It  is  well  set- 
tled, as  a  general  proposition,  sub- 
ject to  certain  exceptions  not  neces- 
sary to  be  here  noted,  that  where 
a  party  has  availed  himself  for  his 
benefit  of  an  unconstitutional  stat- 
ute, he  cannot,  in  a  subsequent  liti- 
gation with  others  not  in  that  po- 
sition, aver  its  unconstitutionality 
as  a  defense,  although  such  uncon- 
stitutionality may  have  been  pro- 
nounced by  a  competent  judicial  tri- 


bunal in  another  suit.  In  such  cases 
the  principle  of  estoppel  applies 
with  full  force  and  conclusive  ef- 
fect." This  is  not  a  federal  question. 
Pierce  v.  Somerset  R.  Co.,  171  U. 
S.  641,  43  L.  ed.  316,  19  Sup.  Ct.  64; 
Weyerhaueser  v.  State  of  Minnesota, 
176  U.  S.  550,  44  L.  ed.  583,  20  Sup. 
Ct.  485.  See,  however,  O'Brien  v. 
Wheelock,  184  U.  S.  450,  46  L.  ed. 
636,  22  Sup.  Ct.  354,  but  compare 
Shepard  v.  Barron,  194  U.  S.  553, 
48  L.  ed.  1115,  24  Sup.  Ct.  737. 

"  See  Vickery  v.  Board,  134  Ind. 
554,  32  N.  E.  880;  Lewis  v.  Albert- 
son,  23  Ind.  App.  147,  53  N.  E.  1071; 
Willard  v.  Albertson,  23  Ind.  App. 
162,  53  N.  E.  1076,  54  N.  B.  446; 
Conde  v.  Schenectady,  164  N.  Y.  258, 
58  N.  E.  130,  131.  In  Cluggish  v. 
Koons,  15  Ind.  App.  599,  43  N.  E. 
158,  it  was  held  that  the  property 
owner  was  estopped,  although  the 
statute  under  which  the  improve- 
ment was  ordered  and  made  had 
been  repealed  by  implication.  But 
see  Lewis  v.  Symmes,  61  Ohio  St. 
471,  56  N.  E.  194,  76  Am.  St.  428. 

^  Stewart  v.  Commissioners  of 
Wyandotte  County,  45  Kan.  708,  26 
Pac.  683,  23  Am.  St.  746,  749  (quot- 
ing text). 
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lidity  except  upon  the  ground  that  there  was  an  entire  want  of  au- 
thority over  the  general  subject.'" 

§  736.    Other  far  reaching  applications  of  the  doctrine  of  estoppel. 

— There  are  many  decisions  showing  the  extent  to  which  the  doctrine 
of  estoppel  has  been  applied  in  assessment  cases,  and  carrying  it  very 
far.  In  one  case  the  action  of  the  city  council  in  opening  a  street  was 
void,  yet,  as  the  property  owners  made  no  objection  but  permitted 
money  to  be  expended  in  improving  the  street,  to  the  benefit  of  their 
property,  the  court  held  that  they  were  estopped  from  denying  the  va- 
lidity of  an  assessment  therefor.""  In  another  late  Indiana  case,  al- 
though the  main  question  involved  was  as  to  what  could  be  complained 


^Ridgefleld  &c.  R.  Co.  v.  Rey- 
nolds, 46  Conn.  375;  Thatcher  v. 
People,  98  111.  632;  Logansport  v. 
LaRose,  99  Ind.  117;  Hickllng  v. 
Wilson,  104  111.  54;  Conde  v.  Sche- 
nectady, 164  N.  Y.  258,  58  N.  E.  130, 
131;  Brickson  v.  Cass  County,  11  N. 
Dak.  494,  92  N.  W.  841,  850  (citing 
text).  See  also,  City  of  Seattle  v. 
Hill,  23  Wash.  92,  62  Pac.  446,  449 
(citing  text);  Lawton  v.  City  of 
Racine,  137  Wis.  593,  119  N.  W.  331; 
Cotzhausen  v.  Dick,  138  Wis.  127, 119 
N.  W.  822.  But  see  ante,  §  610  (512); 
also  McLauren  v.  City  of  Grand 
Forks,  6  Dak.  397,  43  N.  W.  710; 
Hoyt  V.  East  Saginaw,  19  Mict.  39, 
2  Am.  Rep.  76;  White  v.  City  of 
Saginaw,  67  Mich.  33,  34  N.  W.  255; 
Noel  V.  San  Antonio,  11  Tex.  Civ. 
App.  580,  33  S.  W.  263;  and  compare 
also,  Edwards  v.  Cooper,  168  Ind.  54, 
79  N.  B.  1047. 

"■Busenbark  v.  Clements,  22  Ind. 
App.  557,  53  N.  B.  665.  See  also. 
State  V.  Essex  Public  Road,  37  N.  J. 
L.  335;  Neff  v.  Bates,  25  Ohio  St. 
169.  A  case  in  Ohio  is  somewhat 
similar,  and  holds  a  city  estopped 
as  against  a  contractor,  from  claim- 
ing that  it  had  no  power  to  make 
the  contract  because  the  statute  au- 
thorizing it  was  unconstitutional. 
City  of  Mt.  Vernon  v.  State,  71  Ohio 
St.  428,  73  N.  E.  515,  104  Am.  St. 
783.  Compare  Cowley  v.  Spokane,  99 
Fed.  840,  but  see  Speir  v.  Town  of 
Utrecht,  121  N.  Y.  420,  24  N.  E.  692. 
In  the  course  of  the  opinion  in  the 


Indiana  case,  first  cited  above,  it  is 
said:  "While  a  void  act  forever  re- 
mains so,  and  can  never  become 
valid,  yet  a  party  may,  by  his  con- 
duct, preclude  himself  from  saying 
it  is  void.  The  act  is  still  void,  but, 
if  his  conduct  has  said  it  is  valid, 
he  is  then  precluded  from  saying  it 
is  void.  This  is  the  doctrine  of  es- 
toppel. It  has  no  element  of  ratifi- 
cation in  it.  It  proceeds  upon  the 
ground  that  a  person  who  has  been 
silent,  when  he  ought  to  have 
spoken,  will  not  be  heard  when  he 
ought  to  be  silent.  His  silence  did 
not  and  could  not  ratify  the  void 
act,  but  his  former  silence  precludes 
him  from  now  saying  what  he  might 
have  said  had  he  spoken  in  time. 
Its  underlying  basis  is  that  it  would 
be  a  fraud  to  assert  what  one's  own 
previous  conduct  had  denied  when 
on  the  faith  of  that  denial  others 
have  acted.  *  *  *  It  (the  at- 
tempt to  open  the  street)  was  void, 
and,  had  they  raised  the  question 
at  the  proper  time,  it  would  have 
been  declared  void.  But  in  contem- 
plation of  law  they  have,  without 
objection,  permitted  money  to  be  ex- 
pended in  work  which  benefits  their 
land,  under  a  contract  with  the  city, 
and  they  cannot  now  be  heard  to 
deny  the  power  of  the  city  to  make 
the  contract.  Their  conduct  has  not 
ratified  the  void  act  of  opening  the 
street,  but  It  does  prevent  them 
from  now  saying  that  that  act  was 
void." 
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of  on  collateral  attack,  the  court  not  only  held  that  presumptions 
would  be  indulged  in  favor  of  regularity  on  collateral  attack  and  that 
the  matters  complained  of  would  not  justify  an  injunction  in  any  event 
after  the  work  had  been  almost  completed,  but  also  considered,  re- 
viewed and  approved  other  Indiana  decisions  similar  to  that  above 
referred  to.°^  Under  varying  circumstances  property  owners  have 
been  held  estopped  to  complain  of  the  failure  to  give  statutory  no- 
tice,'^ the  formation  of  the  assessment  district,'^  and  rule  of  appor- 
tionment,'* the  invalidity  of  the  ordinance,'"  the  manner  of  making 
and  the  form  or  substance  of  the  contract,'"  and  the  failure  to  prop- 


"Martindale  v.  Town  of  Roches- 
ter, 171  Ind.  250,  86  N.  B.  321,  327, 
where  it  is  said:  "In  Vickery  v. 
Board,  134  Ind.  554,  32  N.  E.  880, 
the  proceedings  were  attacked  upon 
the  ground  that  the  law  under 
which  they  were  had  was  unconsti- 
tutional, and  this  court  held  that 
one  who  receives  the  benefits  under 
an  unconstitutional  law  cannot  deny 
the  constitutionality  of  such  law. 
In  Cluggish  V.  Koons,  15  Ind.  App. 
599,  43  N.  E.  158,  it  was  held  that 
the  proceeding  under  a  law  which 
had  been  repealed  may  not  he  at- 
tacked, as  invalid,  by  one  who  has 
stood  by  and  permitted  his  property 
to  be  benefited  by  such  proceedings. 
*  *  *  In  Ross  V.  Stackhouse,  114 
Ind.  200,  16  N.  E.  501,  it  was  said 
that  'in  any  event,  one  who  acqui- 
esces, with  knowledge,  until  after 
the  improvement  has  been  com- 
pleted cannot  escape  payment  for 
the  actual  benefits  received,  even 
though  the  proceedings  turn  out  to 
be  void,  provided  the  contractor 
proceeded  in  good  faith  and  without 
notice  from  the  property  owner.  He 
cannot  enjoy  the  benefits  and  escape 
the  burden  unless  he  interferes  or 
gives  notice  before  the  benefit  is  re- 
ceived.' *  *  *  Merely  stating  to 
the  contractor  that  appellant  was 
opposed  to  said  improvement,  and 
that  he  protested  against  it  being 
made,  as  we  may  assume  he  did 
from  the  allegations  of  the  com- 
plaint, without  calling  the  contrac- 
tor's attention  to  anything  aifecting 
the  validity  of  the  contract,  or  that 
would  put  the  contractor  upon  in- 


quiry as  to  its  validity,  would  not  in 
any  way  avoid  the  effect  of  the  prin- 
ciple of  equity  above  stated." 

"^Scudder  v.  Jones,  134  Ind.  547, 
32  N.  E.  221;  State  v.  Mayor  &c.  of 
Paterson,  36  N.  J.  L.  159.  See  also, 
Nixon  V.  Burlington,  141  Iowa  316, 
115  N.  W.  239  (estoppel  to  complain 
in  regard  to  notice,  and  various  other 
matters  not  deemed  jurisdictional, 
where  there  was  a  failure  to  ap- 
peal). But  see  Fox  v.  Middlesbor- 
ough  Town  Co.,  96  Ky.  262,  28  S.  W. 
776,  16  Ky.  L.  455. 

^  Deslauries  v.  Soucle,  222  111.  522, 
78  N.  E.  799,  113  Am.  St.  432. 

•*  Spalding  v.  Denver,  33  Colo.  172, 
80  Pac.  126.  And  defects  or  irregu- 
larities, or  improper  items  in  the 
assessment.  State  v.  City  of  Jersey 
City,  52  N.  J.  L.  490,  19  Atl.  1096; 
Wells  V.  Western  Pav.  &c.  Co.,  96 
Wis.  116,  70  N.  W.  1071.  See  also. 
Parr  v.  Detroit,  136  Mich.  200,  99 
N.  W.  19;  Fitzgerald  v.  Walker,  55 
Ark.  148,  17  S.  W.  702;  State  v.  Dist. 
Ct.  of  Ramsey  County,  40  Minn.  5, 
41  N.  W.  235;  Houck  v.  City  of  Rose- 
burg,  —  Ore.  — ,  108  Pac.  186. 

»=  Balfe  V.  Lammers,  109  Ind.  347, 
10  N.  E.  92;  Resell  v.  Neptune  City, 
68  N.  J.  L.  509,  53  Atl.  199;  Durrell 
v.  City  of  Woodbury,  74  N.  J.  L.  206, 
65  Atl.  198. 

»"Clty  of  Bloomington  v.  Phelps, 
149  Ind.  596,  49  N.  E.  581;  Bacas  v. 
Adler,  112  La.  806,  36  So.  739;  Ro- 
sell  V.  Neptune  City,  68  N.  J.  L.  509, 
53  Atl.  199;  Conde  v.  Schenectady. 
164  N.  Y.  258,  58  N.  B.  130;  Treat  v. 
Chicago,  130  Fed.  443,  64  C.  C.  A. 
645. 
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erly  perform  the  contract."^  Where  the  hushand  of  a  property  owner 
had  charge  of  her  real  property  as  agent,  acquiescence  on  his  part 
was  held  to  estop  her.°' 

§  737.    Cases  in  which  it  was  held  that  there  was  no  estoppel. — On 

the  other  hand,  there  are  many  decisions  refusing  to  extend  the  doc- 
trine of  estoppel  so  far,  and  some  of  them,  it  would  seem,  unduly  lim- 
iting it  or  its  application.  In  a  late  Iowa  case  it  appeared  that  the 
property  owners  knew,  while  the  work  was  going  on,  that  the  con- 
tractor did  not  comply  with  the  contract,  and  yet  they  made  no  objec- 
tion; and  even  though  notice  was  published  pursuant  to  the  resolu- 
tion of  the  council,  none  of  them  filed  objections  addressed  to  the 
character  of  the  work.  It  was  held  that  they  were  not  estopped  from 
insisting  that  the  contractor  had  not  complied  with  the  contract,  as 
the  subject-matter  was  within  the  control  of  the  council,  and  the  in- 
dividual property  owners  were  not  under  any  obligation  to  watch  the 
work  and  protest  because  of  a  non-compliance  with  the  contract.  And 
in  the  course  of  the  opinion  the  court  said,  in  effect,  that  an  equitable 
estoppel  bottomed  on  silence  can  only  arise  where  there  is  not  only  a 
duty  to  speak,  but  where  the  silence  also  amounts  to  a  legal  fraud  in 
that  it  thereby  misleads  the  other  party  ignorant  of  the  truth,  and  if 
both  parties  know  the  truth,  there  can  be  no  estoppel  by  silence."*  In 
other  cases  it  has  been  held  that  a  property  owner  is  not  estopped  to 
deny  the  power  of  the  city  to  make  the  particular  contract.^""  So,  in 
a  number  of  eases  it  has  been  held  that  there  was  no  estoppel  where 
the  matter  was  jurisdictional  and  the  proceedings  were  said  to  be  ab- 
solutely void.^  And  where  a  property  owner  has  no  knowledge  or  no- 
tice, and  is  not  chargeable  with  notice  of  the  matter,  or  may  justly 
assume  that  the  improvement  is  to  be  paid  for  out  of  the  general  fund, 

"'Lux  &c.  Stone  Co.  v.  Donaldson,  Hille  v.  Neale,  32  Ind.  App.  341,  69 

162  Ind.  481,  68  N.  B.  1014.  N.  B.  713;  Town  of  Clay  City  v.  Bry- 

»» Arnold  v.  City  of  Ft.  Dodge,  111  son,  30  Ind.  App.  490,  66  N.  E.  498; 

Iowa  152,  82  N.  W.  495.  Coggeshall  v.  Des  Moines,  78  Iowa 

"Wingert  v.    Snouffer,   134    Iowa  235,  41  N.  W.  617,  42  N.  "W.  650;  Car- 

97,  108  N.  W.  1035,  111  N.  W.  432.  ter  v.  Cemansky,  126  Iowa  506,  102 

""Parkinson   v.    Hoolan,    182    Mo.  N.  W.   438;    Winfrey  v.   Linger,  89 

189,  81  S.  W.  407.   But  see  Taber  v.  Mo.   App.   159;    Richter  v.   Merrill, 

Ferguson,  109  Ind.  227,  9  N.  E.  723.  84    Mo.    App.    150;     Breed    v.    AUe- 

'See  De  Haven  v.  Berender,  135  gheny,  85  Pa.  St.  214;  Howell  v.  Ta- 

Cal.  178,  67  Pac.  786;   City  of  Chi-  coma,  3  Wash.  711,  29  Pac.  447,  28 

cago  V.  Walsh,  203  111.  S18,  67  N.  E.  Am.    St.    83;    Pennsylvania   Co.   v. 

774;   Tayler  v.  People,  66  111.  322;  Cole,  132  Fed.  668. 
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there  is,  in  general,  no  estoppel.^  It  has  also  been  held  that  mere  de- 
lay does  not  necessarily  amount  to  acquiescence  or  create  an  estoppel.* 
And  where  a  property  owner  gives  due  notice  of  the  objection  and  that 
he  will  contest  any  assessment  that  may  be  made  it  is  held  sufiBcient 
to  prevent  an  estoppel,  at  least  where  the  proceedings  are  void.* 

§738.  (593)  Legislature  may  provide  what  questions  may  be  tried, 

— It  is  competent  for  the  legislature,  so  long  as  it  keeps  within  the 
limits  of  the  constitution,  to  provide  what  questions  may  be  tried  and 
to  deijy  a  right  to  the  trial  of  others  in  cases  where  the  party  delays 
until  after  the  work  has  been  completed."*  The  legislature  cannot  dis- 
pense with  any  of  the  constitutional  safeguards,  but  it  can  require  a 
property  owner  to  proceed  before  the  work  has  been  done  and  his  prop- 
erty benefited.  In  providing  the  mode  of  procedure  the  legislature  has 
a  very  broad  discretion,  and  so  long  as  it  violates  no  provision  of  the 
constitution  its  enactments  must  be  respected  and  enforced."    It  is 


'  Spauldlng  v.  Baxter,  25  Ind.  App. 
485,  58  N.  E.  551;  Hager  v.  Burling- 
ton, 42  Iowa  661;  Gilmore  v.  Fox,  10 
Kan.  509;  Commissioners  of  Wyan- 
dotte County  v.  Browne,  49  Kan. 
291,  30  Pac.  483;  Steckert  v.  East 
Saginaw,  22  Mich.  104;  Galbreatli  v. 
Newton,  30  Mo.  App.  380;  Harmon 
V.  Omaha,  53  Neb.  164,  73  N.  W.  671; 
Teegarten  v.  Davis,  36  Ohio  St.  601; 
O'Malley  v.  Olyphant  Borough,  198 
Pa.  525,  48  Atl.  483;  Pennsylvania 
Co.  V.  Cole,  132  Fed.  668.  See  also, 
in  case  of  fraud,  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  143;  City  of 
Northport  v.  Northport  Townsite 
Co.,  27  Wash.  543,  68  Pac.  204. 

=  Batty  V.  Hastings,  63  Neb.  26,  88 
N.  W.  139;  Hutchinson  v.  Omaha, 
52  Neb.  345,  72  N.  W.  218;  Matter 
of  Lord,  78  N.  Y.  109. 

*  Edwards  v.  Cooper,  168  Ind.  54, 
79  N.  B.  1047;  Zorn  v.  Warren- 
Scharf  &c.  Co.,  42  Ind.  App.  213,  84 
N.  E.  509.  In  the  latter  case  it 
seems  from  the  statement  of  facts 
that  the  notice  was  not  given  until 
part  of  the  work  was  done.  If  so, 
the  decision  is  of  doubtful  sound- 
ness. Compare  Ryason  v.  Dunten, 
164  Ind.  85,  73  N.  E.  74.  Other  cases 
also  hold  that  if  due  notice  is  given 
it  is  not  necessary  to  at  once  insti- 
tute a  suit  for  injunction   or   the 


like.  Keys  v.  City  of  Neodesha,  64 
Kan.  681,  68  Pac.  625;  Frefert  v. 
City  of  Bayonne,  63  N.  J.  L.  202,  42 
Atl.  773. 

"Lent  V.  Tillson,  72  Cal.  404,  14 
Pac.  71,  affirmed  in  140  U.  S.  316, 
35  L.  ed.  419,  11  Sup.  Ct.  825;  City 
of  Denver  v.  Dumars,  33  Colo.  94, 
80  Pac.  114,  116  (citing  text);  City 
of  Denver  v.  Londoner,  S3  Colo.  104, 
80  Pac.  117;  Appeal  of  Gray,  80 
Conn.  248,  67  Atl.  891;  Board  v.  Sil- 
vers, 22  Ind.  491;  Palmer  v. 
Stumph,  29  Ind.  329;  Martindale  v. 
Palmer,  52  Ind.  411;  McGill  v.  Bru- 
ner,  65  Ind.  421;  Ross  v.  Stackhouse, 
114  Ind.  200,  16  N.  E.  501;  Taber  v. 
Ferguson,  109  Ind.  227,  9  N.  E.  723; 
Wiles  V.  Hoss,  114  Ind.  371,  16  N.  E. 
800;  Balfe  v.  Lammers,  109  Ind. 
347,  10  N.  E.  92;  Reeves  v.  Grotten- 
dick,  131  Ind.  107,  30  N.  E.  889; 
Norfolk  &c.  R.  Co.  v.  Ely,  95  N.  Car. 
77;  Appeal  of  Houghton,  42  Cal. 
35;  King  v.  New  York,  36  N.  Y.  182; 
In  re  Kiernan,  62  N.  Y.  457;  Matter 
of  Commissioners  &c.,  102  N.  Y.  734, 
7  N.  E.  916.  See  also  Boyd  v.  Mur- 
phy, 127  Ind.  174,  25  N.  E.  702; 
Oliver  v.  Monona  County,  117  Iowa 
43,  90  N.  W.  510. 

'  City  of  Denver  v.  Dumars,  33 
Colo.  94,  80  Pac.  114,  116  (citing 
text) ;  New  York  &c.  R.  Co.  v.  City 
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within  the  power  of  the  legislature  to  declare  what  steps  shall  be  taken, 
and,  having  this  power,  it  necessarily  follows  that  it  may  provide  that 
parties,  by  failing  to  object,  shall  be  held  to  have  waived  objections. 
If  there  is  power  to  prescribe  the  acts  that  shall  be  done,  there  is  also 
power  to  declare  when  the  performance  of  such  acts  shall  be  dispensed 
with,  when  they  shall  be  regarded  as  waived,  or  when  the  party  shall 
be  held  estopped  to  aver  that  they  have  not  been  performed.''  If,  for 
instance,  the  legislature  has  power  to  require  notice  inviting  proposals, 
it  has  power  to  declare  when  a  party  shall  be  concluded  from  averring 
that  there  was  no  notice ;  or,  again,  if  the  legislature  may  authorize  the 
letting  of  contracts  without  advertising  for  proposals,  it  may  declare 
that  an  objection  that  there  was  no  notice  shall  be  unavailing  unless 
made  before  a  designated  time  and  in  a  specified  manner.  It  is  a  mis- 
take to  suppose  that  an  enactment  providing  that  objections  shall  not 
be  available  unless  made  before  a  specified  stage  in  the  proceedings  has 
been  reached  comes  under  the  rule  that  the  legislature  cannot  enact  a 
law  providing  that  a  recital  of  a  fact  shall  conclude  a  party  from  deny- 
ing its  existence,  for,  in  enacting  that  objections  not  made  until  after 
a  specified  stage  in  the  proceedings  has  been  reached  shall  not  be  avail- 
able, the  legislature  simply  declares  a  rule  of  procedure,  and  dispenses 
with  an  act  which  it  had  itself  made  necessary.  It  does  no  more  in  de- 
claring an  estoppel  or  a  waiver  than  it  might  have  done  ia  the  first 
instance. 

of  Hammond,  170  Ind.  493,  83  N.  E.  given  for  a  hearing  there  is  due 
244.  process  of  law,  and  the  constitu- 
'The  legislature  may  limit  the  tional  provision  is  satisfied;  all 
time  within  which  an  action  shall  be  other  matters  of  procedure  are  then 
brought  against  a  municipal  corpo-  the  subject  of  legislative  regulation, 
ration.  Preston  v.  Louisville,  84  The  restriction  upon  the  legislature 
Ky.  118;  City  of  Kansas  City  v.  Kim-  extends  only  to  jurisdictional  mat- 
ball,  60  Kan.  224,  56  Pac.  78;  Doran  ters,  the  pleading  and  practice  are 
V.  Barnes,  54  Kan.  238,  38  Pac.  300;  matters  committed  to  the  wisdom 
Wahlgren  v.  City  of  Kansas  City,  42  and  discretion  of  the  law-making 
Kan.  243,  21  Pac.  1068.  So,  as  to  power.  Iron  rules,  rigid  and  tech- 
time  for  making  objections,  Stiewel  nical,  provoke  litigation  without  pro- 
V.  Fencing  Dist.,  71  Ark.  17,  70  S.  W.  ducing  substantial  good  to  any  one. 
308,  71  S.  W.  247;  Bleckwell  v.  Vil-  See  generally,  Hymen  v.  Chicago, 
lage  of  Coeur  d'  Alene,  13  Idaho  357,  188  111.  462,  59  N.  E.  10;  Wells  v. 
90  Pac.  353;  City  of  Kansas  City  v.  Chicago,  202  111.  448,  66  N.  E.  1056; 
Grey,  62  Kans.  198,  61  Pac.  746;  Hen-  Everett  v.  Deal,  148  Ind.  90,  47  N. 
ningsen  v.  Stillwater,  81  Minn.  215,  E.  219;  City  of  Valparaiso  v.  Parker, 
83  N.  W.  983;  King  v.  Portland,  38  148  Ind.  379,  47  N.  E.  330;  Deane  v. 
Ore.  402,  63  Pac.  2,  55  L.  R.  A.  812;  Indiana  Macadam  &c.  Co.,  161  Ind. 
Annie  Wright  Seminary  v.  Tacoma,  371,  68  N.  E.  686;  Scranton  v.  Jer- 
23  Wash.  109,  62  Pac.  444;  Hamer  v.  myn,  156  Pa.  St.  107,  27  Atl.  66; 
Leihy,  124  Wis.  265,  102  N.  W.  568.  Dickson  v.  City  of  Racine,  61  Wis. 
If  time  and   opportunity  are   once  545,  21  N.  W.  620. 
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§  739.  (594)  Notice  for  bids — Collateral  attack. — A  leading  pur- 
pose manifested  in  most  of  the  statutes  granting  the  authority  to  levy 
local  assessments  is  to  secure  competition,  and  to  effect  this  purpose 
it  is  usual  to  require  the  highway  ofBcers  to  advertise  for  proposals 
before  awarding  the  contract.  It  is,  therefore,  with  reason  that  the 
courts  hold  that  where  the  proceedings  are  appropriately  and  season- 
ably assailed  they  will  fail  unless  notice  has  been  published  and  pro- 
posals have  been  invited  as  the  statute  directs.'  Where  the  statute 
prescribes  the  time  for  which  the  notice  shall  be  published,  a  failure 
to  publish  for  the  time  specified  will,  unless  some  element  of  estoppel 
or  waiver  bars  his  way,  enable  the  landowner  to  defeat  the  assessment 
in  a  direct  proceeding.^  If  the  statute  declares  what  the  notice  shall 
specify,  the  notice  must  conform  to  the  statute  or  the  proceedings  will 
fail.^"  In  the  absence  of  a  statute  designating  what  shall  be  stated  in 
the  notice  it  will  be  sufficient  to  so  clearly  and  fully  describe  the  im- 
provement as  to  secure  competition,  invite  proposals  and  enable  com- 
petitors to  make  intelligent  bids,  and  it  is  not  necessary  to  enter  into 
minute  details.^^  Where  the  statute  requires  that  specifications  shall 
be  prepared  before  advertising  for  proposals,  the  specifications  must  be 
so  clear  and  full  as  to  enable  bidders  to  know  what  work  is  required, 

»In  re  Rosenbaum,  119  N.  Y.  24,  L.  R.  A.  779,  57  Am.  St.  223,  and 
23  N.  E.  172,  53  Hun  (N.  Y.)  478,  6  notes;  Ferine  v.  Lewis,  128  Cal.  236, 
N.  Y.  S.  184;  In  re  Pennle,  108  N.  Y.  60  Pac.  422,  772. 
364,  15  N.  B.  611;  In  re  Marsh,  83  »Logansport  v.  Puterbaugh,  46 
N.  Y.  4S1;  In  re  Merriam,  84  N.  Y.  Ind.  550;  Moberry  v.  Jeffersonville, 
596;  Mayor  of  Baltimore  v.  Jobnson,  38  Ind.  198;  Baker  v.  Tobln,  40  Ind. 
62  Md.  225;  City  of  Stockton  v.  310;  Yeakel  v.  City  of  Lafayette,  48 
Whitmore,  50  Cal.  554;  Macey  v.  Tit-  Ind.  116;  Kretsch  v.  Helm,  38  Ind. 
combe,  19  Ind.  135;  Yarnold  v.  Law-  207.  InsufiSciency  of  notice  should  be 
rence,  15  Kan.  126;  Nash  v.  St.  Paul,  pleaded.  Taber  v.  Grafmiller,  109 
8  Minn.  172;  White  v.  New  Orleans,  Ind.  206,  9  N.  E.  721;  Taber  v.  Per- 
15  La.  Ann.  667;  State  v.  Barlow,  48  guson,  109  Ind.  227,  9  N.  E.  723. 
Mo.  17;  Addis  v.  Pittsburgh,  85  Pa.  "Coggeshall  v.  City  of  Des  Moines, 
St.  379;  Hague  v.  Philadelphia,  48  78  Iowa  235,  41  N.  W.  617.  It  was 
Pa.  St.  527;  Brevoort  v.  Detroit,  24  held  in  this  case  that  where  the  stat- 
Mlch.  322;  Stuart  v.  Cambridge,  ute  required  that  the  notice  should 
125  Mass.  102;  McCloud  v.  City  of  contain  "a  certain  description  of  the 
Columbus,  54  Ohio  St.  439,  44  N.  E.  kind  and  amount  of  work  to  be 
95;  Polk  V.  McCartney,  104  Iowa  567,  done,"  a  notice  inviting  proposals 
73  N.  W.  1067.  See,  as  to  the  paper  "for  all  the  kinds  of  modern  im- 
or  kind  of  paper  In  which  notice  provements  now  in  use"  was  in- 
must  be  published,  Clinton  v.  City  sufficient.  See  also,  Buckley  v.  City 
of  Portland,  26  Ore.  410,  38  Pac.  407;  of  Tacoma,  9  Wash.  253,  37  Pac. 
Sage  v.  Central  R.  Co.,  99  U.  S.  334,  441. 

25  L.  ed.  394;  Palmer  v.  McCormick,  "Beniteau  v.  Detroit,  41  Mich.  116, 

30  Fed.  82;   McLaughlin  v.  Wheeler,  1  N.  W.  899;  Follmer  v.  Nuckolls,  6 

2  S.  Dak.  379,  50  N.  W.  834;  Lynn  V.  Neb.    204;    Jenney   v.    City   of   Des 

Allen,  145  Ind.  584,  44  N.  E.  646,  33  Moines,  103  Iowa  347,  72  N.  W.  550. 
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what  materials  are  to  be  used,  and  what  the  general  character  of  the 
proposed  improvement  is.^^  The  improvement  must  be  that  ordered 
and  for  which  proposals  are  invited,  and  it  is,  therefore,  necessary  that 
the  notice  should  give  full  and  fair  information,  to  the  end  that  all 
competing  bidders  may  understand  what  improvement  the  highway 
officers  propose  to  make.^^  It  should  appear  that  the  notice  was  given 
by  the  proper  authority.^*  In  order  to  render  available  objections  to 
the  notice  inviting  proposals  the  property  owner  should,  in  cases  where 
there  is  some  notice,  proceed  promptly  and  in  the  mode  prescribed  by 
law,^^  but  where  there  is  no  notice  at  all,  the  objection  may  be  made 
available  in  a  collateral  attack  in  the  absence  of  a  statute  declaring  that 
after  a  given  point  has  been  reached  no  objections  arising  in  prior 
proceedings  shall  be  valid.^^  As  the  presumption  is  in  favor  of  the 
regularity  of  the  proceedings  of  highway  officers  where  they  have  gen- 
eral jurisdiction  of  the  subject,  and  as  a  landowner  may  be  estopped 
by  standing  by,  it  would  seem  clear  that  one  who  makes  no  objection 
until  after  the  work  has  been  done  and  the  benefit  received,  ought  not 
to  be  allowed  to  defeat  the  assessment  in  a  collateral  proceeding.  In 
determining  the  degree  of  strictness  to  which  highway  officers  should 
be  held  in  awarding  contracts  for  public  work,  the  protection  of  the 
citizen  is  always  the  first  and  the  highest  consideration,  but  it  ought, 
nevertheless,  to  be  borne  in  mind  that  those  officers  have  no  private 
interest  in  the  work  and  are  simply  discharging  their  duties  as  sworn 
officers  of  the  public.  There  is  abundant  reason,  therefore,  for  regard- 
ing their  proceedings  with  much  more  favor  than  those  of  the  officers 
of  private  corporations,  who  are  influenced  by  motives  of  self-interest. 
At  all  events,  the  courts  should  not  deprive  the  contractor  who  has 

"  Bigler  v.  New  York,  5  Abb.  N.  C.  "  City  of  Indianapolis  v.  Bly,  39 

(N.  ¥.)  51.   But  see  City  Street  Im-  Ind.  373.   See  generally,  as  to  notice, 

prov.   Co.  V.  Kroh,  —  Cal.  — ,  110  ante,  §§  700-702. 

Pac.   933;    Cushing   v.   Fleming,   —  "=  Board  v.    Silvers,   22    Ind.   491; 

Mo.  App.  — ,  132  S.  W.  52.  Martindale  v.  Palmer,  52  Ind.  411; 

"  Mitchell  v.   Milwaukee,   18  Wis.  Taber  v.  Grafmiller,  109  Ind.  206,  9 

92;  Wells  v.  Burnham,  20  Wis.  112;  N.  E.  721;    Taber  v.  Ferguson,  109 

Hasbrouck   v.    Milwaukee,    21    Wis.  Ind.  227,  9  N.  B.  723;    Clements  v. 

217;  Nash  v.  St.  Paul,  11  Minn.  174.  Lee,  114  Ind.  397,  16  N.  B.  799. 

But  the  notice  may  be  aided  by  ref-  ^'  Brookbank   v.   Jeflersonville,   41 

erence   to   the   plans   and   speciflca-  Ind.  406;    Stewart  v.  City  of  Jeffer- 

tions  on  file.  Clinton  v.  City  of  Port-  sonville,  41  Ind.  153.    See  also,  Zorn 

land,  26  Ore.  410,  38  Pac.  407;    Bo-  v.   Warren-Scharf   &c.    Co.,   42   Ind. 

zarth  V.  McGillicuddy,  19  Ind.  App.  App.  213,  84  N.  B.  509;   Edwards  v. 

26,  47  N.  E.  397.   But  see  Windsor  v.  Cooper,  168  Ind.  54,  79  N.  B.  1047; 

City  of  Des  Moines,  101  Iowa  343,  70  Miller  v.  City  of  Amsterdam,  149  N. 

N.    W.    214,    with    which    compare,  Y.  288,  43  N.  B.  632.     And  compare 

however,  Dubbert  v.  Cedar  Falls,  —  Michel  v.  Taylor,  —  Mo.  App.  — ,  127 

Iowa  — ,  128  N.  W.  547.  S.  W.  949. 


109  PBOCEDDKE   AND  ESTOPPEL   IN   ASSESSMENT    CASES.  §    740 

done  the  work  which  benefits  the  private  property  from  showing  that 
the  owner  assented  to  the  proceedings  and  is  estopped  from  questioning 
their  validity.  In  holding  that  the  notice  inviting  proposals  is  juris- 
dictional, we  deferentially  venture  to  suggest  there  is  a  fundamental 
error,  and  one  which  often  does  substantial  injustice  to  a  party  who 
has  done  work  which  has  benefited  the  complainant,  who  is,  conse- 
quently, in  no  situation  to  complain.  "We  cannot  escape  the  conviction 
that  the  notice  inviting  proposals  is  an  intermediate  step  following  the 
acquisition  of  jurisdiction.  We  know,  however,  that  the  decided  weight 
of  authority  is  the  other  way,  and  it  is  with  timidity  that  we  go  so  far 
as  to  suggest  a  doubt  as  to  the  soundness  of  the  general  accepted 
doctrine. 

§  740.  (595)  Estimate  or  report. — In  many  of  the  states  the  stat- 
ute requires  that  an  estimate  shall  be  made  by  an  engineer  or  sur- 
veyor, and  that  the  estimate  so  made  shall  be  reported  to  the  proper 
oflScers  and  acted  on  by  them,  and  wherever  this  is  required  it  is  es- 
sential to  the  regularity  of  the  proceedings  that  the  estimate  should  be 
made  and  reported.^'  If  the  law  is  substantially  complied  with  by  the 
engineer  in  making  the  estimate,  it  will  be  sufficient,  although  there 
may  be  some  inaccuracies  or  omissions.^^    Where  the  estimate  forms 

"  City  of  Indianapolis  v.  Imberry,  Bluff,  149  Mo.  36,  49  S.  W.  1088.   See 

17    Ind.   175;    Peru,   etc.,   R.   Co.   v.  also,  Ernst  v.  City  of  Springfield,  — 

Hanna,  68  Ind.  562;   Ray  v.  City  of  Mo.  App.  — ,  130  S.  W.  419;  Morrow 

JefCersonville,  90  Ind.  567;  Goring  v.  v.  Barber  &c.  Pav.  Co.,  —  Okla.  — , 

McTaggart,   92  Ind.  200;    Reeves  v.  Ill  Pac.  198. 

Grottendlck,  131  Ind.  107,  114,  30  N.  "Walker  v.  District  of  Columbia, 
B.  889  (citing  text);  City  of  Dallas  6  Mackey  (D.  C.)  352;  City  of  Du- 
V.  Atkins  (Tex.  Civ.  App.},  32  S.  W.  luth  v.  Miles,  73  Minn.  509,  76  N.  W. 
780;  Phelps  v.  City  of  Mattoon,  177  259;  Harrell  v.  Storrle  (Tex.  Civ. 
111.  169,  52  N.  B.  288;  Lufkin  v.  Gal-  App.),  47  S.  W.  838;  McChesney  v. 
veston,  56  Tex.  522.  An  order  re-  City  of  Chicago,  173  111.  75,  50  N.  E. 
fusing  to  direct  an  estimate  mscy  be  191.  See  also,  Yaggy  v.  Chicago,  192 
reconsidered  and  an  estimate  or-  111.  104,  61  N.  B.  494;  Madderom  v. 
dered.  Taber  v.  Ferguson,  109  Ind.  Chicago,  194  111.  572,  62  N.  E.  846. 
227,  9  N.  B.  723.  Under  some  stat-  But  see  Ede  v.  Cuneo,  126  Cal.  167, 
utes  an  estimate  of  the  cost  of  the  58  Pac.  538.  The  adoption  of  the  en- 
improvement  is  a  condition  prece-  glneer's  estimate  makes  it  the  act  of 
dent  to  the  letting  of  the  contract,  the  commoq  council.  Nevin  v. 
City  of  De  Soto  v.  Showman,  100  Mo.  Roach,  86  Ky.  492,  5  S.  W.  546,  9  Ky. 
App.  323,  73  S.  W.  257;  Moss  v.  Fair-  L.  819;  Chicago  &c.  R.  Co.  v.  City  of 
bury,  66  Neb.  671,  92  N.  W.  721;  City  Huntington,  149  Ind.  518,  519,  49  N. 
of  Corslcana  v.  Kerr,  89  Tex.  461,  35  B.  379;  Lewis  v.  Albertson,  23  Ind. 
S.  W.  794;  Edgar  v.  Pittsburgh,  114  App.  147,  53  N.  B.  1071,  1076.  Where 
Fed.  586.  See  also.  Crescent  Hotel  the  statute  requires  It,  an  estimate 
Co.  v.  Bradley,  81  Ark.  286,  98  S.  W.  of  the  cost  of  a  proposed  road  must 
971;  Bass  v.  Chicago,  195  111.  109,  be  made  under  oath,  and  It  must  de- 
62   N.   B.   913;    Wheeler  v.   Poplar  scribe  the  Improvement.  Gllmore  v. 
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the  basis  of  the  assessment  it  should  state  the  names  of  the  property 
owners,  describe  the  property  assessed  with  reasonable  certainty,  and 
designate  the  amount  assessed  against  the  property  of  each  owner.^* 
An  estimate  made  by  an  engineer,  surveyor  or  other  ofiBcer  authorized 
by  law  to  make  it,  is,  at  least,  prima  facie  correct,  and  the  party  who 
assails  it  assumes  the  burden  of  impeaching  it.^"  This  ruling  rests 
upon  the  same  general  principle  as  that  which  underlies  the  rule  that 
the  certificates  of  architects,  or  other  persons  invested  with  authority 
to  receive  work,  are  deemed  to  be  correct  until  the  contrary  is  made  to 
appear.''^ 

§  741,  (596)  Assessment  always  essential. — An  assessment  in  some 
form  is  always  essential.  An  assessment  may  be  made  by  adopting  and 
confirming  the  estimate  of  an  engineer,  of  viewers,  of  assessors,  of  a 
committee,  or  other  lawful  officers.^^  The  judgment  of  the  body  hav- 
ing the  power  to  levy  the  assessment  is  the  act  which  gives  the  assess- 
ment force  and  validity,  but  if  proper  evidence  is  presented  in  the 
form  of  an  estimate  or  a  report,  and  it  is  adopted  in  due  form  by  the 
proper  board  or  body,  the  assessment  is  effective.  In  requiring  an  en- 
gineer or  other  ofiBcer  to  make  the  calculations,  the  governing  body 
does  not  delegate  authority  to  make  the  assessment  unless  it  parts  with 
the  right  to  finally  approve  or  reject  the  estimate  or  report.^^    If  the 

Hentig,  33  Kan.  156,  5  Pac.  781;  Hen-  ^  Some  of  the  courts  hold  that  the 
tig  V.  GUmore,  33  Kan.  234,  6  Pac.  decision  of  an  architect  or  engineer 
304.  But  a  general  description  is  is  conclusive  in  the  absence  of  fraud 
sufficient;  a  detailed  description  is  or  mistake.  Stevenson  v.  Watson,  48 
not  required.  Olsson  v.  City  of  To-  L.  J.  C.  P.  318;  Oakwood  Retreat  v. 
peka,  42  Kan.  709,  21  Pac.  219;  Good-  Rathbone,  65  Wis.  177,  26  N.  W.  742; 
Willie  V.  Detroit,  103  Mich.  283,  61  Kirk  v.  Bromly  Guardians,  2  Phill. 
N.  W.  526;  City  of  Independence  v.  640.  But  we  think  that  where  the 
Briggs,  58  "Mo.  App.  241;  Wewell  v.  statute  does  not  make  the  engineer's 
Cincinnati,  45  Ohio  St.  407,  15  N.  E.  estimate  conclusive,  it  is  to  be  re- 
196.  But  the  statute  may  require  de-  garded  as  prima  facie  correct.  Hart- 
tail,  see  Bickerdike  v.  Chicago,  203  upee  v.  Pittsburgh,  97  Pa.  St.  107. 
111.  636,  68  N.  E.  161;  Friedenwald  v.  ^Nevin  v.  Roach,  86  Ky.  492,  5  S. 
Shipley,  74  Md.  220,  21  Atl.  790,  24  W.  546,  9  Ky.  L.  819;  Lewis  v.  Al- 
Atl.  156.  bertson,  23  Ind.  App.  147,  53  N.  B. 

"  City  of  Indianapolis  v.  Imberry,  1071,    1076;    Chicago   &c.   R.   Co.   v. 

17  Ind.  175.  City   of   Huntington,    149    Ind.   518, 

=°Risley  v.  St.  Lous,  34  Mo.  404;  519,  49  N.  B.  379;  Pittsburgh  &c.  R. 

St.  Joseph  V.  Anthony,  30  Mo.  537;  Co.  v.  Taber,  168  Ind.  419,  77  N.  E. 

St.  Xx)uis  V.  De  None,  44  Mo.'  136.  741. 

See  also,  Iroquois  &c.  Drainage  Dist.  "  Ray  v.  City  of  Jeflersonville,  90 

V.   Harroun,   222   III.  489,   78  N.   E.  Ind.    567;    City    of    Indianapolis   v. 

780;    Blemel   v.   Shattuck,   133   Ind.  Imberry,  17  Ind.  175;  Chicago  &c.  R. 

498,  33  N.  E.  277;    Rogers  v.  Venis,  Co.  v.  City  of  Huntington,  149  Ind. 

137  Ind.  221,  36  N.  E.  841.  518,  519,  49  N.  E.  379.   But  see  Bar- 
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ultimate  right  of  decision  is  retained  unfettered,  by  such  a  board  or 
body,  there  is  no  delegation  of  authority.^* 

§  742.  Form  and  contents  of  assessment — Generally. — It  is  usually, 
if  not  invariably,  required  that  the  assessment  should  be  in  writing.'"' 
The  assessment  roll  must  show  the  amount  of  the  assessment  with  suf- 
ficient certainty""  as  well  as  the  property  assessed  and  identification 
of  the  owners."^  It  is  not  usual  to  require  the  assessment  roll  itself  to 
set  out  the  proceedings,  but  it  has  been  held  that  the  report  or  record 
should  show  a  substantial  compliance  with  the  statute."'  Thus,  under 
some  statutes,  it  may  be  required  to  show  the  principle  upon  which  the 
assessment  is  made""  and  an  apportionment  as  prescribed  by  the  stat- 
ute.^" The  date  of  the  assessment  is  made  essential  by  some  statutes,'^ 
and  it  should  be  signed  or  executed  by  the  officers  and  in  the  manner 
prescribed.^"   In  one  case  a  mistake  in  the  caption,  in  designating  a 


ker  V.  Southern  &c.  Co.  (Ky.),  47 
S.  W.  608,  20  Ky.  L.  796. 

^  See  Sears  v.  Board  &c.  of  Boston, 
173  Mass.  71,  53  N.  B.  138,  43  L.  R. 

A.  834;  New  Albany  &c.  Co.  v. 
Crumbo,  10  Ind.  App.  360,  37  N.  B. 
1062. 

==  People  V.  Record,  212  111.  62,  72 
N.  B.  7;  Morrison  v.  Chicago,  142 
III.  660,  32  N.  B.  172;  State  v.  Dis- 
trict Ct.  of  Ramsey  County,  33  Minn. 
164,  22  N.  W.  295;  State  v.  Mayor  &c. 
of  Jersey  City,  44  N.  J.  L.  136;  Lyon 
V.  Alley,  130  U.  S.  177,  32  L.  ed.  899, 
9  Sup.  Ct.  480. 

»  People  V.  Glenn,  207  111.  50,  69  N. 

B.  568;  Miservey  v.  People,  208  111. 
646,  70  N.  B.  678;  City  of  Chicago  v. 
Walker,  24  111.  494;  Balfe  v.  Johnson, 
40  Ind.  235;  Btchison  Ditching  Ass'n 
V.  Jarrell,  33  Ind.  141;  Dean  v.  City 
of  Paterson,  67  N.  J.  L.  199,  50  Atl. 
620.  See  also,  Bensinger  v.  District 
of  Columbia,  6  Mackey  (D.  C.)  285; 
People  V.  Hastings,  34  Cal.  571.  But 
compare.  In  re  City  of  New  York, 
178  N.  Y.  421,  70  N.  E.  924. 

"  See  post,  §§  743  (597),  744  (598). 
It  may  not,  however,  be  possilDle  to 
name  the  owners  and  the  assessment 
may  sometimes  be  good  even  if  they 
are  not  fully  and  correctly  identified 
except  by  the  property. 

*  Bacon  v.  Savannah,  91  Ga.  500, 
17  S.  E.  749;    "Ware  v.  Jersey ville, 


158  111.  234,  41  N.  E.  736;  Ferris  v. 
Chicago,  162  111.  Ill,  44  N.  B.  436; 
Beck  V.  Tolen,  62  Ind.  469;  In  re 
De  Las  Cases,  178  Mass.  213,  59  N. 
E.  664;  State  v.  Jersey  City.  26  N.  J. 
L.  444;  Ellwood  v.  Rochester,  122  N. 
Y.  229,  25  N.  E.  238;  Stebbins  v.  Kay, 
123  N.  Y.  31,  25  N.  B.  207;  Lieber- 
mann  v.  Milwaukee,  89  Wis.  336,  61 
N.  W.  1112;  Saunderson  v.  Herman, 
95  Wis.  48,  69  N.  W.  977. 

*  State  V.  Township  of  West  Hobo- 
ken,  37  N.  J.  L.  77;  State  v.  Mayor 
&c.  of  Newark,  25  N.  J.  L.  399; 
Blanchard  v.  City  of  Barre,  77  Vt. 
420,  60  Atl.  970. 

"  Adams  v.  Bay  City,  78  Mich.  211, 
44  N.  W.  138;  Poillon  v.  Borough  of 
Rutherford,  65  N.  J.  L.  538,  47  Atl. 
439;  Hendrickson  v.  Borough  of 
Point  Pleasant,  65  N.  J.  L.  535,  47 
Atl.  465.  See  also.  City  of  Spring- 
field V.  Sale,  127  111.  359,  20  N.  E. 
86. 

"Shipman  v.  Forbes,  97  Cal.  572, 
32  Pac.  599.  See  also,  Brophy  v. 
Harding,  137  111.  621,  27  N.  E.  523, 
34  N.  B.  253. 

"^  See  Dougherty  v.  Hitchcock,  35 
Cal.  512;  Himmelmann  v.  Hoadley, 
44  Cal.  213;  Thompson  v.  Honey 
Creek  Drainage  Co.,  33  Ind.  268. 
And  see  as  to  filing  assessment  roll, 
Norwich  Sav.  Soc.  v.  Hartford,  48 
Conn.  570;  People  v.  Record,  212  111. 
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special  assessment  as  the  "assessment  of  a  special  tax,"  was  held  a  mere 
clerical  error  that  might  be  amended.'*  And  omissions  or  defects  in 
a  report  or  assessment  roll  may  sometimes  be  cured  or  rendered  harm- 
less by  other  parts  of  the  same  instrument  or  even  by  reference  to 
other  instruments.'* 

§743.  (597)  Description  of  property  in  assessment. — The  assess- 
ment should  contain  such  a  description  of  the  property  upon  which  it 
is  laid  as  will  enable  the  officers  whose  duty  it  is  to  enforce  it  to  prop- 
erly convey  title  in  the  event  of  a  sale.'°  A  reasonably  certain  descrip- 
tion is,  however,  all  that  is  required.'*  It  must  be  such  a  description 
as  will  supply  the  means  of  identification  and  enable  a  surveyor  to 
locate  the  specific  property.'^  A  description  which  would  be  sufficient 
in  an  ordinary  deed  from  one  citizen  to  another  is  generally  sufficient ; 
but  there  may  be  exceptions  to  this  rule,  and  it  has  been  held  that 
parol  evidence  is  not  admissible  to  correct  and  make  certain  the  de- 
scription in  an  assessment,  even  though  it  might  be  admissible  in  the 


62,  72  N.  E.  7.  See  also,  as  to  record- 
ing It,  Cotton  v.  Watson,  134  Cal. 
422,  66  Pac.  490;  State  v.  Hoboken, 
36  N.  J.  L.  378;  Indiana  Bond  Co.  v. 
Shearer,  24  Ind.  App.  622,  57  N.  B. 
276;  Eraser  v.  Mulany,  129  Wis.  377, 
109  N.  W.  139. 

^City  of  Springfield  v.  Sale,  127 
III.  359,  20  N.  B.  86. 

°*  See  Whiting  v.  Quackenbush,  54 
Cal.  306;  Dyer  v.  Martinovitch,  63 
Cal.  353;  McChesney  v.  Chicago,  152 
111.  543,  38  N.  B.  767;  City  of  Spo- 
kane V.  Browne,  8  Wash.  317,  36  Pac. 
26. 

=»  People  V.  Owens,  231  111.  311,  83 
N.  B.  198;  In  re  New  York  &c.  R. 
Co.,  90  N.  Y.  S42;  Naltner  v.  Blake, 
56  Ind.  127. 

"^  See  Labs  v.  Cooper,  107  Cal.  656, 
40  Pac.  1042;  Lower  King's  River 
Reclamation  Dist.  v.  McCullah,  124 
Cal.  175,  56  Pac.  887;  De  Koven  v. 
Lake  View,  129  111.  399,  21  N.  E.  813; 
South  Chicago  &c.  R.  Co.  v.  Chicago, 
196  111.  490,  63  N.  B.  1046;  Rich- 
creek  V.  Moorman,  14  Ind.  App.  370, 
42  N.  E.  943;  City  of  Muscatine  v. 
Chicago  &c.  R.  Co.,  79  Iowa  645,  44 
N.  W.  909;  Grand  Rapids  School 
Furniture  Co.  v.  Grand  Rapids,  92 
Mich.  564,  52  N.  W.  1028;   Masonic 


Buildng     Ass'n     v.     Brownell,    164 
Mass.  306,  41  N.  B.  306. 

''  Pennsylvania  Co.  v.  Cole,  132 
Fed.  668,  682  (quoting  text) ;  People 
V.  Stahl,  101  111.  346;  State  v.  Mul- 
ford,  43  N.  J.  L.  550;  Hannah  v. 
Collins,  94  Ind.  201;  Inhabitants 
of  Orono  v.  Veazie,  61  Me.  431; 
Hewes  v.  Reis,  40  Cal.  255,  261; 
Upton  V.  People,  176  111.  632,  52 
N.  B.  358;  People  v.  Clifford,  166 
111.  165,  46  N.  E.  770.  See  also.  Peo- 
ple V.  Eggera,  164  111.  515,  45  N.  E. 
1074.  The  office  of  a  description  is 
not  to  identify  the  particular  parcel 
of  property,  but  to  supply  the  means 
of  identification.  Rucker  v.  Steel- 
man,  73  Ind.  396;  But  in  Becker  v. 
Baltimore  &c.  R.  Co.,  17  Ind.  App. 
324,  46  N.  E.  685;  the  assessment 
was  held  invalid  both  because  it  was 
made  jointly  against  distinct  tracts 
and  because  the  description  was  in- 
sufficient. See  also,  Cleveland  &c.  R. 
Co.  V.  O'Brien,  24  Ind.  App.  547,  57 
N.  E.  47.  But  compare  Richcreek  v. 
Moorman,  14  Ind.  App.  370,  42  N. 
B.  943,  where  a  description  reading, 
"163  feet  of  lot  130  in  Julian,  John- 
,son,  Rawl  and  Good's  Addition," 
was  held  sufficient.  See,  however, 
Bostman  t.  Macy,  82  Ind.  490. 
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case  of  a  contract  or  conveyance  as  between  individuals."'  It  is  not 
just  to  assume  that  the  proceedings  are  necessarily  hostile  to  the  in- 
terests of  the  property  owners,  for  the  officers  who  direct  them  occupy 
the  position  of  public  officers  discharging  a  sworn  duty,  and  the  law 
which  authorizes  them  to  levy  the  assessment  proceeds  upon  the  theory 
that  the  improvement  is  for  the  benefit  of  the  owners  of  the  property 
assessed."* 

§  744.  (598)  Identification  of  owners. — The  persons  against  whose 
property  the  assessment  is  directed  should  be  identified  in  some  ap- 
propriate method,  and  this  is  generally  done  by  naming  them.*"  It 
is  obvious,  however,  that  it  is  not  always  possible  to  accurately  name 
the  owners,  and  where  this  is  so  it  seems  unjust  to  deny  any  force 
to  the  assessment.  If  the  property  is  well  described  and  the  officers 
have  done  all  that  reasonable  diligence  enabled  them  to  do,  the  assess- 
ment should  generally  be  upheld.*^  Immaterial  inaccuracies  in  nam- 
ing the  owners  ought  not  to  be  allowed  to  defeat  the  proceedings.*" 
Where  the  assessment  is  made  by  a  municipal  corporation,  and  for  the 
improvement  of  a  street,  there  is  much  reason  for  giving  little  weight 
to  errors  in  names  if  the  property  assessed  is  properly  described,  since 
from  the  nature  of  the  proceedings  and  the  character  of  the  improve- 

^  Pennsylvania  R.  Co.  v.  Cole,  132  First  Nat.  Bank,  8  N.  Dak,  504,  79  N. 

Fed.  668;  Keane  v.  Cannovan,  21  Cal.  W.  1049;  SoulUer  v.  Kern,  69  Pa.  St. 

291,   82   Am.   Dec.   738;    Higman   v.  16.                -i« 

Sioux  City,  129  Iowa,  291,  105  N.  W.  *=  Kendig  v.  Knight,  60  Iowa  29,  14 

524.  N.   W.   78;    Felker  v.   City  of  New 

="  Judge   Cooley  ably  opposes   the  Whatcom,  16  Wash.  178,  47  Pac.  505. 

doctrine  that  the  proceedings  in  tax  See  also,  Ballard  v.  Hunter,  74  Ark. 

cases  are  hostile  to  the  rights  of  the  174,  85  S.  W.  252,  affl'd  in  204  U.  S. 

citizen,  and  there  is  as  much  reason,  241,  51  L.  ed.  461,  27  Sup.  Ct.  261; 

if  not  more,  for  opposing  such  a  doc-  West  Chicago  St.  R.  Co.  v.  People, 

trine  in  cases  of  assessments  for  lo-  156  111.  18,  40  N.  B.  605;   Gas  Light 

cal  improvements.    Cooley  on  Taxa-  &c.  Co.  v.  New  Albany,  158  Ind.  268, 

tion   (2d  ed.),  404n.  63  N.  E.  458.   But  where  the  statute 

*°  Bennett  v.  City  of  Buffalo,  17  N.  required  the  owner's  name  to  be 
Y.  383.  See  as  to  joint  owners.  City  stated,  the  use  of  initials  or  abbre- 
of  New  London  v.  Miller,  60  Conn,  viation  "P.  Ft.  W.  &  C.  Ry.  Co."  was 
112,  22  Atl.  499.  As  to  community  held  insufficient.  Pennsylvania  Co. 
property,  see  Elma  v.  Carney,  4  v.  Cole,  132  Fed.  668.  This  last  de- 
Wash.  418,  30  Pac.  732.  cision,  however  seems  questionable 

"  See  Smith  v.  City  of  Des  Moines,  upon  this  point  and  somewhat  con- 

106  Iowa  590,  76  N.  W.  886.   See  also,  trary  to  the  reasoning  in  the  Indi- 

Masonic  Building  Ass'n  v.  Brownell,  ana  case  last  above  cited  and  the 

164  Mass.  306,  41  N.  B.  306;  Morange  decision  in  West  Chicago  St.  R.  Co. 

v.   Mix,   44   N.   Y.    315;    Roberts   v.  v.  People,  156  111.  18,  40  N.  E.  605. 

8— II  Elliott  R.  and  S. 
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ment  it  is  hardly  conceivable  that  an  owner  can  be  ignorant  of  wna« 
has  been  done,  and  if  he  knows  the  facts,  he  must  know,  as  matter  of 
law,  that  his  property  is  liable  for  the  assessment.*^  There  is  much 
conflict  ia  the  cases  as  to  whether  it  is  sufficient  to  name  the  owner 
as  "the  estate  of  Aaron  Smith,  deceased,"  or  "as  the  heirs  of  Toland, 
deceased,"  but  it  seems  that,  ordinarily,  such  an  identification  of  the 
owner  or  owners  should  be  deemed  sufficient,  if  there  is  nothing  in 
the  statute  to  the  contrary  ;**  it  certainly  should  be  so  where  the  rec- 
ords will  not  enable  a  diligent  searcher  to  identify  the  owner  or  own- 
ers with  more  accuracy.  Where  the  owner  is,  in  fact,  unknown,  it 
will  be  sufficient,  at  least  under  many  of  the  statutes,  to  assess  the 
property  to  "owner  unknown."*^  To  require  more  than  a  careful  search 
of  the  record  is  to  require,  without  sufficient  reason,  an  extraordinary 
thing  to  be  done,  and  this  no  just  principle  will  warrant.**  Failure  to 
state  the  name  of  the  owner,  however,  when  required  by  statute,  has 
been  held  to  invalidate  the  assessment  against  him,  under  ordinary 
circumstances,  in  many  cases.*^ 


"  Felker  v.  City  of  New  Whatcom, 
16  Wash.  178,  47  Pac.  505,  507  (quot- 
ing text);  Allen  v.  Woods  (Ky.),  45 
S.  W.  106,  20  Ky.  L.  59.  The  text  is 
also  quoted  with  approval  in  City 
of  North  Yakima  v.  Scudder,  41 
Wash.  15,  82  Pac.  1022,  1024. 

"  RonkendorfE  v.  Taylor,  4  Peters 
(U.  S.)  349,  7  L.  ed.  882;  Wheeler  v. 
Anthony,  10  Wend.  (N.  Y.)  346; 
State  v.  Collector  of  Jersey  City,  4 
Zabr.  (N.  J.)  108;  Pond  v.  Negus,  3 
Mass.  230,  3  Am.  Dec.  131;  Williams 
V.  School  Dist,  21  Pick.  (Mass.)  75, 
32  Am.  Dec.  243;  Dickison  v.  Rey- 
nolds, 48  Mich.  158, 161,  12  N.  W.  24; 
Noble  V.  City  of  Indianapolis,  16  Ind. 
506;  Sloan  v.  Sewell,  81  Ind.  180; 
Jenkins  v.  Rice,  84  Ind.  342;  Carr  v. 
State,  103  Ind.  548,  3  N.  E.  375;  Eads 
V.  Retherford,  114  Ind.  27S,  16  N.  B. 
587,  5  Am.  St.  611;  Moale  v.  Mayor 
of  Baltimore,  61  Md.  224.  See  also, 
Peck  V.  Bridgeport,  75  Conn.  417, 
53  Atl.  893  (hy  statute) ;  Murphy  v. 
Mayor  &c.  of  Wilmington,  5  Del.  Ch. 
281.  But  see  contra.  Smith  v.  Petree 
(Ky.),  79  S.  W.  251;  25  Ky.  L.  2014; 
Brown  v.  Otis,  98  App.  Div.  (N.  Y.) 
554,  90  N.  Y.  S.  250;  Hawthorne  v. 
East  Portland,  13  Ore.  271,  10  Pac. 
342. 


"Nichols  V.  McGlathery,  43  Iowa 
189;  Rapp  v.  Lowry,  30  La.  Ann. 
1272;  Oliver  v.  Robinson,  58  Ala.  46. 
See  also,  Engelbret  v.  McElwee,  122 
Cai.  284,  54  Pac.  900;  Himmelmann 
V.  Hoadley,  44  Cal.  213;  White  v.  Al- 
ton, 149  III.  626,  37  N.  E.  96.  But 
compare  Matter  of  Flatbush  Ave.,  1 
Barb.    (N.  Y.)   286. 

*■  See  Roberts  v.  First  Nat.  Bank, 
8  N.  Dak.  504,  79  N.  W.  1049.  At  any 
rate  this  is  all  that  is  required  un- 
der some  of  the  statutes.  See  Keiser 
V.  Mills,  162  Ind.  366,  69  N.  E.  142; 
In  re  Munn,  165  N.  Y.  149,  58  N.  E. 
881. 

"See  Blatner  v.  Davis,  32  Cal. 
328;  Weinreich  v.  Hensley,  121  Cal. 
647,  54  Pac.  254;  White  v.  Alton,  149 
111.  626,  37  N.  E.  96;  Gage  v.  Webb, 
141  111.  533,  31  N.  E.  130;  Brosemer 
V.  Kelsey,  106  Ind.  504,  7  N.  B.  569; 
Lefevre  v.  Mayor  &c.  of  Detroit,  2 
Mich.  586;  Hawthorne  v.  Portland, 
IS  Ore.  271,  10  Pac.  342;  Felthousen 
v.  Amsterdam,  69  Hun  (N.  Y.)  505, 
23  N.  Y.  S.  424.  But  compare  In  re 
Munn,  165  N.  Y.  149,  58  N.  E.  881. 
In  the  absence  of  such  a  statutory 
requirement  it  is  generally  held  that 
failure  to  state  the  name  does  not 
necessarily   have    such    effect,   and 
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§  745.  Amendment  of  assessment. — It  has  been  held  that,  in  the 
absence  of  statutory  authority,  an  assessment  once  made  cannot  be  set 
aside  by  the  municipality,^*  and,  under  some  statutes,  it  has  been  held 
that  neither  the  commissioners  nor  the  reviewing  court  can  alter  or 
amend  a  report  after  it  has  been  filed  and  acted  upon.*^  But  some 
of  the  holdings  or  intimations  in  the  decisions  above  referred  to  seem 
questionable,  and,  until  a  valid  and  proper  assessment  has  been  made, 
it  would  seem  that  the  power  ought  not  to  be  deemed  exhausted,""  and 
that  in  any  event,  there  must  be  power  to  correct  slight  inaccuracies, 
clerical  mistakes,  or  the  like,  in  an  assessment  roll  where  the  record 
contains  the  necessary  matter  to  amend  by.  Statutes  are  often  found 
expressly  conferring  power  to  reassess  in  proper  cases,  and,  either  be- 
cause of  some  statutory  provision  or  otherwise,  the  power  to  amend 
an  assessment,  to  a  certain  extent  at  least,  usually  exists."^  The  proper 
body  or  persons  to  make  the  amendment  and  the  procedure  in  making 
a  material  amendment  or  alteration  are  matters  determined  largely  by 
statute.  In  some  instances  an  amendment  may  be  made  by  the  coun- 
cil or  similar  body  that  made  the  assessment.'*^  In  others  it  must  be 
referred  to  the  commissioners  or  jury,^^  and  in  others  it  may  be  made 
by  the  court."*    It  is  frequently  provided,  at  least  where  material 

some  statutes  provide  that  It  shall  17  Ind.  App.  324,  46  N.  E.  685;   Mc- 

not  Invalidate  the  proceedings.  Gill  v.  Bruner,  65  Ind.  421;   Gering 

«  Campion  v.  City  of  Elizabeth,  41  v.  McTaggart,  92  Ind.  200;   Sands  v. 

N.  J.  L.  355;   Town  of  Muskego  v.  Hatfield,  7  Ind.  App.  357,  34  N.  E. 

Drainage  Com'rs,  78  Wis.  40,  47  N.  654. 

W.  11.  ^  People  V.  Board  of  Supervisors 

*"  People  V.  Chapman,  128  111.  496,  of  San   Francisco,  43   Cal.   91.    See 

21  N.  E.  507;   Thompson  v.  Ciicago,  also.  State  v.  Hoboken,  36  N.  J.  L. 

197  111.  599,  64  N.  E.  392.  378;  Morning  Side  Park,  10  Abb.  Pr. 

■"See  Hibben  v.   Smith,   158   Ind.  N.  S.  (N.  Y.)  338.  And  compare  Tur- 

206,  211,  62  N.  E.  447;  Pittsburgh  &c.  ner  v.  Lay,  163  Ind.  103,  71  N.  E. 

R.  Co.  V.  Taberv  168  Ind.  419,  77  N.  217;  Huston  v.  Clark,  112  111.  344. 

E.  741.  "*  Connecticut  Mut.  L.  Ins.  Co.  v. 

■^^See  Leman  v.  Lake  View,  131  111.  Chicago,  217  111.  352,  75  N.  E.  365; 

388,  23  N.  E.  346;  Rose  v.  Balfe,  43  Gage  v.  People,  207  111.  377,  69  N.  B. 

Ind.  353;  Ball  v.  Balfe,  41  Ind.  221;  840;   Leman  v.  Lake  View,  131  111. 

Pittsburgh  &c.  R.  Co.  v.  Taber,  168  388,  23  N.  E.  346;  Ager  v.  State,  162 

Ind.   419,   77    N.   B.    741;    Town   of  Ind.  538,  70  N.  E.  808;   State  v.  Bn- 

Greenwood  v.  State,  159  Ind.  267,  64  sign,  55  Minn.  278,  56  N.  W.  1006; 

N.   E.    849;    Grace   v.   Newton,    135  City  of  St.  Louis  v.  Lawton,  189  Mo. 

Mass.  490;  People  v.  "Wilson,  119  N.  474,  88  S.  W.  80;  Brewer  v.  City  of 

Y.  515,  2S  N.  B.  1064;   Patterson  v.  Elizabeth,  66  N.  J.  L.  547,  49  Atl. 

New  York,   1   Paige    (N.   Y.)    114;  480.    But  see  Hammond  v.  Carter, 

Plewellin  v.   Proetzel,  80   Tex.   191,  161  111.  621,  44  N.  E.  274;  People  v. 

15  S.  W.  1043.  Record,  212  111.  62,  72  N.  E.  7. 

"Becker  v.  Baltimore  &c.  R.  Co., 
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changes  are  to  be  made,  that  notice  and  a  hearing  shall  be  given.""  An 
unauthorized  amendment  cannot  be  made  after  the  roll  is  filed."* 

§  746.  Confirmation  and  review. — Some  of  the  statutes  expressly 
provide  for  confirmation  or  revision  of  the  assessment  by  a  court,  and 
others  provide  for  its  confirmation  or  revision  by  the  council  or  some 
other  similar  body.  We  have  already  considered  the  subject  of  revision 
and  hearing  before  such  bodies  as  those  last  referred  to,  and  it  is  suffi- 
cient in  this  connection  to  state  that  the  statute  should  be  substantially 
followed,"^  although  some  provisions  have  been  held  merely  directory.^* 
Where  the  statute  requires  confirmation  by  a  court,  the  statute  must 
likewise  be  followed."*  Some  statutes  provide  that  an  aflSdavit  must 
be  filed  showing  compliance  with  certain  provisions,*"  and  a  petition 
is  required  to  be  filed,  under  some  of  the  statutes,  in  a  certain  court.*^ 
The  statute  generally  determines  the  character  of  the  petition  and 
what  it  should  contain.*^  Among  other  things,  it  should  show  or  allege 
the  existence  of  a  valid  assessment,  or  assessment  ordinance,*'  and  a" 


"^  See  Town  of  Greenwood  v.  State, 
159  Ind.  267,  64  N.  E.  849;  Pitts- 
burgh &c.  R.  Co.  V.  Taber,  168  Ind. 
419,  77  N.  B.  741;  Temple  v.  Ham- 
ilton County,  134  Iowa  706,  112  N. 
W.  174;  Mayor  &c.  of  Jersey  City  v. 
Carson,  43  N.  J.  L.  664. 

»  Lyon  V.  Alley,  130  U.  S.  177,  32 
L.  ed.  899,  9  Sup.  Ct.  480;  Gage  v. 
Chicago,  216  111.  107,  74  N.  E.  726. 

■^  See  California  Imp.  Co.  v.  Moran, 
128  Cal.  373,  60  Pac.  969;  Martin  v. 
Oskaloosa  (Iowa),  99  N.  W.  557; 
Sewall  v.  St.  Paul,  20  Minn.  511; 
Medland  v.  Linton,  60  Neb.  249,  82 
N.  W.  866;  Souther  v.  South  Orange, 
46  N.  J.  L.  317;  Jersey  City  v.  Green, 
42  N.  J.  L.  627;  State  v.  Seattle,  42 
Wash.  370,  85  Pac.  11. 

"» Smith  V.  Buffalo,  90  Hun  (N.  Y.) 
118,  35  N.  Y.  S.  635.  See  also,  for 
irregularities  or  matters  not  held 
fatal,  Brown  v.  Saginaw,  107  Mich. 
643,  65  N.  W.  601;  John  v.  Connell, 
71  Neb.  10,  98  N.  W.  457. 

""Ferguson  v.  Stamford,  60  Conn. 
432,  22  Atl.  782;  City  of  Mount  Car- 
mel  V.  Friedrich,  141  111.  369,  31  N. 
E.  21;  Maxwell  v.  Chicago,  185  111. 
18,  56  N.  B.  1101;  Yaggy  v.  Chicago, 
194  III.   88,  62  N.  E.  316;    Hull  v. 


Chicago,  156  111.  381,  40  N.  B.  9S7; 
Municipality  v.  Milaudon,  12  La. 
Ann.  769. 

"°  Roberts  v.  City  of  Evanston,  218 
mi.  296,  75  N.  E.  923;  Washington 
Park  Club  v.  Chicago,  219  111.  323, 
76  N.  E.  383. 

^  See  Ogden  v.  Town  of  Lake 
View,  121  111.  422,  13  N.  E.  159; 
White  V.  City  of  Alton,  149  111.  626, 
37  N.  E.  96;  Ferris  v.  Chicago,  162 
111.  Ill,  44  N.  E.  436;  Gallon  v. 
Jacksonville,  147  111.  113,  35  N.  E. 
223. 

""See  Dickey  v.  Chicago,  164  111. 
37,  45  N.  E.  537;  Heiple  v.  Washing- 
ton, 219  111.  604,  76  N.  E.  854;  Gage 
v.  Chicago,  162  111.  313,  44  N.  E.  729; 
Cody  V.  Town  of  Cicero,  203  111.  322, 
67  N.  E.  859;  Richards  v.  Jerseyville, 
214  111.  67,  73  N.  B.  370;  Parker  v. 
Village  of  La  Grange,  171  111.  344, 
49  N.  E.  550.  And  compare  City  of 
St.  Louis  v.  Lang,  131  Mo.  412,  33 
S.  W.  54. 

°°  Ogden  v.  Town  of  Lake  View, 
121  111.  422,  13  N.  E.  159.  See  also, 
Foss  V.  Chicago,  184  111.  436,  56  N. 
E.  1133;  Hull  v.  Chicago,  156  111.  381, 
40  N.  E.  937. 
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certified  copy  of  the  same  is  required  by  some  statutes  to  be  attached 
to  the  petition.'*  Notice  of  the  application  or  hearing  is  usually 
required  and  must  be  given  as  provided  by  the  statute.'"*  "Written 
objections  to  confirmation  are  sometimes  provided  for  in  place  of  the 
ordinary  formal  pleadings."  Great  precision  and  technicality  is  not 
required  in  stating  them,'^  but  they  must  be  good  in  substance  and 
sufficiently  specific.'*  The  issues  to  be  determined  on  confirmation 
are  usually  limited  to  those  provided  for  by  the  statute.'*  Under  many 
of  the  statutes  the  issue  is  limited  to  the  question  of  benefits  and  ap- 
portionment, or  at  least  to  that  question  and  the  question  of  the  regu- 
larity and  validity  of  the  assessment;  questions  of  expedience  and  the 
like  not  being  included.''"  And  under  some  of  the  statutes  a  certain 
issue,  such  as  the  question  of  benefits,  may  be  tried  by  jury,  while  other 
issues  are  for  the  court.''^    The  question  as  to  the  burden  of  proof 


"  See  as  to  what  Is  a  sufllcient 
compliance  with  such  a  statute, 
Heiple  V.  Washington,  219  111.  604, 
76  N.  E.  854;  Houston  v.  Chicago, 
191  111.  559,  61  N.  E.  396;  Adcock  v. 
Chicago,  160  111.  611,  43  N.  E.  589; 
Walker  v.  Aurora,  140  111.  402,  29  N. 
B.  741;  Billings  v.  Chicago,  167  111. 
337,  47  N.  E.  731. 

«»Yaggy  v.  Chicago,  194  111.  88,  62 
N.  E.  316;  White  v.  Chicago,  188  111. 
392,  58  N.  E.  917;  Perry  v.  People, 
155  111.  307,  40  N.  B.  468;  Flint  v. 
Webb,  25  Minn.  93.  See  also,  State  v. 
Mayor  &c.  of  Jersey  City,  27  N.  J.  L. 
536;  State  v.  City  of  Elizabeth,  37 
N.  J.  L.  353.  And  compare  as  to 
what  notice  should  contain,  City 
of  Chicago  v.  Becker,  233  111.  189, 
84  N.  E.  242;  and  as  to  proof  of  pub- 
lication, Kearney  v.  Chicago,  163 
111.  293,  45  N.  B.  224;  Goodwillie  v. 
City  of  Lake  View,  137  111.  51,  27  N. 
E.  15;  McChesney  v.  People,  145  111. 
614,  34  N.  E.  431. 

™See  Goodwillie  v.  City  of  Lake 
View,  137  111.  51,  27  N.  B.  15; 
Hewetson  v.  Chicago,  172  111.  112, 
49  N.  B.  992;  Enos  v.  Springfield, 
113  111.  65. 

<"  Barber  v.  Board  of  Supervisors 
of  San  Francisco,  42  Cal.  631.  See 
also.  County  of  Jefferson  v.  Mount 
Vernon,  145  111.  80,  33  N.  E.  1091. 

"'Delamater  v.  Chicago,  158  111. 
575,  42  N.  B.  444;  McLaman  v.  Chi- 


cago, 218  111.  62,  75  N.  E.  762;  Fisher 
V.  Chicago,  218  111.  268,  72  N.  B.  680; 
Northern  Ind.  Land  Co.  v.  Tyler,  170 
Ind.  468,  84  N.  E.  828;  Hudson  v. 
Bunch,  116  Ind.  63,  18  N.  E.  390. 
Compare  Close  v.  Chicago,  217  111. 
216,  75  N.  B.  479;  City  of  Chicago 
V.  Singer,  202  111.  75,  66  N.  B.  874. 

°» Pagan  v.  Chicago,  84  111.  227; 
Clark  V.  Chicago,  166  111.  84,  46  N. 
E.  730;  State  v.  Ensign,  55  Minn. 
278,  56  N.  W.  1006;  State  v.  Henne- 
pin County  Dist.  Ct.,  33  Minn.  235, 
22  N.  W.  625,  632. 

"See  Houston  v.  Chicago,  191  111. 
559,  61  N.  B.  396;  Heiple  v.  Wash- 
ington, 219  111.  604,  76  N.  E.  854; 
Leltch  V.  La  Grange,  138  111.  291,  27 
N.  E.  917;  Beals  v.  Brookline,  174 
Mass.  1,  54  N.  B.  339;  State  v.  Hen- 
nepin County  Dist.  Ct.,  33  Minn.  235, 
22  N.  W.  625;  In  re  Church  Street, 
49  Barb.  (N.  Y.)  455;  In  re  City 
of  New  York,  85  App.  Div.  (N.  Y.) 
347,-83  N.  Y.  S.  433. 

"  Laub  V.  City  of  Chicago,  219  111. 
229,  76  N.  E.  343;  Title  Guarantee 
&c.  Co.  V.  Chicago,  162  111.  505,  44 
N.  E.  832;  Northwestern  University 
V.  Village  of  Wilmette,  230  111.  80, 
82  N.  E.  615;  Givlns  v.  Chicago,  188 
111.  348,  58  N.  E.  912;  Thomas  v. 
Chicago,  204  111.  611,  68  N.  E.  653; 
Illinois  Cent.  R.  Co.  v.  Chicago,  141 
111.  509,  30  N.  E.  1036;  Pike  v.  Chi- 
cago, 155  111.  656,  40  N.  E.  567.    See 
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usually  depends  upon  the  issue  and  the  party  by  whom  and  manner  m 
which  it  is  presented,  together  with  provisions  of  the  governing  stat- 
ute or  rule  in  the  particular  jurisdiction  as  to  the  presumption  of 
regularity  or  prima  facie  efEect  of  the  report,  or  the  like.''^  So,  the 
question  as  to  the  evidence  admissible  usually  depends  largely  upon  the 
issuesJ^ 

§  747.  Scope  and  effect  of  judgment. — The  nature  and  extent  of 
the  judgment  or  relief  that  the  court  is  authorized  to  grant  must 
usually  depend  upon  the  nature  of  the  proceeding  and  the  provisions 
of  the  statute.  Under  some  statutes  it  is  held  that  the  court  must  ap- 
prove or  reject  the  assessment  entirely,''*  while  under  other  statutes 
it  may  be  modified  or  recast,''^  or  referred  to  the  same  body  or  new 
commissioners,  for  revision  or  correction,^®  and  some  statutes  are  even 


also,  Mock  V.  City  of  Muncie,  9  Ind. 
App.  536,  37  N.  E.  281.  There  is  gen- 
erally no  right  to  a  jury  trial  unless 
by  statute.  Harris  v.  People,  218  111. 
439,  75  N.  B.  1012;  Chicago  &c.  R. 
Co.  V.  Joliet,  153  111.  649,  39  N.  E. 
1077;  Lipes  v.  Hand,  104  Ind.  503,  1 
N.  E.  871,  4  N.  E.  160;  Mound  City 
Land  &c.  Co.  v.  Miller,  170  Mo.  240, 
70  S.  W.  721,  60  L.  R.  A.  190,  94  Am. 
St.  727.  See  generally  as  to  verdicts 
and  findings,  Walters  v.  Town  of 
Lake,  129  111.  23,  21  N.  E.  556; 
Illinois  Cent.  R.  Co.  v.  Chicago,  141 
111.  509,  30  N.  B.  1036;  Conway  v. 
Chicago,  219  111.  295,  76  N.  B.  384. 

"  Cases  in  which  it  was  said  to  be 
upon  the  city  applying  for  confirma- 
tion, at  least  to  show  jurisdictional 
facts.  Thorn  v.  West  Chicago  Park 
Com'rs,  130  111.  594,  22  N.  E.  520; 
Fagan  v.  Chicago,  84  111.  227; 
Springer  v.  Chicago,  159  111.  515,  42 
N.  E.  868.  Usually  upon  the  property 
owner  or  objector  as  to  various  mat- 
ters, Peyton  v.  Village  of  Morgan 
Park,  172  111.  102,  49  N.  B.  1003; 
Guyer  v.  Rock  Island,  215  111.  144, 
74  N.  B.  105;  De  Koven  v.  Lake  View, 
131  111.  541,  23  N.  B.  240;  Lindsay  v. 
Chicago,  115  111.  120,  3  N.  E.  443; 
Blemel  v.  Shattuck,  133  Ind.  498,  33 
N.  E.  277;  Rogers  v.  Venis,  137  Ind, 
221,  36  N.  B.  841.  See  also,  Moran  v. 
Mayor  &c.  of  Jersey  City,  58  N.  J.  L. 
144,  35  Atl.  284. 

"See   generaJly   as  to   evidence, 


Walker  v.  Chicago,  202  111.  531,  67  N. 
E.  369;  Morrison  v.  Chicago,  142  111. 
660,  S2  N.  B.  172;  People  v.  Lyon, 
218  111.  577,  75  N.  E.  1017;  Cratty  v. 
Chicago,  217  111.  453,  75  N.  B.  343; 
Fahnestock  v.  Peoria,  171  111.  454, 
49  N.  E.  496;  Philadelphia  &c.  Iron 
Co.  V.  Chicago,  158  111.  9,  41  N.  E. 
1102;  Kelly  v.  Chicago,  148  111.  90, 
35  N.  B.  752;  Barber  v.  Chicago,  152 
III.  37,  38  N.  E.  253;  Chicago  &e.  E. 
Co.  V.  Chicago,  172  111.  66,  49  N.  E. 
1006;  Murr  v.  Naperville,  210  111. 
371,  71  N.  B.  380;  Houston  v.  Chi- 
cago, 191  111.  559,  61  N.  E.  396;  Howe 
V.  Chicago,  224  111.  95,  79  N.  B.  421; 
Ewart  V.  Village  of  Western  Springs, 
180  111.  318,  54  N.  E.  478;  Pearson  v. 
Chicago,  162  111.  383,  44  N.  E.  739. 
In  City  of  Marengo  v.  Bichler,  245 
111.  47,  91  N.  E.  758,  it  is  held  that 
the  ordinance  and  proof  of  Its  pass- 
age need  not  be  introduced. 

"In  re  Rofflgnac  Street,  4  Rob. 
(La.)  357. 

"Berdel  v.  Chicago,  217  111.  429, 
75  N.  B.  386;  City  of  Springfield  v. 
Green,  120  111.  269,  11  N.  B.  261; 
Johnson  v.  People,  177  111.  64,  52 
N.  E.  308. 

™In  re  Roffignac,  4  Rob.  (La.) 
357;  State  v.  Ataling,  44  N.  J.  L.  347 
(afE'd  in  46  N.  J.  L.  207);  In  re 
Henry  Street,  7  Cow.  (N.  Y.)  400; 
In  re  Canal  Street,  8  Barb.  (N.  Y.) 
505. 
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broader.''^  Separate  judgments  of  confirmation  are  sometimes  au- 
thorized in  a  proper  ease.''*  The  court  usually  has  power  to  correct 
the  judgment,  or  even  set  it  aside,  during  the  term  at  which  it  was 
rendered,'*  but  not,  ordinarily,  at  a  subsequent  term.'"  A  judgment  of 
confirmation  by  a  court  has,  in  general,  the  same  effect  as  other  judg- 
ments of  the  court,  and  the  statute  may  even  make  the  judgment  or 
order  of  the  council  or  local  tribunal  conclusive  as  between  the  parties 
so  that  it  cannot  be  collaterally  attacked,  at  least  if  it  is  not  absolutely 
void.*^  Certainly  the  judgment  of  the  court  on  confirmation  cannot  be 
collaterally  attacked,*^  unless  it  had  no  jurisdiction.'^    It  has  been 


"  See  In  re  Pike  Street,  42  Wash. 
551,  85  Pac.  45.  See  also.  In  re 
DufEy,  13S  N.  Y.  512,  31  N.  E.  517; 
In  re  City  of  New  York,  114  App. 
Dlv.  (N.  Y.)  519,  100  N.  Y.  S.  140. 

"Delamater  v.  Chicago,  158  111. 
575,  42  N.  E.  444;  Wisner  v.  People, 
156  111.  180,  40  N.  E.  574;  Beach  v. 
People,  157  111.  659,  41  N.  E.  1117. 
See  also,  Deremus  v.  People,  173  111. 
63,  50  N.  B.  686.  But  compare  City 
of  St.  Louis  V.  Nelson,  169  Mo.  461, 
69  S.  "W.  466;  Long  Branch  &c.  Imp. 
Com.  V.  Dobbins,  61  N.  J.  L.  659,  40 
Atl.  599. 

'"People  V.  Colvin,  165  111.  67,  46 
N.  E.  14;  McChesney  v.  Chicago,  226 
111.  238,  80  N.  B.  770;  In  re  New 
York,  49  N.  Y.  150. 

™  Keeler  v.  People,  160  111.  179,  43 
N.  B.  342;  People  v.  McWethy,  165 
111.  222,  46  N.  B.  187.  But  see  in  case 
of  void  ordinance  or  default,  City  of 
Chicago  V.  Walsh,  203  111.  318,  67  N. 
E.  774;  Browning  v.  Chicago,  155 
III.  814,  40  N.  B.  565;  Nicholes  v. 
Chicago,  184  111.  43,  56  N.  E.  351. 

"^  Lux  &c.  Stone  Co.  v.  Donaldson, 
162  Ind.  481,  68  N.  E.  1014;  Wray  v. 
Fry,  158  Ind.  92,  62  N.  E.  1004; 
Loesnitz  v.  Seelinger,  127  Ind.  422, 
25  N.  B.  1037,  26  N.  E.  887;  Osborn 
V.  Sutton,  108  Ind.  443,  9  N.  E.  410; 
Shank  v.  Smith,  157  Ind.  401,  61 
N.  E.  9S2,  55  L.  R.  A.  564;  Boyce  v. 
Tuhey,  163  Ind.  202,  70  N.  B.  531; 
Brown  v.  Saginaw,  107  Mich.  643, 
65  N.  W.  601;  House  v.  St.  Paul,  94 
Minn.  115,  102  N.  W.  221;  Belling- 
ham  Bay  Imp.  Co.  v.  New  Whatcom, 
20  Wash.  53,  54  Pac.  774;  Annie 
Wright    Seminary    v.    Tacoma,    23 


Wash.  109,  62  Pac.  444.  See  also. 
Hale  v.  Moore,  82  Ark.  75,  100  S.  W. 
742;  Jamison  v.  New  Orleans,  12  La. 
Ann.  346;  Nelson  v.  Saginaw,  106 
Mich.  659,  64  N.  W.  499;  In  re  Sheri- 
dan Ave.,  138  Pa.  St.  264,  22  Atl. 
22.  And  compare  Kirtland  v.  Parker, 
76  N.  J.  L.  217,  68  Atl.  913. 

»^  People  V.  Cohen,  219  111.  200,  76 
N.  E.  388;  People  v.  Brown,  218  III. 
375,  75  N.  E.  989;  People  v.  Illinois 
Cent.  R.  Co.,  213  111.  367,  72  N.  E. 
1069;  People  v.  Wiemers,  225  111.  17, 
80  N.  E.  45;  Schertz  v.  People,  105 
111.  27;  Phillips  v.  People,  218  111. 
450,  75  N.  E.  1016;  Duncan  v.  Lank- 
ford,  145  Ind.  145,  44  N.  B.  12; 
Owens  V.  Marion,  127  Iowa  469,  103 
N.  W.  381;  City  of  Duluth  v.  Dib- 
blee,  62  Minn.  18,  63  N.  W.  1117; 
City  of  Seattle  v.  Smith,  8  Wash. 
387,  36  Pac.  280.  See  also,  Dolan  v. 
New  York,  62  N.  Y.  472;  Mayer  v. 
Mayor  &c.  of  New  York,  101  N.  Y. 
284,  4  N.  E.  336;  In  re  Arnold,  60  N. 
Y.  26;  Michael  v.  St.  Louis,  112  Mo. 
610,  20  S.  W.  666;  Fuller  v.  City  of 
Elizabeth,  42  N.  J.  L.  427. 

«='Clos  V.  Cannata,  121  111.  App. 
215;  West  Chicago  Park  Com'rs  v. 
Farber,  171  111.  146,  49  N.  E.  427; 
People  V.  Wiemers,  225  111.  17,  80 
N.  B.  45;  People  v.  Second  Ward 
Sav.  Bank,  224  111.  191,  79  N.  E.  628; 
Morrison  v.  Chicago,  142  111.  660,  32 
N.  E.  172;  Doremus  v.  People,  161 
111.  26,  43  N.  B.  701;  Thompson  v. 
Detroit,  114  Mich.  502,  72  N.  W.  320; 
Hawkins  v.  Horton,  91  Minn.  285, 
97  N.  W.  1053;  Miller  v.  Amsterdam, 
149  N.  Y.  288,  43  N.  E.  632;  Hender- 
son v.  South  Omaha,  60  Neb.  125,  82 
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held,  however,  that  a  judgment  of  confirmation  is  not  operative  as  a 
bar  or  conclusive  adjudication  as  to  matters  not  before  the  court  and 
subsequently  arising,^*  and  that  a  contractor,  in  litigation  with  the 
city,  cannot  successfully  insist  that  the  confirmation  as  between  the 
city  and  property  owner  establishes  the  validity  of  his  contract  and 
the  fact  that  it  has  been  duly  performed  by  him.*" 

§  748.  Appeal  and  certiorari. — The  right  to  appeal  to  an  appellate 
court  from  a  judgment  confirming  or  refusing  to  confirm  an  assess- 
ment usually  depends  upon  express  statutory  provision.'*  Unless  the 
statute  otherwise  provides,  where  an  appeal  is  authorized,  the  practice 
is  usually  the  same  on  appeal  as  in  other  eases.  Objections  not  made 
in  the  lower  court  will  not,  ordinarily,  be  considered  on  appeal,^^  and 
where  the  evidence  is  conflicting,  the  judgment  of  the  lower  court  will 
not,  ordinarily,  be  reversed  on  the  weight  of  evidence.**  In  many  ju- 
risdictions there  is  no  provision  requiring  confirmation  by  a  court, 
and  the  remedy  usually  provided  is  by  appeal,  or,  sometimes,  certiorari. 
The  rules,  however,  in  such  cases  are  much  the  same  as  in  appeal  or 
certiorari  in  eminent  domain  cases,  and,  as  the  subject  in  that  con- 
nection has  been  fully  treated,  a  brief  consideration  of  it  is  all  that 
is  required  here.  As  already  shown,  the  action  of  the  municipal  body 
or  local  tribunal  upon  due  notice  and  hearing  may  be  made  conclusive, 
and  there  is  no  absolute  right  to  appeal  unless  it  is  given  by  statute."* 

N.  W.  315;    Breed  v.  Allegheny,  85  flrmation   and  a  different   improve- 
Pa.    St.    214.     See    also,    People    v.  ment  Is  made.    Pells  v.  People,  159 
Fuller,  204  111.  290,  68  N.  E.  371.  -It  111.  580,  42  N.  E.  784. 
is    held    that    It    may    be    attacked  '^  Brady    v.    Mayor    &c.    of    New 
where  the  ordinance  is  void.    City  York,  18  How.  (N.  Y.)  343;   State  v. 
of  Chicago  v.  Nodeck,  202  111.  257,  67  Seattle,  42  Wash.  370,  85  Pac.  11. 
N.  E.  39;   Culver  v.  People,  161  111.  =«  See  City  of  Greenville  v.  Miller, 
89,  43  N.  E.  812;  People  v.  Warneke,  239  111.  323,  87  N.  E.  1113. 
173   111.   40,   50   N.   E.   221;    Cass  v.  "  Chicago  Terminal  &c.  Co.  v.  Chi- 
Kockersperger,  166  111.  126,  46  N.  E.  cago,  178  111.  429,  53  N.  E.  361;  Lamb 
729;     Village    of    Bellwood    v.    La-  v.   Chicago,   219   111.    229,   76   N.  B. 
trohe  &c.  Co.,  238  111.  52,  87  N.  B.  343;    Hunerberg  v.  Hyde  Park,  130 
66.   See  also,  Klein  v.  Nugent  Gravel  111.  156,  22  N.  E.  486. 
Co.,    162    Ind.    509,    70    N.    B.    801;  »*  Lamb  v.  Chicago,  219  111.  229,  76 
Hawkins  v.  Horton,  91  Minn.  285,  97  N.  E.  343;   Maywood  County  v.  Vil- 
N.  W.  1053.  lage  of  Maywood,  140  111.  216,  29  N. 
«  Church  V.  People,  174  111.  366,  51  E.  704.    See  also.  Wells  v.  Chicago, 
N.  E.  747;  Young  v.  People,  196  111.  202   111.  448,  66  N.   E.  1056;    White 
603,  63  N.  B.  1075.   See  also.  People  v.  Chicago,  188  111.  392,  58  N.  E.  917; 
V.  Whidden,  191  111.  374,  61  N.  E.  Illinois  Cent.  Ry.  Co.  v.  Kankakee, 
138,  56  L.  R.  A.  905;   Miller  v.  Am-  164  111.  608,  45  N.  E.  971. 
sterdam,  149  N.  Y.  288,  43  N.  E.  632.  »  City  of  Terre  Haute  v.  Mack,  139 
As,  for  instance,  where  the  original  Ind.  99,  38  N.  E.  468;  Deane  v.  In- 
proceeding  is  abandoned  after  con-  diana   Macadam   &c.   Co.,   161   Ind. 
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So,  the  issues  or  matters  to  be  determined  on  appeal,  and  the  con- 
ditions and  procedure  generally,  may  be,  and  usually  are  regulated  by 
the  statute.*"  The  failure  to  appeal  may  operate  as  a  waiver  of  any 
defect  that  might  thus  have  been  taken  advantage  of,  and  it  generally 
does  do  so,  at  least  when  the  statute  expressly,  or  in  effect,  makes  the 
remedy  by  appeal  exclusive.'*  So,  where  an  appeal  is  given  there  may 
be  no  right  to  certiorari,  and,  as  a  general  rule,  certiorari  will  not  lie 
if  there  is  another  adequate  remedy."^  There  has  been  some  difference 
of  opinion  as  to  whether  certiorari  will  lie  to  review  assessments,  and 
also  as  to  its  scope,  but  it  has  often  been  held  proper  in  such  cases.®' 


371,  68  N.  E.  686;  Brown  v.  Grand 
Rapids,  83  Mich.  101,  47  N.  W.  117; 
Kelley  v.  Minneapolis,  57  Minn.  294, 
59  N.  W.  304,  47  Am.  St.  605,  26  L. 
R.  A.  92;  Oil  City  v.  Oil  City  Boiler 
Works,  152  Pa.  St.  348,  25  Atl.  549. 
See  also,  Bickerdike  v.  Chicago,  185 
111.  280,  56  N.  E.  1096;  Drainage 
Commissioners  v.  Milligan,  227  111. 
303,  81  N.  E.  382;  Lake  Brie  &c.  R. 
Co.  v.  Watkins,  157  Ind.  600,  62  N. 
E.  443;  Randolph  v.  City  of  Indian- 
apolis, 172  Ind.  510,  88  N.  E.  949; 
City  of  Crawfordsville  v.  Brown,  — 
Ind.  App.  — ,  91  N.  E.  252;  In  re 
Walser  St.,  12  N.  Y.  406. 

""Appeal  of  Gray,  80  Conn.  248,  67 
Atl.  891;  Reeves  v.  Grottendick,  131 
Ind.  107,  30  N.  E.  889;  New  York 
&c.  Ry.  Co.  V.  Hammond,  170  Ind. 
493,  83  N.  B.  244;  Oliver  v.  Monona 
County,  117  Iowa  43,  90  N.  W.  510. 
See  also,  Illinois  Cent.  R.  Co.  v.  East 
Lake  &c.  Drainage  Dist.,  129  111.  417, 
21  N.  E.  925;  Everett  v.  Deal,  148 
Ind.  90,  47  N.  B.  219;  Stevens  v. 
Templeton,  170  Ind.  248,  84  N.  E. 
148;  Dickson  v.  Racine,  61  Wis.  545, 
21  N.  W.  620;  Walston  v.  Nevin,  128 
U.  S.  578,  32  L.  ed.  544,  9  Sup.  Ct. 
192.  I 

•^  English  V.  Territory,  11  Ariz.  87, 
89  Pac.  501;  Williams  v.  Bergin,  116 
Cal.  56,  47  Pac.  877;  Beckett  v. 
Morse,  4  Cal.  App.  228,  87  Pac.  408; 
Peck  V.  Bridgeport,  75  Conn.  417,  53 
Atl.  893;  Turley  v.  People,  116  111. 
433,  6  N.  E.  52;  City  of  Valparaiso 
v.  Parker,  148  Ind.  379,  47  N.  E. 
330;  Minneapolis  &c.  Ry.  Co.  v.  Lind- 
quist,  119  Iowa  144,  93  N.  W.  103; 
Morey  v.  Duluth,  75  Minn.  221,  77 


N.  W.  829;  In  re  Beachwood  Ave., 
194  Pa.  St.  86,  45  Atl.  127.  But  com- 
pare Chase  v.  Los  Angeles,  122  Cal. 
540,  55  Pac.  414;  Commissioners  of 
Big  Lake  Drainage  Dist.  v.  Com- 
missioners of  Highways,  199  111.  132, 

64  N.  E.  1094. 

''People  v.  Myers,  135  N.  Y.  465, 
32  N.  B.  241;  State  v.  Superior 
Court  of  King  County,  31  Wash.  32, 

71  Pac.  601.  See  also,  Taylor  v. 
Haverhill,  192  Mass.  287,  78  N.  E. 
475;  State  v.  District  Ct.  of  Ramsey 
County,  44  Minn.  244,  46  N.  W.  349. 
But  see  Walls  v.  Jersey  City,  55  N. 
J.  L.  511,  26  Atl.  828;  State  v.  Ash- 
land, 71  Wis.  502,  37  N.  W.  809. 

"^  Bensinger  v.  District  of  Colum- 
bia, 6  Mackey  (D.  C.)  285;  Allman 
V.  District  of  Columbia,  3  App.  D. 
C.  8;   Roberts  v.  Smth,  115  Mich.  5, 

72  N.  W.  1091;  Bixby  v.  Goss,  54 
Mich.  551,  20  N.  W.  581;  State  v. 
District  Ct.  of  Ramsey  County,  87 
Minn.  146,  91  N.  W.  300;  Treasurer 
of  Camden  v.  Mulford,  26  N.  J.  L. 
49;  Walls  v.  Jersey  City,  55  N.  J.  L. 
511,  26  Atl.  828;  Wilson  v.  Seattle, 
2  Wash.  St.  543,  27  Pac.  474.  In 
some  instances  statutes  so  provide. 
See  Horn  v.  Board  of  Supervisors  of 
Livingston  County,  135  Mich.  553,  98 
N.  W.  256.  As  to  the  office  and  lim- 
its of  certiorari  see  Kammann  v. 
Chicago,  222  111.  63,  78  N.  E.  16; 
Tileston   v.   Boston,   182   Mass.   325, 

65  N.  E.  380;  Weed  v.  Boston,  172 
Mass.  28,  51  N.  E.  204,  42  L.  R.  A. 
642;  Grace  v.  Newton  Board  &c.,  135 
Mass.  490;  State  v.  Board  of  Public 
Works,  27  Minn.  442,  8  N.  W.  161; 
Mayor  &c.  of  Jersey  City  v.  Howeth, 
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Even  where  such  a  remedy  may  be  resorted  to,  however,  in.  a  proper 
case,  it  may  be  lost  by  laches  or  delay  until  circumstances  have  changed 
so  that  others  or  the  general  public  would  be  greatly  injured  by  grant- 
ing the  writ."*  • 

§  749.  (599)  Lien  of  assessment. — ^Whether  there  is  a  lien  for  the 
assessment  levied  for  the  repair  or  improvement  of  a  street  depends 
entirely  upon  the  provisions  of  the  statute.  Liens  of  the  class  to  which 
assessment  liens  must  be  assigned  are  statutory,  and  their  existence, 
force  and  extent  depend  upon  the  statute  which  creates  them.°°  There 
can  be  no  doubt  that  the  legislature  may  declare  that  a  lien  shall 
fasten  upon  the  property  as  against  the  owner  and  all  who  acquire 
rights  subsequent  to  the  time  the  lien  attaches."*  The  lien  may  be 
given  upon  the  separate  property  of  a  married  woman,  for  it  is  created 
by  the  sovereign  power,  which  may  impose  or  remove  disabilities."' 


30  N.  J.  L.  521;  People  v.  Kingston, 
114  App.  Div.  (N.  Y.)  326,  99  N.  Y.  S. 
657;  Tusting  v.  Asbury  Park,  73  N. 
J.  L.  102,  62  Atl.  183;  People  v. 
Gilon,  126  N.  Y.  147,  640,  27  N.  E. 
282,  285;  Matter  of  Phelps,  110  App. 
Div.  (N.  Y.)  69,  96  N.  Y.  S.  862; 
People  V.  Buffalo,  39  App.  Div.  (N. 
Y.)  245,  57  N.  Y.  S.  261;  People  v. 
Buffalo,  147  N.  Y.  675,  42  N.  E.  344; 
People  V.  Reis,  109  App.  Div.  (N.  Y.) 
919,  96  N.  Y.  S.  601.  The  New  York 
cases  are  decided  under  a  statute 
apparently  broadening  the  remedy 
and  powers  of  the  court  on  certi- 
orari. In  one  of  the  latest  of  the 
New  York  cases  it  is  said  that  as  a 
general  rule  certiorari,  and  not  a 
suit  in  equity,  is  the  remedy  to  cor- 
rect an  erroneous  assessment  unless 
the  assessment  Is  spread  without  ju- 
risdiction or  on  an  erroneous  princi- 
ple. New  York  Cent.  &c.  R.  Co.  v. 
City  of  Buffalo,  122  N.  Y.  S.  1058. 

"  Deslauries  v.  Soucie,  222  111.  522, 
78  N.  E.  799,  113  Am.  St.  432;  Post 
v.  Passaic,  56  N.  J.  L.  421,  28  Atl. 
553;  Stewart  v.  Hoboken,  57  N.  J. 
L.  330,  31  Atl.  278;  State  v.  Trenton, 
36  N.  J.  L.  499.  But  see  where  there 
is  an  absolStC'  want  of  authority  or 
no  harm  is  caused  by  delay.  State 
V.  Beverly,  53  N.  J.  L.  560,  22  Atl. 
340;  State  v.  Mayor  &c.  of  Jersey 
City,   45  N.   J.  L.  256;    Frefert  v. 


Mayor  &c.  of  Bayonne,  63  N.  J.  L. 
202,  42  Atl.  773.  See  also.  Bush  v. 
Dubuque,  69  Iowa  23S,  28  N.  W.  542; 
Tayler  v.  Burnap,  39  Mich.  739. 

'=  State  V.  ^tna  Life  Ins.  Co.,  117 
Ind.  251,  20  N.  E.  144;  Cause  v., 
Bullard,  16  La.  Ann.  107;  Philadel- 
phia V.  Greble,  38  Pa.  St.  339;  Al- 
legheny City's  Appeal,  41  Pa.  St.  60. 
See  also.  City  of  Augusta  v.  Murphy, 
79  Ga.  101,  3  S.  E.  326;  Eagle  Mfg. 
Co.  V.  Davenport,  101  Iowa  493,  70 
N.  W.  707,  38  L.  R.  A.  480;  Ceman- 
sky  V.  Fitch,  121  Iowa  186,  96  N.  W. 
754. 

*  Fitch  V.  Creighton,  24  How.  (U. 
S.)  159,  16  L.  ed.  596;  Vreeland 
V.  Jersey  City,  37  N.  J.  Eq.  574; 
People  V.  Brooklyn,  4  N.  Y.  419,  55 
Am.  Dec.  266n;  Walsh  v.  Mathews, 
29  Cal.  123;  Emery  v.  Bradford,  29 
Cal.  75;  Philadelphia  v.  Tryon,  35 
Pa.  St.  401;  Wright  v.  Boston,  9 
Cush.  (Mass.)  233;  Mayor  of  New 
York  V.  Colgate,  12  N.  Y.  140,  149. 
See  also.  In  re  Spring  Valley  Park 
(Mo.),  106  S.  W.  531,  also  holding 
that  where  the  land  is  afterwards 
condemned  the  lien  attaches  to  the 
fund;  citing  Ross  v.  Gates,  183  Mo. 
338,  81  S.  W.  1107;  Calumet  River 
R.  Co.  V.  Brown,  136  111.  322,  26  N. 
E.  501,  12  L.  R.  A.  84. 

"Leavenworth  v.  Stille,  13  Kan. 
539. 
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It  attaches  at  the  time  fixed  by  the  statute/*  and  parties  who  acquire 
interests  subsequent  to  that  time  will  be  treated  as  purchasers  pen- 
dente lite.°°  But  it  does  not  displace  prior  estates  in  the  land  unless 
the  statute  by  express  words  or  fair  implication  so  provides.^""  It 
has  been  held  that  where  the  statute  conferred  authority  upon  a  city 
"to  provide  by  ordinance  for  the  prompt  collection  of  taxes  due  to  the 
city,  and  to  that  end  the  city  shall  have  power  to  sell  real  as  well 
as  personal  property,"  it  might  enact  an  ordinance  declaring  a  lien.^ 
While  it  is  true  that  an  assessment  is  not  strictly  a  tax,  it  is  also 
true  that  it  is  levied  by  the  sovereign  power,  for  the  general  pub- 
lic good.  It  is  also  true  that  a  mortgagee  is  benefited  to  the  extent 
that  the  land  is  improved,  for  to  the  extent  that  the  land  is  improved 
to  that  extent  is  its  value  augmented.  We  cannot  perceive  why  it  is 
not  in  the  power  of  the  legislature  to  create  a  lien  and  give  it  priority 
over  all  private  rights  or  estates.  This  would  seem  to  surely  follow 
from  what  we  have  affirmed,  and  there  is  yet  another  reason,  and  that 
is  this :  every  one  who  acquires  an  interest  in  land  takes  it  subject  to  the 
right  of  the  sovereign  to  lay  general  taxes  upon  it  and  to  impose  upon 
it  the  burden  of  paying  the  expense  of  public  improvements  which 
confer  upon  the  land  a  special  benefit.^  We  feel  that  it  is  entirely 
safe  to  aflSrm  that  the  legislature  may  make  the  lien  a  paramount 
one,  and  to  this  effect  are  nearly  all  of  the  decisions.^    Statutes  giving 

""Jones    V.    Schulmeyer,    39    Ind.  75  Minn.  221,  77  N.  W.  829;   Dress- 

119;  Langsdale  v.  Nicklaus,  38  Ind.  man  v.  Farmers'  &c.  Bank,  100  Ky. 

289;  Lyon  v.  Alley,  130  U.  S.  177,  32  571,  38  S.  W.  1052,  18  Ky.  L.  1013, 

L.  ed.  899,  9  Sup.  Ct.  480;    Hoag  v.  36  L.  R.  A.  121. 

Ward,  186  Mo.  S25,  85  S.  W.  391.  lEschbach  v.  Pitts,  6  Md.  71;  Dal- 
And,  though  payable  in  installments,  lam  v.  Oliver,  3  Gill  (Md.)  445. 
the  entire  lien  attaches  at  once  and  Some  of  the  cases  hold  that  the  con- 
is  not  discharged  until  the  full  tractor  is  subrogated  to  the  lien  of 
amount  is  paid.  Sanders  v.  Brown,  the  city.  Philadelphia  v.  Wistar,  35 
65  Ark.  498,  47  S.  W.  461.  But  see  Pa.  St.  427.  Compare  Griffing  v.  Pln- 
Lyon  v.  Alley,  130  U.  S.  177,  32  L.  tard,  25  Miss.  173. 
ed.  899,  9  Sup.  Ct.  480.  =  Seattle  v.  Hill,  14  Wash.  487,  45 

•»  Chaney  v.  State,  118  Ind.  494,  21  Pac.  17,  35  L.  R.  A.  372n   (quoting 

N.  E.  45.  text). 

™  Cook  v.  State,  101  Ind.  446.  See  '  Provident  Inst.  v.  Jersey  City, 
also,  Warren  v.  Hopkins,  110  Cal.  113  U.  S.  506,  28  L.  ed.  1102,  5  Sup. 
506,  42  Pac.  986;  State  v.  Kilburn,  Ct.  612;  Weinrich  v.  Hensley,  121 
81  Conn.  9,  69  Atl.  1028,  129  Am.  St.  Cal.  647,  54  Pac.  254;  People  v. 
205;  State  v.  Chancellor,  51  N.  J.  L.  Weber,  164  111.  412,  45  N.  E.  723; 
414,,  17  Atl.  942.  But  we  think  that  Wabash  &c.  Ry.  Co.  v.  Commission- 
it  does  not  require  express  words  to  ers,  134  111.  384,  25  N.  E.  781,  10  L. 
authorize  the  inference  that  the  stat-  R.  A.  285;  O'Brien  v.  Bradley,  28 
ute  intended  to  make  the  lien  para-  Ind.  App.  487,  61  N.  B.  942;  Baldwin 
mount.    Morey  v.   City   of  Duluth,  v.  Moroney,  —  Ind.  — ,  91  N.  B.  3, 
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a  lien  are  remedial,  and  therefore  to  be  liberally  construed,  and  so 
construed  as  to  accomplish  the  legislative  purpose.*  In  creating  liens 
for  improvement  assessments  the  legislature  makes  secure  compensation 
for  what  is  in  truth  an  industrial  annexation  to  the  land,  for  the  road 
or  street  improved  is  in  a  sense  an  appurtenance  of  the  land  which  in- 
creases its  value.  Whoever  holds  an  interest  in  the  land  profits  by 
the  appurtenance,  and  ought,  in  justice,  to  be  subjected  to  the  lien 
which  secures  the  assessment.  It  is,  for  these  reasons,  often  proper 
to  deduce  from  the  general  language  of- the  statute  giving  a  lien  the 
conclusion  that  it  gives  a  paramount  lien  to  which  mortgage  estates 
or  judgment  liens  must  yield.'  But  this  conclusion  cannot,  perhaps, 
be  inferred  where  no  provision  is  made  for  giving  those  who  hold 
such  interests  a  hearing,  and  where  there  are  no  words  declaring  the 
superiority  of  the  lien.  One  who  takes  a  mortgage  or  purchases  the 
property  after  the  improvement  has  been  made,  usually  takes  it  subject 
to  the  assessment  lien,'  and  if  a  defective  assessment  has  been  made. 


5,  7  (citing  text);  State  v.  .^tna 
Life  Ins.  Co.,  117  Ind.  251,  20  N.  B. 
144;  City  of  Bloomington  v.  Phelps, 
149  Ind.  596,  49  N.  B.  581;  Dress- 
man  V.  Semonin,  104  Ky.  693,  47  S. 
W.  767,  20  Ky.  L.  868;  Keating  v. 
Craig,  73  Mo.  507;  City  of  Seattle  v. 
Hill,  14  Wash.  487,  45  Pac.  17,  35 
L.  R.  A.  372,  and  note;  Krutz  v. 
Gardner,  25  Wash.  396,  65  Pac.  771. 
See  also,  Shaler  v.  McAleese,  73  N.  J. 
Bq.  536,  68  Atl.  416;  Storrie  v.  Hous- 
ton &c.  St:  Ry.  Co.,  92  Tex.  129,  46  S. 
W.  796,  44  L.  R.  A.  716.  But  see  where 
prior  liens  were  acquired  before  the 
enactment  of  the  assessment  stat- 
ute. Pittsburg's  Appeal,  40  Pa.  St. 
455.  Such  liens,  it  has  been  held, 
are  given  by  virtue  of  the  taxing 
power  of  the  state.  Moffat  v.  Hen- 
derson, 18  J.  &  S.  (N.  Y.)  211.  In 
Indiana  it  has  been  held  that  the 
lien  of  the  last  assessment  has  pri- 
ority. Burke  v.  Lukens,  12  Ind.  App. 
648,  40  N.  E.  641,  54  Am.  St.  539.  But, 
under  some  statutes  the  earlier  has 
priority.  Brady  v.  Burke,  90  Cal. 
1,  27  Pac.  52;  Des  Moines  Brick 
Mfg.  Co.  V.  Smith,  108  Iowa  307,  79 
N.  W.  77;  Parker-Washington  Co. 
V.  Corcoran,  —  Mo.  App.  — ,  129  S. 
W.  1031  (distinguishing  such  a  lien 
from  a  true  tax  lien  and  holding  that 


the  general  rule  that  the  first  lien  in 
point  of  time  prevails  over  a  subse- 
quent lien  of  the  same  character  un- 
less the  statute  otherwise  pro- 
vides). See  also  Brownell  Imp.  Co. 
V.  Nixon,  —  Ind.  App.  — ,  92  N.  E. 
693,  questioning  Burke  v.  Lukens, 
supra,  but  decided  under  a  different 
statute.  So,  the  statutes  differ  as 
to  priority  between  assessment  liens 
and  taxes.  Under  many  of  them 
taxes  are  superior.  See  Dougherty 
V.  Henarie,  47  Cal.  9;  McCollum  v. 
Uhl,  128  Ind.  304,  27  N.  E.  152,  725; 
White  V.  Thomas,  91  Minn.  395,  98 
N.  W.  101;  City  of  Ballard  v.  Ross, 
38  Wash.  209,  80  Pac.  439.  Under 
others  it  depends  on  relative  time. 
Compare  Berger  v.  Multnomah 
County,  45  Ore.  402,  78  Pac.  224, 
with  Fletcher  v.  Oshkosh,  18  Wis.  . 
228. 

*Eckhard  v.  Donohue,  9  Daly  (N. 
Y.)  214;  Hudler  v.  Golden,  36  N.  Y. 
446;  Weed  v.  Tucker,  19  N.  Y.  422. 

'  Dressman  v.  Farmers'  &c.  Bank, 
100  Ky.  571,  38  S.  W.  1052,  1054,  18 
Ky.  L.  1013,  36  L.  R.  A.  121  (quoting 
text).  The  text  is  also  quoted  in 
Baldwin  v.  Moroney,  —  Ind.  — ,  91 
N.  E.  3,  5. 

•In  Matter  of  Walter,  75  N.  Y. 
354;  Douglas  v.  Cincinnati,  29  Ohio 
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and  a  re-assessment  is  authorized,  he  takes  it  subject  to  the  lien  of 
the  subsequent  re-assessmentJ 

§  750.  (600)  Legislative  control  over  lien. — ^As  the  lien  of  an  as- 
sessment is  the  creature  of  statute,  it  may  be  modified,  or,  as  some  of 
the  cases  hold,  entirely  destroyed  by  statute.'  But  we  cannot  yield 
assent  to  the  extreme  views  of  some  of  the  courts  upon  this  subject. 
We  can  scarcely  conceive  a  more  unjust  holding  than  one  that  would 
deprive  a  contractor  of  a  right  to  enforce  an  assessment  lien  in  a  case 
where  he  has  done  work  and  cannot  secure  compensation  except  by 
enforcing  a  lien  upon  the  property  benefited  by  his  money  and  his 
work.  "We  are  thoroughly  satisfied  that  where  a  statute  gives  a  lien 
as  the  security  for  the  assessment,  and  work  is  done  upon  the  faith  of 
the  security  thus  provided,  the  legislature  cannot  destroy  the  lien 
and  leave  the  contractor  remediless.  The  contractor's  right  in  such 
a  case  is  so  far  vested  as  to  be  within  the  protection  of  the  constitu- 
tion. The  case  of  a  contractor  is  essentially  different  from  that  of 
one  who  buys  land  at  a  tax  sale,  and  the  cases  which  hold  (and  they 
are  of  doubtful  soundness)  that  the  repeal  of  a  statute  giving  a  lien 
for  taxes  takes  away  the  lien  are  not  controlling,  if,  indeed,  they  are 
at  all  relevant  or  analogous.  The  conclusion  which  we  assert  seems  to 
us  to  rest  on  solid  principle,  and  it  finds  support  from  many  well 
considered  cases.*  In  the  case  of  a  contractor  asserting  a  lien  there  is, 

St.  165;  Green  v.  Tldball,  26  Wash.  The  latter  cases  modify  the  earlier 

338,  67  Pac.  84,  55  L.  R.  A.  879;  Pier  and  sustain  our  conclusion.   Walker 

V.  Fond  du  Lac  County,  53  Wis.  421,  v.  Whitehead,  16  Wall.  (U.  S.)  314, 

10  N.  W.  686.    See  also,  Scherm  v.  21  L.  ed.  357;   Antoni  v.  Greenhow, 

Garrett's  Adms.,  118  Ky.  296,  Sd  S.  107  U.  S.  769,  27  L.  ed.  468,  2  Sup. 

W.  1103,  26  Ky.  L.  186;  City  of  Seat-  Ct.  91;    Edwards  v.  Kearzey,  96  U. 

tie  v.  Hill,  23  Wash.  92,  62  Pac.  446.  S.  595,  24  L.  ed.  793;   Van  Hoffman 

'City  of  Seattle  v.  Kelleher,   195  v.  Quincy,  4  Wall.   (U.  S.)    535,  18 

U.  S.  351,  49  L.  ed.  232,  25  Sup.  Ct.  L.    ed.    403;    Black   Const.    Prohibi- 

44;    Carter  v.  Cemansky,  126   Iowa  tions,  §§  133,  136. 
506,  102  N.  W.  438;  State  v.  Mayor        "Trustees    of   Wabash    and    Erie 

&c.  of  Newark,  34  N.  J.  L.  236;  But-  Canal  v.  Beers,  2  Black  (U.  S.)  448, 

ler  V.  Toledo,  5  Ohio  St.  225.  17  L.  ed.  327;  Streubel  v.  Milwaukee 

'Bangor  v.  Goding,  35  Me.  73,  56  &c.  R.  Co.,  12  Wis.  67;   Hallahan  v. 

Am.  Dec.  688;   Gray  v.  Carleton,  35  Herbert,  11  Abbott's  Pr.  N.  S.    (N. 

Me.  481;  Frost  v.  Ilsley,  54  Me.  345;  Y.)    326;    Chownlng  v.   Barnett,   30 

Watson  V.  New  York  Central  R.  Co.,  Ark.  560;   Handel  v.  Elliott,  60  Tex. 

47  N.  Y.  157;  Hall  v.  Bunte,  20  Ind.  145;   Weaver  v.  Sells,  10  Kan.  609; 

304;   Martin  v.  Hewitt,  44  Ala.  418.  Hoffman    v.    Walton,    36    Mo.    613; 

It  is  impossible  to  avoid  the  conclu-  Firth  v.  Broadhead,  7  Mo.  App.  563; 

sion  that  upon  this  subject  there  is  In  re  Hope  Mining  Co.,  1  Saw.  (U. 

conflict  in  the  decisions  of  the  su-  S.)  710.   See  also,  Edwards  v.  Kear- 

preme  court  of  the  United   States,  zey,  96  U.  S.  595,  24  L.  ed.  793;  An- 
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we  may  add,  more  than  the  assertion  of  a  right  to  a  remedy,  for  there 
is  an  assertion  of  a  right  to  a  security  provided  by  law. 


toni  V.  Greenhow,  107  U.  S.  769,  27 
Ii.  ed.  468,  2  Sup.  Ct.  91;  Reis  v. 
Graff,  51  Cal.  86;  Phillips  v.  JoUi- 
saint,  7  Ind.  App.  458,  34  N.  E.  653, 
847;  Palmer  v.  Stumph,  29  Ind.  329. 
But  see,  where  the  contractor  looks 
to  the  municipality  for  compensa- 
tion, O'Neill  V.  Hoboken,  72  N.  J.  L. 
67,  60  Atl.  50.  It  has  also  been  held 
that  similar  changes  impair  the  ob- 


ligation of  the  contract  or  vested 
rights  of  property  owners.  City  of 
Grand  Rapids  v.  Lake  Shore  &c.  Ry. 
Co.,  130  Mich.  238,  89  N.  W.  932,  97 
Am.  St.  473;  State  v.  Beverly,  53 
N.  J.  L.  560,  22  Atl.  340.  See  also. 
Merchants'  Nat.  Bank  v.  Escondldo 
Irrigation  Dist,  144  Cal.  329,  77  Pac. 
937. 


CHAPTEE  XXIX. 


PAYMENT    AND    COLLECTION REMEDIES    AND    DEFENSES. 


Section 

751.  Payment  —  Instalments — Inter- 

est— Recovery  of  payment. 

752.  Method    of    collecting    and    en- 

forcing assessment. 

753.  Collection    as    taxes    are    col- 

lected. 

754.  Enforcing   assessment   by   pre- 

cept. 

755.  Issuance  of  warrants  for  collec- 

tion. 

756.  Issuance  of  tax  bills  or  certifi- 

cates. 

757.  Application    for    judgment    of 

sale. 

758.  Collection  by  scire  facias. 

759.  Enforcement  by  action  or  suit 

to  foreclose. 

760.  Foreclosure     suits  —  Complaint 

or  petition. 

761.  Suit  to  foreclose — ^Answer. 

762.  Suits  to  foreclose — Evidence. 

763.  Judgment  and  its  enforcement 

— Railroad  property. 


Section 

763a.  Judgment  on  foreclosure  may 
bind  all  interests  and  subject 
entire  property  to  sale. 

764.  The  sale. 

765.  Assessment  not  a  general  claim 

— Liability  of  municipality. 

766.  Defenses  —  Attacking       assess- 

ment. 

767.  Defense — Burden  of  proof. 
Defenses — General  rules  and  Il- 
lustrations. 

Statute  of  limitations. 
Injunction — Generally. 
771.  Injunction — When  it  ■will  lie — 

Tender. 
Injunction — When    it    will   not 

lie. 
Laches  or  delay  in  applying  for 

injunction. 

774.  Discretion    as    to   granting   in- 

junction —  Consideration      of 
relative  benefit  and  injury. 

775.  Injunction  by  taxpayers. 


768. 

769. 
770. 


772. 


773. 


§  751.    Payment — Instalments — Interest — ^Recovery  of  payment. — 

The  time  and  the  manner  in  which  assessments  shall  be  paid  are 
usually  prescribed  by  statute.^  Sometimes  a  municipality  is  author- 
ized to  pay  for  an  improvement  and  reimburse  itself  by  afterwards 
levying  an  assessment/  but  under  most  statutes,  if  the  assessments 


'  See  Indiana  Bond  Co.  v.  Bruce, 
13  Ind.  App.  550,  41  N.  E.  958;  State 
v.  Minneapolis,  65  Minn.  298,  68  N. 
W.  31;  State  v.  Marvin,  51  N.  J.  L. 
285,  17  Atl.  158;  Ladd  v.  Gambell,  35 
Ore.  393,  59  Pac.  113.  Or  if  not  by 
statute  the  improvement  ordinance 
may  usually  do  so.    Sumner  v.  Mil- 


ford,  214  111.  388,  73  N.  E.  742;  Pitts- 
burgh &c.  R.  Co.  V.  Taber,  168  Ind. 
419,  77  N.  E.  741;  Conde  v.  Schenec- 
tady, 164  N.  Y.  258,  58  N.  E.  ISO. 

^  Sweet  V.  West  Chicago  Park  Com- 
missioners, 177  111.  492,  53  N.  E.  74; 
City  of  Elkhart  v.  Wickwire,  121 
Ind.  331,  22  N.  E.  342;  Patterson  v. 


137 


§  751 


EOADS  AKD   STREETS. 


128 


are  to  be  made  against  the  property  owners  for  the  cost  of  the  im- 
provement as  on  the  assessment  plan,  the  proceedings  should  be  com- 
menced and  prosecuted  on  that  plan,  and  not  begun  and  carried  on  as  if 
they  were  to  be  paid  for  by  general  taxation  merely."  Assessments 
may  usually  be  made,  however,  when  the  proceedings  are  on  the  as- 
sessment plan,  after  the  work  is  done.*  Under  some  statutes  they 
may  be  made,  and  payment  sometimes  required,  before  the  work  is 
completed,  or,  perhaps,  even  begun."  So,  it  has  been  held,  under  a 
statute  authorizing  it,  that  instalments  of  an  assessment  may  be  col- 
lected before  they  are  needed  for  the  construction  of  the  improve- 
ment." In  the  absence  of  any  statutory  provision  requiring  assess- 
ments to  be  paid  in  instalments,  or  giving  property  owners  the  right 
to  so  pay  them,  an  assessment  may  be  required  by  the  municipality 
to  be  paid  as  an  entirety  as  soon  as  due.'  The  legislature  may,  how- 
ever, authorize  an  assessment  to  be  paid  or  made  payable  in  instal- 
ments/ especially  if  the  property  owner  is  permitted  to  pay  it  off  at 


Baumer,  43  Iowa  477;  City  of  At- 
chison V.  Lew,  48  Kan.  138,  29  Pac. 
467;  Corliss  v.  Village  of  Highland 
Park,  132  Mich.  152,  93  N.  W.  254, 
610,  95  N.  W.  416;  Burns  v.  Duluth, 
96  Minn.  104,  104  N.  W.  714;  JellifC 
v.  Newark,  48  N.  J.  L.  101,  2  Atl. 
627;  Davis  v.  Newark,  54  N.  J.  L. 
144,  23  Atl.  276;  State  v.  Elizabeth, 
31  N.  J.  L.  547;  City  of  Port  Angeles 
v.  Laurisden,  26  Wash.  153,  66  Pac. 
403. 

=  Kelly  V.  Luning,  76  Cal.  309,  18 
Pac.  335;  In  Matter  of  Market  St., 
49  Cal.  546;  Spaulding  v.  Baxter, 
25  Ind.  App.  485,  58  N.  E.  551. 

•City  of  Meriden  v.  Camp,  46 
Conn.  284;  People  v.  Jones,  137  111. 
35,  27  N.  E.  294;  Prince  v.  Boston, 
111  Mass.  226;  In  Matter  of  Roberts, 
81  N.  Y.  62;  Pennsylvania  Co.  v. 
Cole,  132  Fed.  668;  and  authorities 
cited  in  second  note  to  this  section. 

"  See  Freeport  St.  Ry.  Co.  v.  Free- 
port,  151  111.  451,  38  N.  E.  137;  In 
Matter  of  Beekman,  31  How.  Pr. 
(N.  Y.)  16.  But  see  as  to  supple- 
mental assessment.  Chicago  v.  Rich- 
ardson, 213  111.  96,  72  N.  B.  791. 

"Florer  v.  McAfee,  135  Ind.  540, 
35  N.  E.  277. 

'People  V.  Clayton,  115  111.  150, 
4  N.  B.  193;  Talcott  Bros.  v.  Noel, 


107  Iowa  470,  78  N.  W.  39;  Power 
V.  Detroit,  139  Mich.  30,  102  N.  W. 
288;  Conde  v.  Schenectady,  164  N. 
Y.  258,  58  N.  E.  130. 

'  Sanders  v.  Brown,  65  Ark.  498, 
47  S.  W.  461;  Chase  v.  Trout,  146 
Cal.  350,  80  Pac.  81;  City  of  Denver 
V.  Campbell,  33  Colo.  162,  80  Pac. 
142;  McGilvery  v.  Lewiston,  13 
Idaho  338,  90  Pac.  348;  Andrews  v. 
People,  173  111.  123,  50  N.  E.  3S5; 
English  V.  Danville,  150  111.  92,  36 
N.  E.  994;  Hulbert  v.  Chicago,  217 
111.  286,  75  N.  E.  486;  Florer  v.  Mc- 
Afee, 135  Ind.  540,  35  N.  B.  277; 
Hackett  v.  State,  113  Ind.  532,  15  N. 
B.  799;  District  of  Clifton  v.  Sclinei- 
der,  106  Ky.  605,  21  Ky.  L.  212,  51 
S.  W.  13;  Ross  v.  Gates,  183  Mo. 
338,  81  S.  W.  1107;  Poillon  v.  Brun- 
ner,  66  N.  J.  L.  116,  48  Atl.  541; 
Conde  v.  Schenectady,  164  N.  Y. 
258,  58  N.  B.  130;  City  of  Rochester 
V.  Rochester  Ry.  Co.,  109  App.  Div. 
(N.  Y.)  638,  96  N.  Y.  S.  152;  Makley 
V.  Whitmore,  61  Ohio  St.  587,  56  N. 
B.  461;  Lister  v.  Tacoma,  44  Wash. 
222,  87  Pac.  126.  See  for  amendatory 
act  making  assessments  payable  in 
ten  installments  held  not  applicable 
to  proceedings  under  act  making  as- 
sessment payable  in  five  install- 
ments, Merrlam  v.  People,  160  111. 
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once  or  pay  subsequent  instalments  and  thus  save  the  interest."  But 
it  has  been  held  that  a  municipality  may  not  provide  that  an  assessment 
shall  be  divided  into  instalments  unless  authorized  by  statute/"  and 
it  certainly  cannot  evade  a  statutory  limitation  in  any  such  way.^^ 
Under  some  statutes,  failure  to  pay  an  instalment  when  due  makes 
all  future  instalments  due  at  once,^"  but  in  the  absence  of  a  statute 
so  providing  it  is  held  otherwise.^^  The  statute  may  fix  the  medium 
of  payment,^*  and  the  person  or  officer  to  whom  it  must  be  made.^° 
It  may  also  provide  for  interest.  ^°     It  has  been  held  that  payment 


555,  43  N.  E.  705.  See  also  for  stat- 
ute held  to  authorize  payment  In 
installments  and  not  to  terminate 
the  lien  in  two  years,  although  it 
would  be  terminated  in  that  time 
under  the  statute  if  not  payable  in 
Installments,  Fruin  v.  Meredith,  — 
Mo.  App.  — ,  122  S.  W.  1107. 

"Gage  V.  Chicago,  216  111.  107,  74 
N.  E.  726;  Erickson  v.  Cass  County, 
11  N.  Dak.  494,  92  N.  "W.  841.  This 
right  has  been  implied.  Heath  v. 
McCrea,  20  Wash.  342,  55  Pac.  432. 
Provision  is  sometimes  made  for 
payment  of  the  entire  assessment  un- 
less a  written  waiver  of  irregulari- 
ties and  agreement  to  pay  is  exe- 
cuted within  a  certain  time  by  the 
property  owner,  in  which  case  he  is 
given  the  privilege  of  paying  in  in- 
stallments. See  Denver  v.  Campbell, 
83  Colo.  162,  80  Pac.  142;  Highlands 
V.  Dallas,  165  Ind.  710,  75  N.  E.  824; 
Quill  V.  Indianapolis,  124  Ind.  292, 
23  N.  E.  788,  7  L.  R.  A.  681;  Sisson 
V.  Board,  128  Iowa  442,  104  N.  W. 
454,  70  L.  R.  A.  440. 

"  Parrell  v.  West  Chicago,  162  111. 
280,  44  N.  B.  527;  Andrews  v.  People, 
173  111.  123,  50  N.  E.  335;  Culver  v. 
People,  161  111.  89,  43  N.  B.  812.  But 
disregarding  a  statutory  provision 
that  installments  be  equal  has  been 
held  not  to  Invalidate  an  assessment 
when  no  injury  is  shown.  Glover  v. 
People,  194  111.  22,  61  N.  B.  1047. 
And  see  where  no  interest  was 
charged.  City  of  Elkhart  v.  Wick- 
wire,  121  Ind.  331,  22  N.  E.  342. 

"Kreling  v.  Muller,  86  Cal.  465, 
25  Pac.  10;  In  Matter  of  Walter,  75 
N.  Y.  354;  Pretzinger  v.  Sunderland, 

9 — II  ElXIOTT  R.  AND  S. 


63  Ohio  St.  132,  57  N.  E.  1097.  See 
also,  Corliss  v.  Village  of  Highland 
Park,  146  Mich.  597,  110  N.  W.  45. 

"Jaicks  v.  Merrill,  201  Mo.  91,  98 
S.  W.  753.  Some  of  the  Indiana  stat- 
utes have  contained  the  same  pro- 
vision. Marion  Bond  Co.  v.  Blakely, 
30  Ind.  App.  874,  65  N.  B.  291,  6"6  N. 
E.  71  (even  though  paid  before  suit 
is  brought). 

"Burness  v.  Ballinger,  76  Mo. 
App.  58;  City  of  Rochester  v.  Roch- 
ester Ry.  Co.,  109  App.  Div.  (N.  Y.) 
638,  96  N.  Y.  S.  152.  See  also,  Gil- 
sonite  Constr.  Co.  v.  Arkansas  &c. 
Coal  Co.,  205  Mo.  49,  103  S.  W.  93, 
and  compare  Reclamation  Dist.  v. 
Hall,  131  Cal.  662,  63  Pac.  1000. 

"Hagar  v.  Reclamation  Dist,  111 
XJ.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
663.  See  as  to  payment  by  check, 
Indiana  Bond  Co.  v.  Bruce,  13  Ind. 
App.  550,  41  N.  E.  958.  Payment  by 
a  third  person  has  been  held  to  dis- 
charge the  lien.  Hudson  v.  People, 
188  111.  103,  58  N.  E.  964,  80  Am.  St. 
166. 

"  Farmers'  Bank  v.  Orr,  25  Ind. 
App.  71,  55  N.  E.  35;  Jessen  v. 
Pierce,  25  Ind.  App.  222,  57  N.  E. 
941. 

"  Dougherty  v.  Henarie,  47  Cal. 
9;  Hellman  v.  Shoulters,  114  Cal. 
136,  44  Pac.  915,  45  Pac.  1057;  Hul- 
bert  V.  Chicago,  213  111.  452,  72  N. 
E.  1097;  Scott  v.  Hayes,  162  Ind. 
548,  70  N.  E.  879;  Palmer  v.  Nolting, 
13  Ind.  App.  581,  41  N.  B.  1045;  Dea 
Moines  Brick  &c.  Co.  v.  Smith,  108 
Iowa  307,  79  N.  W.  77;  Barber  As- 
phalt Pav.  Co.  V.  Cogreve,  41  La. 
Ann.  251,  5  So.  848;   Mall  v.  Port- 
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of  an  instalment  does  not  necessarily  estop  the  property  owner  from 
contesting  the  validity  of  the  assessment  and  resisting  the  collection 
of  subsequent  instalments,^^  but  some  of  the  statutes  provide  that 
it  shall  operate  as  a  waiver  or  an  estoppel,^*  and  we  think  it  may  do 
so,  ia  some  eases  at  least,  even  in  the  absence  of  such  a  provision.^* 
It  has  been  held  that  money  paid  on  an  assessment  may  be  recovered 
where  the  improvement  has  been  abandoned,""  and  in  some  cases, 
where  the  assessment  was  void  and  the  payment  compulsory."^  But, 
as  a  general  rule,  a  voluntary  payment,  with  knowledge  of  the  facts, 
cannot  be  recovered,  in  the  absence  of  a  statute  providing  for  such 
recovery."" 

§  752.  (601)  Method  of  collecting  and  enforcing  assessment. — 

The  mode  prescribed  by  statute  for  the  enforcement  of  local  assess- 


land,  35  Ore.  89,  56  Pac.  654;  Stor- 
rie  V.  Houston  &c.  Ry.  Co.,  92  Tex. 
129,  46  S.  W.  796,  44  L.  R.  A.  716; 
Germand  v.  Tacoma,  6  Wash.  365,  33 
Pac.  961.    See  also.  People  v.  Metz, 

119  N.  Y.  S.  585.  But  assessments 
do  not  usually  bear  interest  unless 
the  statute  so  provides.  Sargent  v. 
Tuttle,  67  Conn.  162,  34  Atl.  1028, 
32  L.  R.  A.  822;   Murphy  v.  People, 

120  111.  234,  11  N.  E.  202;  Brennert 
V.  Farrier,  47  N.  J.  L.  75.  See  also, 
Haskell  v.  Bartlett,  34  Cal.  281; 
Morrow  v.  Geetlng,  23  Ind.  App.  494, 
55  N.  E.  787;  Conway  v.  Chicago, 
219  111.  295,  76  N.  E.  384. 

"  Upton  v.  People,  176  111.  632,  52 
N.  E.  358;  Tallant  v.  Burlington,  39 
Iowa  543;  Wakeley  v.  Omaha,  58 
Neb.  245,  78  N.  "W.  511;  McLaugh- 
lin V.  Miller,  124  N.  Y.  510,  26  N.  E. 
1104;  City  of  Cincinnati  v.  James, 
55  Ohio  St.  180,  44  N.  E.  925. 

"See  Treat  v.  Chicago,  125  Fed. 
644,  affirmed  in  130  Fed.  443,  64  C. 
C.  A.  645;  McDonald  v.  People,  206 
111.  624,  69  N.  E.  509. 

"Fitzgerald  v.  Walker,  55  Ark. 
148,  17  S.  W.  702;  Farmers'  Bank  v. 
Orr,  25  Ind.  App.  71,  55  N.  E.  35; 
Thompson  v.  Mitchell,  133  Iowa  527, 
110  N.  W.  901;  Bacas  v.  Adler,  112 
La.  806,  36  So.  739;  State  v.  District 
Ct.,  61  Minn.  542,  64  N.  W.  190. 

""Bradford  v.  Chicago,  25  111.  411; 
Germania  Bank  v.  St.  Paul,  79  Minn. 
29,  81  N.  W.  542;  Rogers  v.  St.  Paul, 
79  Minn.  25,  81  N.  W.  539,  47  L.  R. 


A.  537;  San  Antonio  v.  Walker  (Tex. 
Civ.  App.),  56  S.  W.  952. 

^Tallant  v.  Burlington,  39  Iowa 
543;  Dexter  v.  Boston,  176  Mass.  247, 
57  N.  E.  379,  79  Am.  St.  306;  Smith 
V.  Boston,  194  Mass.  31,  79  N.  E. 
786;  Whitney  v.  Port  Huron,  88 
Mich.  268,  50  N.  W.  316,  26  Am.  St. 
291;  Adams  v.  Bay  City,  78  Mich. 
211,  44  N.  W.  138;  Bowns  v.  May, 
120  N.  Y.  357,  24  N.  E.  947;  Har- 
rison V.  Milwaukee,  49  Wis.  247,  5 
N.  W.  326.  In  Roehl  v.  City  of  Mil- 
waukee, 141  Wis.  341,  124  N.  W.  400, 
where  the  tax  collector  refused  to 
receive  taxes  unless  the  owner  also 
paid  a  street  assessment  on  the  land, 
which  he  did  under  protest,  the  pay- 
ment was  held  not  to  be  voluntary. 

^  Justice  V.  Robinson,  142  Cal.  199, 
75  Pac.  776;  Bulkley  v.  Chicago,  61 
111.  469;  Elston  v.  Chicago,  40  111. 
514,  89  Am.  Dec.  361;  Churchman  v. 
Indianapolis,  110  Ind.  259,  11  N.  B. 
301;  Hawkeye  Loan  &c.  Co.  v.  Mar- 
ion, 110  Iowa  468,  81  N.  W.  718; 
Brands  v.  Louisville,  111  Ky.  56,  23 
Ky.  L.  442,  63  S.  W.  2;  Hopkins  v. 
Butte,  16  Mont.  103,  40  Pac.  171; 
Tripler  v.  New  York,  125  N.  Y.  617, 
26  N.  E.  721;  Redmond  v.  New  York, 
125  N.  Y.  632,  26  N.  E.  727;  McCarty 
V.  Toledo,  11  Ohio  C.  C.  67;  Shirley 
v.  Waukesha,  124  Wis.  239,  102  N. 
W.  576;  Pabst  Brewing  Co.  v.  Mil- 
waukee, 126  Wis.  110,  105  N.  W. 
563.  Compare  State  v.  Seattle,  — 
Wash.  — ,  110  Pac.  1008. 
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ments  must  ordinarily  be  pursued,  for  the  whole  system  is  purely 
of  statutory  origin  and  creation.''*  It  is  within  the  power  of  the 
legislature  to  provide  the  mode  of  procedure,  and,  within  constitu- 
tional limits,  its  discretion  is  unfettered.^*  It  may,  for  instance,  pro- 
vide for  the  collection  of  assessments  in  a  summary  method,^'  or  it 
may  provide  for  their  collection  by  an  ordinary  suit  in  equity  or  in 
an  appropriate  action  at  law.^^  Whatever  steps  the  statute  requires 
must  be  taken  or  no  title  will  pass  upon  the  sale  on  the  assessment."', 
But  it  does  not  follow  that  the  failure  to  take  the  steps  required  by 
law  to  authorize  a  sale  of  the  property  will  prevent  the  collection  of 
the  assessment,  for  if  the  assessment  is  valid,  errors  may  usually  be 


==  See  Mayo  v.  Ale  Ley,  32  Cal.  477, 
91  Am.  Dec.  595;  Lantz  v.  Fishburn 
(Cal.  App.),  91  Pac.  816;  Gage  v. 
People,  219  111.  634,  76  N.  E.  834; 
Crowell  V.  Jaqua,  114  Ind.  246,  15  N. 
E.  242;  Borough  of  McKeesport  v. 
Fiddler,  147  Pa.  St.  532,  23  Atl.  799. 

^  See  Samuels  v.  Drainage  Com'rs, 
125  111.  536,  17  N.  E.  829;  Plournoy 
V.  Jeffersonville,  17  Ind.  169,  79  Am. 
Dec.  468. 

==  Klley  V.  St.  Joseph,  67  Mo.  491; 
Tompkins  v.  Johnson,  75  Mich.  181, 
42  N.  W.  800.  See  also,  Plournoy  v. 
Jeffersonville,  17  Ind.  169,  79  Am. 
Dec.  468;  People  v.  Hettick,  126  Cal. 
425,  58  Pac.  918;  School  Dist.  of  Ft. 
Smith  V.  Board,  65  Ark.  343,  46  S. 
W.  418.  As  to  collection  hy  sale  on 
precept,  see  Bennett  v.  Seibert,  10 
Ind.  App.  369,  35  N.  E.  35,  37  N.  E. 
1071;  Bozarth  v.  Mallett,  11  Ind. 
App.  417,  39  N.  E.  176;  Langohr  v. 
Smith,  81  Ind.  495;  Jenkins  v.  Stet- 
ler,  118  Ind.  275,  20  N.  E.  788;  Clem- 
ents V.  Lee,  114  Ind.  397,  16  N.  E. 
799;  New  York  &c.  Ry.  Co.  v.  City 
of  Hammond,  170  Ind.  493,  83  N.  E. 
244.  As  to  special  tax  bills  and  suits 
thereon,  see  St.  Louis  v.  De  None,  44 
Mo.  136;  New.  Orleans  v.  Wire,  20 
La.  Ann.  500;  Chambers  v.  Satterlee, 
40  Cal.  497;  Kansas  City  v.  Amer- 
ican &c.  Co.,  71  Mo.  App.  315;  Bar- 
ber Asphalt  Pav.  Co.  v.  Hezel,  155 
Mo.  391,  56  S.  W.  449,  48  L.  R.  A. 
285. 

^Bennison  v.  Galveston,  18  Tex. 
Civ.  App.  20,  44  S.  W.  613;  Dowell 
V.  Talbot  Pav.  Co.,  138  Ind.  675,  S8 


N.  E.  389.  As  to  when  a  summary 
method  provided  by  statute  is  ex- 
clusive, see  2  Dillon  Munic.  Corp., 
§§  815,  818;  Tiedeman  Munic.  Corp., 
§  282;  Talcott  v.  Noel,  107  Iowa  470, 
78  N.  "W.  39.  As  to  foreclosure  of 
the  lien,  see  Miller  v.  Mayo,  88  Cal. 
568,  26  Pac.  364;  City  of  Waterbury 
V.  Schmitz,  58  Conn.  522,  20  Atl.  606; 
Van  Sickle  v.  Belknap,  129  Ind.  558, 
28  N.  E.  305;  Bozarth  v.  McGilli- 
cuddy,  19  Ind.  App.  26,  47  N.  E.  397; 
Cleveland  &c.  R.  Co.  v.  Edward  C. 
Jones  Co.,  20  Ind.  App.  87,  5Q  N.  E. 
319;  Bitzer  v.  Dinwiddle  (Ky.),  45 
S.  "W.  1049.  Attorney's  fee  may  be 
allowed.  School  Dist.  of  Ft.  Smith 
V.  Board,  65  Ark.  343,  46  S.  "W.  418; 
Dowell  V.  Talbot  Pav.  Co.,  138  Ind. 
675,  38  N.  E.  389. 

"Goring  v.  McTaggart,  92  Ind. 
200;  Wilson  v.  Poole,  33  Ind.  443; 
Himmelmann  v.  Townsend,  49  Cal. 
150;  Hancock  v.  Bowman,  49  Cal. 
413;  Simons  v.  Kern,  92  Pa.  St.  455. 
See  also  Glos  v.  Hanford,  212  111. 
261,  72  N.  E.  439;  McChesney  v.  Peo- 
ple, 171  111.  267,  49  N.  E.  491;  Tomp- 
kins V.  Johnson,  75  Mich.  181,  42  N. 
W.  800;  Hawes  v.  Fliegler,  87  Minn. 
319,  92  N.  W.  223;  Security  Trust 
Co.  V.  Heyderstedt,  64  Minn.  409, 
67  N.  W.  219;  Carron  v.  Martin,  26 
N.  J.  L.  594,  69  Am.  Dec.  584;  Dough- 
ty V.  Hope,  1  N.  Y.  79;  Stebbins  v. 
Kay,  123  N.  y.  31,  25  N.  E.  207;  Hop- 
kins V.  Mason,  61  Barb.  (N.  Y.)  469; 
Adams  v.  Fisher,  63  Tex.  651;  Mayor 
&c.  of  Alexandria  v.  Hunter,  16  Va. 
228. 
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rectified  in  the  proceedings  taken  to  collect  it,  and  its  collection  ulti- 
mately enforced.  In  cases  where  the  assessment  is  valid  the  necessary 
steps  may  be'  taken,  and  the  collection  of  the  assessment  may  be  made 
by  a  sale  of  the  property.  The  contractor  whose  work  has  benefited 
the  property  owner  does  not  necessarily  lose  his  claim  when  errors 
occur  in  the  proceedings  subsequent  to  the  levying  of  a  valid  assess- 
ment, although  such  errors  may  be  sufficient  to  defeat  a  sale.  It  is 
one  thing  to  defeat  a  sale  and  quite  another  to  totally  overthrow  the 
assessment.  A  valid  assessment  is  neither  paid  nor  destroyed  by  an 
error  in  the  proceedings  which  follow  it. 

§  753.  Collection  as  taxes  are  collected. — A  number  of  the  statutes 
provide  for  the  collection  of  delinquent  assessments  in  the  same,  or 
much  the  same,  manner  as  ordinary  taxes  are  collected.  They  are 
usually  required,  in  proceedings  under  such  statutes,  to  be  put  upon 
the  tax  duplicate,^*  and,  under  some  of  the  statutes,  a  return  of  de- 
linquent assessments  must  be  made  by  the  proper  officer,^"  and  the 
list  of  delinquent  assessments  is  usually  required  to  be  published.'"' 
A  sale  is  then  provided  for  by  the  officer  and  in  the  manner  required 
by  the  statute.^^  The  statute  must  be  followed,  but  it  has  been  held 
that  an  immaterial  error  not  misleading  the  property  owner  will  not 
be  fatal.^^  This  method  is  not  usually  made  exclusive,  and  there  is 
generally  the  right  to  elect  between  it  and  some  other  method  pro- 
vided by  statute.^^ 

^  See  Ramish  v.  Hartwell,  126  Cal.  Alexander  v.  Walter,  8  Gill   (Md.) 

443,  58  Pac.  920;   Storms  v.  Stevens,  239,    50   Am.   Dec.    688;    Bowyer  v. 

104  Ind.  46,  3  N.  E.  401;   Sanger  v.  Camden,  50  N.  J.  L.  87,  11  Atl.  137; 

Rice,  43  Kan.  580,  23  Pac.  633;  State  Tonawanda  v.  Price,  171  N.  T.  415, 

V.  Hobe,  106  Wis.  411,  82  N.  W.  336,  64   N.   E.   191;    Whittaker  v.   Dead- 

and   authorities   cited   in   following  wood,  12  S.  Dak.  608,  82  N.  W.  202. 

notes.    See   also.    State   v.   Irey,   42  See  also.  Storms  v.  Stevens,  104  Ind. 

Neb.  186,  60  N.  W.  601;    Makley  v.  46,  3  N.  E.  401;  Dunning  v.  Calkins, 

Whitmore,  61  Ohio  St.  587,  56  N.  E.  51  Mich.  556,  17  N.  W.  54;  Zeigler  v. 

461.    And  see  City  of  Highlands  v.  Hopkins,   117   U.   S.   683,  29  L.  ed. 

Johnson,  24  Colo.  371,  51  Pac.  1004.  1019,  6  Sup.  Ct.  919. 

»  Wiemers  v.  People,  225  111.  82,  80  ^  Scott  County  v.  Hinds,  50  Minn. 

N.  E.  68;  Nowlin  v.  People,  216  111.  204,  52  N.  W.  52S.    See  also  Center 

543,  75  N.  E.  209;   Glos  v.  Gleason,  v.  Warren  Gravel  Road  Co.,  32  Ind. 

209  111.  517,  70  N.  E.  1045;   Kepley  468;    People  v.   Prust,   219   111.  116. 

V.  Scully,  185  111.  52,  57  N.  E.  187.  76  N.  E.  68.   But  compare  Hoover  v. 

=»  Smythe  v.  People,  219  111.  76,  76  People,  171  111.  182,  49  N.  E.  367. 

N.  E.  82.    See  as  to  notice  of  sum-  "See    Shaw    v.    Des    Moines,   74 

mary  sale,  or  sale  as  on  execution,  Iowa  679,  39  N.  W.  101;  City  of  Fre- 

Bacon  v.  Savannah,  86  Ga.  301,  12  mont  v.   Hayes,   4   Ohio  N.  P.  379. 

S.  E.  580.    And  see  generally  Mor-  Compare  also  Martin  v.  Wills,  157 

rison  v.  Hershire,  32  Iowa  271.  Ind.  153,  60  N.  E.  1021. 

"^  State    V.    Taylor,    59    Md.    338; 
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§  754.  Enforcing  assessment  by  precept. — Another,  somewhat  sim- 
ilar method  for  enforcing  the  payment  or  collection  of  assessments, 
sometimes  provided  for  by  a  statute,  is  by  precept  and  sale.  The 
precept  must  be  issued  under  proper  authority  as  required,'*  and  an 
affidavit  is  necessary  in  order  to  obtain  it  under  some  of  the  statutes.''' 
Such  affidavit  must  substantially  comply  with  the  statutory  require- 
ments,'® but  it  may  be  made  by  one  or  more  of  several  joint  con- 
tractors.'^  Only  the  land  referred  to  in  the  precept  can  be  sold  there- 
under, and  it  should  be  sufficiently  described  when  sold.''  A  common 
council  required  by  statute  to  issue  a  precept  may  be  compelled  to  do 
so  by  mandate.''  An  appeal  from  the  issuance  of  a  precept  is  pro- 
vided for  under  the  Indiana  statute  by  the  landowner  "or  his  repre- 
sentatives aggrieved  by  such  precept,"  within  a  designated  time,  to  the 
circuit  court,  to  be  conducted  "as  other  trials  of  civil  causes,"  except 
that  no  question  of  fact  shall  be  tried  "which  may  arise  prior  to  the 
making  of  the  contract."*"  The  practice,  however,  is  somewhat  pe- 
culiar in  that  a  transcript  of  the  proceedings  is  made  the  appellant's 
complaint  in  the  court.*^  If,  on  such  appeal,  it  is  found  that  the 
proceedings  subsequent  to  the  order  directing  the  work  are  regular, 

"Martin  v.  Wills,  157  Ind.  153,  60  144;  Reeves  v.  Grottendick,  131  Ind. 

N.  E.  1021;  City  of  JefEersonville  v.  107,  30  N.  E.  889;    Romig  v.  Lafay- 

Patterson,  32  Ind.  140;   Langhor  v.  ette,  33  Ind.  30.  As  to  what  the  judg- 

Smith,  81  Ind.  495.    See  also  Pard-  ment  should  contain,  and  Its  conclu- 

ridge  v.  Village  of  Hyde  Park,  131  sive  effect,  see  Brookbank  v.  City  of 

111.  537,  23  N.  E.  345.  Jeffersonville,  41  Ind.  218;    Balfe  v. 

==  Clements  v.  Lee,  114  Ind.  397,  16  Lammers,  109  Ind.  347,  10  N.  E.  92. 

N.  E.  799.  As  to  estoppel  see  Taber  v.  Fergu- 

*  Balfe  V.  Johnson,  40  Ind.  235;  son,  109  Ind.  227,  9  N.  E.  723;  Jen- 
Clements  v.  Lee,  114  Ind.  397,  16  N.  kins  v.  Stetter,  118  Ind.  275,  20  N. 
E.  799.  But  a  slight  mistake  in  the  E.  788;  Johnson  v.  Allen,  62  Ind.  57. 
notice  in  regard  to  the  amount  due  Repeal  of  the  law  after  work  done 
has  been  held  not  to  be  fatal.  Burt  and  precept  issued  will  not  destroy 
V.  Hasselman,  139  Ind.  196,  38  N.  E.  rights  of  contractor.  Phillips  v.  Jol- 
598.  lisalnt,  7  Ind.  App.  458,  34  N.  E.  653, 

^Reeves  v.  Grottendick,  131  Ind.  847;  Palmer  v.  Stumph,  29  Ind.  329. 

107,  30  N.  E.  889;  Jenkins  v.  Stetter,  ^  See    also    as   to    transcript    and 

118  Ind.  275,  20  N.  E.  788.  practice:     Moberry   v.    City   of   Jef- 

="  Langhor  v.  Smith,  81  Ind.  495;  fersonville,  38  Ind.  198;   McEwen  v. 

Naltner  v.  Blake,  56  Ind.  127.  Gilker,  38  Ind.  233;   McGill  v.  Bru- 

'"Chapin  v.  Osborn,  49  Ind.  99.  ner,  65  Ind.  421;   Sims  v.  Hines,  121 

"See  as  to  the  practice  and  what  Ind.  534,  23  N.  E.  515;   City  of  Lo- 

questions  may  be  tried  on  such  ap-  gansport  v.  Blakemore,  17  Ind.  S18; 

peal.    Moberry  v.  City  of  Jefferson-  City  of  Logansport  v.  Webster,  — 

ville,  38  Ind.  198;  Martindale  v.  Pal-  Ind.  App.  — ,  91  N.  E.  36  (transcript 

mer,  52  Ind.  411;   Boyd  v.  Murphy,  is  city's  complaint  where  it  seeks  to 

127  Ind.  174,  25  N.  E.  702;  Klein  v.  enforce   assessment   after    property 

Tuhey,  13   Ind.  App.  74,  40  N.  B.  owner  has  appealed  to  circuit  court) . 
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that  the  contract  was  made  and  the  wotk  done,  in  whole  or  in  part, 
according  to  the  contract,  and  that  the  estimate  was  properly  made 
thereon,  the  court  is  authorized  to  direct  the  property  to  be  sold  and 
conveyed;  and  if  no  such  appeal  is  taken  within  the  designated  time 
the  treasurer  is  authorized  to  levy  the  precept  upon  the  land  described, 
and  sell  the  same,  or  so  much  as  may  be  necessary  to  pay  the  assess- 
ment with  costs  and  charges,  giving,  however,  due  notice  in  the  man- 
ner prescribed  by  the  statute.*^ 

§  755.  Issuance  of  warrants  for  collection. — Some  of  the  statutes 
require,  or  make  provision  for  the  issuance  of  a  warrant  for  the  collec- 
tion of  the  assessment,  or  a  warrant  or  certificate  xmder  or  by  virtue 
of  which  the  contractor  may  ultimately  enforce  collection.  Such  a 
warrant  is  not  necessary  when  not  required  by  statute,*^  but  when  re- 
quired by  statute  it  must  be  issued  by  and  to  the  proper  oflBcers,  or  per- 
sons, and,  in  general,  substantially  in  the  manner  and  form  prescribed 
by  the  statute.*'*  So  the  statute  may  provide  for  the  return  of  the  war- 
rant by  a  certain  time  and  that  it  shall  be  recorded,  or  the  like,  as  well 
as  how  it  shall  be  made  and  what  it  shall  contain.*"  The  subsequent 
steps  are  usually  prescribed  by  statute,  but  generally  it  may  be  said  that 
such  warrants  are  largely  in  the  nature  of  certificates  and  suit  to 
foreclose  is  ordinarily  required  if  payment  is  not  made.  It  has  been 
held  that  an  action  under  the  Kentucky  statute,  on  a  warrant  issued 
to  a  contractor  for  a  street  improvement  is  a  proceeding  in  rem,  and 
it  is  error  to  render  a  personal  judgment.*^ 

"Provision  is  also  made  for  the  42  111.  192;  Fehler  v.  Gosnell,  99  Ky. 

issuance  of  a  certificate  of  sale  to  380,  18  Ky.  L.  238,  35  S.  W.  1125. 

the  purchaser,  redemption  within  a  See  also  Noonan  v.  People,  221  111. 

certain  time,  and  if  not  redeemed,  567,  77  N.  E.  930;  Leominster  v.  Co- 

the  execution  of  a  deed  to  the  pur-  nant,  139  Mass.  384,  2  N.  E.  690; 

chaser.  Stillwater  v.  Henningsen,  109  Minn. 

«  City  of  Highlands  v.  Johnson,  24  132,  123  N.  W.  289. 

Colo.  371,  51  Pac.  1004.  « City    St.   Imp.   Co.   v.   Emmons, 

"City  St.  Imp.  Co.  v.  Rontet,  140  138  Cal.  297,  71  Pac.  332;  Witter  v. 

Cal.   55,   73   Pac.   729;    Shipman   v.  Bachman,  117  Cal.  318,  49  Pac.  202; 

Forbes,  97  Cal.  572,  32  Pac.  599;  Cot-  San  Francisco  Pav.  Co.  v.  Egan,  146 

ton  V.  Watson,  134  Cal.  422,  66  Pac.  Cal.  635,  80  Pac.  1076.  See  also,  Big- 

490;  Doremus  v.  People,  173  111.  63,  gin's  Estate  v.  People,  193  111.  601, 

50  N.  E.  686;  Gilbert  v.  Havemeyer,  61  N.  E.  1124. 

4   N.  Y.   Sup.  Ct.   506.    But  imma-  "Jackson  v.  McHargue  (Ky.),  32 

terial  irregularities  will  not  invali-  Ky.  L.  564,  106  S.  W.  871.   See  also, 

date  It.    Beaudry  v.  Valdez,  32  Cal.  Meyer  v.  Covington,  103  Ky.  546,  20 

269;   Young  v.  People,  155  111.  247,  Ky.  L.  239,  45  S.  W.  769. 
40  N.  E.  604;  Scammon  v.  Chicago, 
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§  756.  Issuance  of  tax  bills  or  certificates. — A  somewhat  similar 
provision  is  found  in  some  of  the  statutes  fot  the  issuance  of  tax 
bills.  A  tax  bill  is  not  strictly  a  negotiable  instrument,  and  cannot 
be  enforced  by  a  subsequent  purchaser  or  holder  if  the  assessment  is 
void  so  that  the  original  owner  could  not  enforce  it.*''  But  it  may 
be,  and  usually  is,  made  by  statute  prima  facie  evidence  of  the  validity 
and  regularity  of  the  proceedings. *»  The  authorities  who  shall  issue 
tax  bills  and  the  time  and  manner  of  issuing  them,  are  determined 
by  the  statute.**  So,  in  general,  are  the  form  and  contents.""  It  is 
not  usually  necessary  that  they  should  show  every  step  taken  in  the 
proceedings  or  even  in  making  the  assessment,°i  but  they  should 
describe  the  property  with  sufficient  certainty  and  state  such  other 
matters  as  the  statute  requires.^"  It  has  been  held  that  if  a  tax  bill 
is  defective  it  may  be  amended  or  a  new  bill  issued  within  the  stat- 
utory period,"^  and  it  has  also  been  held  that  a  material  alteration 
does  not  destroy  the  lien  of  the  assessment  or  original  bill,"*  but  does 
prevent  the  tax  bill  from  being  prima  facie  evidence  of  the  validity 


"Rlchter  v.  Merrill,  84  Mo.  App. 
150. 

"Moberly  v.  Hogan,  131  Mo.  19, 
32  S.  "W.  1014;  City  of  Joplin  v.  Hol- 
lingshead,  123  Mo.  App.  602,  100  S. 
W.  506;  City  of  St.  Louis  v.  Arm- 
strong, 38  Mo.  29;  City  of  St.  Louis 
V.  Oeters,  36  Mo.  456;  Jaicks  v.  Mer- 
rill, 201  Mo.  91,  98  S.  W.  753.  See 
also,  Tuttle  v.  Polk,  92  Iowa  433,  60 
N.  W.  733;  Barber  &c.  Pav.  Co.  v. 
Gogreve,  41  La.  Ann.  251,  5  So.  848; 
Keith  v.  Bingham,  100  Mo.  300,  13 
S.  W.  683;  Halsey  v.  Richardson,  139 
Mo.  App.  157,  122  S.  W.  326.  But  see 
City  of  Linnens  v.  Locke,  25  Mo. 
App.  407;  City  of  St.  Joseph  v.  For- 
see,  110  Mo.  App.  127,  84  S.  W.  98; 
State  v.  St.  Louis,  183  Mo.  230,  81 
S.  W.  1104. 

"See  Cotton  v.  Watson,  134  Cal. 
422,  66  Pac.  490;  Jeffris  v.  Cash,  207 
111.  405,  69  N.  E.  904;  City  of  St. 
Joseph  V.  Forsee,  110  Mo.  App.  237, 
84  S.  W.  1138;  Adkins  v.  Quest,  79 
Mo.  App.  36;  Brady  v.  City  of  St.  Jo- 
seph, 84  Mo.  App.  399;  City  of  Mar- 
shall V.  Wisdom,  127  Mo.  App.  640, 
106  S.  W.  1078;  City  of  Nevada  v. 
Eddy,  123  Mo.  546,  27  S.  W.  471;  Sex- 
ton V.  Beach,  50  Mo.  488;  Stifel  v. 
Southern  Cooperage  Co.,  38  Mo.  App. 


340.  Authentication  by  clerk  or  as- 
sistant has  been  held  sufficient  as  a 
mere  ministerial  act.  State  ex  rel. 
Skrainka  Constr.  Co.  v.  Reber,  — 
Mo.  — ,  126  S.  W.  397. 

'"  See  authorities  cited  in  last  pre- 
ceding note  and  in  next  two  follow- 
ing notes. 

"Keith  V.  Bingham,  100  Mo.  300, 
13  S.  W.  683;  City  of  St.  Joseph  v. 
Farrell,  106  Mo.  437,  17  S.  W.  497; 
Dickey  v.  Porter,  203  Mo.  1,  101  S. 
W.  586. 

"Adkins  v.  Quest,  79  Mo.  App.  36; 
Galbreath  v.  Newton,  30  Mo.  App. 
381.  See  also,  Eyerman  v.  Hardy,  8 
Mo.  App.  311.  But  compare  Walsh 
V.  First  Nat.  Bank,  139  Mo.  App.  641, 
123  S.  W.  1001. 

■"  State  V.  St.  Louis,  183  Mo.  230, 
81  S.  W.  1104;  Riley  v.  Stewart,  50 
Mo.  App.  594;  Kiley  v.  Craner,  51 
Mo.  541.  But  cannot  be  amended 
after  the  period  allowed  by  statute 
so  as  to  bring  in  new  parties.  City  of 
St.  Joseph  v.  Baker,  113  Mo.  App. 
691,  88  S.  W.  1122;  Eyerman  v. 
Scolley,  16  Mo.  App.  498. 

"  Stadler  v.  Roth,  59  Mo.  400.  See 
also,  Heman  v.  Gilliam,  171  Mo.  258, 
71  S.  W.  163. 
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and  regularity  of  the  proceedings.'"'  Provision  is  Tisually  made  for 
the  collection  of  tax  bills  by  suit  in  court,"'  generally  by  a  suit  in  the 
nature  of  a  suit  in  equity  to  foreclose  a  lien. 

§  757.  Application  for  judgment  of  sale. — ^In  some  jurisdictions 
a  proceeding  less  summary  than  a  sale  without  applying  to  a  court, 
but  at  the  same  time  somewhat  difEerent  from  a  formal  suit  to  fore- 
close or  enforce  an  assessment,  is  provided  for.  This  is  a  proceeding 
by  application  to  a  court,  where  an  assessment  is  delinquent,  for  a 


"  Stadler  v.  Roth,  59  Mo.  400. 

"  See  City  of  St.  Louis  v.  Brinck- 
wirth,  204  Mo.  280,  102  S.  W.  1091. 
But  the  statutes  may  provide  for  a 
jury  trial.  Gibson  v.  Zimmerman, 
27  Mo.  App.  90.  It  seems  that  a  jus- 
tice of  the  peace  has  concurrent  ju- 
risdiction with  the  circuit  court  in 
some  instances  in  Missouri.  Robin- 
son V.  Levy,  217  Mo.  498,  117  S.  W. 
577.  As  this  case,  which  was  an 
action  to  determine  the  title  to  real 
estate,  decides  several  interesting 
questions  and  shows  the  nature  of 
the  suit  and  pleading  and  practice, 
we  quote  from  it  at  some  length: 
"It  appears  from  the  agreed  state- 
ment of  facts  that  in  1893  one  Au- 
gustus Smith  was  the  undisputed 
owner  of  and  in  possession  of  the 
land  in  question,  and  that  in  Sep- 
tember, 1893,  a  suit  was  filed  against 
said  Augustus  Smith  to  enforce 
against  the  land  a  lien  for  certain 
special  tax  bills  issued  by  the  city 
of  Westport  to  pay  the  cost  of  pav- 
ing Main  street,  upon  which  street 
the  land  in  question  abutted.  *  *  * 
It  is  next  contended  that  the  original 
tax  bills  sued  on  were  not  filed  with 
the  petition,  and  it  is  further  con- 
tended, in  relation  to  these  tax  bills, 
that  they  were  improperly  issued, 
and  that  by  reason  of  these  facts  the 
petition  stated  no  cause  of  action, 
and  the  judgment  rendered  upon  it 
was  void.  We  have  reproduced  in 
full  the  petition  in  the  proceeding  to 
enforce  the  lien  for  the  tax  bills,  and 
in  our  opinion  it  is  sufficient  to  sup- 
port the  judgment  rendered  in  this 
cause.  It  will  be  observed  that  the 
petition    makes    all    the    necessary 


allegations  concerning  the  improve- 
ment of  the  street,  and  sufficiently 
identifies  the  ordinance  under  which 
such  improvements  were  made,  and 
then  alleges  that  the  said  city  of 
Westport,  for  the  purpose  of  paying 
such  improvement,  caused  a  certain 
tax  bill  to  be  issued  against  the 
property  whch  is  described  in  the 
petition,  giving  the  date  of  the  is- 
suance of  the  tax  bill,  and  the  rate 
of  interest  it  bore  after  thirty  days 
from  the  date  of  issuance;  also  con- 
tains the  allegation  that  the  plain- 
tiff, S.  Howard  McCutcheon,  was  the 
owner  of  such  tax  bill.  Then  follows 
the  allegation  that  the  defendant 
had,  or  claimed  to  have,  some  inter- 
est in  the  property  described  against 
which  the  charge  for  improvement 
was  made.  *  *  *  While  it  may  be 
conceded  that  the  causes  of  action 
provided  for  by  statute  in  the  en- 
forcement of  liens  may  be  termed 
statutory  actions,  however,  when 
the  circuit  court  obtains  jurisdiction 
of  such  causes,  it  does  not  proceed 
to  judgment  in  the  exercise  of  mere 
statutory  powers."  The  court  held 
that  the  judgment  enforcing  the  lien 
and  ordering  the  sale  of  the  prop- 
erty in  the  former  suit  was  not  sub- 
ject to  collateral  attack  on  the 
ground  that  the  original  tax  bills 
were  not  filed  with  the  petition,  nor 
on  the  ground  that  the  mayor  did 
not  sign  them  nor  the  clerk  attest 
them,  nor  on  the  ground  that  they 
were  barred  by  the  statute  of  limita- 
tions, as  such  matters  could  have 
been  set  up  as  defenses  in  the  for- 
mer suit. 
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judgment  and  sale  of  the  property."'  It  has  heen  held  to  be  a  pro- 
ceeding in  rem.'*'  The  statute  must  be  substantially  followed.""  The 
application  must  be  such  as  the  statute  requires,'"  but  a  formal  peti- 
tion and  pleadings  are  not  generally  required.'^  Notice  must  be 
given  as  provided  by  statute."^  The  objections  of  property  owners 
must  usually  be  in  writing  and  sufficiently  specific."*  Where  the 
assessment  has  been  confirmed  objections  to  matters  prior  thereto 
that  could  then  have  been  made  cannot  be  interposed  on  this  hear- 
ing,"* unless  the  court  rendering  the  judgment  of  confirmation  had 
no  jurisdiction.""  The  record  of  the  proceedings  is  generally  prima 
facie  evidence  of  the  validity  of  the  assessment,""  and  the  return  may 


"  Noonan  v.  People,  183  111.  52,  55 
N.  E.  679;  People  v.  Colegrove,  218 
111.  545,  75  N.  E.  991;  Rogue  v.  Peo- 
ple, 224  111.  449,  79  N.  B.  662;  Treat 
V.  Chicago,  125  Fed.  644;  Hawes  v. 
Fliegler,  87  Minn.  319,  92  N.  W.  223; 
Morey  v.  Duluth,  75  Minn.  221,  77 
N.  W.  829. 

°=St.  John  V.  City  of  East  St. 
Louis,  50  111.  92.  See  also,  Nell  v. 
Power  (Ky.),  32  Ky.  L.  952,  107  S. 
W.  694;  Jackson  v.  McHargue  (Ky.), 
32  Ky.  L.  564,  106  S.  W.  871. 

=»Doremus  v.  People,  173  111.  63, 
50  N.  E.  686;  Gage  v.  People,  219 
111.  634,  76  N.  B.  834;  People  v.  Rec- 
ord, 212  111.  62,  72  N.  B.  7;  and  au- 
thorities cited  in  following  notes. 

™  See  People  v.  Colegrove,  218  111. 
545,  75  N.  B.  991;  Chicago  &c.  R.  Co. 
V.  People,  83  111.  467;  Fralich  v.  Bar- 
low, 25  Ind.  App.  383,  58  N.  E.  271; 
Rogers  v.  Heyderstaedt,  65  Minn. 
229,  68  N.  "W.  8. 

"People  v.  McWethy,  177  111.  334, 
52  N.  E.  479.  See  also,  Smythe  v. 
People,  219  111.  76,  76  N.  E.  82.  Un- 
der an  Illinois  statute  the  delin- 
quent list  stands  as  a  declaration 
and  the  publication  notice  as  proc- 
ess, and  they  must  agree  and  the 
statute  must  be  strictly  complied 
with.  People  v.  Harper,  224  111.  121, 
91  N.  B.  90. 

«^Gage  V.  People,  205  111.  547,  69 
N.  E.  80;  Gage  v.  Webb,  141  111.  533, 
31  N.  E.  130.  See  also,  Ellis  v.  Wit- 
mer,  134  Cal.  249,  66  Pac.  301; 
Hawes  v.  Fliegler,  87  Minn.  319,  92 
N.  W.  223.    But  compare  Hewes  v. 


Winnetka,  60  111.  App.  654;  Dickey 
V.  People,  213  111.  51,  72  N.  E.  791; 
Smythe  v.  People,  219  111.  76,  76  N. 
E.  82;  People  v.  Harper,  224  111.  121, 
91  N.  E.  90. 

"^Jerome  v.  Chicago,  62  111.  285; 
Smith  V.  Chicago,  57  111.  497.  They 
must  usually  be  supported  by  proof 
and  will  not  ordinarily  be  deter- 
mined on  demurrer.  People  v.  Chap- 
man, 127  111.  387,  19  N.  E.  872.  See 
also,  Dempster  v.  People,  158  111.  36, 
41  N.  E.  1022. 

"Nicholas  v.  People,  171  111.  376, 
49  N.  E.  574;  Thompson  v.  People, 
207  111.  334,  69  N.  E.  842;  Boynton 
V.  People,  159  111.  553,  42  N.  E.  842; 
Scott  V.  People,  142  111.  291,  33  N.  E. 
180.  See  also,  City  of  Duluth  v.  Dib- 
blee,  62  Minn.  18,  63  N.  W.  1117.  But 
compare  City  of  Montgomery  v. 
Birdsong,  126  Ala.  632,  28  So.  622. 
As  to  waiver,  see  Downey  v.  People, 
205  111.  230,  68  N.  E.  807;  Gross  v. 
People,  193  111.  260,  61  N.  E.  1012, 
86  Am.  St.  322. 

"See  Phillips  v.  People,  218  III. 
450,  75  N.  E.  1016;  Fiske  v.  People, 
188  111.  206,  58  N.  B.  985,  52  L.  R.  A. 
291;  Glos  V.  Collins,  110  111.  App.  121. 
It  is  held  that  it  may  be  shown  that 
the  improvement  was  different  from 
that  ordered.  Gage  v.  People,  200 
111.  432,  65  N.  E.  1084;  People  v. 
Lyon,  218  111.  577,  75  N.  E.  1017. 

™  Harrigan  v.  Jacksonville,  220  111. 
134,  77  N.  B.  85;  Gage  v.  People,  163 
111.  39,  44  N.  E.  819.  Compare,  how- 
ever, Jeffris  V.  Cash,  207  111.  405, 
69  N.  B.  904. 
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make  out  \a  prima  facie  case  of  delinquency."*  The  judgment  can 
only  be  for  such  an  assessment,"  and  it  must  conform  substantially 
to  the  provisions  of  the  statute,'*  and  must  sufficiently  show  the  prop- 
erty ordered  to  be  soldJ* 

§  758.  Collection  by  scire  facias. — ^In  Pennsylvania  the  assessment 
lien  is  commonly  enforced  by  scire  facias.''^  There  are  various  stat- 
utes in  that  state  relating  to  street  improvements  and  assessments, 
some  of  such  statutes  having  only  local  application  to  particular 
municipalities,  and  no  attempt  will  be  made  here  to  consider  them 
in  detail.  What  is  called  an  affidavit  of  defense  is  required,  in  some 
instances,  at  least  under  rules  of  court,  and  it  should  state  facts  suf- 
ficient to  constitute  a  good  defense.'^  The  service  of  the  writ  must 
be  in  conformity  with  the  statute,'^  but  irregularities  may  be  cured 
by  judgment  so  as  not  to  be  available  on  collateral  attack.'*  The 
pleadings  and  the  matters  available  in  defense  are  largely  regulated 
by  various  statutes.'*  Disputed  questions  of  fact  are  usually  for  the 
jury.'? 

§  759.  Enforcement  by  action  or  suit  to  foreclose. — ^The  most 
common  method  of  enforcing  assessments  is  by  a  suit  in  equity  in  the 

'     " Leindecker  v.  People,  98  111.  21.  "See  Harrisburg  v.   Baptist,  156 

•"Illinois  Cent.  R.   Co.  v.  People,  Pa.  St.  526,  27  Atl.  8;    Wilkesbarre 

189  111.  119,  59  N.  E.  609;  Leindecker  v.  Pelts,  134  Pa.  St.  529,  19  Atl.  676. 

V.  People,  98  111.  21.    See  as  to  form  "Philadelphia    v.    Merz,    16    Pa. 

of  judgment  against  several  tracts  Super.  Ct.  332;    Ferguson  v.  Quinn, 

where  there  is  but  one  assessment  123  Pa.  St.  337,  16  Atl.  844;  O'Bryne 

roll.  City  of  Stillwater  v.  Henning-  v.  Philadelphia,  93  Pa.  St.  225. 

sen,  109  Minn.  132,  123  N.  "W.  289.  »  See  generally  as  to  collateral  at- 

™  Hoover  v.   People,   171   111.   182,  tack.   Commonwealth   v.   Woods,  44 

49  N.  B.  367;    People  v.   McWethy,  Pa.  St.  113;  Pittsburgh  v.  Cluley,  74 

177  111.  334,  52  N.  B.  479;    Ottis  v.  Pa.  St.  262. 

Sullivan,  219  111.  365,  76  N.  E.  487;  "Craig  v.  Philadelphia,  89  Pa.  St. 

Cummings  v.  People,  213  111.  443,  72  265;  Pittsburgh  v.  Walter,  69  Pa.  St. 

N.  E.  1094;   Gage  v.  People,  213  111.  365;   Schenley  v.  Commonwealth,  36 

457,  72  N.  E.  1099.  Pa.    St.   ,62;    Hershberger   v.   Pitts- 

"  People  V.  Eggers,  164  111.  515,  45  burgh,   115  Pa.   St.  78,  8   Atl.   381; 

N.  E.  1074;   Gage  v.  People,  207  111.  Brientnall  v.  Philadelphia,  103  Pa. 

61,  69  N.  E.  635;  People  v.  Colegrove,  St.  156;  Thomas  v.  Northern  Liber- 

218  111.  545,  75  N.  E.  991.  ties,  13  Pa.  St.  117. 

"  See  City  of  Chester  v.  Bullock,  "  Altoona  City  v.  Bowman,  171  Pa. 

187  Pa.  St.  544,  41  Atl.  452;   Phila-  St.  307,  33  Atl.  187;   Erie  v.  Grant, 

delphia  v.   Cooper,   212  Pa.  306,  61  21  Pa.  Super.  Ct.  461;    City  of  Mc- 

Atl.  926;  Breed  v.  Allegheny,  85  Pa.  Keesport  v.  Soles,  165  Pa.  St.  628, 

St.  214;   Britton  v.  Philadelphia,  32  30  Atl.  1019.    Under  proper  instruc- 

Pa.  St.  387;  Borough  of  Greensburg  tions.     City     of     Philadelphia     v. 

V.  Laird.  138  Pa.  St.  533,  21  Atl.  96.  Gorgas,  180  Pa.  St.  296,  36  Atl.  .868; 
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nature  of  a  foreclosure  suit.  It  has  been  held  that  a  court  of  chancery 
has  no  jurisdiction  to  foreclose  the  lien  of  a  special  assessment,  in  the 
absence  of  any  statute  giving  it  jurisdiction;"  but  it  seems  to  us  such 
jurisdiction  may  be  conferred  in  general  terms,  and,  at  all  events, 
under  many  of  the  statutes  it  is  expressly  provided  that  the  lien  may 
be  thus  foreclosed.  The  procedure  is  generally  the  same  as  in  other 
suits  of  the  same  nature,'^  but  it  may  be  largely  regulated  by  the 
particular  statute.  The  municipality  is  sometimes  given  the  right 
to  maintain  the  suit,"*  and  in  other  instances,  it  is  provided  that  the 
contractor,*"  or  his  assignee,*^  may  do  so.  Conditions  precedent 
may,  however,  be  prescribed.'^  Among  the  most  common  are  pro- 
visions requiring  a  special  notice'*  and  provisions  requiring  a  demand 
before  suit.'*  The  owner  of  the  property,  at  least  if  shown  to  be  such 


City  of  Philadelphia  v.  Macpherson, 
140  Pa.  St.  5,  21  Atl.  227.  But  where 
undisputed  the  question  may  be  of 
law  for  the  court.  City  of  Harris- 
burg  V.  Funk,  200  Pa.  348,  49  Atl. 
992. 

"  Gauen  v.  Moredeck  &c.  Drainage 
Dist,  131  111.  446,  23  N.  E.  633. 

"City  of  Lexington  v.  Bowman, 
119  Ky.  840,  27  Ky.  L.  286,  651,  84  S. 
W.  1161,  85  S.  W.  1191;  Craycraft 
V.  Salvage,  10  Bush  (Ky.)   696. 

"City  of  Connersville  v.  Merrill, 
14  Ind.  App.  303,  42  N.  B.  1112;  City 
of  Elkhart  v.  Wickwire,  121  Ind.  331, 
22  N.  E.  342;  Town  of  Palmyra  v. 
Morton,  25  Mo.  593;  City  of  Phila- 
delphia V.  Wistar,  35  Pa.  St.  427. 

"Dyer  v.  North,  44  Cal.  157;  Scott 
V.  Hayes,  162  Ind.  548,  70  N.  E.  879; 
Bennett  v.  Seibert,  10  Ind.  App.  369, 
35  N.  B.  35,  37  N.  E.  1071;  Edwards 
&c.  Constr.  Co.  v.  Jasper  County,  117 
Iowa,  365,  90  N.  W.  1006,  94  Am.  St. 
301;  Louisiana  Imp.  Co.  v.  Baton 
Rouge  Electric  &c.  Co.,  114  La.  Ann. 
534,  38  So.  444.  See  also,  Creighton 
V.  Pragg,  21  Cal.  115;  Schmidt  v. 
Market  St.  &c.  Co.,  90  Cal.  37,  27 
Pac.  61;  Hastings  v.  Columbus,  42 
Ohio  St.  585.  But  under  some  stat- 
utes suit  must  still  be  in  the  name 
of  the  city  to  the  use  of  the  contrac- 
tor. St.  Louis  V.  Hardy,  35  Mo.  261; 
Gest  V.  Cincinnati,  26  Ohio  St.  275; 
City  of  St.  Louis  v.  Clemens,  49  Mo. 
552;  City  of  Bevler  v.  "Watson,  113 


Mo.  App.  506,  87  S.  W.  612.  In  Mor- 
ton V.  Sullivan  (Ky.),  29  Ky.  L. 
943,  96  S.  W.  ^07,  the  contractor  was 
given  the  right  to  sue  by  ordinance. 

'^Warren  v.  Russell,  129  Cal.  381, 
62  Pac.  75;  Bernstein  v.  Downs,  112 
Cal.  197,  44  Pac.  557;  Diggins  v. 
Hartshorn,  108  Cal.  154,  41  Pac.  283; 
Taber  v.  Ferguson,  109  Ind.  227,  9 
N.  E.  723;  "Watkins  v.  State,  151  Ind. 
123,  49  N.  E.  169,  51  N.  B.  79;  Kan- 
sas City  V.  Rice,  89  Mo.  685,  1  S.  W. 
749;  Taylor  v.  Boyd,  63  Tex.  533.  So 
holders  of  certificates  and  bond- 
holders are  often  authorized  to  sue. 
Shirk  V.  Hupp,  167  Ind.  509,  78  N. 
B.  242,  79  N.  E.  490;  Scott  v.  Hayes, 
162  Ind.  548,  70  N.  B.  879;  Knapp  v. 
Hoboken,  38  N.  J.  L.  371. 

'"People  v.  Reay,  52  Cal.  423; 
Moftett  v.  Jordan,  127  Cal.  622,  60 
Pac.  173;  Philadelphia  &c.  R.  Co.  v. 
Shipley,  72  Md.  88,  19  Atl.  1;  Se- 
curity Sav.  &c.  Co.  v.  Donnell,  1  Mo. 
App.  571. 

*"  Sometimes  such  a  notice  is  made 
a  condition  precedent  and  some- 
times merely  a  condition  to  recovery 
of  interest,  attorney's  fees,  or  the 
like.  See  generally.  People  v.  Reay, 
52  Cal.  423;  Ross  v.  Van  Natta,  164 
Ind.  557,  74  N.  E.  10. 

"Bnglebret  v.  McElwee,  122  Cal. 
284,  54  Pac.  900;  Buckman  v.  Lan- 
ders, 111  Cal.  347,  43  Pac.  1125;  Mo- 
Bean  v.  Martin,  96  Cal.  188,  31  Pac. 
5;    Bennett  v.   Mayor   &c.  of  New 
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by  the  records,  is  a  proper,  and,  it  would  seem,  a  necessary  party  de- 
fendant," and  all  persons  having  an  interest,  or  claiming  an  adverse 
interest,  in  the  property  would  ordinarily  be  proper  party  defend- 
ants.*" If  the  record  owner  is  dead  his  heirs  and  devisees,  and  not 
his  executor  or  administrator,  should  usually  be  made  defendants.*' 
The  advantage  of  making  other  lien  holders  and  claimants  parties, 
at  least  when  their  liens  and  claims  are  junior  and  subordinate,  is 
that  when  proper  parties,  even  though  not  strictly  necessary  parties, 
they  may  be  barred  by  the  foreclosure  when  they  would  not  be  if  they 
were  not  made  parties.**  Questions  as  to  whether  two  or  more  assess- 
ments, tax  bills,  or  the  like  can  be  Joined  in  one  petition  or  suit,*'  as 


York,  8  N.  Y.  Sup.  Ct.  485.  See  also, 
Stifel  V.  McManus,  74  Mo.  App.  558; 
Eyerman  v.  Provenchere,  15  Mo. 
App.  256.  In  the  absence  of  such  a 
provision  a  demand  is  not  usually 
necessary.  Lewis  v.  Albertson,  23 
Ind.  App.  147,  53  N.  B.  1071;  Myers 
v.  Indianapolis  Union  R.  Co.,  12  Ind. 
App.  170,  39  N.  B.  907;  Sloan  v. 
Faurot,  11  Ind.  App.  689,  39  N.  E. 
539;  Scott  v.  Hayes,  162  Ind.  548,  70 
N.  B.  879;  De  Peyster  v.  Murphy,  39 
N.  Y.  Super.  Ct.  255.  See  also,  Waite 
V.  People,  228  111.  173,  81  N.  E.  837, 
Where  the  statute  requires  a  de- 
mand in  a  certain  manner,  or  the 
like,  the  demand  must  be  so  made. 
Dyer  v.  Chase,  52  Cal.  440;  Himmel- 
mann  v.  Hoadley,  44  Cal.  213;  San 
Francisco  Pav.  Co.  v.  Egan,  146  Cal. 
635,  80  Pac.  1076;  Almeda  Macadam- 
izing Co.  V.  Williams,  70  Cal.  534,  12 
Pac.  530;  Reid  v.  Clay,  134  Cal.  207, 
66  Pac.  262. 

"°See  Wilson  v.  California  Bank, 
121  Cal.  630,  54  Pac.  119;  Brady  v. 
Burke,  90  Cal.  1,  27  Pac.  52;  People 
v.  San  Francisco,  48  Cal.  560;  Rob- 
inson v.  Merrill,  87  Cal.  11,  25  Pac. 
162;  McNair  v.  Ingebrigtsen,  36 
Wash.  186,  78  Pac.  789;  also,  Vance 
V.  Corrigan,  78  Mo.  94;  Barber  &c. 
Pav.  Co.  V.  Young,  94  Mo.  App.  204, 
68  S.  W.  107,  1115;  City  of  St.  Jo- 
seph v.  Forsee,  110  Mo.  App.  127,  84 
S.  W.  98;  Parker-Washington  Co.  v. 
Kemper  Inv.  Co.,  —  Mo.  App.  — ,  128 
S.  W.  271.  But  compare  People  v. 
Weber,  164  111.  412.  45  N.  E.  723; 
City  of  Louisville  v.  Hexagon  Tile 


Walk  Co.,  103  Ky.  552,  20  Ky.  L. 
236,  45  S.  W.  667.  In  Kelly  v.  Men- 
delsohn, 105  La.  Ann.  490,  29  So. 
894,  it  was  held  proper  and  sufficient 
to  make  the  party  in  possession  un- 
der apparent  title  defendant.  As 
to  when  highway  commissioners 
should  be  defendants,  see  Com'rs  of 
Big  Lake  &c.  Drainage  Dist.  v. 
Com'rs  of  Highways,  199  111.  132,  64 
N.  B.  1094. 

»  Otis  V.  De  Boer,  116  Ind.  531,  19 
N.  E.  317.  See  also  Coburn  v.  Bos- 
sert,  13  Ind.  App.  359,  40  N.  B.  281; 
Town  of  Elma  v.  Carney,  4  Wash. 
418,  30  Pac.  732.  State  is  held  not 
a  proper  party,  as  no  judgment  can 
be  rendered  against  it,  in  In  re  Pe- 
tition of  City  of  Mount  Vernon,  147 
111.  359,  35  N.  B.  533,  23  L.  R.  A. 
807.  As  to  when  city  should  be  a 
party,  see  Louisville  v.  Henderson, 
5  Bush  (Ky.)  515;  Morton  v.  Sulli- 
van (Ky.),  29  Ky.  L.  943,  96  S.  W. 
807;  Moerlein  Brew.  Co.  v.  West- 
meier,  4  Ohio  C.  C.  296.  But  compare 
Lake  Erie  &c.  R.  Co.  v.  Bowker,  9 
Ind.  App.  428,  36  N.  E.  864. 

"  Phelan  v.  Dunne,  72  Cal.  229,  13 
Pac.  662.  See  also,  Greenstreet  v. 
Thornton,  60  Ark.  369,  30  S.  W.  347, 
27  L.  R.  A.  735;  Perkinson  v.  Mere- 
dith, 158  Mo.  457,  59  S.  W.  1099. 

"Wood  V.  Brady,  68  Cal.  78,  8  Pac. 
599;  Krutz  v.  Gardner,  18  Wash.  332, 
51  Pac.  397;  Krutz  v.  Gardner,  25 
Wash.  396,  65  Pac.  771. 

'"That  they  may  be  joined,  see 
District  No.  110  v.  Feck,  60  Cal.  403; 
City  of  Mexico  v.  Lakenan,  129  Mo. 
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to  when  they  may  be  set  up  by  cross-complaint  or  other  pleadings  in 
another  suit,*"  as  to  when  and  how  far  formal  pleadings  are  re- 
quired,'^ as  to  what,  in  general  the  complaint  or  petition  must  show,°^ 
and  the  like,  together  with  other  matters  relating  to  pleading  and  pro- 
cedure, are  usually  regulated  to  a  considerable  extent  by  statute. 


App.  180, 108  S.  W.  141  (two  or  more 
tax  bills  against  several  lots  of  same 
owner).  That  they  may  not,  see 
Dyer  v.  Borstow,  50  Cal.  652.  See 
generally,  Des  Moines  v.  Stephen- 
son, 19  Iowa  507;  Cleveland  &c.  R. 
Co.  V.  Edward  C.  Jones  Co.,  20  Ind. 
App.  87,  50  N.  B.  319. 

">  See  Citizens'  State  Bank  v.  Jess, 
127  Iowa  450,  103  N.  W.  471;  May- 
pother  V.  Gast  (Ky.),  33  Ky.  L.  395, 
110  S.  W.  308;  Day  v.  Town  of  New 
Lots,  107  N.  Y.  148,  13  N.  E.  915; 
Makley  v.  Whitmore,  61  Ohio  St.  587, 
56  N.  B.  461.  And  compare,  also, 
Bryant's  Appeal,  104  Pa.  St.  372; 
Appeal  of  City  of  Pittsburgh,  40  Pa. 
St.  455;  City  of  Philadelphia  v. 
Meagher,   67   Pa.   St.    345. 

"Mahlstadt  v.  Blanc,  34  Cal.  577; 
Reeves  v.  Grottendick,  131  Ind.  107. 
30  N.  E.  889.  They  are  usually  re- 
quired in  such  suits  unless  the  stat- 
ute otherwise  provides.  See  also, 
Perine  v.  Porbush,  97  Cal.  805,  32 
Pac.  226;  Van  Sickle  v.  Belknap,  129 
Ind.  558,  28  N.  E.  305;  City  of  St. 
Louis  V.  Ranken,  96  Mo.  497,  9  S.  W. 
916. 

'^  See  Board  of  Imp.  Dist.  v.  Offen- 
hauser,  84  Ark.  257,  105  S.  W.  265; 
Buckman  v.  Hatch,  139  Cal.  53,  70 
Pac.  221,  72  Pac.  445;  Williams  v. 
Bergin,  127  Cal.  578,  60  Pac.  164; 
Lewis  V.  Albertson,  23  Ind.  App.  147, 
53  N.  B.  1071;  Van  Sickle  v.  Belknap, 
129  Ind.  558,  28  N.  E.  305.  In  Pfirr- 
man  v.  Dis.  of  Clifton  (Ky.),  29  Ky. 
L.  1003,  96  S.  W.  810,  it  is  held,  as 
stated  In  the  syllabus,  that  "where 
taxes  have  been  assessed  against 
property,  and  are  liens  on  it,  and 
there  are  also  other  liens  against  it, 
assessed  by  municipal  authority,  all 
the  taxes  due  and  unpaid,  no  matter 
for  what  purpose  imposed,  may  be 
collected  in  one  action  instituted  in 
a  court  of  competent  jurisdiction, 
In  the  absence  of  a  statute  forbid- 
ding their  collection  In  such  way." 


A  Kentucky  statute  provided  for  the 
enforcement  of  liens  for  street  im- 
provements by  filing  a  petition 
against  the  person  liable,  and  that 
it  shall  only  be  necessary  for  plain- 
tiff to  file  copies  of  certain  papers 
and  proceedings  relating  thereto, 
which,  with  the  corresponding  alle- 
gations in  the  petition,  were  made 
prima  facie  evidence  of  plaintiff's 
right  to  recover.  A  petition,  with 
the  statutory  exhibits,  alleged  that 
the  city  adopted  an  ordinance  in 
1898  requiring  lot  owners  on  a  cer- 
tain street  to  construct  a  brick  walk 
of  a  certain  width  in  front  of  their 
property,  and  at  a  later  meeting  the 
ordinance  gave  the  owners  the  op- 
tion of  substituting  granitoid;  that 
both  ordinances  were  enacted  as 
provided  by  law;  that  the  owner  of 
a  lot  in  question  was  notified  of  the 
ordinances,  but  failed  to  construct 
the  walk,  and  several  years  later 
sold  the  lot  to  defendant,  who  also 
failed  to  construct  the  walk,  and  in 
June,  1906,  it  was  constructed  of 
granitoid  under  contract  with  the 
city  and  supervision  of  the  mayor 
and  engineer;  that  the  work  was  ac- 
cepted and  approved  by  the  mayor 
and  council,  the  cost  duly  appor- 
tioned, and  a  warrant  in  favor  of 
the  contractor  for  the  proportion  of 
the  cost  chargeable  to  defendant 
issued,  and  by  assignment  came  into 
the  hands  of  the  petitioner.  It  was 
held  that  the  petition  was  good,  and 
it  was  also  held  in  the  same  case 
that  an  answer  by  the  defendant 
claiming  damages  greater  than 
plaintiffs'  claim  for  injuries  to  the 
land  by  reason  of  a  change  of  grade 
of  the  walk,  even  if  a  good  counter- 
claim, would  not  authorize  recovery 
against  plaintiffs  in  excess  of  the 
amount  they  were  entitled  to  on  the 
warrant.  Nell  v.  Power  (Ky.),  32 
Ky.  L.  952,  107  S.  W.  694. 
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§  760.  Foreclosure  suits — Complaint  or  petition. — ^Under  most,  if 
not  all,  of  the  statutes  it  is  not  necessary  to  state  each  and  every  step 
leading  up  to  the  assessment  in  detail;'*  and  under  some  of  them  it 
seems  to  be  unnecessary  to  go  back  of  the  contract  or  even  to  set  out 
the  contract.  But  in  many  jurisdictions  it  is  generally  necessary  to 
aver  all  jurisdictional  facts  or  matters  essential  to  liability,"*  and, 
■while  minute  details  are  not  usually  required,"''  mere  conclusions  of 
law  are  generally  insufficient.""  Under  various  statutes  it  has  been 
held  that  the  complaint  or  petition  should  show,  among  other  things, 
the  character  of  the  improvement;"^  notice  as  required  by  statute;"' 
the  making  and  apportionment  of  the  assessment;""  and  the  passage 
of  the  ordinance  as  required  by  statute.^""    Some  of  the  statutes  pro- 


■^See  Board  of  Imp.  Dist.  v.  Of- 
fenhauser,  84  Ark.  257,  105  S.  W. 
265;  Daly  v.  Gubbins,  170  Ind.  105, 
82  N.  B.  659;  Low  v.  Dallas,  165  Ind. 
392,  75  N.  B.  822;  Lewis  v.  Albert- 
son,  23  Ind.  App.  147,  53  N.  B.  1071; 
Dawson  v.  Hlpskind,  —  Ind.  — ,  89 
N.  E.  863;  City  of  Seattle  v.  Smith, 
8  Wash.  387,  36  Pac.  280.  But 
enough  must  usually  he  stated  to 
show  the  authority  to  make  the  as- 
sessment. 

°*  See  Himmelmann  v.  Danos,  35 
Cal.  441;  Fay  v.  Reed,  128  Cal.  357, 
60  Pac.  927;  Welch  v.  Town  of  Roan- 
oke, 157  Ind.  398,  61  N.  E.  791;  John- 
son V.  Perrell  (Ky.),  8  Ky.  L.  216,  1 
S.  W.  412,  541;  City  of  St.  Louis  v. 
Ranken,  96  Mo.  497,  9  S.  W.  910;  and 
authorities  referred  to  hereafter  in 
this  section. 

''Under  some  statutes  compli- 
ance with  the  statute  may  be 
averred  in  general  terms.  Jones- 
boro  &c.  R.  Co.  v.  Board  &c.  of  St. 
Francis  Levee  Dist.,  80  Ark.  316,  97 
S.  W.  281;  Pacific  Pav.  Co.  v.  Bolton, 
97  Cal.  8,  31  Pac.  625;  City  of  Water- 
bury  V.  Schmltz,  58  Conn.  522,  20 
Atl.  606.  See  also,  Culligan  v.  Stude- 
baker,  67  Mo.  372;  Highlands  v. 
Dallas,  165  Ind.  710,  75  N.  E.  824; 
Low  V.  Dallas,  165  Ind.  392,  75  N.  B. 
822;  Deane  v.  Indiana  Macadam  &c. 
Co.,  161  Ind.  371,  68  N.  E.  686;  City 
of  Parkersburg  v.  Zavenner,  42  W. 
Va.  486,  26  S.  E.  179. 

"•Ede  V.  Cuneo,  126  Cal.  167,  58 
Pac.  538;  Philadelphia  &c.  R.  Co.  v. 
Shipley,  72  Md.  88,  19  Atl.  1.   This 


is  the  general  rule  upon  demurrer 
or  similar  attack  before  verdict  or 
finding. 

"  Duger  V.  Hicks,  11  Ind.  App.  374, 
36  N.  E.  1085  (held  sufficiently 
shown);  Zable  v.  Louisville  Baptist 
Orphans'  Home,  92  Ky.  89,  13  Ky.  L. 
385,  17  S.  W.  212,  13  L.  R.  A.  668; 
Bitzer  v.  O'Bryan,  107  Ky.  590,  21 
Ky.  L.  1307,  54  S.  W.  951  (fixing 
of  grade).  But  see  Deane  v.  Indiana 
Macadam  &c.  Co.,  161  Ind.  371,  68  N. 
E.  686. 

^  Himmelmann  v.  Townsend,  49 
Cal.  150;  California  Imp.  Co.  v.  Rey- 
nolds, 123  Cal.  88,  55  Pac.  802;  Jack- 
son V.  State,  103  Ind.  250,  2  N.  B. 
742.  See  also  Deane  v.  Indiana 
Macadam  &c.  Co.,  161  Ind.  371,  68  N. 
E.  686  (holding  averment  as  to  no- 
tice sufficient) ;  Town  of  Tumwater 
V.  Pix,  15  Wash.  324,  46  Pac.  388 
(held  sufficient).  And  advertise- 
ment for  bids.  Breath  v.  Galveston, 
92  Tex.  454,  49  S.  W.  575. 

"Miller  v.  Mayo,  88  Cal.  568,  26 
Pac.  364;  Irvin  v.  Devors,  65  Mo. 
625;  Heman  v.  Allen,  156  Mo.  534, 
57  S.  W.  559.  See  also,  Mendenhall 
V.  Cluggish,  84  Ind.  94;  Neiman  v. 
State,  98  Ind.  58. 

'"Stephens  v.  Guthrie,  4  Bush 
(Ky.)  462;  Irvin  v.  Devors,  65  Mo. 
625.  But  compare  City  of  St.  Louis 
V.  Lang,  131  Mo.  412,  33  S.  W.  54; 
also  Lewis  v.  Albertson,  23  Ind. 
App.  147,  53  N.  B.  1071,  as  to  gen- 
eral averments  being  sufficient,  see, 
however,  Burris  v.  Baxter,  25  Ind. 
App.  536,  58  N.  E.  733. 
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vide,  either  expressly  or  in  effect,  that  if  certain  facts  exist  the  assess- 
ment is  prima  facie  valid,  and  it  is  held  sufficient  to  aver  such  facts  ;^ 
and  some  statutes  provide  that  it  shall  be  sufficient  to  state  in  the 
complaint  the  day  on  which  the  contract  was  let,  the  name  of  the 
street  improved,  the  amount  and  date  of  the  assessment  and  that  it 
is  unpaid,  and  a  description  of  the  property  assessed.''  An  averment 
of  completion  of  the  work  in  compliance  with  the  contract  is  necessary 
under  some  statutes,^  but  in  other  jurisdictions  acceptance  is  usually 
conclusive,  and  failure  to  perform,  if  open  to  question,  is  regarded 
as  a  matter  of  defense.*  It  must  generally  be  shown  that  the  assess- 
ment is  due  and  unpaid,^  and,  under  some  statutes  a  demand  must 
be  alleged.*  It  has  also  been  held  that  while,  ordinarily,  the  defend- 
ant must  answer  as  to  his  defenses  and  the  plaintiff  may  then  reply 
an  estoppel,  yet  if  the  proceedings  are  bad  on  their  face,  or  the  like, 
and  the  plaintiff  relies  on  a  waiver  or  estoppel  he  must  in  his  com- 
plaint plead  the  facts  constituting  the  alleged  estoppel.'' 


^Clty  of  Mexico  v.  Lakenan,  129 
Mo.  App.  180,  108  S.  W.  141;  City 
of  Joplin  V.  Hollingshead,  123  Mo. 
App.  602,  100  S.  W.  506;  Town  of 
Elma  V.  Carney,  4  Wash.  418,  30  Pac. 
732.  See,  however,  Himmelmann  v. 
Danos,  35  Cal.  441;  Welch  v.  Town 
of  Roanoke,  157  Ind.  398,  61  N.  B. 
791. 

^  Under  such  a  statute  the  contract 
and  other  instruments  prior  to  the 
assessment  need  not  be  set  out.  Van 
Sickle  V.  Belknap,  129  Ind.  558,  28 
N.  B.  305;  Lewis  v.  Alhertson,  23 
Ind.  App.  147,  53  N.  E.  1071.  See 
also,  City  of  St.  Louis  v.  Hardy,  35 
Mo.  261  (but  compare  McAboy  v. 
Gosnell  (Ky.),  23  Ky.  L.  1187,  63 
S.  W.  961);  Leeds  v.  Defrees,  157 
Ind.  392,  61  N.  E.  930;  Baltimore 
&c.  R.  Co.  V.  Daegling,  30  Ind.  App. 
180,  65  N.  E.  761.  But  the  assess- 
ment, or  so  much  as  relates  to  the 
,  defendant's  property,  should  be  set 
forth  or  made  an  exhibit  with  the 
complaint.  Sloan  v.  Paurot,  11  Ind. 
App.  689,  39  N.  B.  539;  Ross  v.  State, 
119  Ind.  90,  21  N.  B.  345.  See  also, 
Cleveland  &c.  R.  Co.  v.  Porter,  38 
Ind.  App.  226,  74  N.  B.  260;  Helm  v. 
Witz,  35  Ind.  App.  131,  73  N.  E.  846. 
^California  Imp.  Co.  v.  Reynolds, 
123  Cal.  88,  55  Pac.  802;  Sheehan  v. 


Owen,  82  Mo.  458;  Meyer  v.  Wright, 
18  Mo.  App.  283;  City  of  Philadel- 
phia V.  Reilly,  6  Phlla.  (Pa.)  592. 
For  averment  held  sufficient,  see 
Darnell  v.  Keller,  18  Ind.  App.  103, 

45  N.  B.  676. 

*  Hoefgen  v.  State,  17  Ind.  App. 
537,  47  N.  E.  28;  Guinotte  v.  Ridge, 

46  Mo.  App.  254.  See  also,  Bozarth 
V.  McGillicuddy,  19  Ind.  App.  26,  47 
N.  E.  397,  48  N.  E.  1042. 

"For  averments  held  sufficient  in 
this  regard,  see  Lewis  v.  Albertson, 
23  Ind.  App.  147,  53  N.  B.  1071; 
Jaicks  V.  Merrill,  201  Mo.  91,  98  S. 
W.  753.  If  there  is  a  right  to  elect 
to  pay  in  instalments,  it  is  held  that 
this  election,  if  claimed  as  showing 
that  the  assessment  is  not  due,  must 
be  set  up  by  defendant.  IjOW  v. 
Dallas,  165  Ind.  392,  75  N.  E.  822. 

"Englebret  v.  McBlwee,  122  Cal. 
284,  54  Pac.  900;  Williams  v.  Bergin, 
127  Cal.  578,  60  Pac.  164. 

'Taylor  v.  Patton,  160  Ind.  4,  66 
N.  B.  91;  Town  of  Greendale  v.  Suit, 
163  Ind.  282,  71  N.  B.  658;  Scudder 
V.  Jones,  134  Ind.  547,  32  N.  E.  221. 
In  the  second  case  cited  It  is  said: 
"Where  it  is  impossible  to  state  a 
cause  of  action  under  the  statute 
and  yet  keep  within  the  facts,  the 
plaintiff  (relying  on  acquiescence  or 
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§  761.  Suit  to  foreclose — ^Answer. — ^Unless  formal  pleadings  are 
dispensed  with  a  demurrer  will  usually  lie,  as  in  other  cases,  where 
the  complaint  is  insufiBcient  on  its  face.*  Averments  not  denied  by 
answer  are  usually  taken  as  true.®  Facts  and  not  mere  conclusions, 
must  be  stated.^"  In  some  jurisdictions  a  general  denial  may  be 
filed,^^  but  in  others,  the  defense  or  defects  relied  on  must  be  specially 
pleaded.^^  It  is  sometimes  provided  that  the  answer  must  be  veri- 
fied.^^  A  demurrer  to  an  answer  may  usually  be  filed  if  it  is  insuf- 
ficient, but  if  the  answer  is  good* and  contains  new  matter  a  reply 
must  usually  be  filed.^*  The  defenses  available  will  be  considered  in 
subsequent  sections.  It  may  be  well  to  add,  in  this  connection,  how- 
ever, that  it  has  been  held  in  Indiana  that  a  cross-complaint  may  be 
filed  attacking  the  acceptance  of  the  work  on  the  groimd  of  fraud.^** 

§  762.  Suits  to  foreclose — ^Evidence. — The  burden  of  proof  is 
sometimes  determined  by  the  issues,  but  is  usually  upon  the  plaiatifi 
to  ultimately  establish  his  case.'^"    Under  some  statutes,  however,  the 


estoppel)  should  tender  an  issue  in 
his  complaint  upon  the  matter  of  the 
acquiescence  relied  on." 

'N.  P.  Ferine  &c.  Co.  v.  Quacken- 
bush,  104  Cal.  684,  38  Pac.  533;  Buck- 
man  V.  Hatch,  139  Cal.  53,  72  Pac. 
445;  Clements  v.  Lee,  114  Ind.  397, 
16  N.  E.  799. 

» Oakland  Sav.  Bank.  v.  Sullivan, 
107  Cal.  428,  40  Pac.  546;  Santa 
Cruz  Rock  Pavement  Co.  v.  Bowie, 
104  Cal.  286,  37  Pac.  934;  Jenkins  v. 
Stetter,  118  Ind.  275,  20  N.  E.  788. 

"Willard  v.  Albertson,  23  Ind. 
App.  164,  53  N.  E.  1077,  54  N.  E.  403; 
City  of  Erie  v.  Brady,  127  Pa.  St. 
169,  17  Atl.  885. 

"City  of  St.  Louis  v.  Brinck- 
wirth,  204  Mo.  280,  102  S.  W.  1091; 
Gushing  v.  Powell,  130  Mo.  App.  576, 
109  S.  W.  1054.  But  see  Menefee  v. 
Bell,  62  Mo.  App.  659.  Even  where, 
as  in  many  jurisdictions,  a  general 
denial  may  be  filed,  some  defenses 
must  generally  be  affirmatively 
pleaded. 

"People  V.  Hagar,  52  Cal.  171; 
Preston  v.  Roberts,  12  Bush  (Ky.) 
570.  See  Brown  v.  Pomona  Board 
of  Education,  103  Cal.  531,  37  Pac. 
503;  Lux  &c.  Stone  Co.  v.  Donaldson, 


162  Ind.  481,  68  N.  E.  1014;  Shrum 
V.  Salem,  13  Ind.  App.  115,  39  N.  E. 
1050;  Menefee  v.  Bell,  62  Mo.  App. 
659.  See  also  as  to  pleading  special 
defense  in  suit  on  tax  bill.  City  o£ 
Salem  v.  Young,  —  Mo.  App.  — ,  125 
S.  W.  857. 

"  City  of  Stockton  v.  Dahl,  66  Cal. 
377,  5  Pac.  682. 

"City  of  St.  Louis  v.  Clemens,  36 
Mo.  467.  See  for  reply  of  estoppel, 
Willard  v.  Albertson,  23  Ind.  App. 
162,  54  N.  B.  446. 

^%  Gorman  v.  Johnson,  —  Ind. 
App.  — ,  91  N.  B.  971.  In  this  case 
the  court  held  that  the  property 
owner  might  by  cross-complaint  di- 
rectly attack  the  assessment  for 
fraud  of  the  plaintiff  in  bribing  the 
inspector  to  make  false  returns  and 
procure  the  acceptance  of  the  work 
when  the  proper  contract  amount  of 
material  was  not  used. 

1=  Pittsburgh  &c.  R.  Co.  v.  Fish, 
158  Ind.  525,  63  N.  B.  454;  McComb 
V.  Bell,  2  Minn.  295;  Grant  v.  Bar- 
tholomew, 58  Neb.  839,  80  N.  W. 
45;  Merrill  v.  Shields,  57  Neb.  78, 
77  N.  W.  368;  Dederer  v.  Voorhis, 
81  N.  Y.  154.  See  also,  Robinson  V. 
Merrill,  87  Cal.  11,  25  Pac.  162. 
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assessment  is  prima  facie  evidence  of  its  validity,  and  when  the  assess- 
ment is  shown  or  conceded  it  is  then  incumbent  upon  the  defendant 
to  introduce  some  evidence  at  least  to  show  that  it  is  invalid  or  in- 
correct, and  it  has  been  held  that  he  must  do  so  by  a  preponderance 
of  the  evidence.^®  Ordinary  presumptions  usually  apply,^'  and,  by 
statute,  the  assessment,  certificates,  tax  bills,  or  other  documents,  in- 
struments or  records  of  proceedings  often  make  a  prima  facie  case.'* 
The  rules  as  to  the  admissibility  of  evidence  are  generally  the  same 
as  in  other  similar  cases.  Thus,  evidence  must  be  confined  or  cor- 
respond to  the  issues ;'°  the  best  evidence  is  usually  required,^"  and 


"City  St.  Imp.  Co.  v.  Laird,  138 
Cal.  27,  70  Pac.  916;  San  Francisco 
Pav.  Co.  V.  Bates,  134  Cal.  39,  66 
Pac.  2;  Porter  v.  Chicago,  176  111. 
605,  52  N.  B.  318;  People  v.  Keener, 
194  111.  16,  61  N.  B.  1069;  Rogers  v. 
Venis,  137  Ind.  221,  36  N.  B.  841; 
Barrett  v.  Falls  City  &c.  Stone  Co. 
(Ky.),  21  Ky.  L.  669,  52  S.  W.  947; 
Bruning  v.  Chadwick,  109  La.  Ann. 
1067,  34  So.  90;  Haag  v.  Ward,  186 
Mo.  S25,  85  S.  W.  391;  Jelllff  v.  New- 
ark, 48  N.  J.  L.  101,  2  Atl.  627;  State 
v.  Passaic,  37  N.  J.  L.  137;  Dickson 
V.  Racine,  65  Wis.  306,  27  N.  W.  58. 
See  also,  Osborne  v.  Board  of  Im- 
provement of  Pav.  Dist.  of  Ft.  Smith, 
—  Ark.  — ,  128  S.  W.  357. 

"Fanning  v.  Bohme,  76  Cal.  149, 
18  Pac.  158;  Gray  v.  People,  194  111. 
486,  62  N.  B.  894;  Gage  v.  People, 
213  111.  468,  72  N.  E.  1108;  Gage 
V.  Chicago,  225  111.  218,  80  N.  B.  127; 
Henning  v.  Stengel,  112  Ky.  906,  23 
Ky.  L.  1793,  66  S.  W.  41,  67  S.  W. 
64;  City  of  New  Orleans  v.  Halpin, 
17  La.  Ann.  185,  87  Am.  Dec.  523; 
Keith  V.  Bingham,  100  Mo.  300,  13 
S.  W.  683.  See  also,  Sargent  v. 
Evanston,  154  111.  268,  40  N.  E.  440; 
Prescott  V.  Chicago,  60  111.  121;  Low 
V.  Dallas,  165  Ind.  392,  75  N.  B.  822; 
Arnold  v.  Fort  Dodge,  111  Iowa,  152, 
82  N.  W.  495;  Beale  v.  James,  173 
Mass.  591,  54  N.  E.  245,  and  com- 
pare California  Imp.  Co.  v.  Moran, 
128  Cal.  373,  60  Pac.  969. 

"See  Reld  v.  Clay,  134  Cal.  207, 

66  Pac.  262;   Reisch  v.  Hildebrand, 

146  Cal.  721,  81  Pac.  21;    Belser  v. 

AUman,  134  Cal.   399,  66  Pac.  492; 

10—11  Elliott  R.  ahd  S. 


Chicago  Union  Trac.  Co.  v.  Chicago, 
207  111.  544,  69  N.  B.  849;  Tuttle  v. 
Polk,  92  Iowa  438,  60  N.  W.  733; 
Barfleld  v.  Gleason,  111  Ky.  491,  23 
Ky.  L.  1102,  63  S.  W.  964,  64  S.  W. 
959;  Richardson  v.  Mehler,  111  Ky. 
408,  23  Ky.  L.  917,  63  S.  W.  957; 
Elder  v.  Calsilly  (Ky.),  21  Ky.  L. 
1274,  54  S.  W.  836;  Jaicks  v.  Merrill, 
201  Mo.  91,  98  S.  W.  753;  Dollar 
Sav.  Bank  v.  Ridge,  183  Mo.  506,  82 
S.  W.  56;  Heman  v.  Ring,  85  Mo. 
App.  231;  Taylor  v.  Boyd,  63  Tex. 
533. 

"Jerome  v.  Chicago,  62  111.  285; 
Wells  V.  Chicago,  202  111.  448,  66  N. 
B.  1056.  Farrell  v.  West  Chicago 
Park  Com'rs,  182  111.  250,  55  N.  B. 
355;  Watson  v.  Chicago,  115  111.  78,  3 
N.  B.  430;  Fralich  v.  Barlow,  25  Ind. 
App.  383,  58  N.  E.  271;  In  re  Amber- 
son  Ave.  (Appeal  of  Childs),  179  Pa. 
St.  634,  36  Atl.  354;  Boyd  v.  Borough 
of  Wilkinsburg,  183  Pa.  St.  198,  38 
Atl.  592. 

=°See  People  v.  State,  34  Cal.  571; 
Speer  v.  Mayor  &c.  of  Athens,  85  Ga. 
49,  11  S.  B.  802,  9  L.  R.  A.  402;  Peo- 
ple V.  Glenn,  207  III.  50,  69  N.  E. 
568;  Farrell  v.  West  Chicago  Park 
Com'rs,  182  111.  250,  55  N.  E.  325; 
Higman  v.  Sioux  City,  129  Iowa  291, 
105  N.  W.  524;  Copcutt  v.  Yonkers, 
83  Hun  (N.  Y.)  178,  31  N.  Y.  S. 
659;  People  v.  McDonald,  69  N.  Y. 
362.  But  if  a  record  of  the  matter 
is  not  required,  parol  evidence  may 
be  admissible  to  show  it.  Edwards  v. 
Berlin,  123  Cal.  544,  56  Pac.  432; 
Hellman  v.  Shoulters,  114  Cal.  136, 
44  Pac.  915,  45  Pac.  1054;   Darling- 
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hearsay  evidence  is  inadmissible."^  Where  the  local  authorities  may 
finally  determine  the  necessity  for  the  improvement,  the  question  of 
performance  of  the  work,  or  the  like,  evidence  to  the  contrary  is  not 
ordinarily  admissible,""  but  if  they  have  no  such  authority,  it  may  be 
admissible."*  So,  evidence  as  to  benefits  or  apportionment  is  usually 
inadmissible  if  they  are  lawfully  authorized  to  conclusively  determine 
such  matters;"*  but  otherwise  it  may  be  admissible  if  such  questions 
are  in  issue."°  In  the  latter  case  opinion  evidence  is  often  admis- 
sible."^ Ordinances,  and  the  like,'  have  frequently  been  held  prima 
facie  evidence  of  the  facts  therein  recited ;"'  and  acts  of  the  council  or 
other  municipal  body,  as  well  as  of  the  courts,  may  usually  be  shown 
by  the  records  of  such  proceedings  made  and  kept  by  competent 
authority."*    But  recitals  therein  are  not,  ordinarily,  competent  evi- 


ton  v.  Commonwealth,  41  Pa.  St.  68; 
Richardson  v.  Mehler,  111  Ky.  408, 
23  Ky.  L.  917,  63  S.  W.  957;  New 
Whatcom  v.  Belllngham  Bay  Imp. 
Co.,  9  Wash.  639,  38  Pac.  163,  and 
extrinsic  evidence  is  sometimes  ad- 
missible to  explain  a  record,  or  the 
like.  Sargent  v.  Evanston,  154  111. 
268,  40  N.  E.  440;  Holden  v.  City  of 
Chicago,  212  111.  289,  72  N.  E.  435; 
Lake  Erie  &c.  R.  Co.  v.  Bowker,  9 
Ind.  App.  428,  36  N.  E.  864.  See  also. 
Downing  v.  Hibernia  Sav.  &c.  So- 
ciety, 143  Cal.  425,  77  Pac.  141.  So, 
as  to  lost  or  destroyed  records,  Ed- 
wards &c.  Constr.  Co.  v.  Jasper 
County,  117  Iowa,  365,  90  N.  W. 
1006,  94  Am.  St.  301;  Bate  v.  Sheets, 
50  Ind.  329;  City  of  Seattle  v.  Doran, 
5  Wash.  483,  32  Pac.  105,  1002. 

^Rue  V.  Chicago,  66  111.  256.  So, 
declarations  in  favor  of  the  party 
making  them  are  inadmissible. 
Philadelphia  v.  Gowen,  202  Pa.  453, 
52  Atl.  3.  See  also.  Cook  v.  Sudden, 
94  Cal.  443,  29  Pac.  949.  But  admis- 
sions against  interest  are  admissible 
in  a  proper  case.  Elgin  v.  Hohen- 
shell,  193  111.  159,  61  N.  E.  1102; 
Ager  V.  State,  162  Ind.  538,  70  N.  E. 
808;  Clemens  v.  Mayor  &c.  of  Balti- 
more, 16  Md.  208;  State  v.  Elizabeth, 
31  N.  J.  L.  547. 

==  Gordon  v.  Chicago,  201  111.  623, 
66  N.  E.  823;  Haley  v.  Alton,  152  111. 
113,  88  N.  E.  750. 

"Taylor  v.  Brown,  127  Ind.  293, 


26  N.  E.  822;  Corry  v.  Campbell,  25 
Ohio  St.  134;  Craig  v.  Philadelphia, 
89  Pa.  St.  265. 

='City  of  St.  Louis  v.  Excelsior 
Brewing  Co.,  96  Mo.  677,  10  S.  W. 
477. 

^  Lower  Kings  River  Reclamation 
Dist.'  V.  Phillips,  108  Cal.  306,  39 
Pac.  630,  41  Pac.  335;  Creote  v.  Chi- 
cago, 56  111.  422;  Pittsburgh  &c.  R. 
Co.  V.  Machler,  158  Ind.  159,  63  N. 
E.  210. 

'^  See  Spear  v.  Drainage  Com'rs, 
113  111.  632;  Jones  v.  Chicago,  206 
111.  374,  69  N.  B.  64;  Pike  v.  Chicago, 
155  111.  656,  40  N.  E.  567;  Village  of 
River  Forest  v.  Chicago  &c.  R.  Co., 
197  111.  344,  64  N.  E.  364;  City  of 
St.  Louis  V.  Ranken,  95  Mo.  189,  8 
S.  W.  249;  Hook  v.  Chicago  &c.  R. 
Co.,  133  Mo.  313,  34  S.  W.  549.  See 
also,  where  the  particular  questions 
were  held  improper.  Reclamation 
Dist.  V.  Binger,  122  Cal.  442,  55  Pac. 
156;    Anderson  v.  Wharton  County, 

27  Tex.  Civ.  App.  115,  65  S.  W.  643. 
''  Cummings  v.  West  Chicago  Park 

Com'rs,  181  111.  136,  54  N.  E.  941; 
Village  of  St.  Marys  v.  Lake  Erie  &c. 
R.  Co.,  60  Ohio  St.  136,  53  N.  B.  795. 
^Alameda  Macadamizing  Co.  v. 
Williams,  70  Cal.  534,  12  Pac.  530; 
Fralich  v.  Barlow,  25  Ind.  App.  383, 
58  N.  E.  271;  Fruin-Bambrick 
Constr.  Co.  v.  Geist,  37  Mo.  App. 
509;  Merrill  v.  Shields,  57  Neb.  78, 
77  N.  W.  368;  City  of  New  Whatcom 
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dence  of  the  acts  of  other  bodies,^'  or  even  of  the  same  body  when  not 
authorized  or  kept  by  competent  authority.^" 

§763.   Judgment  and  its  enforcement— Railroad  property. — The 

rules  applicable  to  judgments  generally  are  in  the  main  applicable  to 
judgments  in  suits  to  foreclose  and  enforce  assessments,  except  that, 
in  many  jurisdictions  at  least,  no  personal  judgment  can  be  rendered. 
The  judgment  must  generally  conform  to  the  pleadings,  proof  and 
verdict  or  finding,^  ^  and  must  sufBciently  describe  the  property  to  be 
Bold.^^  Its  conclusive  effect  as  against  collateral  attack  is  the  same 
in  general  as  in  other  cases  of  judgments  by  courts  of  superior  or 


V.  Bellingham  Bay  Imp.  Co.,  16 
Wash.  131,  47  Pac.  236.  But  record 
of  a  judgment  between  different  par- 
ties is  held  inadmissible.  Keith  v. 
Philadelphia,  126  Pa.  St.  575,  17  Atl. 
883. 

"  Merrill  v.  Shields,  57  Neb.  78,  77 
N.  W.  368. 

^  City  of  Muscatine  v.  Chicago  &c. 
R.  Co.,  88  Iowa  291,  55  N.  W.  100. 

"  See  Derland  v.  Bergson,  78  Cal. 
637,  21  Pac.  537;  Bitzer  v.  O'Bryan, 
107  Ky.  590,  54  S.  W.  951,  21  Ky. 
L.  1307;  Heman  Constr.  Co.  v. 
Loevy,  179  Mo.  455,  78  S.  W.  ffl3; 
Barber  &c.  Co.  v.  Peck,  186  Mo.  506, 
85  S.  W.  387;  Seattle  v.  Whitworth, 
18  Wash.  126,  51  Pac.  345.  See  as  to 
power  of  court  to  make  corrections 
and  do  complete  justice  under  Ken- 
tucky statute,  Terrell  v.  Paducah, 
122  Ky.  331,  28  Ky.  L.  1237,  92  S.  W. 
310,  5  L.  R.  A.  (N.  S.)  289;  Orth  v. 
Park,  117  Ky.  779,  25  Ky.  L.  1910,  79 
S.  W.  206,  80  S.  W.  1108,  81  S.  W. 
251;  Speht  v.  Barber  Asphalt  Pa  v. 
Co.  (Ky.),  26  Ky.  L.  193,  80  S.  W. 
1106. 

'^Digging  V.  Hartshorne,  108  Cal. 
154,  41  Pac.  283;  Meyer  v.  Coving- 
ton, 103  Ky.  546,  20  Ky.  L.  239,  45 
S.  W.  769.  See  also  Neff  v.  Coving- 
ton Stone  &c.  Co.,  108  Ky.  457,  21 
Ky.  L.  1454,  55  S.  W.  697,  56  S.  W. 
723.  In  Maypother  v.  Cast  (Ky.),  33 
Ky.  L.  395,  110  S.  W.  308,  under 
the  Kentucky  statute,  providing  for 
apportionment  warrants  given  to 
contractors  making  public  improve- 


ments, and  providing  that  the  de- 
fendant in  the  warrant  may  redeem 
the  land  within  two  years  from  the 
date  of  the  order  confirming  the  re- 
port of  the  sale  under  the  warrant, 
and  that  this  shall  be  expressed  in 
the  order  confirming  the  report  of 
sale,  it  is  held  that  a  judgment  au- 
thorizing a  sale  of  land  under  such 
a  warrant  is  not  affected  by  the  fail- 
ure of  the  order  confirming  the  sale 
to  provide  for  redemption,  espe- 
cially where  defendants  made  no  of- 
fer to  redeem  within  the  two  years 
allowed  therefor,  and  that  under  a 
statute  providing  that  in  an  action 
for  the  sale  of  land  the  court  may 
summarily  determine  the  amount  of 
any  taxes  or  assessment  on  the  prop- 
erty and  provide  in  the  judgment 
for  their  payment  out  of  the  pro- 
ceeds, so  that  in  an  action  to  en- 
force a  street  improvement  assess- 
ment, mortgagees  of  the  property 
having  filed  cross-petitions,  where 
the  assessment  was  declared  the 
prior  lien,  and  the  property  was  or- 
dered sold  on  the  judgment  in  favor 
of  the  mortgagees,  the  assessment 
being  ordered  first  paid  out  of  the 
proceeds,  the  property  was  properly 
sold  on  the  cross-petition  of  the  mort- 
gagees, and  that  the  owner  was  not 
prejudiced  by  the  form  of  the  judg- 
ment, as  the  amount  of  the  street  as- 
sessment lien  could  be  summarily  de- 
termined and  ordered  paid  out  of  the 
proceeds. 
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general  jurisdiction.''  It  is  generally  enforced  by  sale  of  the  property 
on  which  the  Hen  is  foreclosed,  for,  as  we  have  shown  in  other  sec- 
tions, there  is  no  power  to  render  a  personal  judgment  in  ordinary 
cases  unless  given  by  statute,'*  and  it  is  somewhat  questionable 
whether  such  statutes  are  valid;  but  in  case  of  railroad  property  of  a 
certain  character  or  use,  or  the  like,  other  considerations  come  iato 
play.  To  subject  a  portion  of  the  right  of  way  of  a  railroad  company 
to  sale  would  greatly  interfere  with,  if  not  entirely  destroy,  the  ability 
of  the  company  to  perform  its  duties  to  the  public."  If  sold  at  all, 
it  must,  according  to  the  weight  of  authority,  be  sold  as  an  entirety 
and  not  in  broken  fragments.'"  There  seems,  therefore,  to  be  more  rea- 
son for  a  personal  judgment  in  such  cases,' ^  and  equity  can  see  that 
it  is  properly  enforced  without  having  to  decree  the  sale  of  the  specific 
property  to  the  detriment  of  the  public  interest. 


^  See  Crane  v.  Cummings,  137  Cal. 
201,  69  Pac.  984;  Mayo  v.  Ah  Ley, 
32  Cal.  477,  91  Am.  Dec.  595;  Morey 
V.  Duluth,  75  Minn.  221,  77  N.  W. 
829;  Charley  v.  Kelley,  120  Mo.  134, 
25  S.  W.  571;  Gray  v.  Bowles,  74  Mo. 
419;  Moore  v.  Perry,  13  Tex.  Civ. 
App.  204,  35  S.  W.  838. 

^  See,  among  the  more  recent  de- 
cisions, that  personal  judgment  can- 
not be  rendered.  Hoover  v.  People, 
171  111.  182,  49  N.  E.  367;  Leeds  v. 
Defrees,  157  Ind.  392,  61  N.  E.  930; 
Barker  v.  Southern  Constr.  Co. 
(Ky.),  20  Ky.  L.  796,  47  S.  W.  608; 
Heman  Constr.  Co.  v.  Loevy,  179  Mo. 
455,  78  S.  W.  613;  Ivanhoe  v.  Enter- 
prise, 29  Ore.  245,  45  Pac.  771,  35 
L.  R.  A.  58;  McCrowell  v.  Bristol, 
89  Va.  652,  16  S.  E.  867,  20 
L.  R.  A.  653.  Compare  also.  City  of 
Huntsville  v.  County  of  Madison,  — 
Ala.  — ,  52  So.  326.  Where  the  right 
is  given  by  statute  and  manner  of 
enforcement  against  personal  prop- 
erty, see  Dewey  v.  Des  Moines,  101 
Iowa  416,  70  N.  W.  605;  Farwell  v. 
Des  Moines  Brick  &c.  Co.,  97  Iowa 
286,  66  N.  W.  176,  35  L.  R.  A.  63; 
City  of  Muscatine  v.  Chicago  &c.  R. 
Co.,  79  Iowa  645,  44  N.  W.  909;  Mat- 
ter of  Eisner,  86  App.  Div.  (N.  Y.) 
207,  83  N.  T.  S.  670;  De  Peyster  v. 
Murphy,  39  N.  Y.  Super.  Ct.  255; 
City  of  Rochester  v.  Rochester  &c. 
R.  Co..  109  App.  Div.   (N.  Y.)    638, 


96  N.  Y.  S.  152;  Franklin  v.  Han- 
cock, 204  Pa.  110,  53  Atl.  644;  Mc- 
Dowell V.  Johnson,  48  Pa.  St.  483. 

^  Farmers'  &c.  Co.  v.  Canada  &c. 
Co.,  127  Ind.  250,  26  N.  E.  784,  11 
Li.  R.  A.  740,  and  note;  Detroit  &c. 
R.  Co.  V.  Grand  Rapids,  106  Mich. 
13,  63  N.  W.  1007,  28  L,.  R.  A.  793, 
58  Am.  St.  466;  Chicago  &c.  R.  Co. 
V.  Milwaukee,  89  Wis.  506,  62  N.  W. 
417,  28  L.  R.  A.  249. 

*See  Lake  Shore  &c.  R.  Co.  v. 
Grand  Rapids,  102  Mich.  374,  60  N. 
W.  767,  29  L.  R.  A.  195;  Louisville 
&c.  Ry.  Co.  V.  State,  122  Ind.  443,  24 
N.  E.  350;  MuUer  v.  Dows,  94  U.  S. 
444,  24  L.  ed.  207;  Plymouth  R.  Co. 
V.  Colwell,  39  Pa.  St.  337,  80  Am. 
Dec.  526;  2  Elliott  on  Railroads  (2d 
ed.),  §  790  and  additional  authori- 
ties there  cited;  also  Dobbins  t. 
Colorado  &c.  R.  Co.,  19  Colo.  App. 
257,  75  Pac.  156.  But  see  Wabash 
&c.  Co.  V.  Bast  Lake  &c.  Dist.,  134 
111.  384,  25  N.  E.  781, 10  L.  R.  A.  285. 
Compare  also  Kansas  City  &c.  Co. 
V.  Waterworks  Imp.  Dist.,  68  Ark. 
376,  59  S.  W.  248,  with  Dano  v.  Mis- 
sissippi &c.  R.  Co.,  27  Ark.  564. 

"^  Thus,  in  Lake  Erie  &c.  R.  Co.  v. 
Walters,  9  Ind.  App.  684,  37  N.  E. 
295,  it  is  said:  "The  proceeding  to 
enforce  a  lien  for  an  assessment  on 
account  of  street  improvements  is 
in  rem,  and  ordinarily  no  personal 
judgment  may  be  rendered  aganst 
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§  763a.  Judgment  on  foreclosure  may  bind  all  interests  and  sub- 
ject entire  property  to  sale. — In  a  late  decision  in  California  the  prin- 
ciple of  virtual  representation  as  to  persons  not  in  existence  or  incapable 
of  being  made  parties  was  applied  in  a  suit  to  foreclose  an  assessment 
lien.  The  statute  made  executors,  administrators  or  guardians  of  the 
owner,  and  persons  in  possession  under  claim  or  exercising  acts  of 
ownership,  owners  for  the  purpose  of  the  suit  and  it  was  held  that  this 
recognized  constructive  or  virtual  representation  as  sufficient  to  give 
Jurisdiction,  that  the  entire  property  was  subject  to  the  lien,  and  that 
although  the  proceeding  was  not  strictly  in  rem,  the  fact  that  inter- 
ests in  remainder  of  grandchildren  of  a  life  tenant  in  a  deed  to  one 
for  life,  remainder  to  the  heirs  of  her  body,  were  and  are  contingent 
instead  of  vested,  would  not  preclude  the  application  to  them  of  the 
principle  of  virtual  representation  in  judicial  proceedings  affecting 
their  interests,  when  they  were  unborn  at  the  time  of  the  adjudication, 
if  the  proceedings  were  such  as  to  otherwise  justify  it.'*'^ 


the  owner  in  such  proceedings.  The 
only  reason  why  a  personal  judg- 
ment may  become  a  proper  and 
available  remedy  in  certain  cases  of 
this  character,  when  the  proceeding 
is  against  a  railroad  company  to  en- 
force a  lien  upon  its  railroad  prop- 
erty and  franchises,  is  that  it  would 
be  contrary  to  public  policy  to  de- 
cree the  sale  of  the  specific  prop- 
erty to  which  the  lien  has  attached, 
and  as  the  lienor  might  otherwise 
be  left  without  any  remedy  what- 
ever, equity  will,  in  a  proper  case, 
award  such  lienor  the  right  of  col- 
lecting the  amount  due  him  by  vir- 
tue of  the  lien,  in  the  way  of  such 
personal  judgment."  Other  decisions 
are  to  the  same  effect.  Louisville 
&c.  R.  Co.  V.  State,  8  Ind.  App.  377, 

35  N.  E.  916;  Lake  Erie  &c. 
R.  Co.  V.  Bowker,  9  Ind.  App.  428, 

36  N.  B.  864;  Pittsburgh  &c.  R.  Co. 
V.  Fish,  158  Ind.  525,  63  N.  E.  454; 
Pittsburgh  &c.  R.  Co.  v.  Taber,  168 
Ind.  419,  77  N.  E.  741;  Louisville 
&c.  R.  Co.  V.  Boney,  117  Ind.  501,  20 
N.  E.  432,  3  L.  R.  A.  435n;  Lake 
Shore  &c.  Co.  v.  Dunkirk,  65  Hun 
(N.  Y.)  494,  20  N.  Y.  S.  596.  Com- 
pare New  Haven  v.  Fair  Haven  &c. 


R.  Co.,  38  Conn.  422,  9  Am.  Rep.  399; 
Lincoln  v.  Lincoln  St.  R.  Co.,  67 
Neb.  469,  93  N.  W.  766. 

^aLos  Angeles  County  v.  Winans, 
—  Cal.  — ,  109  Pac.  640.  See  also, 
Los  Angeles  County  v.  Winans,  — 
Cal.  — ,  109  Pac.  651.  The  court  also 
held  that  "acquiring  in  foreclosure  of 
liens  for  street  improvements  juris- 
diction of  the  interests  of  unborn 
grandchildren  of  a  life  tenant,  after- 
wards entitled  as  remaindermen,  did 
not  effectually  vest  such  interests  in 
purchasers  at  the  sales  under  the 
foreclosure  decrees,  because  of  their 
agreements  with  the  life  tenant  and 
with  each  other  and  which  became 
merged  in  and  were  succeeded  by  a 
declaration  of  trust  by  their  suc- 
cessor in  title  for  the  benefit  of  the 
life  tenant  and  the  heirs  of  her 
body."  It  has  also  been  held  that 
the  lien  and  liability  for  assessment 
will  be  extinguished  by  payment  or 
by  purchase  by  the  city  for  non-pay- 
ment, and  that  the  purchase  by  the 
city  gives  it  a  title  in  which  the 
lien  merges,  even  though  no  deed 
and  possibly  no  certificate  of  sale  is 
issued.  Klatt  v.  City  of  Detroit 
(Mich.),  127  N.  W.  409. 
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§  764,  The  sale. — ^Proceedings  for  the  sale  of  the  property  must 
be  conducted  in  accordance  with  the  statute.^*  Under  many  of  the 
statutes  a  certificate  is  issued  to  the  purchaser  at  the  sale,^'  and  a 
certain  period  is  allowed  for  redemption.'*'*  At  the  close  of  the  period 
allowed  for  redemption,  if  the  property  has  not  been  redeemed,  the 
purchaser  is  usually  entitled  to  a  deed.*^    In  order  to  give  the  pur- 


"  Ellis  V.  Witmer,  134  Cal.  249,  66 
Pac.  301;  Brady  v.  Kelly,  52  Cal. 
371;  Lantz  v.  Fishbum  (Cal.  App.), 
91  Pac.  816;  Brumby  v.  Harris,  107 
Ga.  257,  33  S.  B.  49;  Bowman  v. 
People,  137  111.  436,  27  N.  E.  598; 
Naltner  v.  Blake,  56  Ind.  127;  Se- 
curity Trust  Co.  V.  Heyderstaedt,  64 
Minn.  409,  67  N.  W.  219;  State  v. 
Mayor  &c.  of  Jersey  City,  35  N.  J. 
L.  881;  Bays  v.  Trulson,  25  Ore.  109, 
35  Pac.  26.  Compare  Crane  v.  Cum- 
mings,  137  Cal.  201,  69  Pac.  984; 
Paine  v.  Spratley,  5  Kan.  525.  In 
Maypotber  v.  Cast  (Ky.),  33  Ky.  L. 
395,  110  S.  W.  308,  which  was  a  suit 
to  enforce  the  lien  of  a  contractor's 
warrant  for  a  public  improvement. 
In  which  cross-petitions  were  filed 
by  mortgagees  of  the  land,  judgment 
was  rendered  ordering  the  land  sold 
and  claims  of  the  mortgagees  paid 
out  of  the  proceeds,  but  the  order  of 
sale  did  not  provide  for  redemption, 
as  required  by  the  statute.  The  land 
was  sold  and  the  purchaser  obtained 
his  deed,  and  out  of  the  purchase 
money  the  claims  of  the  mortgagees 
were  paid  and  the  surplus  accepted 
by  defendant.  Subsequent  to  this, 
and  after  the  time  for  redemption 
had  expired,  the  defendant  appealed. 
The  court  held  that  it  was  too  late 
to  raise  the  objection  to  the  order 
of  sale,  and  that,  under  the  facts  of 
the  particular  case,  the  defendant 
could  not  complain  that  more  prop- 
erty had  been  sold  than  was  neces- 
sary to  pay  the  claims. 

™  As  to  requisites  and  effect  of  cer- 
tificate, see  generally  Naltner  v. 
Blake,  56  Ind.  127;  Wales  v.  War- 
ren, 66  Neb.  455,  92  N.  W.  590;  City 
of  Elizabeth  v.  Shirley,  35  N.  J.  L. 
515;  Lockwood  v.  Gehlert,  53  Hun 
(N.  Y.)  15,  6  N.  Y.  S.  20;  Alford  v. 
Syracuse,  163  N.  Y.  158,  57  N.  E.  310. 
See    also,    WiUard   v.    Hodapp,    98 


Minn.  269,  107  N.  W.  954.  Delay  in 
issuing  certificate  is  held  not  fatal 
in  Fisk  V.  Keokuk,  —  Iowa  — ,  122 
N.  W.  897. 

"Heard  v.  Walton,  39  Miss.  388; 
Bryant  v.  Russell,  127  Mo.  422,  30 
S.  W.  107;  Gault's  Appeal,  33  Pa.  St. 
94.  See  also,  Ellis  v.  Workman,  144 
Cal.  113,  77  Pac.  822.  Under  some 
statutes  notice  must  be  given  of  the 
time  at  which  the  right  to  redeem 
will  end.  Lantz  v.  Fishbum  (Cal. 
App.),  91  Pac.  816;  Brophy  v. 
Harding,  137  111.  621,  27  N.  E.  523, 
34  N.  E.  253;  Bergen  v.  Anderson, 
62  Minn.  232,  64  N.  W.  561.  Redemp- 
tion must  be  in  the  manner  pre- 
scribed by  statute,  and  usually  the 
amount  of  the  assessment  with  in- 
terest and  costs,  and  sometimes  a 
higher  rate  of  interest  or  penalty  is 
required  to  be  paid  under  the  par- 
ticular statute.  Gage  v.  Parker,  103 
111.  528;  Metz  v.  Dayton  (Ky.),  28 
Ky.  L.  1053,  91  S.  W.  745;  O'Brien 
V.  Bradley,  28  Ind.  App.  487,  61  N. 
E.  942.  Tender  to  purchaser  was 
held  sufficient  in  Hess  v.  Potts,  32 
Pa.  St.  407, 

"Where  sales  are  made  under 
some  statutes,  and  deeds  executed, 
the  question  sometimes  arises  as  to 
whether  the  deed  is  evidence  of  the 
validity  and  regularity  of  the  pro- 
ceedings, and  it  is  generally  held 
that,  in  the  absence  of  any  statu- 
tory provision  on  that  point  they 
are  not  even  prima  facie  evidence. 
Bucknall  v.  Story,  36  Cal.  67;  Pard- 
ridge  v.  Hyde  Park,  131  111.  537, 
23  N.  E.  345.  Under  many  statutes, 
however,  they  are  made  prima  facie 
evidence.  United  States  Security  &c. 
Co.  v.  Wolfe,  27  Colo.  218,  60  Pac. 
637;  Sanger  v.  Rice,  43  Kan.  580,  23 
Pac.  633;  Skelton  v.  Sharp,  161  Ind. 
383,  67  N.  E.  535.  And  compare 
Tonawanda  v.  Price,  171  N.  Y.  415, 
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chaser  a  good  title  the  deed  should  sufficiently  describe  the  property 
and  be  made  in  the  manner  and  form  prescribed  by  the  statute.*"  It 
is  generally  held  that  the  title  of  the  purchaser  at  the  foreclosure  sale, 
when  the  deed  is  executed,  relates  back  at  least  to  the  time  of  the  sale, 
and  purchase.*^  The  propositions  hereinbefore  stated  ref^r  or  apply 
in  the  main  to  sales  on  foreclosure,  or  judicial  sales,  and  there  is  more 
reason  for  requiring  compliance  with  the  statute  in  case  of  a  summary 
sale  and  not  limiting  the  inquiry  merely  to  matters  occurring  after,  or 
immediately  connected  with,  the  sale.  If  the  assessment  is  void  or 
there  are  substantial  defects  and  irregularities,  the  purchaser  will  not 
generally  get  any  title  as  against  the  owner,**  although  under  some 
statutes,  he  may  still  have  a  lien  upon  the  land,  if  the  assessment  itself 
is  not  void,*°  but  where  the  proceedings  are  merely  irregular  a  prop- 
erty owner  who  has  not  attacked  them  at  the  proper  time  may  not  be 
entitled  to  do  so  after  the  sale,  especially  by  a  collateral  attack.*® '  In 
the  absence  of  any  statute  giving  the  purchaser  at  an  invalid  sale  the 
right  to  recover  the  money  so  paid  by  him  it  has  been  held  that  the 
rule  of  caveat  emptor  applies  and  he  cannot  recover  it.*'    But  it  has 


64  N.  E.  191.  Notice  of  application 
for  a  deed  is  required  by  some  stat- 
utes. Clarke  v.  Mead,  102  Cal.  516, 
36  Pae.  862;  Towne  v.  Salentine,  92 
Wis.  404,  66  N.  W.  395.  But  this  Is 
not  so,  usually  at  least,  where  the 
sale  is  under  a  judgment  in  regular 
foreclosure  suit  in  court,  nor  do 
questions  as  to  whether  the  deed  has 
any  prima  facie  or  conclusive  effect 
as  to  validity  of  proceeding,  prior  to 
judgment  at  least,  usually  arise  in 
such  cases. 

"Hubbell  V.  Campbell,  56  Cal.  527; 
Flint  V.  Webb,  25  Minn.  93;  Felker 
V.  New  Whatcom,  16  Wash.  178,  45 
Pac.  505.  But  see  Klrby  v.  Water- 
man, 17  S.  Dak.  314,  96  N.  W.  129. 

"Howard  v.  Brown,  197  Mo.  36, 
95  S.  W.  191.  See  also  Brady  v. 
Burke,  90  Cal.  1,  27  Pac.  52.  And 
see  generally  as  to  title  of  pur- 
chaser: O'Brien  V.  Bradley,  28  Ind. 
App.  487,  61  N.  E.  942;  Cullen  v. 
Strang,  124  Ind.  340,  24  N.  E.  883; 
Barron  v.  Lexington  (Ky.),  32  Ky. 
L.  92,  105  S.  W.  395;  Soulller  v. 
Kern,  69  Pa.  St.  16;  City  of  St.  Jo- 
seph V.  Forsee,  110  Mo.  App.  127,  84 
S.  W.  98;  Wright  v.  Jessup,  44  Wash. 


618,  87  Pac.  930.  But  compare  as  to 
the  interests  of  persons  not  made 
parties:  Corrigan  v.  Bell,  73  Mo.  53; 
Meaner  v.  Goldsmith,  216  Pa.  489, 
65  At].  1084, 10  L.  R.  A.  (N.  S.)  342n. 

"Brady  v.  Burke,  90  Cal.  1,  27 
Pac.  52;  Mulligan  v.  Smith,  59  Cal. 
206;  Hawes  v.  Fliegler,  87  Minn. 
319,  92  N.  W.  223;  Carron  v.  Mar- 
tin, 26  N.  J.  L.  594,  69  Am.  Dec.  584; 
Doughty  V.  Hope,  1  N.  Y.  79;  Fer- 
guson V.  Quinn,  123  Pa.  St.  337,  16 
Atl.  844;  Zeigler  V.  Hopkins,  117  U. 
S.  683,  29  L.  ed.  1019,  6  Sup.  Ct. 
919. 

«  Skelton  v.  Sharp,  161  Ind.  383,  67 
N.  B.  585;  Mathews  v.  Wagner,  49 
Wash.  54,  94  Pac.  759. 

"  State  V.  Mayor  &c.  of  Jersey  City, 
35  N.  J.  L.  381.  See  also,  Dunn  v. 
German  Security  Bank  (Ky.),  8  Ky. 
L.  777,  3  S.  W.  425;  Moore  v.  Perry, 
13  Tex.  Civ.  App.  204,  35  S.  W.  838. 

"Elder  v.  Fox,  18  Colo.  App.  263, 
71  Pac.  398;  Richardson  v.  Denver, 
17  Colo.  398,  30  Pac.  333;  Church- 
man V.  Indianapolis,  110  Ind.  259,  11 
N.  E.  301;  Glos  v.  Collins,  110  111. 
App.  121;  Boals  v.  Bachmann,  201 
111.  340,  66  N.  B.  336;   McCague  v. 
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also  been  held  that  an  invalid  sale  is  not  a  bar  to  a  second  proceeding 
to  enforce  the  amount  of  the  assessment,  where  the  property  owner 
was  not  affected  by  the  sale  and  the  money  received  from  the  pur- 
chaser was  returned  to  him.*^ 

§  765.  (602)  Assessment  not  a  general  claim. — ^Liability  of  mu- 
nicipality.— ^TJpon  the  same  principle  which  requires  the  contractor  or 
corporation  seeking  to  enforce  an  assessment  to  pursue  the  mode  pre- 
scribed by  statute,  it  is  held  that  the  assessment  can  only  be  collected 
from  the  property  or  fund  which  the  law,  or  the  contract  made  under 
the  law,  renders  liable.  It  is  not  a  general  claim  against  either  the 
public  corporation  or  the  property  owner.*'  It  is  held  by  some  of  the 
courts  that  the  public  corporation  may  by  contract  render  itself 
liable,°"  and  by  others  that  it  may  do  so  by  a  breach  of  duty.°^    The 


Omaha,  58  Neb.  37,  78  N.  "W.  463; 
Budge  V.  Grand  Forks,  1  N.  Dak. 
309,  47  N.  W.  390,  10  L.  R.  A.  165; 
Heller  v.  Milwaukee,  96  Wis.  134, 
70  N.  W.  1111.  Contra,  Wells  v.  Chi- 
cago, 66  111.  280;  and  see  Phillips  v. 
Hudson,  31  N.  J.  L.  143. 

"Mayor  &c.  of  New  York  v.  Col- 
gate, 12  N.  Y.  140.  But  compare  Kir- 
win  V.  Nevin,  111  Ky.  682,  23  Ky.  L. 
947,  64  S.  W.  647;  and  see  Budge 
V.  Grand  Forks,  1  N.  Dak.  309,  47 
N.  W.  390,  10  L.  R.  A.  165;  Gaston  v. 
Portland,  48  Ore.  82,  84  Pac.  1040. 
In  Roger  v.  Whitham,  56  Wash.  190, 
105  Pac.  628,  a  sale  to  the  city  at- 
torney for  a  grossly  inadequate 
price,  where  he  was  directed  to  fore- 
close and  gave  notice  only  hy  pub- 
lication and  an  annotation  on  the 
tax  roll  showed  the  owner's  address, 
was  set  aside  at  the  suit  of  the 
owner. 

"Chicago  v.  People,  48  111.  416; 
Maher  v.  Chicago,  38  111.  266;  Whalen 
v.  La  Crosse,  16  Wis.  271;  Finney  v. 
Oshkosh,  18  Wis.  209;  Kearney  v. 
Covington,  1  Mete.  (Ky.)  339;  Cray- 
craft  V.  Selvage,  10  Bush  (Ky.)  696; 
Ruppert  V.  Baltimore,  23  Md.  184; 
Leavenworth  v.  Rankin,  2  Kan.  357; 
Casey  v.  Leavenworth,  17  Kan.  189; 
New  Albany  v.  Sweeney,  13  Ind.  245; 
Johnson  v.  Indianapolis,  16  Ind.  227; 
Lucas  V.  San  Francisco,  7  Cal.  463; 
Goodrich  v.  Detroit,  12  Mich.  279; 
Second  National  Bank  v.  Lansing,  25 


Mich.  207;  Hunt  v.  Utica,  18  N.  Y. 
442;  Lovell  v.  St.  Paul,  10  Minn.  290; 
Beard  v.  Brooklyn,  31  Barb.  (N.  Y.) 
142;  Swift  V.  Williamsburgh,  24 
Barb.  (N.  Y.)  427;  City  of  Pontiac 
V.  Talbot  Pav.  Co.,  94  Fed.  65,  69,  36 
C.  C.  A.  88  (citing  text).  See  also. 
People  V.  City  of  Syracuse,  144  N.  Y. 
63,  38  N.  B.  1006;  Town  of  Windfall 
City  V.  First  Nat.  Bank,  172  Ind.  679, 
89  N.  E.  941. 

=°  Morgan  v.  Dubuque,  28  Iowa 
575;  Cronan  v.  Municipality,  5  La. 
Ann.  537;  City  of  Chicago  v.  People, 
56  111.  327;  City  of  Louisville  v. 
Nevin,  10  Bush  (Ky.)  549.  see  also, 
ante,  §  657  (539);  and  compare  Wes- 
ton V.  City  of  Syracuse,  158  N.  Y. 
274,  53  N.  E.  12,  43  L.  R.  A.  678,  70 
Am.  St.  472. 

^  Leavenworth  v.  Mills,  6  Kan. 
288;  Chaffee  v.  Granger,  6  Mich.  51; 
Lansing  v.  Van  Gorder,  24  Mich. 
456;  Denny  v.  City  of  Spokane,  79 
Fed.  719,  25  C.  C.  A.  164,  and  author- 
ities cited;  City  of  Dunkirk  v.  Wal- 
lace, 19  Ind.  App.  298,  49  N.  E.  463; 
Oster  V.  City  of  Jefferson,  57  Mo. 
App.  485;  Little  v.  City  of  Portland, 
26  Ore.  235,  37  Pac.  911;  Barber  As- 
phalt Pav.  Co.  V.  Harrisburg,  64  Fed. 
283,  29  L.  R.  A.  401.  See  also,  Knapp 
V.  Mayor  &c.  of  Hoboken,  38  N.  J.  L. 
371;  G'Hara  v.  Scranton  City,  205 
Pa.  142,  54  Atl.  713;  New  Orle- 
ans V.  Warner,  180  U.  S.  199,  45 
L.  ed.  493,  21  Sup.  Ct.  353;  Kearney 
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doctrine  that  a  breach  of  duty  will  render  the  public  corporation  liable 
to  pay  for  an  improvement  which  has  conferred  a  special  benefit  upon 
a  property  owner,  while  supported,  perhaps,  by  the  weight  of  author- 
ity, has  a  very  slender  support  in  principle,  if,  indeed,  it  has  any  sup- 
port at  all,  unless  it  is  limited  to  cases  where  the  public  corporation 
secures  and  misappropriates  the  money  collected  on  the  assessment. 
It  is  not  just  to  compel  the  citizens  generally  to  pay  for  a  special  ben- 
efit, and  this  is  done  by  taking  money  out  of  the  corporate  treasury  to 
pay  a  local  assessment.  Public  corporations  are  instrumentalities  of 
government,  and  their  ofiBcers  are  public  officers  with  defined  and  lim- 
ited authority,  and  the  contractor  ought  to  satisfy  himself  that  the 
assessment  can  be  collected  from  those  who  are  benefited,  and  this  he 
can  do  by  looking  into  the  law  and  examining  public  records  which 
are  open  to  inspection.  The  officers  who  fail  in  their  duty  are  not  the 
corporation,  for  that  is  composed  of  the  citizens  of  the  locality,  and 
the  corporate  ofiBcers  are  as  much  the  representatives  of  the  citizens 
specially  benefited  as  of  any  of  the  others.  If  these  ofScers  fail  to  do 
their  duty  they  can  be  coerced  by  mandate,  and  to  this  remedy  the 
contractor  should  be  confined,^^  for  it  is  far  more  just  and  reasonable 
to  impose  upon  htm  the  duty  of  watching  the  proceedings  than  it  is 
to  impose  it  upon  the  citizens  generally,  who,  having  no  special  inter- 
est in  the  proceedings,  have  a  right  to  presume  that  the  ofiBcers  have 
done  their  duty.  Those  only  who  are  lacking  in  vigilance  and  dili- 
gence should  suffer,  and  not  those  resting  under  no  duty  demanding 
diligence  and  occupying  no  position  requiring  vigilance.  If  the  money 
taken  out  of  the  corporate  treasury  to  pay  for  the  improvement  came 
from  the  derelict  ofiBcers  alone,  there  would  be  much  justice  in  holding 
the  public  corporation  liable  for  their  default;  it  does  not,  however, 

V.  City  of  Covington,  1  Mete.   (Ky.)  Himmelmann  v.  Cofran,  36  Cal.  411; 

339;    Iowa   Pipe    &c.    Co.    v.    Calla-  State  v.  Keokuk,  9  Iowa  438;    City 

nan,  125  Iowa  358,  101  N.  W.  141,  of   Pontiac   v.    Talbot   Pav.    Co.,   94 

67  L.  R.  A.  408,   106  Am.   St.   311;  Fed.  65,  69,  48  L.  R.  A.  326   (citing 

Warner  v.  City  of  New  Orleans,  87  text);    People  v.  City  of   Syracuse, 

Fed.  829;   City  of  Chicago  v.  Sexton,  144  N.  Y.  63,  38  N.  E.  1006.   See  also, 

115   111.  230,  2  N.  E.  263;    Ward  v.  Crawford   v.   Mason,   123   Iowa   301, 

City  of  Lincoln,  —  Neb.  — ,  128  N.  W.  304,  98  N.  W.  795;  Second  Nat.  Bank 

24    (two   judges   dissenting);    ante,  of  Lansing  v.  Lansing,  25  Mich.  207; 

§  657  (539).  Heine  v.  Levee  Com'rs,  19  Wall.  (U. 

"^Wren  v.  City  of  Indianapolis,  96  S.)  655;  United  States  v.  Capdeville, 

Ind.  206;  City  of  Greenfield  v.  State,  118  Fed.  809,  55  C.  C.  A.  421.  But  see 

113  Ind.  597,  15  N.  E.  241;    People  Foster  v.  City  of  Alton,  173  111.  587, 

v.  Flagg,  46  N.  Y.  401;    Schoolbred  51   N.   E.   76;    Knapp  v.   Mayor  &c. 

V.   Charleston,    2   Bay    (S.   C.)    63;  of  Hoboken,  38  N.  J.  L.  371.  See  gen- 

Reock  v.  Newark,  33  N.  J.  L.  129;  erally,  ante,  §  657  (539). 
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come  from  them,  but  from  the  citizens  who  constitute  the  govern- 
mental corporation.  It  is  just  enough  to  make  the  officers  do  their 
duty,  but  it  is  an  unjustifiable  burden  to  impose  upon  all  citizens  the 
payment  of  money  for  an  improvement  which  specially  benefits  spe- 
cific property."^  It  has  been  held,  however,  that  while  a  general  judg- 
ment cannot  be  rendered  against  a  municipal  corporation  upon  im- 
provement bonds  issued  under  a  statute  making  them  payable  only  out 
of  a  special  fund  to  be  raised  by  assessment,  the  holder  of  such  bonds 
may  maintain  an  action  against  the  municipality  to  prevent  their  be- 
ing barred  by  the  statute  of  limitations.^*  But  the  decision  in  the  case 
last  referred  to  does  not  commit  the  court  to  the  doctrine  that  the  mu- 
nicipality is  ordinarily  liable  as  for  its  own  debt.  On  the  contrary,  the 
court  intimates  a  different  opinion  in  a  recent  decision,  as  well  as  in 
other  cases,  and  holds  that  a  state,  by  authorizing  the  issuance  of  im- 
provement bonds  and  providing  that  they  shall  be  paid  from  assess- 
ments on  the  property  benefited,  does  not  make  itself  liable  though 
the  officers  charged  with  the  duty  of  making  the  collection  fail  to  do  so 
and  the  state  permits  suits  on  its  contracts.'*^ 

§  766.  (603)  Defenses — Attacking  assessment. — It  is  quite  clear 
upon  principle  and  authority  that  where  there  is  jurisdiction,  the  as- 
sessment must  be  assailed  in  the  manner  prescribed  by  the  statute  in 
all  cases  where  the  statute  prescribes  a  mode  of  attacking  assessments, 
except  in  cases  where  there  are  grounds  of  equitable  cognizance."' 

■^  German-American  Sav.  Bank  v.  N.  E.  950;  Weed  v.  Mayor  of  Boston, 
City  of  Spokane,  17  Wash.  315,  49  172  Mass.  28,  51  N.  B.  204,  42  L.  R.  A. 
Pac.  542,  549,  38  L.  R.  A.  259  (quot-  642  (certiorari);  Crandell  v.  Tann- 
ing text).  This  general  subject  has  ton,  110  Mass.  421;  Bowditch  v.  New 
already  been  considered  elsewhere.  Haven,  40  Conn.  503.  Provision  for 
See  ante,  §  657  (539).  appeal  is  held  not  exclusive,  unless 

"  Meyer  v.  San  Francisco,  150  Cal.  made  so  by  statute,  of  right  to  pro- 

131,   88  Pac.   722,   10  L.  R.  A.    (N.  ceed  for  vacation  of  sale.   Weller  v. 

S.)   110.  St.  Paul,  5  Minn.  95;  Hayes  v.  Doug- 

"a  Union   Trust  Co.  v.  State,  154  las  County,  92  Wis.  429,  65  N.  W.  482, 

Cal.  716,  99  Pac.  183,  24  L.  R.  A.  (N.  31  L.  R.  A.  213,  53  Am.  St.  926;  Wat- 

S.)  1111.  kins  V.  Milwaukee,  52  Wis.  98,  8  N. 

°=  As  to  appeals,  see  Alley  v.  City  W.  823.  As  to  proceedings  before  spe- 

of  Lebanon,  146  Ind.  125,  44  N.  B.  cial  tribunal  or  in  court  to  vacate 

1003;  Sims  v.  Hines,  121  Ind.  534,  23  or  set  aside  assessments,  see  In  re 

N.  E.  515;  Robinson  v.  City  of  Val-  Livingston,  121  N.  T.  94,  24  N.  B. 

paraiso,  136  Ind.  616,  36  N.  B.  644;  290;   In  re  Gantz,  85  N.  Y.  536;  In 

Chicago  &c.  R.  Co.  v.  City  of  Hunt-  re  Rosenbaum,  119  N.  Y.  24,  23  N.  B. 

ington,  149  Ind.  518,  49  N.  B.  379;  172;    In  re  Hughes,  93  N.  Y.  512; 

Randolph  v.  City  of  Indianapolis,  172  Mayor  of  Jersey  City  v.  Green,  42 

Ind.  510,  88  N.  E.  949;.  City  of  In-  N.  J.  L.  627;  Towne  v.  City  Council 

dlanapolis  v.  State,  172  Ind.  472,  88  of  Newton,  169  Mass.  240,  47  N.  B. 
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Where  an  appeal  is  given,  that  is  always  the  proper  mode  unless  other 
modes  are  also  provided  by  the  statute,  or  there  is  some  ground  for  re- 
lief ia  equity.  We  have  discussed  this  subject  in  discussing  the  ques- 
tion of  procedure  in  condemnation  proceedings/"  and  what  is  there 
said  substantially  applies  to  local  assessments  for  the  improvement  or 
repair  of  roads  and  streets.  It  may,  however,  be  appropriately  added 
that  where  a  statutory  remedy  is  given,  that  remedy  must  generally 
be  pursued  unless  it  is  shown  to  be  inadequate  or  inappropriate."'' 

§767.  (604)  Defense— Burden  of  proof.— Where  the  validity  of 
an  assessment  is  directly  challenged  by  appeal,  a  defense  founded  upon 
a  failure  to  comply  with  the  material  requirements  of  the  statute 
would  unquestionably  be  effective  unless  waived  or  barred  by  an  estop- 
pel. In  order  to  afford  the  contractor  an  opportunity  to  show  a  waiver 
or  estoppel,  it  would  seem  to  be  necessary  that  the  property  owner 
should  plead  his  defense  affirmatively  in  order  that  the  contractor 
might  reply  the  waiver  or  estoppel.  °*  But  it  has  been  expressly  held 
in  some  cases  that  in  a  suit  to  foreclose  an  assessment  lien,  the  burden 
is  upon  the  plaintiff  to  establish  its  validity,""  and,  as  already  shown, 
there  are  some  instances  in  which  it  is  held  that  the  plaintiff  must 
plead  an  estoppel,  on  which  he  relies,  in  his  complaint.**"  No  general 
rule  can  safely  be  laid  down  upon  this  subject,  since  the  question  is 
in  a  great  measure  dependent  upon  the  statutory  provisions.  It  is 
generally  provided  in  those  jurisdictions  where  an  appeal  is  authorized 
that  the  property  owner  may  show  that  the  work  has  not  been  done 
according  to  the  contract,  and  that  fact,"^  as  well  as  the  invalidity  of 

1029;   Brown  v.  City  of  Grand  Rap-  55  Neb.  735,  76  N.  W.  417;  Grant  v. 

ids,  83  Mich.  101,  47  N.  W.  117;  Town  Bartholomew,  58  Neb.  839,  80  N.  W. 

of  Tumwater  v.  Fix,  18  Wash.  153,  45;  Smith  v.  City  of  Omaha,  49  Neb. 

51  Pac.  353.  883,  69  N.  "W.  402;  Merrill  v.  Shields, 

"  Nichols     V.     Salem,     14     Gray  57  Neb.  78,  77  N.  W.  368.    See  also, 

(Mass.)  490;  Reckner  v.  Warner,  22  Cleveland  &c.  R,  Co.  v.  Edward  C. 

Ohio  St.  275;  Parham  v.  Justices,  9  Jones  Co.,  20  Ind.  App.  87,  50  N.  B. 

Ga.,  341.  319.  But  see  Seaboard  Nat'l  Bank  v. 

■"  Sunier  v.  Miller,  105  Ind.  S93,  4  Woesten,  147  Mo.  467,  48  S.  W.  939, 

N.  E.  867;  Young  v.  Sellers,  106  Ind.  48  L.  R.  A.  279. 

101,  5  N.  E.  686;  Cauldwell  v.  Curry,  "» See  last  note  to  §  760,  ante. 

93  Ind.  363.    See  also  Clifton  Land  »'  McVerry  v.  Kidwell,  63  Cal.  246; 

Co.  v.  Des  Moines,  —  Iowa  — ,  123  St.  John  v.  East  St.  Louis,  136  111. 

N.  W.  340.  207,   27   N.   E.    543;    -Mason   v.    Dea 

"Sims  V.  Hines,  121  Ind.  534,  23  Moines,  108  Iowa  658,  79  N.  W.  389; 

N.  E.  515;   Taber  v.  Ferguson,  109  Germania  Bank  v.  St.  Paul,  79  Minn. 

Ind.  227,  9  N.  E.  723.  29,  81  N.  W.  542;  Heman  v.  Garardl, 

"Equitable  Trust  Co.  v.  O'Brien,  96   Mo.  App.   231,   69    S.  W.   1069; 
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the  contract/^  may  often  constitute  a  defense.  If  it  does  appear  that 
the  work  has  not  been  done  according  to  contract,  it  is  doubtful 
whether  there  can  be  any  recovery  at  all,  although  there  is  reason  for 
allowing  the  contractor  the  reasonable  value  of  the  work  done  where 
he  has  proceeded  under  the  contract,  and  there  is  not  a  radical  or  ma- 
terial departure  therefrom.  In  jurisdictions  where  the  statute  makes 
it  the  duty  of  the  engineer  or  other  oflBcer  of  the  municipality  to  ex- 
amine and  accept  the  work,  the  estimate  of  such  ofBcer,  issued  after  an 
examination,  is,  as  we  have  seen,  at  least  prima  facie  evidence  that  the 
work  has  been  done  according  to  contract,  so  that  in  such  jurisdictions 
the  burden  of  showing  that  the  work  has  not  been  done  according  to 
the  contract  is  upon  the  property  owner;*'  and  it  has  also  been  held 
that  the  burden  is  upon  the  property  owner  to  establish  the  invalidity 
of  the  assessment  where  he  brings  suit  to  have  it  declared  void  and  to 
quiet  title.'*  In  determining  whether  a  certain  defense  is  available  in 
a  particular  case  much  depends  upon  the  statute,  as  to  whether  it 
makes  the  determination  of  some  officer  or  body  conclusive  or  provides 
that  the  question  must  be  raised  at  a  certain  time  or  in.  a  particular 
manner  or  the  like,  and  the  nature  of  the  proceeding  and  time  and 
manner  of  making  the  defense. 

§  768.  Defenses — General  rules  and  illustrations. — ^As  a  general 
rule,  it  may  be  stated  that  a  property  owner  may  avail  himself  of  de- 
fenses, in  an  action  to  enforce  the  assessment,  that  go  to  the  jurisdic- 
tion or  are  so  vital  as  to  render  the  assessment  absolutely  void;"^  and, 

Brady  v.  Rogers,  63  Mo.  App.  222;         «  Lasbury  v.  McCague,  56  Neb.  220, 

Philadelphia  v.  Ball,  147  Pa.  St.  24S,  76  N.  W.  862;   Tingue  v.  Village  of 

23  Atl.  564.   But  see  Darnell  v.  Kel-  Port  Chester,  101  N.  Y.  294,  4  N.  E. 

lar,  18  Ind.  App.  103,  45  N.  E.  676;  625.    So  where  the  only  claim  was 

Hackett  v.  State,  113  Ind.  532,  15  N.  that  the  amount  of  the  assessment 

E.  799;    Britton  v.  Philadelphia,  32  was  too  much.  New  York  &c.  R.  Co. 

Pa.  St.  387.  V.  City  of  Hammond,  170  Ind.  493, 

^'  Zorn  V.  "Warren-Scharf  &c.  Co.,  83  N.  E.  244,  and  cases  cited. 
42  Ind.  App.  213,  84  N.  E.  509;  '"California  Imp.  Co.  v.  Moran, 
Burke  v.  Turney,  54  Cal.  486;  Call-  128  Cal.  373,  60  Pac.  969;  Capron  v. 
fornia  Imp.  Co.  v.  Reynolds,  123  Cal.  Hitchcock,  98  Cal.  427,  33  Pac.  431; 
88,  55  Pac.  802;  Rogue  v.  People,  New  Haven  v.  Fair  Haven  &c.  R.  Co., 
224  111.  449,  79  N.  E.  662;  Glover  v.  38  Conn.  422,  9  Am.  Rep.  399;  Car- 
People,  201  111.  545,  66  N.  E.  820.  ter  v.  Cemansky,  126  Iowa  506,  102 

"See   Darnell   v.   Keller,    18    Ind.  N.  W.  438;   Heman  v.  Ring,  85  Mo. 

App.  103,  45  N.  E.  676;    Barrett  v.  App.  231.  In  City  of  Salem  v.  Young, 

Palls    City    &c.    Co.    (Ky.),    21   Ky.  —  Mo.  App.  — ,  125  S.  W.  857,  it  is 

L.  669,  52  S.  W.  947.    And  see  also,  held  that  the  right  of  the  munici- 

Clty  St.  Improvement  Co.  v.  City  of  pality  to  exist  and  act,  including  a 

Marysville,  155  Cal.  419, 101  Pac.  308,  de  facto  extension  of  its  limits  can- 
23  L.  B.  A.  (N.  S.)  317,  and  note. 
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if  there  is  no  estoppel  or  waiver  and  he  is  not  precluded  by  statute 
from  setting  up  the  irregularities  or  defects  in  question,  he  may  gen- 
erally interpose  any  defense  showing  a  substantial  and  prejudicial  de- 
parture from  mandatory  provisions  of  the  statute  or  provisions  which 
are  made  conditions  precedent."^  But,  in  such  an  action  or  suit, 
where  the  proceedings  are  not  void,  the  property  owner  cannot,  as  a 
general  rule,  assert  any  defense  which  he  ought  to  have  urged  in  pro- 
ceedings for  confirmation  or  prior  thereto,  or  as  to  which  the  deter- 
mination of  the  municipal  authorities  or  local  body  is  lawfully  made 
conclusive,  or  final  unless  appealed  from.*^  Thus,  under  many  stat- 
utes, he  cannot  show  that  the  improvement  was  unnecessary,"*  nor 
can  he  show  at  this  stage  that  his  property  was  not  benefited.''^  But, 
under  some  statutes,  he  may  show  at  the  proper  time  that  his  property 
was  not  benefited  or  that  the  assessment  was  not  properly  appor- 
tioned;'" and  failure  to  give  notice  required  by  statute''^  may  be 


not  be  questioned  in  a  suit  on  a  tax 
bill,  but  that  the  reasonableness  of 
the  extension  ordinance  may  be, 
doubt  as  to  its  reasonableness,  how- 
ever, being  resolved  in  its  favor. 
See  also  Black  v.  Early,  208  Mo.  281, 
106  S.  W.  1014;  State  v.  Birch,  186 
Mo.  205,  85  S.  "W.  361. 

"People  V.  Hagar,  49  Gal.  229; 
Lower  Kings  &c.  Reclamation  Dist. 
V.  Phillips,  108  Cal.  S06,  39  Pac.  630, 
141  Pac.  335;  Bacon  v.  Mayor  &c.  of 
Savannah,  86  Ga.  301,  12  S.  E.  580; 
Southerln  v.  Chicago,  56  111.  429; 
City  of  Sedalia  v.  Montgomery,  109 
Mo.  App.  197,  88  S.  W.  1014.  See 
also.  Pacific  Pav.  Co.  v.  Verso,  —  Cal. 
App.  — ,  107  Pac.  590. 

"Petaluma  Pav.  Co.  v.  Singley, 
136  Cal.  616,  69  Pac.  426;  Duncan  v. 
Ramisch,  142  Cal.  686,  76  Pac.  661; 
Downey  v.  People,  205  111.  230,  68 
N.  E.  807;  Daly  v.  Gubbins,  170  Ind. 
105,  82  N.  E.  659;  Auburn  v.  Paul, 
84  Me.  212,  24  Atl.  817;  State  v. 
Smith,  177  Mo.  69,  75  S.  W.  625; 
City  of  St.  Louis  v.  Ranken,  96  Mo. 
497,  9  S.  W.  910;  Galveston  v.  Heard, 
54  Tex.  420.  See  also,  English  v. 
Territory,  11  Ariz.  87,  89  Pac.  501; 
Clifton  Land  Co.  v.  Des  Moines,  — 
Iowa  — ,  123  N.  W.  340;  Dumesnil 
v.  Louisville  &c.  Stone  Co.,  109  Ky. 
1,  22  Ky.  L.  583,  58  S.  W.  371;  Scran- 
ton  V.  Jermyn,  156  Pa.  St.  107,  27 


Atl.  66;  Gardner  v.  City  of  Bluffton, 
—  Ind.  — ,  89  N.  E.  853;  Dawson  v. 
Hipskind,  —  Ind.  — ,  89  N.  E.  863. 

"Coburn  v.  Bossert,  13  Ind.  App. 
359,  40  N.  E.  281;  Purdy  v.  Drake 
(Ky.),  17  Ky.  L.  819,  32  S.  W.  939; 
Heman  v.  Franklin,  99  Mo.  App.  346, 
73  S.  W.  314.  But  see  Marion  Bond 
Co.  V.  Johnson,  29  Ind.  App.  294,  64 
N.  E.  626;  City  of  Indianapolis  v. 
Holt,  155  Ind.  222,  57  N.  E.  966, 
988,  1100  (under  another  statute). 

"■Moberly  v.  Hogan,  131  Mo.  19, 
32  S.  W.  1014.  See  also,  Mofhtt  v. 
Jordan,  127  Cal.  622,  60  Pac.  173; 
Whiting  V.  Townsend,  57  Cal.  515; 
Lewis  V.  Albertson,  23  Ind.  App.  147, 
53  N.  E.  1071;  Des  Moines  v.  Casa- 
day,  21  Iowa  570;  Louisville  Steam 
Forge  Co.  V.  Mehler,  112  Ky.  438,  23 
Ky.  L.  1335,  64  S.  W.  396,  652;  Ches- 
ter V.  Bullock,  187  Pa.  St.  544,  41 
Atl.  452;  Brientonall  v.  Philadel- 
phia, 103  Pa.  St.  156. 

"Creote  v.  Chicago,  56  111.  422; 
Marion  Bond  Co.  v.  Johnson,  29  Ind. 
App.  294,  64  N.  E.  626;  Drake  v. 
Crout,  21  Ind.  App.  534,  52  N.  E. 
775;  City  of  Erie  v.  Piece  of  Land 
on  State  St.,  175  Pa.  St.  523,  34  Atl. 
808. 

"  Hoover  v.  People,  171  111.  182,  49 
N.  E.  367.  So,  as  already  shown,  in- 
validity of  the  ordinance  or  contract, 
fraud  and  collusion,  and  the  like. 
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shown.  So,  facts  arising  after  judgment  of  confirmation  may  be 
shown  when  sufficient  to  constitute  a  good  defense.'"'  In  the  absence 
of  a  statutory  provision  authorizing  it,  the  defendant  in  a  suit  to  en- 
force an  assessment  cannot  assert  a  set-off  thereto.'* 


§769.  (605)  Statute  of  limitations. — ^Where  the  statute  ex- 
pressly limits  the  time  within  which  an  assessment  shall  be  enforced, 
the  proceedings  for  its  enforcement  must,  of  course,  be  commenced 
within  the  time  prescribed,  and  such,  eases  are  free  from  difficulty.'* 
But  where  there  is  no  special  statute  upon  the  subject  there  is  some 
difficulty  in  determining  whether  the  case  falls  within  the  limitation 
prescribed  for  actions  upon  written  contracts,  or  within  some  other 
statutory  limitation,  or  whether  the  general  statute  has  any  applica- 
tion at  all.  It  was  held  in  a  well  considered  case  that  municipal  cor- 
porations are  not  within  ordinary  limitation  statutes,  and  that  an  ac- 
tion to  recover  an  assessment  against  a  street  railway  company  was 
not  barred  by  lapse  of  time.'^  The  ruling  in  the  case  referred  to  is 
sustained  by  the  decisions  in  cases  of  tax  assessments  and  other  anal- 
ogous cases.'*     In  other  cases  it  has  been  expressly  ruled  that  the 


may  often  be  an  available  defense. 
See  also,  Stansbury  v.  Poindexter, 
154  Cal.  709,  99  Pac.  182,  129  Am. 
St.  190;  Robertson  v.  Des  Moines, 
—  Iowa  — ,  123  N.  W.  331,  with 
which  compare,  however,  Roberts  v. 
City  of  Sandusky,  158  Mich.  521,  123 
N.  W.  39. 

"  Young  V.  People,  196  111.  603,  63 
N.  E.  1075;  Harris  v.  Chicago,  162 
111.  288,  44  N.  E.  437. 

"Pitzhugh  V.  Levee  Dist.,  54  Ark. 
224,  15  S.  W.  455;  German  Sav.  &c. 
Society  v.  Rainish,  138  Cal.  120,  69 
Pac.  89,  70  Pac.  1067;  Hornung  v. 
McCarthy,  126  Cal.  17,  58  Pac.  303; 
Boynton  v.  People,  159  111.  553,  42 
N.  E.  842;  Sims  v.  Hines,  121  Ind. 
534,  23  N.  B.  515;  Dawson  v.  Hips- 
kind,  —  Ind.  — ;  89  N.  E.  863;  Dar- 
nell V.  Keller,  18  Ind.  App.  103,  45 
N.  E.  676;  Barfleld  v.  Gleason,  111 
Ky.  491,  23  Ky.  L.  128,  63  S.  W.  964; 
Keith  V.  Bingham,  100  Mo.  300,  13 
S.  W.  683;  New  Whatcom  v.  Bell- 
Ingham  Bay  Imp.  Co.,  16  Wash.  138, 
47  Pac.  1102. 

"  It  has  been  held  that  the  cause 
of  action  in  the  city  to  enforce  the 
assessment  accrues  and  the  statute 


begins  to  run  only  from  the  time 
fixed  for  its  payment,  even  though 
the  lien  attaches  at  an  earlier  pe- 
riod. City  of  Seattle  v.  O'Connell, 
16  Wash.  625,  48  Pac.  412;  Reynolds 
V.  Green,  27  Ohio  St.  416.  See  also, 
Poillon  V.  Brunner,  66  N.  J.  L.  116, 
48  Atl.  541;  Kraut  v.  Dayton  (Ky.), 
30  Ky.  L.  191,  97  S.  W.  1101.  But 
under  some  statutes  it  begins  to  run 
from  time  of  acceptance  of  the  work. 
Dixon  V.  Labry  (Ky.),  25  Ky.  L. 
1679,  78  S.  W.  430.  Or  completion. 
Pittsburg  V.  Knowlson,  92  Pa.  St. 
116.  Statutes  giving  limited  time 
to  annul  or  contest  assessments  have 
been  held  valid.  Jackson  v.  Denver, 
41  Colo.  362,  92  Pac.  690. 

"  District  of  Columbia  v.  Washing- 
ton and  Georgetown  R.  Co.,  1 
Mackey  (D.  C.)  361. 

"Pease  v.  Howard,  14  Johns.  (N. 
Y.)  479;  Newcomer  v.  Keedy,  2  Md. 
19;  Hogan  v.  Ingle,  2  Cranch  C.  0. 
352,  355;  Baltimore  and  Ohio  R.  Co. 
V.  District  of  Columbia,  3  McArthur 
(D.  C.)  122;  President  of  State  Bank 
V.  Brown,  1  Scam.  (111.)  106.  See 
also  City  of  Galveston  v.  Guaranty 
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ordinary  statute  of  limitations  does  not  apply  to  proceedings  to  enforce 
the  collection  of  assessments  for  the  improvement  of  streets.''^  But  in 
a  numher  of  cases  statutes  not  expressly  referring  to  assessments  have 
been  held  applicable.'* 

§770.  (606)  Injunction  —  Generally. — Injunction  is  sometimes 
an  appropriate  remedy  in  assessment  cases.'*  Where  this  remedy  is  in- 
voked before  the  work  has  been  done  and  the  complainant's  property 
benefited  or  the  contract  let,  very  different  rules  apply  from  those 
which  prevail  where  the  owner  delays  until  after  the  work  has  been 
completed.    One  who  asks  the  writ  before  the  work  has  been  done  or 


Trust  Co.,  107  Fed.  325,  46  C.  C.  A. 
319;  City  of  Hartford  v.  Mechanics' 
Sav.  Bank,  79  Conn.  38,  63  Atl.  658. 

"Eschbach  v.  Pitts,  6  Md.  71;  Ma- 
gee  V.  Commonwealth,  46  Pa.  St.  358. 
In  the  case  last  named  the  court 
said:  "The  statute  of  limitations 
has  no  application  to  assessments 
under  the  acts,  and  the  objection  is 
grounded  upon  a  misapprehension 
of  the  powers  of  the  legislature." 
See  also,  Elliott  v.  Williamson,  11 
Lea  (Tenn.)  38;  Shepard  v.  People, 
200  111.  508,  65  N.  E.  1068;  Fisk  v. 
Keokuk,  —  Iowa  — ,  122  N.  W.  897. 
But  compare  Glover  v.  Storrie,  18 
Tex.  Civ.  App.  6,  43  S.  W.  1035; 
Mellinger  v.  City  of  Houston,  68 
Tex.  37,  3  S.  W.  249;  Jefferson  v. 
Whipple,  71  Mo.  519,  521;  City  of 
Davenport  v.  Chicago  &c.  R.  Co.,  38 
Iowa  633. 

"  See  authorities  last  cited  in  last 
preceding  note;  also  People  v.  Hul- 
bert,  71  Cal.  72,  14  Pac.  43;  Gosnell  v. 
Louisville,  104  Ky.  201,  20  Ky.  L. 
519,  46  S.  W.  722;  City  of  Louisville 
v.  McNaughton,  114  Ky.  333,  24  Ky. 
L.  1153,  70  S.  W.  841;  City  of  Seat- 
tle V.  De  Wolfe,  17  Wash.  349,  49 
Pac.  553. 

'"Chase  v.  City  Treasurer  of  Los 
Angeles,  122  Cal.  540,  55  Pac.  414; 
Duman  v.  Denver,  16  Colo.  App.  375, 
65  Pac.  580;  Wilson  v.  Boise  City,  7 
Idaho  69,  60  Pac.  84;  City  of  Kansas 
City  V.  Breyfogle,  8  Kan.  App.  276, 
55  Pac.  508;  Town  of  Woodruff  Place 
V.  Raschig,  147  Ind.  517,  46  N.  E. 
990;  City  of  Terre  Haute  v.  Mack, 
139  Ind.  99,  38  N.  E.  468;  City  of  Ft. 


Wayne  v.  Shoaff,  106  Ind.  66,  67,  5 
N.  B.  403;  Hensley  v.  Butte,  33  Mont. 
206,  83  Pac.  481;  Lee  v.  Mellette,  15 
S.  Dak.  586,  90  N.  W.  855;  Arnold 
V.  Knoxville,  115  Tenn.  195,  90  S. 
W.  469,  3  L.  R.  A.  (N.  S.)  837.  See 
also,  Board  of  Com'rs  of  Finney 
County  V.  BuUard,  77  Kan.  349,  94 
Pac.  129,  16  L.  R.  A.  (N.  S.)  807,  and 
note.  In  the  case  of  Paulson  v.  City 
of  Portland,  16  Ore.  450,  19  Pac.  450, 
1  L.  R.  A.  673,  It  was  held  that  in- 
junction would  lie  where  it  was 
physically  impossible  that  the  im- 
provement could  benefit  the  land, 
but  this  doctrine  seems  to  us  ques- 
tionable upon  principle,  unless  it  be 
true  that  the  statute  gave  the  prop- 
erty owner  no  opportunity  to  be 
heard  either  in  the  court  of  original 
jurisdiction  or  on  appeal.  The  ques- 
tion of  benefit,  it  is  settled,  is  gen- 
erally to  be  determined  by  the  tri- 
bunal to  whom  the  statute  commits 
it,  not  by  a  chancellor.  A  somewhat 
similar  question  was  presented  in 
Hanscom  v.  City  of  Omaha,  11  Neb. 
37,  7  N.  W.  739,  and  the  court  there 
discriminated  the  case  before  it 
from  Hurford  v.  Omaha,  4  Neb.  336, 
and  held  that  where  it  appeared  that 
there  could  be  no  special  benefit 
there  could  be  no  valid  assessment. 
The  decision  is  placed  upon  the  pe- 
culiar provisions  of  the  constitution 
and  upon  the  further  ground  that 
the  assessment  was  fraudulent,  for 
it  was  said  that:  "It  is  sufficient  to 
say  that  the  finding  is  a  fraud  on  its 
face." 
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rights  have  been  acquired  under  the  contract  is  in  a  very  much  better 
situation  than  one  who  has  not  exercised  such  diligence.  A  much 
more  liberal  rule  should  govern  in  eases  where  the  writ  is  asked  before 
rights  have  been  acquired,  for  such  a  case  is  not  embarrassed  by  any 
element  of  waiver  or  estoppel.  There  is  likewise,  as  appears  from 
what  we  have  already  said,  a  very  satisfactory  reason  for  discriminat- 
ing between  cases  where  the  complainant  seeks  merely  to  prevent  a 
sale  and  cases  where  he  seeks  to  entirely  overthrow  the  assessment.  In 
the  first  case,  if  he  tenders  the  amount  of  the  benefits  and  seeks  a  re- 
moval of  the  cloud  upon  his  title,  he  occupies  a  position  which  entitles 
his  complaint  to  favorable  consideration.  The  general  rule  that  an  in- 
junction will  not  be  granted  where  there  is  a  plain,  adequate  and  com- 
plete remedy  at  law,  however,  applies  in  local  assessment  cases  as  well 
as  others.** 

§771.  (607)  Injunction— When  it  will  lie — Tender.— An  in- 
junction is  justly  demandable  where  the  highway  authorities  illegally 
exempt  property  from  the  assessment,  thus  adding  to  the  burden  of 
the  complaining  owner,*^  but  it  is  not  demandable,  as  of  right,  where 
it  appears  that  no  injury  has  accrued,  or  can  accrue,  to  the  complain- 
ant from  the  illegal  exemption,  since  it  is  of  the  very  essence  of  the 
right  to  an  injunction  that  the  threatened  injury  should,  if  not  pre- 
vented, do  serious  injury  to  the  plaintiff.*^    A  fraudulent  assessment 

'"Rice  V.  Mayor  &c.  of  Macon,  117  185,  198,  82  Am.  Dec.  713;  Hassan  v. 
Ga.  401,  43  S.  B.  778;  City  of  Gaines-  City  of  Rochester,  65  N.  Y.  516.  See 
ville  V.  Dean,  124  Ga.  750,  53  S.  B.  also,  Crawfordsville  &c.  Assn.  v. 
183;  Lyman  v.  Chicago,  211  111.  209,  Clements,  12  Ind.  App.  464,  39  N.  B. 
71  N.  E.  832;  McKee  v.  Town  of  Pen-  540,  40  N.  E.  752;  Porgey  v.  North- 
dleton,  162  Ind.  667,  69  N.  E.  997;  ern  Gravel  Road  Co.,  37  Ind.  118; 
Robinson  v.  Valparaiso,  136  Ind.  616,  Copcutt  v.  Yonkers,  83  Hun  (N.  Y.) 
36  N.  B.  644;  Norton  v.  Boston,  119  178,  81  N.  Y.  S.  659.  But,  as  we  sup- 
Mass.  194;  Byram  v.  Detroit,  50  pose,  this  rule  cannot  prevail  where 
Mich.  56,  12  N.  W.  912,  14  N.  W.  there  has  been  a  waiver  by  a  failure 
698;  Nelson  v.  Saginaw,  106  Mich,  to  object  in  season  or  by  a  standing 
659,  64  N.  W.  499;  Fadjer  v.  Aitkin,  by  under  such  circumstances  as  to 
87  Minn.  445,  92  N.  W.  332,  934;  create  an  estoppel.  Nor  do  we  be- 
Vrana  v.  St.  Louis,  164  Mo.  146,  64  lieve  it  can  apply  where  the  work 
S.  W.  180;  Philadelphia  Mortgage  has  been  done  and  there  is  a  rem- 
&c.  Co.  V.  Omaha,  63  Neb.  280,  88  edy  by  appeal  or  certiorari.  See 
N.  W.  523,  57  L.  R.  A.  150,  93  Am.  Regenstein  v.  City  of  Atlanta,  98  Ga. 
St.  442;  Watson  v.  Elizabeth,  35  N.  167,  25  S.  E.  428,  with  which  com- 
J.  Eq.  345;  Eno  v.  New  York,  68  N.  pare  City  of  Cincinnati  v.  James,  55 
Y.  214;  Delaware  &c.  Canal  Co.  v.  Ohio  St.  180,  44  N.  B.  925. 
Atkins,  121  N.  Y.  246,  24  N.  B.  319.        »' Reeves  v.  Grottendick,  131  Ind. 

«i  Weeks    v.    Milwaukee,    10    Wis.  107,  115,  30  N.  E.  889;  Albuquerque 

242;  Hersey  v.  Supervisors,  16  Wis.  Nat'l  Bank  v.  Perea,  147  U.  S.  92, 
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may  be  enjoined,*'  but  it  has  been  held  that  an  iniunetion  will  not  be 
awarded  even  if  there  is  an  overestimate  of  benefits,  if  the  overestimate 
is  simply  the  result  of  an  error  of  judgment.**  If  it  appears  that  the 
assessment  has  been  purposely  made  on  an  unfair  basis  in  order  to  re- 
lieve some  and  burden  others,  the  collection  of  so  much  of  the  assess- 
ment as  is  shown  to  be  unjust  will  be  enjoined.*"  Where  the  assess- 
ment is  not  void  and  part  of  it  is  legal,  a  tender  should  be  made  of 
that  part,**  but  where  the  entire  assessment  is  absolutely  void  no 
tender  is  necessary.*'  Where  the  highway  authorities  have  no  general 
jurisdiction  of  the  subject,  injunction  is  the  appropriate  remedy.  If 
constitutional  requirements  have  been  disregarded,  the  proceedings 
will  be  enjoined,  and  so  they  will  be  if  no  steps  have  been  taken  to 
acquire  jurisdiction,  unless  the  property  owner  has  estopped  himself 
from  complaining  or  has  waived  his  rights.  Where  the  highway 
ofiBeers  attempt  to  assess  property  not  subject  to  assessment,  or  to 
assess  property  outside  of  their  territorial  jurisdiction,  injunction  will 


37  L.  ed.  91,  13  Sup.  Ct.  194.  See 
also,  Hoke  v.  Perdue,  62  Cal.  545; 
Wilson  V.  City  of  Cincinnati,  5  Ohio 
N.  P.  68;  Page  v.  City  of  St.  Louis, 
20  Mo.  136;  City  of  Denver  v.  Lon- 
doner, 33  Colo.  104,  80  Pac.  117. 

*"  Merrill  v.  Humphrey,  24  Mich. 
170;  Chicago  &c.  R.  Co.  v.  Cole,  75 
111.  591;  Wright  v.  Railroad  Co.,  64 
Ga.  783.  See  also.  Masters  v.  City 
of  Portland,  24  Ore.  161,  33  Pac.  540; 
Beckett  v.  City  of  Portland,  53  Ore. 
169,  172,  99  Pac.  659. 

"  Rhea  v.  Umatilla  Co.,  2  Ore.  298, 
300;  Gage  v.  Evans,  90  111.  569; 
Board  of  Du  Page  v.  Jenks,  65  111. 
272;  State  v.  Jersey  City,  4  Zabr. 
(N.  J.)  108,  118;  Hoke  v.  Perdue, 
62  Cal.  545;  1  High  Injunctions, 
§  485,  n.  2.  But  see  Laufersik  v. 
Cincinnati,  28  Ohio  C.  C.  822. 

"  Cummings  v.  National  Bank,  101 
U.  S.  153,  25  L.  ed.  903;  Pelton  v. 
National  Bank,  101  U.  S.  143,  25  L. 
ed.  901;  Masters  v.  City  of  Portland, 
24  Ore.  161,  33  Pac.  540.  But  it  seems 
that  the  assessment  will  be  vacated 
only  to  the  extent  to  which  it  is  ille- 
gal. Strusburgh  v.  Mayor,  87  N.  Y. 
452;  In  re  Hughes,  93  N.  Y.  512. 

"Barker  V.  City  of  Omaha,  16  Neb. 

11 — II  Elliott  R.  and  S. 


269,  20  N.  W.  382;  Cook  v.  City  of 
Racine,  49  Wis.  243,  5  N.  W.  352; 
Albuquerque  Nat'l  Bank  v.  Perea, 
147  U.  S.  87,  37  L.  ed.  91,  13  Sup. 
Ct.  194;  Hyland  v.  Central  Iron  &c. 
Co.,  129  Ind.  68,  28  N.  B.  308,  13  L. 
R.  A.  515;  Thompson  v.  City  of  Lex- 
ington (Ky.),  46  S.  W.  481,  20  Ky. 
L.  457;  Wells  v.  Western  Pav.  Co., 
96  Wis.  116,  70  N.  W.  1071;  Reeves 
V.  Grottendick,  131  Ind.  107,  30  N. 
E.  889.  See  also.  Treat  v.  Chicago,  , 
130  Fed.  443,  64  C.  C.  A.  645;  Spald- 
ing V.  Denver,  33  Colo.  172,  80  Pac. 
126;  Allen  v.  Davenport,  107  Iowa 
90,  77  N.  W.  532;  City  of  Paola  v. 
Russell,  75  Kan.  826,  89  Pac.  651; 
Nowlen  v.  Benton  Harbor,  134  Mich. 
401,  96  N.  W.  450;  Johnson  v.  Duer, 
115  Mo.  366,  21  S.  W.  800;  Heath  v. 
McCrea,  20  Wash.  342,  55  Pac.  432; 
Jenkins  v.  Oklahoma  City,  —  Okla. 
— ,  111  Pac.  941.  And  compare  Fisk 
v.  Keokuk,  —  Iowa  — ,  122  N.  W.  897. 
"  Norwood  V.  Baker,  172  U.  S.  269, 
43  L.  ed.  443,  19  Sup.  Ct.  187; 
Chase  v.  City  Treasurer  of  Los  An- 
geles, 122  Cal.  540,  55  Pac.  414;  Ladd 
V.  Spencer,  23  Ore.  193,  31  Pac.  474; 
Jones  V.  Holzapfel,  11  Okla.  405,  68 
Pac.  511. 
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lie.'^  Where  there  is  no  element  of  waiver  or  estoppel,  a  landowner 
may  maintain  injunction  to  prevent  the  award  of  a  contract  without 
due  advertisement,  and  to  prevent  disobedience  of  the  statutory  re- 
quirement that  the  contract  be  awarded  to  the  lowest  bidder.'*  But 
where  bids  are  received  pursuant  to  an  advertisement  inviting  pro- 
posals, the  local  authorities  have  a  right,  within  reasonable  limits,  to 
consider  and  determine  who  is  the  lowest  or  the  best  bidder,  and  if 
they  act  in  good  faith  and  with  reasonable  discretion  the  courts  will 
not  assume  to  control  their  judgment  by  injunction.'"  Where  there  - 
is  no  petition,  and  one  is  required,  an  injunction  will  be  awarded."^ 
And  injunctions  have  also  been  granted  where  the  statutory  notice  was 
not  given,*^  or  the  assessment  was  for  an  unauthorized  purpose.'^ 

§  772.  (608)  Injunction — ^When  it  will  not  lie. — Irregularities 
or  errors  not  jurisdictional  cannot  ordinarily  be  made  available  in  a 
suit  for  injunction.  The  question  whether  the  Work  has  been  done 
according  to  contract  is  one  to  be  determined  by  the  local  tribunal  or 
tried  at  law,  and  not  in  injunction  proceedings.'*    In  a  suit  for  in- 


««Balfe  V.  Lammers,  109  Ind.  347, 
10  N.  E.  92;  City  of  Ft.  Wayne  v. 
Shoaff,  106  Ind.  66,  5  N.  E.  403; 
Temple  Grove  Seminary  v.  Cramer, 
98  N.  Y.  121;  Fremont  v.  Boling,  11 
Cal.  380;  Teegarden  v.  Davis,  36 
Ohio  St.  601;  Curry  v.  Jones,  4  Del. 
Ch.  559;  Bouldin  v.  Mayor,  15  Md. 
18. 

^  Mayor  v.  Johnson,  62  Md.  225; 
Follmer  v.  Nuckolls  Co.,  6  Neb.  204; 
Schumm  v.  Seymour,  24  N.  J.  Eq. 
143;  Board  of  Com'rs  of  Benton 
County  V.  Templeton,  51  Ind.  266; 
Crabtree  v.  Gibson,  78  Ga.  230.  See 
also  Wells  v.  Burnbam,  20  Wis.  112; 
Kneeland  v.  Furlong,  20  Wis.  437; 
City  of  Bluffton  v.  Miller,  33  Ind. 
App.  521,  70  N.  E.  989. 

™  Cleveland  &c.  Co.  v.  Board  &c., 
55  Barb.  (N.  Y.)  288.  See  Brevoort 
V.  Detroit,  24  Mich.  322. 

°'  Town  of  Covington  v.  Nelson,  35 
Ind.  532;  Makemson  v.  Kauffman,  35 
Ohio  St.  444.  See  Dennison  v.  City 
of  Kansas,  95  Mo.  416,  8  S.  W.  429; 
Dinwiddle  v.  Town  of  Rushville,  37 
Ind.  66.  See  also.  City  of  Kansas 
City  V.  Breyfogle,  8  Kan.  App.  276, 
55  Pac.  508. 


^^  Davis  V.  Lake  Shore  &c.  Ry.  Co., 
114  Ind.  364,  16  N.  B.  639;  Spring 
Steel  &c.  Co.  v.  Anderson,  32  Ind. 
App.  138,  69  N.  E.  404;  Hoffman  v. 
Schell,  151  Mich.  669,  115  N.  W.  979; 
Johnson  v.  Oshkosh,  21  Wis.  184. 

"^President  &c.  of  Yale  College  v. 
New  Haven,  57  Conn.  1,  17  Atl.  139; 
Cain  V.  City  of  Elkins,  57  W.  Va.  9, 
49  S.  E.  898.  Or  the  matter  beyond 
the  scope  of  the  municipal  power. 
City  of  Bluffton  v.  Miller,  33  Ind. 
App.  521,  70  N.  E.  989. 

"  Ricketts  v.  Spraker,  77  Ind.  371; 
Cason  V.  City  of  Lebanon,  153  Ind. 
567,  55  N.  E.  768;,  De  Puy  v.  City  of 
Wabash,  133  Ind.  336,  32  N.  B.  1016; 
Callister  v.  Kochersperger,  168  111. 
334,  48  N.  E.  156;  Craft  v.  Kocher- 
sperger, 173  111.  617,  50  N.  E.  1061; 
McCafferty  v.  McCabe,  4  Abb.  Pr.  (N. 
Y.)  57, 13  How.  Pr.  (N.  Y.)  275;  Dun- 
iway  V.  Portland,  47  Ore.  103,  81  Paa 
945,  948  (citing  text).  See  also.  Fen- 
wick  Hall  Co.  V.  Old  Saybrooke,  69 
Conn.  32,  36  Atl.  1068;  Dawson  v. 
Hipskind,  —  Ind.  — ,  89  N.  E.  863; 
Astoria  Land  Co.  v.  New  York,  179  N. 
Y.  579,  72  N.  E.  1139.  But  compare 
Millikan  y.  Wall,  133  Ind.  51,  32  N. 
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junction  the  question  whether  the  yeas  and  nays  were  taken  on  the 
passage  of  the  ordinance  directing  the  improvement  cannot  be  liti- 
gated.'" It  may  safely  be  aflarmed,  without  multiplying  illustrations, 
that  where  nothing  more  than  errors  or  irregularities  in  the  proceed- 
ings appear,  an  injunction  will  not  be  awarded  unless  it  is  applied  for 
before  the  work  has  been  done,  and  even  then,  the  writ  will  not  issue 
if  the  errors  are  not  of  a  material  character,  nor  will  it  issue  if  there 
is  an  adequate  remedy  at  law.""  The  presumption  is  in  favor  of  the 
proceedings  of  the  officers  acting  under  the  law,  and  it  is  incumbent 
upon  the  plaintiff  to  overcome  it.®^     An  objection  not  appropriately 


E.  828;  Stone  v.  Viele,  38  Ohio  St. 
314  (see,  however,  Commissioners 
of  Putnam  County  v.  Krauss,  53 
Ohio  St.  628,  42  N.  E.  831);  McCain 
V.  Des  Moines,  128  Iowa  331,  103  N. 
W.  979. 

°=  Balfe  V.  Lammers,  109  Ind.  347, 
10  N.  E.  92.  See  also,  Pittsburgh  &c. 
R.  Co.  V.  Town  of  Crown  Point,  150 
Ind.  536,  555,  50  N.  E.  741. 

»»Le  Roy  v.  Mayor,  20  Johns.  (N. 
T.)  430;  Hey  wood  v.  City  of  Buffalo, 

14  N.  Y.  534,  541;  Lenon  v.  Mayor,  55 
N.  Y.  363;  Tingue  v.  Village  of  Port 
Chester,  101  N.  Y.  294,  4  N.  E.  625; 
Kennedy  v.  City  of  Troy,  77  N.  Y. 
493,  distinguishing  Clark  v.  Village 
of  Dunkirk,  75  N.  Y.  612;  Western 
R.  Co.  V.  Nolan,  48  N.  Y.  513;  Wright 
v.  Tacoma,  3  Wash.  Ter.  410,  19  Pac. 
42;  Old  Colony  R.  Co.  v.  Fall  River, 
147  Mass.  455,  18  N.  E.  425;  Brush 
v.  Carbondale,  78  111.  74;  McDonald 
v.  Payne,  114  Ind.  359,  16  N.  E.  795; 
Sunderland  v.  Martin,  113  Ind.  411, 

15  N.  E.  689;  Everett  v.  Deal,  148 
Ind.  90,  47  N.  E.  219;  McEneney  v. 
Town  of  Sullivan,  125  Ind.  407,  25 
N.  E.  540  (citing  text) ;  Barber  &c. 
Pav.  Co.  V.  Edgerton,  125  Ind.  455, 
25  N.  E.  436;  Robinson  v.  City  of 
Valparaiso,  136  Ind.  616,  36  N.  E. 
644  (citing  text) ;  Gardner  v.  City 
of  Bluffton,  —  Ind.  — ,  89  N.  E.  853; 
Nixon  V.  Burlington,  141  Iowa  316, 
115  N.  W.  239;  People  v.  McCreery, 
34  Cal.  432;  Williams  v.  School  Dis- 
trict, 21  Pick.  (Mass.)  75;  Weeks  v. 
Milwaukee,  10  Wis.  242;  Bogert  v. 
Jackson  Circuit  Judge,  118  Mich.  457, 
76  N.  W.  983.  But  see  Skinker  v.  He- 
man,  148  Mo.  349,  49  S,  W.  1026; 
Chase  v.  City  Treasurer  of  Los  An- 


geles, 122  Cal.  540,  55  Pac.  414.  For 
a  statement  of  an  exception  to  the 
general  rule,  see  Eno  v.  Mayor,  68 
N.  Y.  214;  Clark  v.  Village  of  Dun- 
kirk, 75  N.  Y.  612,  12  Hun  (N.  Y.) 
181.  See  also,  Boles  v.  Kelley,  90  Ark. 
29,  117  S.  W.  1073,  also  holding  that 
the  contractor  must  be  made  a  de- 
fendant. It  is  somewhat  difficult,  it 
may  be  noted  in  passing,  to  see  the 
grounds  for  excepting  Clark  v.  Vil- 
lage of  Dunkirk  from  the  general 
rule.  It  is  held  in  Matter  of  MeCon- 
nell,  74  Cal.  217,  15  Pac.  746,  that 
where  an  appeal  is  given  by  statute 
a  certiorari  will  not  be  awarded.  In 
the  case  of  Williamson  v.  Boykin, 
99  N.  Car.  238,  5  S.  E.  378,  it  is  held 
that  where  the  complainant  fails  to 
perfect  his  appeal  In  time  a  writ  of 
certiorari  will  be  denied. 

"  In  Matter  of  Hebrew  &c.  Asylum, 
70  N.  Y.  476;  In  Matter  of  Voorhis, 
90  N.  Y.  668;  In  Matter  of  Bassford, 
50  N.  Y.  509,  512;  Tingue  v.  Village 
of  Port  Chester,  101  N.  Y.  294,  4  N. 
B.  625;  In  re  Brady,  85  N.  Y.  268; 
In  re  Mutual  &c.  Co.,  89  N.  Y.  530; 
Jenkins  v.  Stetler,  118  Ind.  275,  20 
N.  E.  788;  Warren  v.  Barber  Asphalt 
Pav.  Co.,  115  Mo.  580,  22  S.  W.  490. 
It  is  true  that  most  of  these  cases 
mainly  rest  upon  a  statute,  but  we 
think  they  are  right,  independent 
of  statutory  provisions..  See  also, 
Duniway  v.  Portland,  47  Ore.  103,  81 
Pac.  945,  948  (citing  text);  Martin- 
dale  V.  Rochester,  171  Ind  250,  86 
N.  E.  321,  323  (citing  text);  Dyer 
V.  Woods,  166  Ind.  44,  76  N.  E.  624; 
Phillips  V.  Sioux  Falls,  5  S.  Dak. 
524,  59  N.  W.  881. 
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presented  cannot  be  made  available,**  nor  -will  an  application  to  vacate 
or  enjoin  the  assessment  be  entertained  unless  it  is  seasonably  made.°° 
The  complainant  must  show  a  substantial  injury  peculiar  to  himself; 
he  cannot  have  an  injunction  where  it  appears  that  there  are  two 
modes  of  procedure,  unless  he  shows  by  appropriate  averments  that 
the  one  specially  injurious  to  him  will  be  pursued.*"" 
'I 

;  §  773.  Laches  or  delay  in  applying  for  injunction. — ^As  already 
stated,  the  application  for  an  injunction  should  be  seasonably  made. 
It  has  elsewhere  been  shown  that  one  who  acquiesces  in  an  improve- 
ment, or  with  full  knowledge,  stands  by  without  objection  until  after  it 
is  completed  is  usually  estopped  from  making  an  objection  which 
was  known  or  ought  to  have  been  known  to  him.i  And  an  injunction 
will  not  be  granted  in  such  cases,  nor,  ordinarily,  in  any  case  for  mere 
irregularities  or  defects  of  which  he  ought  to  have  complained  at  an 
earlier  stage.*   But  it  has  been  held  that  if  he  has  given  due  notice 


»« Matter  of  Eager,  46  N.  Y.  100, 
109;  Matter  of  Clark,  31  Hun  (N.  Y.) 
198;  Rich's  Case,  12  Abbott  Pr.  (N. 
Y.)  118;  Matter  of  Smith,  65  Barb. 
(N.  Y.)  283.  The  case  last  cited  has 
been  overruled,  but  not  as  to  the 
point  upon  which  it  is  here  cited. 
See  also,  Albrecht  v.  St.  Paul,  47 
Minn.  531,  50  N.  W.  608;  Nixon  v. 
Burlington,  141  Iowa  316,  115  N.  W. 
239;  Collins  v.  Keokuk,  —  Iowa  — , 
124  N.  W.  601;  Hildreth  v.  City  of 
Longmont,  —  Colo.  — ,  105  Pac.  107. 

"  Matter  of  Brady,  47  N.  Y.  S.  Ct. 
(J.  &  S.)  36;  People  v.  Utica,  65 
Barb.  (N.  Y.)  9;  Matter  of  Lord, 
78  N.  Y.  109;  State  v.  Jersey  City, 
25  N.  J.  L.  525;  State  v.  Newark,  30 
N.  J.  L.  303;  Chinn  v.  Trustees,  32 
Ohio  St.  236.  See  also,  Houck  v. 
City  of  Roseburg,  —  Ore.  — ,  108 
Pac.  186. 

""Steffln  V.  Hill,  16  Ore.  232.  See 
also,  Birket  v.  City  of  Peoria,  185  111. 
369,  57  N.  E.  30;  City  of  Denver  v. 
Londoner,  33  Colo.  104,  80  Pac.  117; 
Boehme  v.  City  of  Monroe,  106  Mich. 
401,  64  N.  W.  204;  Page  v.  St.  Louis, 
20  Mo.  136.  In  Hager  v.  Melton,  62 
W.  Va.  66,  66  S.  E.  13,  It  is  held  that 
where  a  city  Is  authorized  by  ita 
charter  to  enforce  assessment  liens 
by  suit  in  equity  it  may  have  a  de- 


cree therefor  under  a  cross-bill  filed 
by  it  in  a  suit  to  enjoin  the  sale  of 
the  property.  Watkins  v.  Milwaukee, 
55  Wis.  335,  13  N.  W.  222. 

^  See  generally  and  for  applica- 
tions of  the  general  doctrine  in  vari- 
ous cases:  Ross  v.  Portland,  105 
Fed.  682;  Cummings  v.  Kearney,  141 
Cal.  156,  74  Pac.  759;  Oak  Hill  Wa- 
ter Co.  v.  Gillette,  —  Cal.  — ,  110  Pac. 
316;  Floyd  v.  Atlanta  Banking  Co., 
109  Ga.  778,  35  S.  E.  172;  Hellen- 
kamp  V.  Lafayette,  30  Ind.  192; 
Diver  v.  Keokuk  Sav.  Bank,  126 
Iowa  691,  102  N.  W.  542;  Clifton 
Land  Co.  v.  Des  Moines,  —  Iowa  — , 
123  N.  W.  340;  Thompson  v.  Mitch- 
ell, 133  Iowa  527,  110  N.  W.  901; 
Faloon  v.  City  of  Hiawatha,  66 
Kan.  769,  71  Pac.  1127;  Jones  v. 
Gable,  150  Mich.  30,  113  N.  W.  577; 
W.  F.  Stewart  Co.  v.  Flint,  147 
Mich.  697,  111  N.  W.  352;  Goodwillie 
V.  Detroit,  103  Mich.  283,  61  N.  W. 
526;  Leslie  v.  St.  Louis,  47  Mo.  474; 
Darst  V.  Griffin,  SI  Neb.  668,  48  N. 
W.  819;  Brickson  v.  Cass  County,  11 
N.  Dak.  494,  92  N.  W.  841;  Wingate 
V.  Astoria,  39  Ore.  603,  65  Pac.  982; 
Houck  V.  City  of  Roseburg,  —  Ore. 
— ,  108  Pac.  186;  Beaser  v.  Barber 
Asphalt  Pav.  Co.,  120  Wis.  599,  98 
N.  W.  525. 
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thereof  and  of  his  intention  to  resist  the  assessment,  he  may  still  be 
entitled  to  equitable  relief  although  he  does  not  institute  a  suit  to  en- 
join until  after  the  completion  of  the  work.^ 

§  774.  Discretion  as  to  granting  injunction — Consideration  of 
relative  benefit  and  injury. — It  is  frequently  said  that  the  granting  of 
an  injunction  rests  in  the  sound  discretion  of  the  court,'  and,  when 
rightly  understood  and  applied,  this  proposition  is  correct,  although 
it  must  not  be  taken  as  meaning  that  there  are  no  rules  or  principles 
by  which  the  court  is  to  be  guided  or  that  such  discretion  is  arbitrary 
and  beyond  review.  It  is  correctly  applied,  we  think,  in  permitting  the 
court,  in  a  proper  case,  to  take  into  consideration  the  relative  benefits 
to  the  plaintiff  and  injury  to  the  defendant  or  public  in  determining 
whether-  a  preliminary  injunction  should  be  granted,  and  delay  of  the 
plaintiff  to  act  may  have  an  important  bearing  upon  this  question. 
Thus,  where  the  plaintiff  has  delayed  until  the  improvement  is  partly 
made  and  the  street  rendered  impassable,  or  the  like,  the  granting  of 
an  injunction  would  injure  both  the  contractor  and  the  public,  and  if 
the  plaintiff's  rights  can  be  fully  protected  upon  the  final  hearing  on 
the  merits,  or  in  some  other  way,  a  preliminary  injunction  may  well 
be  refused  in  a  proper  case.* 

§  775.  Injunction  by  taxpayers. — As  stated  in  a  preceding  sec- 
tion, it  is  a  general  rule  that  only  one  who  is  injured  by  an  assess- 
ment can  maintain  a  suit  to  enjoin  it.  For  this  reason  a  taxpayer 
whose  property  is  not  assessed  cannot  ordinarily  enjoin  the  levy  of  the 
assessment."  But,  in  many  instances,  the  improvement,  either  in 
whole  or  in  part,  is  to  be  paid  for  out  of  the  general  fund,  or  the  like, 

"Keys    V.    City    of    Neodesha,    64  M.  Osborne  &  Co.  v.  Missouri  &c.  R. 

Kans.  681,  68  Pac.  625.   See  also,  Ed-  Co.,  37  Fed.  830;  Shrewsbury  &c.  R. 

wards  v.  Cooper,  168  Ind.  54,  79  N.  Co.  v.  Slirewsbury  &c.  R.  Co.,  1  Sim. 

E.  1047.  (N.  S.)   410;   Cory  v.  Yarmouth  &c. 

'Santa  Cruz   &c.   Ass'n  v.   Grant,  R.  Co.,  3  Hare  (Del.)  593.    Compare 

104  Cal.  306,  37  Pac.  1034.  also,  Post  v.  Passaic,  56  N.  J.  L.  421, 

'  Santa  Cruz   &c.   Ass'n  v.   Grant,  28  Atl.  553. 

104  Cal.  306,  37  Pac.  1034.    See  also,  » Merritt  v.  Duluth,  103  Minn.  236, 

Barnard  v.  Gibson,  7  How.   (U.  S.)  114  N.  W.  758;    Cawker  v.  City  of 

650;    Stoddard  v.  Vanlaningham,  14  Milwaukee,  133  Wis.  29,  113  N.  W. 

Kan.  36;   Scanlan  v.  Howe,  24  N.  J.  419.    See  also,  McConnell  v.  Hamp- 

L.  277;  Torrey  v.  Camden  &c.  R.  Co.,  ton,    164    Ind.   547,   73   N.   B.    1092; 

20  N.  J.  Eq.  435;   Society  &c.  v.  But-  Landes  v.  Walls,  160  Ind.  216,  66  N. 

ler,  12  N.  J.  Bq.  449;   Gray  v.  Man-  E.   679;    Cason  v.  City  of  Lebanon, 

hattan  R.  Co.,  128  N.  Y.  499,  28  N.  E.  153  Ind.  567,  55  N.  E.  768. 
498;  Swift  v.  Jenks,  19  Fed.  641;  D. 
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raised  by  gfeneral  taxation,  and  in  such  cases  a  taxpayer  may  generally 
sue  to  restrain  the  improvement,'  or  to  enjoin  the  payment  of  public 
funds  therefor.''  Thus,  in  a  recent  case,  it  is  held  that  a  taxpayer  may 
enjoin  the  threatened  assessment  against  a  city,  for  the  construction 
of  a  sewer,  on  the  ground  that  such  assessment  is  on  account  of  a  debt 
in  excess  of  the  constitutional  limitation,  and  therefore  void.* 


•Cawker  v.  City  of  Milwaukee, 
133  Wis.  29,  113  N.  W.  419.  See  also, 
Matthews  v.  Town  of  Llvermore,  156 
Cal.  294,  104  Pac.  303;  El  Reno  v. 
Cleveland  Trinidad  Pav.  Co.,  — 
Okla.  — ,  107  Pac.  163,  27  L.  R.  A. 
(N.  S.)  650. 

'Putnam  v.  Grand  Rapids,  58 
Mich.  416,  25  N.  W.  330.  See  also, 
Inge  V.  Board  of  Pub.  Works,  135 
Ala.  187,  33  So.  678,  93  Am.  St.  20; 
Bradford  v.  San  Francisco,  112  Cal. 
537,  44  Pac.  912;  Peck  v.  Spencer,  26 
Fla.  23,  7  So.  642;  City  of  Americus 
v.  Perry,  114  Ga.  871,  40  S.  E.  1004, 
57  L.  R.  A.  230;  Chicago  v.  Nichols, 
177  111.  97,  52  N.  E.  359;  Cascaden  v. 


Waterloo,  106  Iowa  673,  77  N.  W. 
333;  Blood  v.  Beal,  100  Me.  30,  60 
Atl.  427;  City  of  Alpena  v.  Alpena 
Circ.  Judge,  97  Mich.  550,  56  N.  W. 
941;  Mauldln  v.  Greenville,  33  S. 
Car.  1,  11  S.  E.  434,  8  L.  R.  A.  291; 
City  of  Austin  v.  McCall,  95  Tex. 
565,  68  S.  W.  791;  Fowler  v.  City  of 
Superior,  85  Wis.  411,  54  N.  W.  800. 
» Jordan  v.  City  of  Logansport,  171 
Ind.  280,  86  N.  E.  47.  It  is  also  held 
in  the  same  case,  and  in  City  of 
Logansport  v.  Jordan,  171  Ind.  121, 
85  N.  E.  959,  that  the  indebtedness 
came  into  existence  upon  the  comple- 
tion and  acceptance  of  the  work. 


CHAPTBE  XXX. 


VALIDATION   AND  EE-ASSESSMENT. 


Section. 

776.  Legislative  validation  of  defec- 

tive    assessments  —  Curative 
statutes. 

777.  Construction    of   curative    stat- 

utes— Not   always   applicable 
to  jurisdictional  matters. 

778.  Retroactive    effect    of    curative 

statutes. 

779.  Attempts    by    municipality    to 

cure     and     validate     assess- 
ments. 

780.  Change  of  basis  of  assessment 

— Executed    consideration. 


Section. 

781.  Re-assessments — Generally. 

782.  Re-assessments   —   Retroactive 

statute. 

783.  Re-assessment  —  Invalidity     o  f 

original  assessment. 

784.  Re-assessments — By  whom  and 

how  made. 

785.  Nature  and  effect  of  re-assess- 

ment. 

786.  Effect   of   payment  of   original 

assessment. 

787.  Supplemental  assessments. 


§  776.  (609)  Legislative  validation  of  defective  assessments — 
Curative  statutes. — It  is  the  general  rule  that  defective  assessments 
may  be  validated  by  subsequent  legislation.^  If,  however,  there  has 
been  an  omission  of  some  act  required  by  the  constitution,  or  the  legis- 
lature had  no  power  to  authorize  the  proceeding  in  the  first  instance, 
then  there  is  much  more  than  a  defect ;  there  is,  in  truth,  an  absolute 


'  Mattingly  v.  District  of  Columbia,    text) .     Errors    may    be    cured,    al- 


97  U.  S.  687,  24  L.  ed.  1098;  Burgett 
V.  Norris,  25  Ohio  St.  308;  Tifft  v. 
City  of  Buffalo,  82  N.  Y.  204;  Matter 
of  Sackett  &c.,  74  N.  Y.  95;  People 
V.  Mitchell,  35  N.  Y.  551;  Thomson 
V.  Lee  County,  3  "Wall.  (U.  S.)  327; 
Allen  V.  Armstrong,  16  Iowa  508; 
Brevoort  v.  Detroit,  24  Mich.  322; 
State  V.  Newark,  34  N.  J.  L.  236; 
Musselman  v.  City  of  Logansport,  29 
Ind.  5S3;  Johnson  v.  Board  of  Com- 
missioners, 107  Ind.  15,  8  N.  B.  1; 
Schenley  v.  Commonwealth,  36  Pa. 
St.  29,  78  Am.  Dec.  359n;  State  v. 
Newark,  27  N.  J.  L.  185;  People  v. 
Supervisors,  20  Mich.  95;  Nottage 
V.  City  of  Portland,  35  Ore.  539,  58 
Pac.  883,  884,  76  Am.  St.  513  (citing 


though  the  matter  is  in  litigation  at 
the  time.  People  v.  McDonald,  69  N. 
Y.  362;  Board  of  St.  Joseph  County 
V.  Ruckman,  57  Ind.  96;  City  of  Clin- 
ton V.  Walliker,  98  Iowa  655,  68  N. 
W.  431.  See  also,  note  to  People  v. 
SejTnour,  76  Am.  Dec.  521.  And  see 
generally,  Chase  v.  Trout,  146  Cal. 
350,  80  Pac.  81;  Todd  v.  McParland, 
20  App.  (D.  C.)  176;  Ross  v.  Board 
of  Supervisors  of  Wright  County, 
128  Iowa  427,  104  N.  "W.  506,  1  L.  R. 
A.  (N.  S.)  431;  Langan  v.  Bitzer 
(Ky.),  26  Ky.  L.  579,  82  S.  W.  280; 
In  matter  of  Munn,  165  N.  Y.  149, 
58  N.  E.  881;  Oregon  Real  Estate 
Co.  V.  Gambell,  41  Ore.  61,  66  Pac. 
441. 


167 


§  776 


BOADS   AND   STREETS. 


168 


want  of  power,  and  where  there  is  a  total  want  of  power  there  can  be 
no  valid  act,  for  acts  done  without  power  are  absolutely  void.*  For  this 
reason  we  suppose  that  an  assessment  which  is  absolutely  void,  as,  for 
instance,  one  which  is  made  on  an  unconstitutional  basis  and  without 
any  reference  to  special  benefits,  cannot  be  ratified  or  validated  by  the 
legislature,  but  the  legislature  might  provide  for  a  re-assessment  upon 
a  proper  basis.  If  the  assessment  is  simply  voidable  because  of  the 
failure  to  comply  with  some  requirement  which  the  legislature  might 
have  dispensed  with  in  the  first 'instance,  then,  as  a  general  rule  at 
least,  the  legislature  may  ratify  or  validate  the  proceedings  and  assess- 
ment.' But  it  has  been  held  that  where  the  constitution  forbids  retro- 
spective laws,  the  legislature  cannot  validate  a  prior  void  assessment.* 
In  the  absence  of  any  constitutional  prohibition,  however,  the  general 
rule  is  well  settled  that  the  legislature  may,  by  a  subsequent  statute, 
authorize  a  re-assessment,  where  the  original  assessment  is  ineffective,* 


'Kimball  v.  Rosendale,  42  Wis. 
407,  24  Am.  Rep.  421;  In  re  Second 
Avenue  Church,  66  N.  Y.  395;  Matter 
of  Hearn,  96  N.  Y.  378;  Blake  v. 
People,  109  111.  504;  Porster  v.  For- 
ster,  129  Mass.  559;  People  v.  Mc- 
Cune,  57  Cal.  153;  State  v.  Doherty, 
60  Me.  504.  "The  general  assembly 
|Cannot  by  an  enabling  act  make  that 
constitutional  which  directly  is  pro- 
hibited as  unconstitutional."  Per 
court  in  the  Appeal  of  the  City  of 
Scranton,  113  Pa.  St.  176,  6  Atl.  158. 
See  also,  Hershberger  v.  City  of 
Pittsburgh,  115  Pa.  St.  78,  8  Atl.  381; 
Hayes  V.  Douglas  Co.,  92  Wis.  429, 
65  N.  W.  482,  31  L.  R.  A.  213,  53  Am. 
St.  926.  See  also,  Strosser  v.  City  of 
Ft.  Wayne,  100  Ind.  443;  In  re  Rob- 
bins,  SZ  N.  Y.  131;  Maxwell  v.  Goet- 
schius,  40  N.  J.  L.  383,  29  Am.  Rep. 
242;  Silsbee  v.  Stockle,  44  Mich.  561, 
7  N.  W.  160,  367;  Brady  v.  King,  53 
Cal.  44;  Spaulding  v.  Nourse,  143 
Mass.  490,  10  N.  E.  179;  Pitkin  v. 
Springfield,  112  Mass.  509.  But  see 
Righter  v.  Newark,  45  N.  J.  L.  104; 
State  V.  Jersey  City,  45  N.  J.  L.  256. 

'  See  City  of  Clinton  v.  Walliker, 
98  Iowa  655,  68  N.  W.  431;  Tifft  v. 
Buffalo,  82  N.  Y.  204;  Spencer  v. 
Merchant,  100  N.  Y.  585,  3  N.  B. 
682,  125  U.  S.  345,  31  L.  ed.  763,  8 
Sup.  Ct.  9iBl,  and  authorities  cited 
in  first  note  to  this  section.  See  also. 


Reis  V.  Graff,  51  Cal.  86,  and  note  to 
People  V.  Seymour,  76  Am.  Dec.  521; 
Harris  v.  Ansonia,  73  Conn.  359,  47 
Atl.  672;  Shepherd  v.  City  of  Kansas 
City,  81  Kan.  369,  105  Pac.  531;  Gar- 
diner V.  Boston  Street  Com'rs,  188 
Mass.  223,  74  N.  E.  341;  Smith  v. 
Detroit,  120  Mich.  572,  79  N.  W.  808. 

*  St.  Louis  V.  Clemens,  52  Mo.  133. 
See  also.  City  of  Chicago  v.  Wright, 
80  111.  579;  Evans  v.  City  of  Denver, 
26  Colo.  193,  57  Pac.  696.  And  see 
where  local  or  special  legislation  is 
forbidden,  Schumacker  v.  Toberman, 
56  Cal.  508;  Boyd  v.  Milwaukee,  92 
Wis.  456,  66  N.  W.  603.  But  compare 
Tifft  V.  Buffalo,  82  N.  Y.  204;  Gardi- 
ner v.  Omaha,  —  Neb.  — ,  124  N.  W. 
105. 

"Richman  v.  Supervisors,  77  Iowa 
513,  42  N.  W.  422,  14  Am.  St.  308,  4 
L.  R.  A.  445;  City  of  Owensboro  v. 
Callahan  (Ky.),  13  Ky.  L.  418,  17 
S.  W.  278;  Butler  v.  Toledo,  5  Ohio 
St.  225;  Mills  v.  Charleton,  29  Wis. 
400,  9  Am.  Rep.  578;  Dill  v.  Roberts, 
30  Wis.  178;  Appeal  of  Childs,  179 
Pa.  St.  634,  36  Atl.  354;  Shattuck  v. 
Smith,  6  N.  Dak.  56,  69  N.  W.  5; 
Manley  v.  Bmlen,  46  Kan.  655,  27 
Pac.  844;  Newman  v.  Emporia,  41 
Kan.  583,  21  Pac.  593;  City  of  Em- 
poria V.  Bates,  16  Kan.  495;  Matter 
of  Van  Antwerp,  56  N.  Y.  261. 
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and  this,  it  is  held,  the  legislature  may  do  even  where  the  original  as- 
sessment is  void,'  or  has  been  permanently  enjoined  by  the  courtJ 

§  777.  Construction  of  curative  statutes — ^Not  always  applicable  to 
jurisdictional  matters, — Some  curative  statutes  are  much  more  com- 
prehensive than  others,  and  it  is  often  difficult  to  determine  just  what 
ills  are  cured  by  a  particular  statute.  The  courts  do  not  seem  inclined 
to  extend  them  to  jurisdictional  defects  unless  it  is  clear  that  they  are 
applicable  thereto.*  It  seems  to  us  that  some  of  the  decisions  render 
the  curative  statutes  practically  of  almost  no  effect  in  that  irregular- 
ities to  which  the  statutes  are  held  to  be  confined  would  not  be  fatal 
in  any  event,  especially  on  collateral  attack  or  under  other  statutory 
provisions  making  the  decision  of  the  local  tribunal  conclusive  as 
against  such  alleged  irregularities.*  But  there  are  undoubtedly  many 
statutes  that  are  applicable  only  to  non-jurisdictional  defects  or  that, 
at  all  events,  are  not  applicable  where  there  is  an  absolute  want  of 
power  or  jurisdiction.^"  Statutes  merely  providing  that  assessments 
shall  not  be  void  for  irregularities  have  generally  been  held  inappli- 
cable to  vital  jurisdictional  matters  j^"^  but  they  are  usually  applicable 


»  State  V.  City  of  Ballard,  16  Wash. 
418,  47  Pac.  970;  City  of  Chester  v. 
Black,  132  Pa.  St.  568,  19  Atl.  276, 
6  L.  R.  A.  802n;  Donley  v.  City  of 
Pittsburgh,  147  Pa.  St.  348,  23  Atl. 
394,  30  Am.  St.  738;  Howard  Sav. 
Inst.  V.  Mayor  of  Newark,  52  N.  J.  L. 
1,  18  Atl.  672. 

'State  V.  Newark,  34  N.  J.  L.  236; 
Mills  V.  Charleton,  29  Wis.  400,  9 
Am.  Rep.  578;  City  of  Emporia  v. 
Bates,  16  Kan.  495;  Nottage  v.  City 
of  Portland,  35  Ore.  539,  58  Pac.  883, 
76  Am.  St.  513.  See  also,  Kansas 
City  v.  Silver,  74  Kan.  851,  85  Pac. 
805;  Haggart  v.  Kansas  City,  77 
Kan.  798,  94  Pac.  789;  Shepherd  v. 
Kansas  City,  81  Kan.  369,  105  Pac. 
531. 

'  See  for  cases  not  inclined  to 
favor  curative  statutes,  Broadway 
Baptist  Church  v.  McAfee,  8  Bush 
(Ky.)  508,  8  Am.  Rep.  480;  Caldwell 
V.  Rupert,  10  Bush  (Ky.)  179. 

'  See  also,  reasoning  of  the  court 
in  Shepherd  v.  Kansas  City,  81  Kan. 
369,  105  Pac.  531. 

"  See  Town  of  Bellevue  v.  Peacock, 
89  Ky.  495,  11  Ky.  L.  702,  12  S.  W. 
1042,  25  Am.   St.  552;    Merriam  v. 


Passaic,  38  N.  J.  L.  171;  App  v. 
Stockton,  61  N.  J.  L.  520,  39  Atl.  921; 
People  V.  Brooklyn,  71  N.  Y.  495; 
Cowan  V.  Village  of  West  Troy,  43 
Barb.  (N.  Y.)  48;  Selpho  v.  Brook- 
lyn, 9  N.  Y.  St.  700;  Kelley  v.  Cleve- 
land, 34  Ohio  St.  468;  City  of  Wil- 
liamsport  v.  Beck,  128  Pa.  St.  147, 
18  Atl.  329;  Johnson  v.  Oshkosh,  21 
Wis.  184. 

"  Allen  v.  Davenport,  132  Fed.  209, 
65  C.  C.  A.  641;  Comstock  v.  Eagle 
Grove,  133  Iowa  589,  111  N.  W.  51; 
Etchison  Ditch  Ass'n  v.  Hillis,  40 
Ind.  408;  Richardson  v.  Mahler,  111 
Ky.  408,  23  Ky.  L.  917,  63  S.  W.  957; 
App  V.  Stockton,  61  N.  J.  L.  520,  39 
Atl.  921;  City  of  Portland  v.  Oregon 
Real  Estate  Co.,  43  Ore.  423,  72  Pac. 
322;  Erie  v.  Brady,  150  Pa.  St.  462, 
24  Atl.  641;  Hershberger  v.  Pitts- 
burgh, 115  Pa.  St.  78,  8  Atl.  ,381; 
Myrick  v.  La  Crosse,  17  Wis.  442; 
Blount  V.  Janesville,  31  Wis.  648. 
See  also.  People  v.  Glenn,  207  111. 
50,  69  N.  E.  568;  Zalesky  v.  Cedar 
Rapids,  118  Iowa  714,  92  N.  W.  657; 
Sewall  V.  St.  Paul,  20  Minn.  511; 
In  matter  of  Livingston,  121  N.  Y. 
94,  24  N.  B.  290. 
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to  omissions  and  irregularities  that  are  not  jurisdictional,  and,  iu 
some  instances,^  ^  they  have  been  applied  to  irregularities  in  regard  to 
certain  steps  that  were  held  jurisdictional  by  other  courts.  In  New 
York  the  question  has  frequently  arisen,  under  one  of  the  statutes,  as 
to  the  effect  of  fraud  and  what  constitutes  fraud  as  distinguished  from 
mere  irregularity,  and  the  courts  have  clearly  shown  the  distinction.^' 

§  778.  Retroactive  effect  of  curative  statutes. — ^As  stated  in  a  pre- 
ceding section,  curative  statutes  may  constitutionally  be  made  to  apply 
to  prior  assessments  or  proceedings,^*  under  and  subject  to  the  rules 
already  laid  down.^*  But  such  a  statute  will  not  be  construed  as  ret- 
rospective and  given  a  retroactive  effect  imless  such  appears  to  have 
been  the  intention  of  the  legislature.^*  And  it  has  been  held  that  a 
general  curative  statute  is  not  applicable  to  an  assessment  already  ad- 
judged invalid  by  the  court,^^  and,  so,  it  would  clearly  seem  that  a 
curative  statute  enacted  after  a  judgment  has  been  rendered  holding 
an  assessment  invalid  cannot  set  aside  the  judgment  and  validate  the 
assessment.^*     Curative  statutes  have  often  been  given  a  retroactive 


"Barber  Asphalt  Pav.  Co.  v.  Ed- 
gerton,  125  Ind.  455,  25  N.  E.  436; 
Garvin  v.  Daussman,  114  Ind.  429, 
16  N.  B.  826,  5  Am.  St.  637;  Diltoe 
V.  Davenport,  74  Iowa  66,  36  N.  W. 
895;  Gardiner  v.  Boston  Street 
Com'rs,  188  Mass.  223,  74  N.  B.  341; 
McKusick  V.  Stillwater,  44  Minn.  372, 
46  N.  W.  769;  Smith  v.  Tobener,  32 
Mo.  App.  601.  See  also,  Ziegler  v. 
Chicago,  213  111.  61,  72  N.  B.  719; 
Chicago  &c.  R.  Co.  v.  Ottumwa,  112 
Iowa  300,  83  N.  W.  1074,  51  L.  R.  A. 
763;  Conde  v.  Schenectady,  164  N.  Y. 
258,  58  N.  B.  130;  Liebermann  v. 
Milwaukee,  89  Wis.  336,  61  N.  W. 
1112. 

"  Astor  V.  Mayor  &c.  of  New  York, 
62  N.  Y.  580;  In  matter  of  Deering, 
14  Daly  (N.  Y.)  89;  Bennett's  Case, 
12  Abb.  Pr.  (N.  Y.)  127;  In  matter 
of  Agnew,  4  Hun  (N.  Y.)  435  (all 
holding  certain  Irregularities  not 
fraud);  In  matter  of  Beekman,  18 
How.  (N.  Y.)  460;  In  matter  of 
Eightieth  Street,  31  How.  (N.  Y.) 
99  (both  holding  fraud  existed  sufla- 
cient  to  invalidate).  The  question 
as  to  what  is  repaying  has  also 
arisen   and  been   considered  under 


such  statute.  In  matter  of  Aster,  53 
N.  Y.  617;  In  matter  of  Burmeister, 
76  N.  Y.  174.  For  validating  stat- 
ute held  not  applicable  to  sale,  see 
Lennon  v.  New  York,  5  Daly  (N.  Y.) 
347,  afl'd  in  55  N.  Y.  361. 

"Ante,  §  776  (609).  See  also,  Daly 
V.  Gubblns,  170  Ind.  105,  82  N.  E.  659; 
Lennon  v.  New  York,  5  Daly  (N.  Y.) 
347,  aff'd  in  55  N.  Y.  361;  City 
of  Chester  v.  Black,  132  Pa.  St.  568, 
19  Atl.  276,  6  L.  R.  A.  802;  Constan- 
tine  V.  Albion,  148  Mich.  403,  111  N. 
W.  1068. 

"Ante,  §  776  (609). 

"  People  V.  O'Neil,  51  Cal.  91;  Peo- 
ple V.  Kinsman,  51  Cal.  92;  Starr  v. 
Burlington,  45  Iowa  87;  People  v. 
Board,  26  Mich.  22;  In  matter  of 
Eager,  58  Barb.  (N.  Y.)  557.  See 
also,  Lammers  v.  Balfe,  41  Ind.  218. 

"  People  V.  Board  &c.,  26  Mich.  22. 

"  Searcy  v.  Patriot  &c.  Turnp.  Co., 
79  Ind.  274;  McManus  v.  Hornaday, 
124  Iowa  267,  100  N.  W.  33,  104 
Am.  St.  316;  Mayor  &c.  of  Baltimore 
V.  Horn,  26  Md.  194.  But,  as  already 
shown,  It  is  generally  held  that  it 
may  be  made  to  apply  to  a  pending 
proceeding  or  litigation. 
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effect  so  as  to  cure  or  provide  for  curing  irregularities  or  defects  in 
steps  or  proceedings  that  were  not  jurisdictional/®  and  most  of  the 
statutes,  perhaps,  are  not  intended  to  cure  anything  more.  In  some 
jurisdictions  it  has  been  held  that  a  retroactive  statute  attempting  to 
legalize  a  void  assessment  is  itself  void  or  invalid.^"  But,  while  the 
legislature  must  act  within  constitutional  limitations  and  a  retroactive 
statute  attempting  to  validate  what  the  legislature  had  no  power  to  do 
in  the  first  instance,  or  comiag  properly  within  the  constitutional  in- 
hibition against  impairing  the  obligation  of  contracts,  or  violating  the 
guaranty  of  due  process  and  equal  protection  of  the  laws,  or  the  like, 
might  well  be  held  invalid,  as  in  some  of  the  cases  above  cited,  it  does 
not  follow  that  there  can  be  no  valid  retrospective  statute  curing  or 
providing  for  proceedings  to  cure  irregularities  or  defects  in  regard 
even  to  jurisdictional  steps.^"^ 

§  779.   Attempts  by  municipality  to  cure  and  validate  assessments. 

■ — Although  the  legislature  may  validate  assessments  in  a  proper  case, 
as  shown  in  the  last  preceding  section,  a  municipality  cannot  by  sub- 
sequent ordinance  or  resolution  validate  a  void  assessment  nor  cure 
defects  invalidating  the  assessment  by  reason  of  failure  to  comply  with 
the  statute.''^  This  is  true  even  where  it  is  authorized  to  make  a  re- 
assessment in  case  of  a  defective  assessment,  that  is,  it  cannot  validate 
the  old  assessment  without  a  reassessment.^^    But  it  has  been  held  that 

'"Richman  v.  Supervisors  of  Mus-  Ross    v.    Board    of    Supervisors    of 

catlne  County,  77  Iowa  513,  42  N.  W.  Wright  County,   128   Iowa   427,   104 

422,  4  L.  R.  A.  455,  14  Am.  St.  308;  N.  W.  506,  1  L.  R.  A.   (N.  S.)   431; 

State  V.  Road  Com'rs,  41  N.  J.  L.  83;  Todd  v.  McFarland,  20  App.  (D.  C.) 

State  V.  Newark,  27   N.  J.  L.   185;  176;   City  of  Emporia  v.  Norton,  13 

Smith  v.  Buffalo,  159  N.  Y.  427,  54  Kan.  369;    Blake  v.  People,  109  111. 

N.    B.    62;    Whitney  v.    Pittsburgh,  504;    City  of  Chester  v.   Black,   132 

147  Pa.  St.  351,  23  Atl.  395,  30  Am.  Pa.  St.  568,  19  Atl.  276,  6  L.  R.  A. 

St.  740;    In  re  Amberson  Ave.,  179  802;  and  ante,  §  776  (609). 

Pa.  St.  634,  86  Atl.  354;   Abernethy  ^Meuser  v.  Risden,  36  Cal.   239; 

V.  Town  of  Medical  Lake,  9  Wash.  Pennsylvania  Co.  v.  Cole,  132  Fed. 

112,  37  Pac.  306.  668;    Zalesky  v.   Cedar  Rapids,  118 

=°  Fanning   v.    Schammel,    68   Cal.  Iowa  714,  92  N.  W.  657;  Newman  v. 

428,  9  Pac.  427;    Schumacker  v.  To-  Emporia,  32  Kan.  456,  4  Pac.  815; 

bermann,    56    Cal.    508;     People    v.  Williams   v.   Detroit,    2    Mich.    560; 

Lynch,  51  Cal.  15,  21  Am.  Rep.  677;  Dickey  v.  Holmes,  109  Mo.  App.  721, 

Windsor  v.  District  of  Columbia,  7  83  S.  W.  982;    Matter  of  Turfler,  44 

Mackey  (D.  C.)  96;  Oregon  Real  Bs-  Barb.   (N.  Y.)   46;   Buckley  v.  Taco- 

tate  Co.  V.  Portland,  40  Ore.  56,  66  ma,  9  Wash.  253,  37  Pac.  441. 

Pac.  442.  ^  McManus  v.  Hornaday,  124  Iowa 

'^  See  generally,  Marlon  &c.  Gravel  267,  100  N.  W.  33,  104  Am.  St.  316. 
Road  Co.  V.  McClure,  66  Ind.  468; 
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it  may  be  given  the  power  to  do  so,  in  a  proper  ease,  by  statute.**  And 
in  one  case  where  the  certificates  of  election  of  the  municipal  ofiBcers 
had  not  been  filed  as  required,  it  was  held  that  they  might  he  filed  even 
after  the  assessment  was  made."'' 

§  780.    Chang^e  of  basis  of  assessment — ^Executed  consideration. — 

An  interesting  case,  presenting  a  nice  question,  was  decided  a  few 
years  ago  by  the  supreme  court  of  the  United  States,  and  that  decision 
has  lately  been  followed  in  a  somewhat  similar  case  in  Vermont.  It  is 
held  in  the  former  case  that  a  special  assessment  may  be  levied  upon 
an  executed  consideration,  that  is,  for  public  work  already  done,  and 
that  although  the  city  charter  at  the  time  the  work  was  ordered  pro- 
vided that  a  certain  part  of  such  work  should  be  paid  for  out  of  the 
general  fund,  a  new  charter,  adopted  after  the  work  was  done,  might 
lawfully  provide  and  require  that  it  should  be  paid  for  by  assessment 
upon  the  abutters  according  to  the  front  foot.^*    In  the  Vermont  ease 


"  Kiley  v.  Craner,  51  Mo.  541,  or  at 
least  that  it  may  cure  a  prior  defect 
in  the  proceedings  by  taking  the 
step  over  again  in  due  time  before 
the  assessment. 

^  Jennings  v.  Fisher,  103  Ind.  112, 
2  N.  E.  285.  Compare  Daly  v.  Gub- 
bins,  170  Ind.  105,  82  N.  E.  659. 

^City  of  Seattle  v.  Kelleher,  195 
U.  S.  351,  49  L.  ed.  232,  25  Sup.  Ct. 
44.  In  the  course  of  the  opinion  it 
is  said:  "A  special  assessment  may 
be  levied  upon  an  executed  consid- 
eration, that  is  to  say,  for  a  public 
work  already  done.  Bellows  v. 
Weeks,  41  Vt.  590,  599,  600;  Mills  v. 
Charleton,  29  Wis.  400,  413,  9  Am. 
Rep.  578;  Hall  v.  Street  Com'rs,  177 
Mass.  434,  439,  59  N.  B.  68.  If  this 
were  not  so  it  might  be  hard  to 
justify  reassessments.  See  Norwood 
V.  Baker,  172  U.  S.  269,  293,  43  L. 
ed.  443,  452,  19  Sup.  Ct.  187;  Wil- 
liams V.  Albany,  122  U.  S.  154,  30  L. 
ed.  1088,  7  Sup.  Ct.  1244;  Frederick 
V.  Seattle,  13  Wash.  428,  43  Pac.  364; 
Cline  V.  Seattle,  13  Wash.  444,  43 
Pac.  367;  Bacon  v.  Seattle,  15  Wash. 
701,  47  Pac.  1102;  Cooley  Taxation, 
{3d  ed.)  1280.  The  same  answer  is 
suflBcient  if  it  be  true  that  when  the 
work  was  done  the  cost  of  plank- 
ing could   not  be  included   in   the 


special  assessment,  which  again  de- 
pends on  the  meaning  of  the  words 
'sidewalk'  and  'pave'  in  the  old  char- 
ter, §  8,  taken  with  the  special  pro- 
visions for  planking  in  §  7,  Laws  of 
1885-1886,  pp.  238,  241.  The  charge 
of  planking  on  the  general  taxes 
was  not  a  contract  with  the  land- 
owners, and  no  more  prevented  a 
special  assessment  being  authorized 
for  it  later  than  silence  of  the  laws 
at  the  same  time  as  to  how  it  should 
be  paid  for  would  have.  In  either 
case  the  legislature  could  do  as  it 
thought  best.  Of  course,  it  does  not 
matter  that  this  is  called  a  re-assess- 
ment. A  re-assessment  may  be  a 
new  assessment.  Whatever  the  leg- 
islature could  authorize  if  it  were 
ordering  an  assessment  for  the  first 
time  it  equally  could  authorize,  not- 
withstanding a  previous  invalid  at- 
tempt to  assess.  The  previous  at- 
tempt left  the  city  free  to  take  such 
steps  as  were  within  its  power  to 
take,  either  under  existing  statutes, 
or  under  any  authority  that  might 
hereafter  be  conferred  upon  it,  to 
make  a  new  assessment  upon  the 
plaintiff's  abutting  property  in  any 
constitutional  way.  Norwood  v.  Ba- 
ker, 172  U.  S.  269,  293,  4S  L.  ed. 
443,  452,  19  Sup.  Ct.  187,  196;   Mc- 
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the  improvement  was  in  excess  of  that  authorized  by  the  resolution 
ordering  an  improvement,  or  was  assumed  to  be  in  excess  thereof,  but 
it  was  adopted  as  an  entirety  by  the  city  in  paying  for  it  and  in  procur- 
ing an  amendment  to  its  charter,  "for  permission  to  assess  the  abutting 
landowners  on  said  street  in  a  sum  not  to  exceed  one-half  the  total 
costs"  according  to  "the  special  benefits  per  front  footage."  The  court 
held  that  whether  this  was  a  curative  act,  or  new  and  original,  it  in- 
volved only  the  principles  of  taxation,  and  did  not  impair  the  obliga- 
tion of  contracts,  even  though  some  of  the  improvement  when  made 
was  unauthorized  by  the  resolution  therefor."^  So,  in  an  Illinois  case 
it  is  held  that  a  statute  or  amendment  to  a  city  charter,  containing 
no  saving  clause,  governs  all  proceedings  had  after  its  passage  fori 
levying  a  special  tax  for  local  improvements,  notwithstanding  the  im- 
provement was  made  before  its  passage.^* 

§  781.  (610)  Ke-asses^ents — Generally. — Instead  of  attempting 
to  validate  the  original  assessment,  the  legislature,  as  already  shown,' 
may  provide  for  a  re-assessment,  and  such  an  assessment  properly  made 
under  a  constitutional  law  will  be  valid  and  enforcible.  It  has  been 
held,  under  the  Washington  statute,  that  the  re-assessment  in  such  a 
case  creates  an  effective  lien.^'  The  statute  in  force  at  the  time  of  the 
institution  of  the  improvement  proceedings  and  the  making  of  the 
original  assessment  may  also  provide  for  a  re-assessment.'"  And  an 
assessment  may  be  corrected  or  vacated  and  a  new  assessment  made  in 

Namee  v.  Tacoma,  24  Wash.  591,  64  Com'rs,   182   111.  250,   55  N.  E.  325. 

Pac.  791;  Annie  Wright  Seminary  v.  The  existence  of  such  a  statute  giv- 

Tacoma,  23  Wash.  109,  62  Pac.  444."  ing  a  right  to  a  new  assessment  may 

^  Durkee  v.  City  of  Barre,  81  Vt.  be  sufiBcient  reason  for  refusing  an 

530,  71  Atl.  819.  injunction.    Bogert  v.  Jackson   Cir- 

^  Palmer  v.  City  of  Danville,  166  cuit  Judge,  118  Mich.  457,  76  N.  W. 

111.  42,  46  N.  B.  629.  983.    See   also,   Edwards  v.  Cooper, 

=»  Heath  v.  McCrea,  20  Wash.  242,  168   Ind.   54,   79  N.   E.  1047.    So,   a 

55  Pac.  432.  judgment   enjoining   an    assessment 

'^  See  Ede  v.  Cuneo,  126  Cal.  167,  55  under  one  ordinance  has  been  held 

Pac.  388,  58  Pac.  538;  Gray  v.  Lucas,  not  res   ajudlcata  as  to   an   assess- 

115  Cal.  430, 47  Pac.  354,  as  to  when  a  ment  under  a  subsequent  ordinance, 

re-assessment  is  or  is  not  authorized  Shepherd  v.   Kansas   City,   81   Kan. 

by  the  California  statute.    See  also,  369,  105  Pac.  531.    And  on  the  other 

Himmelmann  v.  Cofran,  36  Cal.  411;  hand,  it  was  held  In  a  recent  case 

Wood  V.  Strother,  76  Cal.  545, 18  Pac.  that  laches  was  not  a  bar  to  setting 

766,  9  Am.  St.  249;  State  v.  District  aside  an  assessment,  as  a  new  one 

Court  of  Ramsey  County,  77  Minn,  could   be   made   under   the  statute. 

248,  79  N.  W.  971;  Townsend  v.  Man-  State  v.  Bayonne,  63  N.  J.  L.   202, 

Istee,  88  Mich.   408,  50  N.  W.  321;  42   Atl.   773. 
Farrell     y.     West     Chicago     Park 
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a  proper  case.^*  But  it  is  held  that  the  amouiit  of  the  assessment  can- 
not be  increased  at  the  stage  of  issuing  and  marketing  improvement 
bonds/''  and  that  a  re-assessment  cannot,  ordinarily,  be  made  without 
legislative  authority.^*  It  is  held,  however,  that  the  power  is  not  ex- 
hausted imtil  it  is  legally  exercised,  as  it  may  be  in  a  proper  case,  by  a 
re-assessment.^*  If  the  power  to  make  the  re-assessment  exists,  objec- 
tions to  the  prior  assessment  will  be  unavailing.^^  The  re-assessment 
generally  supersedes  and  vacates  or  constitutes  an  abandonment  of  the 
prior  assessment.^^ 

§  782.  Re-assessments — ^Retroactive  statute. — Statutes  authorizing 
re-assessments  have  been  very  generally  upheld.  They  may  not  only 
provide  for  reassessment  in  case  of  irregularities,^''  but  may  also  ex- 
tend to  jurisdictional  matters.^^    They  are  said  to  be  "of  a  remedial 


'  ''Reeves  v.  Grottendick,  131  Ind. 
107,  30  N.  B.  889;  Sands  v.  Hatfield, 
7  Ind.  App.  357,  34  N.  E.  654.  But 
see  Lyon  v.  Alley,  130  U.  S.  177,  32 
L.  ed.  899,  9  Sup.  Ct.  480. 

^'  Porter  v.  City  of  Tipton,  141  Ind. 
347,  40  N:  E.  802.  See  also,  City  of 
Chicago  V.  Wilder,  184  111.  397,  56 
N.  E.  395. 

^Tingue  v.  Village  of  Port  Ches- 
ter, 101  N.  Y.  294,  302,  4  N.  B.  625; 
People  v.  Haines,  49  N.  Y.  587.  See 
also,  Pardridge  v.  Hyde  Park,  131 
111.  537,  23  N.  B.  345.  But  compare 
Dyer  v.  Scalmanini,  69  Cal.  637,  11 
Pac.  327. 

=«  Pittsburgh  &c.  R.  Co.  v.  Taber, 
168  Ind.  419,  77  N.  E.  741.  See  also, 
Hibben  v.  Smith,  158  Ind.  206,  62  N. 
E.  447;  State  v.  Seattle,  42  Wash. 
370,  85  Pac.  11. 

»°  State  V.  South  Orange,  49  N.  J. 
L.  104,  6  Atl.  312;  Townsend  v.  Man- 
istee, 88  Mich.  408,  50  N.  W.  321.  See 
also,  Hibben  v.  Smith,  158  Ind.  206, 
62  N.  E.  447.  As  to  recovering  as- 
sessments paid  where  work  is  after- 
wards abandoned,  see  Strickland  v. 
Stillwater,  63  Minn.  43,  65  N.  W. 
131;  McConville  v.  St.  Paul,  75  Minn. 
383,  77  N.  W.  993,  74  Am.  St.  508, 
43  L.  R.  A.  584.  See  also,  2  Beach 
Pub.  Corp.,  §§  1133,  1190,  1192. 

"Pittsburgh  &c.  R.  Co.  v.  Taber, 
168  Ind.  419,  77  N.  B.  741;  Mitchell 
V.  City  of  Portland,  53  Ore.  547,  99 


Pac.  882,  also  holding  that  the  rec- 
ord of  the  proceeding  on  the  first  as- 
sessment is  immaterial  to  a  writ  of 
review,  at  least  where  no  objections 
are  raised  to  the  prior  proceedings. 

^West  Chicago  Park  Com'rs  v. 
Parber,  171  111.  146,  49  N.  E.  427; 
People  V.  City  of  Pontiac,  185  111.  437, 
56  N.  E.  1114;  Chicago  v.  Noonan, 
210  111.  18,  71  N.  E.  32;  Manley  v. 
Bmlen,  46  Kan.  655,  27  Pac.  844; 
Cooper  V.  Nevin,  90  Ky.  85,  11  Ky.  L. 
875;  13  S.  W.  841;  Corliss  v.  Village 
of  Highland  Park,  132  Mich.  152,  93 
N.  W.  254;  S.  D.  Mercer  Co.  v.  Oma- 
ha, 76  Neb.  289,  107  N.  W.  565; 
Smith  V.  Abington  Sav.  Bank,  171 
Mass.  178,  50  N.  E.  545;  Coburn  v. 
Litchfield,  132  Mass.  449;  Matter  of 
Hollister,  96  App.  Div.  (N.  Y.)  501, 
89  N.  Y.  S.  518  (aff'd  in  180  N.  Y. 
518,  72  N.  E.  1143);  Jones  v.  Tona- 
wanda,  158  N.  Y.  438,  53  N.  B.  280; 
Kadderley  v.  City  of  Portland,  44 
Ore.  118,  74  Pac.  710,  75  Pac.  222. 

^  Edwards  v.  Cooper,  168  Ind.  54, 
79  N.  B.  1047;  Kansas  City  v.  Silver, 
74  Kan.  851,  85  Pac.  805;  State  v. 
District  Court  &c.,  95  Minn.  183,  103 
N.  W.  881;  State  v.  District  Court, 
97  Minn.  147,  106  N.  W.  306;  Lom- 
bard V.  West  Chicago  Park  Com'rs, 
181  U.  S.  33,  45  L.  ed.  731,  21  Sup. 
Ct.  507;  Frederick  v.  City  of  Seattle, 
13  Wash.  428,  43  Pac.  364.  See  also, 
Laflin  v.  Chicago,  48  111.  449;  Foster 
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nature,  since  in  ordinary  circumstances  their  operation  is  to  compel 
persons  whose  property  has  been  enhanced  in  value  by  public  improve- 
ments, and  who  ought  in  morals  and  justice  to  contribute  to  the  cost, 
to  bear  their  fair  share  thereof.'"^  And  it  is  generally  held  that  they 
may  be  made  retroactive  and  do,  in  most  instances,  apply  where  the 
original  assessment  was  levied  before  the  passage  of  the  statute  as  well 
as  after.^"  But  in  a  few  jurisdictions  there  is  an  inclination  to  con- 
strue them  somewhat  strictly,  and  under  some  constitutions  forbidding 
retroactive  or  retrospective  legislation  in  comprehensive  terms,  they 
have  been  held  unconstitutional.*^ 

§  783.  Re-assessment — Invalidity  of  original  assessment. — ^Under 
some  of  the  statutes  an  assessment  may  be  corrected  or  readjusted  even 
though  not  invalid;*^  but  many  of  the  statutes  provide  for  a  re-assess- 
ment only  where  the  original  assessment  is  invalid.*^     Some  of  the 


V.  City  of  Alton,  173  111.  587,  51  N. 
E.  76;  Tuttle  v.  Polk,  84  Iowa  12, 
50  N.  W.  38;  Wurtz  v.  Hoagland, 
114  U.  S.  606,  29  L.  ed.  229,  5  Sup. 
Ct.  1086;  City  of  Seattle  v.  Kelleher, 
195  U.  S.  351,  49  L.  ed.  232,  25  Sup. 
Ct.  44;  Gardiner  V.  City  of  Omaha, 
85  Neb.  681,  124  N.  W.  105. 

™  Edwards  v.  Cooper,  168  Ind. 
54,  76,  79  N.  E.  1047;  Duniway  v. 
City  of  Portland,  47  Ore.  103,  81  Pac. 
945;  Hughes  v.  City  of  Portland,  53 
Ore.  370,  100  Pac.  942. 

"Lombard  v.  West  Chicago  Park 
Com'rs,  181  U.  S.  33,  45  L.  ed.  731,  21 
Sup.  Ct.  507;  Spencer  v.  Merchant, 
125  TJ.  S.  345,  31  L.  ed.  763,  8  Sup. 
Ct.  921;  Newman  v.  City  of  Emporia, 
41  Kan.  583,  21  Pac.  593;  Gill  v.  Pat- 
ton,  118  Iowa  88,  91  N.  W.  904;  In  re 
Piedmont  Ave.,  59  Minn.  522,  61  N. 
W.  678;  Kadderley  v.  City  of  Port- 
land, 44  Ore.  118,  74  Pac.  710,  75 
Pac.  222;  Haubner  v.  Milwaukee,  124 
Wis.  153,  101  N.  W.  930.  The  fact 
that  an  improvement  was  made  un- 
der Portland  City  Charter  1898, 
which  provided  that  the  contractor 
must  "look  solely  to  the  property 
affected  by  the  improvement  and  the 
owners  thereof  for  compensation, 
ypould  not  preclude  the  city  under 
its  subsequent  charter  from  exercis- 
ing the  power  to  charge  the  prop- 
erty benefited  by  the  improvement 


with  a  lien  for  its  share  of  the  cost." 
Hughes  V.  City  of  Portland,  53  Ore. 
370,  100  Pac.  942. 

"Evans  v.  Denver,  26  Colo.  193, 
57  Pac.  696;  Holliday  v.  Atlanta, 
96  Ga.  377,  23  S.  B.  406.  See  also,  St. 
Louis  V.  Clemens,  52  Mo.  133. 

"In  matter  of  Com'rs  of  Eliza- 
beth, 49  N.  J.  L.  488,  10  Atl.  363. 
Compare  also,  Kline  v.  Huntington 
County,  152  Ind.  321,  51  N.  B.  476; 
Terrell  v.  Wheeler,  123  N.  Y.  70,  26 
N.  E.  141;  Dahlman  v.  Milwaukee, 
131  Wis.  427,  110  N.  W.  479.  As  will 
hereafter  be  shown,  it  is  often  pro- 
vided that  supplemental  assessments 
may  be  made  in  certain  cases.  And 
see  as  to  correction  or  vacation  of 
old  and  making  of  new  assessments 
by  council,  Jersey  City  v.  Carson, 
43  N.  J.  L.  664;  Creed  v.  McCombs, 
146  Cal.  449,  80  Pac.  679;  Townsend 
V.  Manistee,  88  Mich.  408,  50  N.  W. 
321.  Compare  also.  Gill  v.  Oakland, 
124  Cal.  335,  57  Pac.  150. 

"  Frick  V.  Morford,  87  Cal.  576,  25 
Pac.  764;  Ede  v.  Cuneo,  126  Cal.  167, 
55  Pac.  388,  58  Pac.  538;  City  Street 
Imp.  Co.  V.  Emmons,  138  Cal. 
297,  71  Pac.  332;  Nevins  &c. 
Drainage  Co.  v.  Alkire,  36  Ind. 
189;  City  of  Spokane  v.  Security 
Sav.  Society,  46  Wash.  150,  89  Pac. 
466.  See  also,  Martin  v.  City  of 
Oskaloosa,  126  Iowa  680,  102  N.  W. 
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statutes,  indeed,  provide  for  a  re-assessment  only  in  ease  the  original 
assessment  has  been  declared  invalid,  but  it  is  held  that  this  does  not 
contemplate  a  direct  proceeding  for  the  purpose  of  adjudicating  its  in- 
validity, and  that  it  is  sufficient  if  the  assessment  has  been  declared 
invalid  either  directly  or  by  virtue  of  the  decision  of  any  competent 
court,  as,  for  instance,  in  an  action  involving  the  same  improvement 
and  proceedings  although  the  particular  assessment  against  the  par- 
ticular property  was  not  directly  involved.**  The  fact  that.the  orig- 
inal assessment  was  made  under  an  unconstitutional  statute  is  gener- 
ally held  not  to  prevent  the  legislature  from  authorizing  a  re-assess- 
ment.*" 


§  784.  Re-assessments — By  whom  and  how  made. — The  governing 
statute  generally  contains  provisions  determining  what  body  or  officers 
shall  make  re-assessments  and  the  procedure  or  manner  in  which  they 
shall  be  made.*"   The  power  is  usually  given  either  to  the  city  coun- 


529.  It  has  been  held  that  a  judg- 
ment of  confirmation  bars  a  re-as- 
sessment. Chicago  &c.  R.  Co.  v.  Chi- 
cago, 230  III.  9,  82  N.  E.  399;  Mc- 
Chesney  v.  Chicago,  161  111.  110,  43 
N.  E.  702;  McChesney  v.  Chicago, 
188  111.  423,  58  N.  E.  982.  But  com- 
pare Kansas  City  v.  Mulkey,  176  Mo. 
229,  75  S.  W.  973. 

"City  of  Port  Angeles  v.  Laurid- 
sen,  26  Wash.  153,  66  Pac.  403.  And 
to  same  general  effect  see  State  v. 
City  of  Ballard,  16  Wash.  418,  47 
Pac.  970;  Town  of  Tumwater  v. 
Pix,  18  Wash.  153,  51  Pac.  353.  Com- 
pare, however,  Goodrich  v.  Chicago, 
218  111.  18,  75  N.  E.  805;  Wagg  v. 
People,  218  111.  337,  75  N.  B.  977; 
State  V.  Egan,  64  Minn.  331,  67  N. 
W.  77.  And  see  generally  as  to  judg- 
ment of  invalidity  and  its  effect. 
Markley  v.  Chicago,  190  111.  276,  60 
N.  E.  512;  Brackett  v.  People,  115 
111.  29,  3  N.  E.  723;  New  Whatcom  v. 
Bellingham  Bay  Imp.  Co.,  16  Wash. 
131,  47  Pac.  236;  Young  v.  Tacoma, 
31  Wash.  153,  71  Pac.  742.  Compare 
also.  Wood  V.  Strother,  76  Cal.  545, 
18  Pac.  766,  9  Am.  St.  249;  Gray  v. 
Lucas,  115  Cal.  430,  47  Pac.  354; 
Frick  V.  Morford,  87  Cal.  576,  25 
Pac.  764;  City  of  Chicago  v.  Nodeck, 
202  111.  257,  67  N.  E.  39;   Citizens' 


Bank  v.  City  of  Spencer,  126  Iowa 
101,  101  N.  W.  643. 

*»  Spencer  v.  Merchant,  125  U.  S. 
345,  31  L.  ed.  763,  8  Sup.  Ct.  921; 
Thompson  v.  Mitchell,  133  Iowa  527, 
110  N.  W.  901;  Warren  v.  Street 
Com'rs  of  Boston,  187  Mass.  200,  72 
N.  E.  1022.  State  v.  Newark,  45 
N.  J.  L.  104;  State  v.  Union  Tp., 
44  N.  J.  L.  599;  Donley  v.  Pitts- 
burgh, 147  Pa.  St.  348,  23  Atl.  394, 
30  Am.  St.  738;  Lewis  v.  Seattle,  28 
Wash.  639,  69  Pac.  393;  State  v. 
Board  of  Com'rs  of  Pacific  County, 
48  Wash.  230,  93  Pac.  326.  But  see 
Macfarlane  v.  Byrnes,  19  App.  (D. 
C.)  531,  and  compare  also,  Dean  v. 
Charlton,  23  Wis.  590,  99  Am.  Dec. 
205;  Schintgen  v.  La  Crosse,  117 
Wis.  158,  94  N.  W.  84. 

"  See  generally,  Himmelmann  v. 
Cofran,  36  Cal.  411;  Hornung  v.  Mc- 
Carthy, 126  Cal.  17,  58  Pac.  303; 
Williams  v.  Bergin,  108  Cal.  166,  41 
Pac.  287;  Gorton  v.  Chicago,  201  111. 
534,  66  N.  E.  541;  Cralty  v.  Chicago, 
217  111.  453,  75  N.  E.  343;  City  ot 
Chicago  V.  Wright,  80  111.  579;  Guck- 
ien  V.  Rothrock,  137  Ind.  355,  37  N. 
E.  17;  Mayor  &c.  of  Baltimore  v. 
Ulman,  79  Md.  469,  30  Atl.  43;  State 
V.  Ramsey  County  Dlst.  Ct.,  95  Minn. 
503,  104  N.  W.  553;  Frye  v.  Mt.  Ver- 
non, 42  Wash.  268,  84  Pac.  864. 
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cil,  town  board  or  other  municipal  body,*'  or  to  the  courts.*'  In  some 
instances,  it  has  been  held  that  notice  is  unnecessary  when  not  required 
by  statute;*"  but  in  others  it  has  been  held  essential.""  If  the  property 
owners  are  given  a  reasonable  opportunity  to  be  heard  upon  questions 
as  to  which  they  have  a  constitutional  right  to  be  heard,  it  is  suffi- 
cient."^ In  some  instances  it  may  be  proper  or  even  necessary  to  go  back 
and  take  steps  that  should  have  been  taken,  or  were  not  properly  taken, 
prior  to  the  original  assessment.'^  In  others,  this  may  be  unneces- 
sary."' Again,  in  some  instances  the  original  assessment,  estimate  or 
report  may  be  used  as  a  basis  for  the  reassessment,"*  but  in  others  it 


"  See,  for  instance,  Pittsburgh  &c. 
R.  Co.  V.  Taber,  168  Ind.  419,  77  N. 
E.  741;  Bailey  v.  City  of  Zanesville, 
20  Oliio  C.  C.  236;  Huglies  v.  City 
of  Portland,  53  Ore.  370,  100  Pac. 
943;  Heath  v.  McCrea,  20  Wash.  342, 
55  Pac.  432;  Mattlngly  v.  District  of 
Columbia,  97  U.  S.  687,  24  L.  ed. 
1098, 

"  Manor  v.  Board  of  Com'rs  of  Jay 
County,  137  Ind.  367,  34  N.  E.  959, 
36  N.  B.  1101;  Batchelor  v.  Borough 
of  Avon,  75  N.  J.  L.  449,  68  Atl.  124; 
Brewer  v.  City  of  Elizabeth,  66  N.  J. 
L.  547,  49  Atl.  480;  Brown  v.  Union 
Tp.,  65  N.  J.  L.  601,  48  Atl.  562;  Ker- 
ston  V.  Milwaukee,  106  Wis.  200, 
81  N.  W.  948,  1103,  48  L.  R.  A.  851. 
It  is  frequently  provided  that  the 
court  in  which  proceedings  to  en- 
force or  set  aside  an  assessment  are 
brought  may  make  corrections  and 
enforce  assessments  as  far  as  valid 
or  just.  See  Chicago  &c.  R.  Co.  v. 
Ottumwa,  112  Iowa  300,  83  N.  W. 
1074,  51  L.  R.  A.  763;  Loeser  v. 
Redd,  14  Bush  (Ky.)  18;  De  Witt  v. 
City  of  Elizabeth,  56  N.  J.  L.  119,  27 
Atl.  801;  Zahn  v.  Borough  of  Ruth- 
erford, 72  N.  J.  L.  446,  60  Atl.  1128; 
In  Matter  of  Rosenbaum,  119  N. 
Y.  24,  23  N.  E.  172;  Wilder  v.  Cin- 
cinnati, 26  Ohio  St.  284;  Wewell  v. 
Cincinnati,  45  Ohio  St.  407,  15  N.  E. 
196;  Welker  v.  Potter,  18  Ohio  St. 
85;  Upington  v.  Oviatt,  24  Ohio  St. 
232;  Miller  v.  Graham,  17  Ohio  St.  1; 
Kelley  v.  Cleveland,  34  Ohio  St.  468. 

"Newman  v.  Emporia,  41  Kan. 
583,  21  Pac.  593;  Duniway  v.  Port- 
land, 47  Ore.  103,  81  Pac.  945; 
12—11  Elliott  R.  and  S. 


Spencer  v.  Merchant,  125  U.  S.  345, 
31  L.  ed.  763,  8  Sup.  Ct.  921. 

"Guckien  v.  Rothrock,  137  Ind. 
355,  37  N.  E.  17;  Tucker  v.  Sellers, 
130  Ind.  514,  30  N.  E.  531.  See  also, 
State  V.  Passaic,  36  N.  J.  L.  382.  As 
it  has  been  held  that  the  legislature 
itself  may  make  a  re-assessment, 
and  may  conclusively  determine 
many  matters,  there  are  certainly 
cases  in  which,  if  it  does  make  such 
determination,  the  statute  need  not 
provide  for  notice,  especially  where 
it  is  held  that  the  legislature  may 
even  determine  the  taxing  district 
and  benefits. 

"  Bellingham  Bay  &c.  R.  Co.  v.  New 
Whatcom,  172  U.  S.  314,  43  L.  ed. 
460,  19  Sup.  Ct.  205;  Spencer  v. 
Merchant,  125  U.  S.  345,  31  L.  ed. 
76S,  8  Sup.  Ct.  921;  State  v.  Ramsey 
County    District    Ct.,    95    Minn.    70, 

103  N.  W.  744;  State  v.  Ramsey 
County   District   Ct.,   95   Minn.   503, 

104  N.  W.  553;  Jones  v.  Tonawanda. 
158  N.  Y.  438,  53  N.  E.  280;  Town  of 
Tumwater  v.  Pix,  18  Wash.  153,  51 
Pac.  353. 

"^See  City  of  Chicago  v.  Wright, 
80  111.  579;  McChesney  v.  Chicago, 
205  111.  528,  69  N.  B.  38;  Pittsburgh 
&c.  R.  Co.  V.  Taber,  168  Ind.  419,  77 
N.  E.  741;  Ankelett  v.  Hayward,  119 
Mich.  525,  78  N.  W.  557. 

■»  See  City  of  Chicago  v.  Clark,  233 
111.  404,  84  N.  E.  363;  Pittsburgh  &c. 
R.  Co.  V.  Taber,  168  Ind.  419,  77 
N.  E.  741. 

"  See  City  of  Chicago  v.  Clark,  233 
111.  404,  84  N.  E.  363;  Adcock  v.  Chi- 
cago, 172  111.  24,  49  N.  B.  1008;  City 
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is  not  necessarily  so  taken  and  it  might  be  clearly  improper  to  take  it 
as  a  basis  of  the  apportionment,  as,  for  instance,  where  it  is  itself  made 
on  a  radically  erroneous  basis.  Under  a  Pennsylvania  statute  the  re- 
assessment must  be  on  the  basis  of  what  the  improvement  is  actually 
worth,  and  it  cannot  be  based  on  the  contract  price  regardless  of  actual 
value,^^  but  the  contract  may  be  some  evidence  of  that  value."*  TJnder 
most  of  the  statutes  the  reassessment  is  not  necessarily  limited  to  the 
land  originally  assessed,  but  may  include  other  land."'  Indeed,  it  has 
been  held  under  some  statutes  that  the  boundaries  of  the  assessment 
district  may  be  changed.'*  TJnder  some  statutes  the  assessment  is 
usually  required  to  be  set  aside  as  an  entirety  and  a  re-assessment  made 
as  to  all,°*  but  in  certain  instances  it  has  been  held  that  it  may  be  set 
aside  either  as  an  entirety  or  only  as  to  parties  who  complain  of  iV 
A  re-assessment  may  be  made,  in  a  proper  case  for  the  benefit  of  con- 
tractors^^  and  bondholders"''  as  well  as  at  the  instance  of  property 
owners ;  but  it  is  held  that  the  city  is  under  no  obligation  to  compen- 
sate purchasers  at  a  void  sale  and  cannot  levy  a  reassessment  for  that 
purpose."'  It  has  also  been  held  that  the  cost  of  the  original  invaUd 
assessment  cannot  be  included;"*  but  interest  may  be  allowed  under 
most  statutes."'    In  the  absence  of  some  statutory  provision  there  is 

of  Chicago  v.  Gage,  232  111.  169,  83  See   also.   State   v.   District  Ct.,  77 

N.  E.  663.  Minn.  248,  79  N.  W.  971;   Goodrich 

^  In  re  Omega  St.    (Travers'  Ap-  v.  Chicago,  218  111.  18,  75  N.  E.  805; 

peal),  152  Pa.  St.  129,  25  Atl.  528;  In  re  Westlake  Ave.,  40  Wash.  144, 

Shiloh    St.    (Wilson's   Appeal),   152  82  Pac.  279. 

Pa.  St.  136,  25  Atl.  530.  "  Hornung  v.  McCarthy,  126  Cal. 

■"Bingaman  v.  Pittsburgh,  147  Pa.  17,  58  Pac.  303;  City  of  Greencastle 

St.  353,  23  Atl.  395.  v.  Allen,  43  Ind.  347;  Reock  v.  New- 

"West    Chicago    Park    Com'rs    v.  ark,  33  N.  J.  L.  129;  People  v.  Syra- 

Farher,  171  111.  146,  49  N.  B.  427;  cuse,  144  N.  Y.  63,  38  N.  E.  1006; 

Raymond  v.   City  of  Cleveland,   42  Duniway  v.  City  of  Portland,  47  Ore. 

Ohio  St.  522;    In  re  Westlake  Ave.,  103,  81  Pac.  945;   Phillips  v.  Olym- 

40  Wash.  144,  82  Pac.  279.  pia,  21  Wash.  15S,  57  Pac.  347.   See 

^  State    V.    Ramsey   County    Dist.  also  Hughes  v.  City  of  Portland,  53 

Ct.,  95  Minn.  503,  104  N.  w.  553.   See  Ore.  370, 100  Pac.  942. 

also.  In  Matter  of  Hollister,  96  App.  '^  Schintgen  v.  La  Crosse,  117  Wis. 

Div.    (N.  Y.)    501,  89  N.  Y.  S.  518,  158,  94  N.  W.  84. 

affirmed  in  180  N.  Y.  518,  72  N.  E.  «  Budge  v.  Grand  Forks,  1  N.  Dak. 

1143.  309,  47  N.  W.  390,  10  L.  R.  A.  165; 

'''  Long  Branch  &c.  Commission  v.  Gaston  v.  City  of  Portland,  48  Ore. 

Dobbins,  61  N.  J.  L.  659,  40  Atl.  599;  82,  84  Pac.  1040. 

State  V.  Bergen,   34  N.  J.  L.   438;  "Farr    v.    West    Chicago    Park 

State  V.  West  Uoboken,  37  N.  J.  L.  Com'rs,  167  ni.  355,  46  N.  B.  893. 

406.  Nor  the  costs  of  a  suit  on  such  orig- 

™Town  of  Bergen  v.  State,  32  N.  inal  assessment.    Tuttle  v.  Polk,  84 

J.   L.  490;    Pardee  Works  v.  Perth  Iowa  12,  50  N.  W.  38. 

Amboy,  59  N.  J.  L.  335,  36  Atl.  666.  "  State  v.   Trenton,  43  N.  J.  I* 
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no  arbitrary  period  within  which  a  reassessment  must  be  made/'  but  it 
should  be  made  within  a  reasonable  time."' 

§  785.  Nature  and  effect  of  re-assessment. — ^A  re-assessment  oper- 
ates as  a  lien  in  accordance  with  the  provision  of  the  governing  stat- 
ute.** It  usually  vacates,  supersedes  or  merges  the  original  assess- 
ment, so  that  there  is  but  the  one  lien.'*  But  this  lien  ordinarily  dates 
back  to  the  date  of  the  original  assessment  or  the  time  it  became  a 
lien.''"  It  has  also  been  held  that  the  power  to  make  a  re-assessment  is 
not  exhausted  by  an  abortive  attempt  to  make  it,  but  may  continue 
until  the  property  benefited  is  charged  with  its  just  and  proportionate 
share  of  the  cost  of  making  the  improvement.'^ 


166;  Gest  v.  Cincinnati,  26  Ohio  St. 
275;  Heath  v.  McCrea,  20  Wash.  342, 
55  Pac.  432.  But  see  Laflin  v.  Chi- 
cago, 48  111.  449. 

°=  State  V.  Ramsey  County  Dist. 
Ct.,  68  Minn.  242,  71  N.  W.  27.  See 
also.  Wood  V.  Strother,  76  Cal.  545, 
18  Pac.  766,  9  Am.  St.  249;  Dollar 
Sav.  Bank  v.  Ridge,  183  Mo.  506, 
82  S.  W.  56. 

■"City  of  Olympia  v.  Knox,  49 
Wash.  537,  95  Pac.  1090.  But  stat- 
utes sometimes  limit  the  time. 
Westall  V.  Altschul,  126  Cal.  164, 
58  Pac.  458.  And  it  has  heen  held 
that  a  statute  limiting  the  time  for 
enforcing  an  assessment  bars  a  re- 
assessment after  the  expiration  of 
such  time.  Frye  v.  Mt.  Vernon,  42 
Wash.  268,  84  Pac.  864.  But  com- 
pare Pardridge  v.  Hyde  Park,  131 
111.  537,  23  N.  E.  345. 

=»  Heath  v.  McCrea,  20  Wash.  342, 
55  Pac.  432. 

™  Jones  V.  Tonawanda,  158  N.  Y. 
438,  53  N.  E.  280.  See  also,  Pitts- 
burgh &c.  R.  Co.  V.  Taber,  168  Ind. 
419,  77  N.  E.  741;  Hibben  v.  Smith, 
158  Ind.  206,  62  N.  E.  447;  Mitchell 
V.  City  of  Portland,  53  Ore.  547,  99 
Pac.  881.  And  compare  also.  Gill  v. 
City  of  Oakland,  124  Cal.  335,  57 
Pac.  150. 

"Hibben  v.  Smith,  158  Ind.  206, 
211,  62  N.  E.  447;  Sinking  Fund 
Com'rs  V.  Linden  Tp.,  40  N.  J.  Eq. 
27.  In  the  Indiana  case  it  is  said 
that  it  "would  attach  to  the  prop- 
erty as  of  the  date  when  the  im- 
provement was  ordered  to  be  made." 

"Hughes  V.  City  of  Portland,  53 


Ore.  370,  100  Pac.  942,  949,  where  it 
is  said:  "The  general  rule  that  all 
tax  proceedings  shall  be  construed 
in  favor  of  the  taxpayer,  often  re- 
sults in  permitting  him  to  profit  by 
the  mere  non-observance  of  tech- 
nical and  unimportant  matters,  and 
thus  obtain  the  benefit  of  an  im- 
provement to  his  property  while  con- 
tributing nothing  to  its  payment,  to 
the  loss  of  either  the  contractor  or 
municipality,  or  both.  It  was  to 
cover  these  defects  and  compel  prop- 
erty owners  to  pay  their  due  pro- 
portion of  the  cost  of  improving 
their  property  that  the  re-assess- 
ment provision  was  inserted  in  the 
charter,  and  it  should  be  so  con- 
strued as  to  effectuate  the  purpose 
Intended.  It  plainly  authorizes  an 
assessment  or  re-assessment  of  prop- 
erty, benefited  by  a  public  improve- 
ment, as  often  as  may  be  necessary 
to  compel  it  to  bear  its  just  propor- 
tion of  the  cost  of  such  improvement. 
The  intention  of  the  charter  is  that 
no  technical  defects  in  the  proceed- 
ings for  the  improvement  of  a  street' 
which  has,  in  fact,  been  improved, 
to  the  benefit  of  adjoining  property, 
shall  prevent  or  stand  In  the  way  of 
the  benefited  property  paying  its 
just  portion  of  the  costs  thereof. 
State  V.  District  Court,  77  Minn. 
248,  79  N.  W.  971;  State  v.  Weyer- 
hauser,  68  Minn.  353,  71  N.  W.  265; 
Gill  V.  City  of  Oakland,  124  Cal.  335, 
57  Pac;  150."  See  also,  Pittsburgh 
&c.  Ry.  Co.  V.  Taber,  168  Ind.  419,  77 
N.  E.  741. 


§    786  EOADS  AND  STREETS.  180' 

§  786.  Effect  of  payment  of  original  assessment. — It  sometimes 
happens  that  one  or  more  of  the  property  owners  has  paid  the  original 
assessment  even  though  it  is  irregular  or  invalid.  In  such  a  case  a 
question  of  some  difficulty  is  presented  where  it  is  sought  to  set  aside 
or  vacate  the  entire  assessment  and  levy  a  re-assessment.  It  would 
clearly  be  unjust  to  make  a  double  assessment  against  those  who  have 
paid  the  original  assessment,  requiring  them  to  pay  twice  as  much, 
perhaps,  as  their  proportionate  share,  and  unless  some  means  or 
method  is  or  can  be  provided  for  making  it  just  as  to  all,  or  by  ex- 
empting those  who  have  thus  paid,  by  paying  back  what  they  have 
paid,  or  crediting  them  with  it  on  the  re-assessment,  or  the  like,  such 
a  re-assessment  cannot  be  made.  Indeed,  it  is  held  in  some  jurisdictions, 
where  the  statute  does  not  seem  to  cover  or  provide  for  such  cases,  that 
a  re-assessment  cannot  be  levied  under  such  circumstances  even  against 
the  owners  who  have  not  paid.'"  But  if  the  matter  can  be  fairly  ad- 
justed under  the  statute  there  would  seem  to  be  no  good  reason  why  the 
fact  that  some  property  owners  have  voluntarily  paid  the  original  as- 
sessment should  prevent  an  authorized  re-assessment  as  against  the 
others.  Such  a  re-assessment  may  be  made,  under  many  of  the  stat- 
utes.'^ In  some  instances  it  was  held  proper  to  do  so  and  exempt  the 
property  of  those  who  had  already  paid  from  the  re-assessment;'*  in 
others  it  has  been  held  proper  to  levy  the  re-assessment  upon  all  the 
property  and  then  credit  upon  such  reassessment  the  amount  paid  on 
the  original  assessment,' °  while,  under  some  statutes,  it  is  held  that  a 
re-assessment  cannot  be  levied  until  the  money  paid  on  the  original  as- 
sessment has  been  refunded.'* 

"  Danenhower  v.  Dist.  of  Colum-  ject  when  original  assessment  is  ar- 

bia,  7  Mackey  (D.  C.)   99;   State  v.  bitrarily  reduced  on  re-assessment, 

Elizabeth,   51  N.  J.   L.  485,  18  Atl.  see   State  v.   Ramsey  County  Dist. 

302;   Campion  v.  Elizabeth,  41  N.  J.  Ct.,  95  Minn.  503,  104  N.  W.  553. 

Li.  355;  City  of  Pittsburgh  v.  Logan,  "Bacon  v.  Savanilah,  105  Ga.  62, 

165  Pa.  St.  516,  30  Atl.  1017.  31  S.  E.  127;  Davis  v.  Litchfield,  155 

"Wood  V.   Strother,  76   Cal.   545,  111.    384,    40    N.    E.    354.     See   also, 

18  Pac.  766,  9  Am.  St.  249;  Preeport  Mayor  &c.  of  Baltimore  v.  Xniman, 

St.  R.  Co.  v.  Freeport,  151  111.  451,  79  Md.  469,  30  Atl.  43;  State  v.  Ram- 

38  N.  B.  137.  See  also,  Wells  v.  Chi-  sey  County  Bist.  Ct.,  77  Minn.  248, 

cago,  66  111.  280;   Mayor  &c.  of  Jer-  79  N.  W.  971. 

sey  City  v.  Green,  42  N.  J.  L.  627  "Philadelphia  &c.  Coal  &c.  Co.  v. 

and  authorities  cited  in  next  follow-  Chicago,  158  111.  9,  41  N.  B.  1102; 

ing   notes.    See   as   to   presumption  Kersten  v.  Milwaukee,  106  Wis.  200, 

that    original    assessment    has    not  81  N.  W.  1103,  48  L.  R.  A.  851. 

been  paid,  Warren  v.  Boston  Street  "  Mayor  &c.  of  Bayonne  v.  Morris, 

Com'rs,  187  Mass.  290,  72  N.  E.  1022.  61  N.  J.  L.  127,  38  Atl.  819;  Mayor 

As  to  right  of  paying  owner  to  ob-  &c.  of  Jersey  City  v.  O'Callaghan, 
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§  787.  Supplemental  assessments. — As  already  shown,  it  is  held  in 
some  jurisdictions  that  the  power  to  assess  is  not  necessarily  exhausted 
until  a  valid  assessment  is  made,  and,  in  some  instances,  power  to 
make  supplemental  assessments  is  implied.  Many  statutes  expressly 
confer  it,  and  either  because  it  is  so  granted,  or  is  deemed  to  be  con- 
ferred by  fair  implication,  it  is  generally  held  to  exist  in  a  proper 
case.'^  Under  some  statutes,  however,  it  is  held  that  it  does  not  exist.''* 
A  supplemental  assessment  may  be  considered,  in  a  sense,  as  a  kind  of 
reassessment  and  is  sometimes  so  treated,  but  it  is  not  strictly  a  reas- 
sessment and  it  can  usually  be  levied  only  where  there  is  a  deficiency. 
And  the  existence  of  the  prior  assessment  does  not  prevent  a  supple- 
mental assessment,  nor  does  a  supplemental  or  additional  assessment 
ordinarily  vacate  or  merge  the  prior  assessment.  Its  purpose  is  to 
supply  the  deficiency,  as  where  the  original  assessment  is  not  large 
enough  to  meet  the  cost  of  the  improvement,  and  not  to  vacate  and 
supersede  the  original  assessment  because  of  its  invalidity,  or  the  like. 
So  a  judgment  confirming  the  original  assessment  is  not  necessarily 
a  bar  to  a  supplemental  assessment.'"  And  it  has  been  held  that  the 
validity  of  the  original  assessment  cannot  be  inquired  into  in  proceed- 
ings to  levy  a  supplemental  assessment  f  but  it  has  been  held  in  other 
cases  that  if  the  original  assessment  is  void  there  cannot  be  a  mere  sup- 
plemental assessment.*^    The  matters  for  which  such  an  assessment 

41  N.  J.  L.  349.    But  see  to  effect  Manor  v.  Board  of  Com'rs  of  Jay 

that  city  cannot  repay  and  reassess  County,  137  Ind.  367,  34  N.  E.  959, 

unless  authorized  hy  statute.   State  36  N.  E.  1101;    Edwards  v.  Cooper, 

V.  Elizabeth,  51  N.  X  L.  485,  18  Atl.  168   Ind.   54,   79   N.   E.   1047;    Stone 

302.     Compare,    however.    State    v.  v.  Little  Yellow  Drainage  Dist.,  118 

Egan,  64  Minn.  331,  67  N.  W.  77.  Wis.  388,  95  N.  W.  405. 

"Wickett  V.  Cicero,  152  111.  575,  "Danenhower  v.  District  of  Co- 
38  N.  E.  909;  Cicero  v.  Skinner,  220  lumbia,  7  Mackey  (D.  C.)  99;  How- 
Ill.  82,  77  N.  E.  137;  City  of  Chicago  ell  v.  Buffalo,  15  N.  Y.  512. 
V.  Baldwin,  227  111.  534,  81  N.  E.  "  Cody  v.  Town  of  Cicero,  203  111. 
542;  Andrews  v.  People,  84  111.  28;  322,  67  N.  E.  859.  It  is  not  a  bar, 
Thayer  v.  Grand  Rapids,  82  Mich,  for  instance,  where  there  is  such  a 
298,  46  N.  W.  228;  State  v.  Ramsey  deficiency  and  the  original  assess- 
County  Dist.  Ct.,  95  Minn.  183,  103  ment  is  not  shown  to  have  been  for 
N.  W.  881;  City  of  Sedalia  v.  Cole-  the  full  amount  of  the  benefits, 
man,  82  Mo.  App.  560;  Meech  v.  ™  Conway  v.  Chicago,  219  111.  295, 
Buffalo,  29  N.  Y.  198.  See  also,  Dav-  76  N.  B.  3,84;  Goodwin  v.  Board  of 
idson  v.  New  Orleans,  96  U.  S.  97,  Com'rs  of  Warren  County,  146  Ind. 
24  L.  ed.  616;  Reclamation  Dist.  v.  164,  44  N..  E.  1110.  See  also.  State 
Hagar,  66  Cal.  54,  4  Pac.  945;  Os-  v.  Dist.  Ct.  of  St.  Louis  County,  61 
born  v.  Maxlnkuckee  &c.  Ice  Co.,  154  Minn.  542,  64  N.  W.  190. 
Ind.  101,  56  N.  E.  33;  Board  of  ^^  Union  Bldg.  Ass'n  v.  Chicago,  61 
Com'rs  of  Montgomery  County  v.  111.  439;  Beygeth  v.  Chicago,  65  111. 
Fullen,  111  tlnd.  410,  12  N.  E.  298;  189.    So,  under  an  Illinois  statute 
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may  be  levied  and  the  procedure  and  method  of  levying  it  are  usually 
prescribed  by  statute,  which  should  be  followed  as  in  other  cases.*' 


where  judgment  against  certain 
real  estate  was  refused  because  the 
description  was  so  defective  that  it 
could  not  be  identified,  it  was  held 
that  it  was  not  subject  to  re-assess- 
ment. City  of  Taylorvllle  v.  John- 
son, 242  111.  175,  89  N.  E.  979. 

^See  generally  Cody  v.  Town  of 
Cicero,  203  111.  322,  67  N.  B.  859; 
Boul  V.  People,  127  111.  240,  20  N. 
E.  1;  Lusk  V.  Chicago,  211  111.  183, 
71  N.  B.  878;  Wickett  v.  Town  of 
Cicero,  152  111.  575,  38  N.  E.  909; 
Town  of  Cicero  v.  Green,  211  111. 
241,  71  N.  E.  884;  Manor  v.  Board 
of  Com'rs  of  Jay  County,  137  Ind. 
367,  34  N.  B.  959,  36  N.  B.  1101;  Os- 
born  V.  Maxinkuckee  &c.  Ice  Co.,  154 
Ind.  101,  56  N.  E.  33;  Duncan  v. 
Lankford.  145  Ind.  145,  44  N.  E.  i2; 


Thayer  v.  Grand  Rapids,  82  Mich. 
298,  46  N.  W.  228;  Ireland  v.  Roch- 
ester, 51  Barb.  (N.  Y.)  414.  Supple- 
mental assessments  have  been  held 
proper  to  provide  for  a  continua- 
tion or  extension  of  the  original  im- 
provement. Briggs  V.  Union  Drain- 
age Dist.,  140  111.  53,  29  N.  E.  721; 
Shannon  v.  Omaha,  73  Neb.  507,  103 
N.  W.  53,  106  N.  W.  592.  See  also, 
McMillan  v.  Board  of  Com'rs  of 
Freeborn  County,  93  Minn.  16,  100 
N.  W.  384,  1125.  And  for  a  distinct 
part  of  the  original  improvement 
which  was  not  included  in  the  orig- 
inal assessment.  Halsey  v.  Town  of 
Lake  View,  188  111.  540,  59  N.  B. 
234;  City  of  Sedalia  v.  Coleman,  82 
Mo.  App.  560. 
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Section 

788.  Duty  to  keep  streets  in  repair 

— Liability  of  municipality. 

789.  Want    of    funds    no    defense- 

Positive  acts  of  negligence. 

790.  Extent  of  duty  and  liability. 

791.  Illustrative    cases    of    liability 

for  injuries  caused  by  holes 
and  the  like. 

792.  Illustrative    cases    of    liability 

for  injuries  caused  by  ob- 
structions. 

793.  Cities   not  insurers — Limits   of 

duty — Runaway  horses. 

794.  Objects  frightening  horses. 

795.  Liability  for  injury  where  neg- 

ligence of  city  concurs  with 
other  causes. 

796.  Excavations  and  barriers. 

797.  Basement  areas. 

798.  Steps  and  stairways. 

799.  Falling  objects. 

800.  Width  of  way  which  must  be 

kept  in  repair. 

801.  When  responsibility  of  city  be- 

gins and  over  what  ways  it 
extends. 

802.  Failure  to  light  streets. 

803.  Precautions  where  highway   is 

being  repaired  —  Continuance 
of  obligation  to  keep  in  re- 
pair. 

804.  Snow  and  ice. 

805.  Miscellaneous   cases  of  defects 

— ^Removal  of  safeguards  by 
third  persons. 

806.  Notice     of     defects— Construc- 

tive notice. 
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Section 

807.  Notice  in  case  of  latent  defects. 

808.  Matters  of  which  municlpalfty 

must  take  notice. 

809.  Evidence  of  notice. 

810.  Actual   notice. 

811.  Evidence  of  actual  notice. 

812.  Reasonable  time  to  repair  after 

notice. 
818.  Legislative     and     discretionary 
duties. 

814.  Negligence  of  Independent  con- 

tractor— When  city  not  liable. 

815.  Liability  of  city  where  work  Is 

done  by  independent  contrac- 
tor. 

816.  Liability    of    municipality    for 

acts  of  licensees. 

817.  Contributory     negligence — Care 

to  be  exercised  by  traveler. 

818.  Contributory  negligence — Effect 

of  knowledge  of  danger — Per- 
sonal disabilities. 

819.  Question  of  contributory  negli- 

gence generally  for  jury. 

820.  Illustrative   cases   on   contribu- 

tory negligence. 

821.  Effect  of  violation  of  statute  by 

traveler. 

822.  New    England    statutes    as    to 

travelers — Who  may  recover 
generally. 

823.  Special  or  peculiar  Injury  must 

be  shown. 

824.  Notice  of  injury. 

825.  Requisites  of  notice. 

826.  Illustrative    cases    as   to    suffi- 
ciency of  notice  of  Injury. 
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§  788.  (611)  Duty  to  keep  streets  in  repair— liabUity  of  munici- 
pality.— In  England  the  parishes  are  charged  with  the  repair  and 
maintenance  of  all  roads  lying  within  their  limits,  unless  by  custom 
or  prescription  the  burden  is  thrown  upon  particular  persons.*  In  the 
United  States,  townships  and  counties  usually  have  control  over  sub- 
urban highways,  and  are  often  required  by  statute  to  repair  their  roads, 
but  this  is  by  no  means  invariably  true,  as  we  have  heretofore  shown. 
In  cities  and  incorporated  towns  the  streets  are  ordinarily  under  the 
control  of  the  municipal  authorities.  The  entire  matter  of  the  main- 
tenance of  roads  and  streets  is,  in  this  country,  largely  regulated  by 
statute ;  for  no  matter  in  what  locality  a  highway  may  be,  it  is  for  the 
use  of  the  public  at  large,  and  is,  therefore,  subject  to  legislative  con- 
trol." In  most  of  the  states,  cities  are  given  extensive  powers,  either 
by  charter  or  by  general  statute,  over  the  streets  within  their  limits, 
and  are  held  to  corresponding  duties  and  liabilities.  By  many  of  the 
courts,  the  duty  to  maintain  and  repair  streets  is  held  to  be  implied 
^here  the  city  is  given  exclusive  control  over  streets  and  has  power  to 
Vaise  means  for  .that  purpose,^  and  this  seems  to  be  the  most  reasonable 


iRex  V.  Great  BrougMon,  5  Burr. 
2700;  Queen  v.  Horley,  8  L.  T.  (N. 
S.)  382;  Rex  v.  St.  George,  3  Campb. 
222;  Austin's  Case,  1  Ventr.  183,  189; 
Pratt's  Law  of  Highways  (14tli  ed.) 
49.  And  see  Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332.  So,  In  Canada, 
but  in  neither  country  are  they  held 
liable  to  a  civil  action  In  damages. 
Wellington  Corp.  v.  Wilson,  14  Upper 
Can.  C.  P.  299;  Grassick  v.  City  of 
Toronto,  39  Upper  Can.  Q.  B.  306; 
Russell  V.  Men  of  Devon,  2  T.  R.  667. 
See  also  Taylor  v.  Manson,  9  Cal. 
App.  382,  99  Pac.  410. 

=  O'Connor  v.  Pittsburgh,  18  Pa.  St. 
187;  Barney  v.  Keokuk,  94  U.  S.  324, 
24  L.  ed.  224;  Perry  v.  New  Orleans 
&c.  R.  Co.,  55  Ala.  413,  28  Am.  Rep. 
740;  Matter  of  Sackett  Street,  74  N. 
y.  95;  State  v.  Board  of  Com'rs  of 
Marion  County,  170  Ind.  595,  608,  85 
N.  E.  513.  And  see  ante,  Ch.  XXII 
and  XXIII.  In  Massachusetts  It  is 
held  that  the  legislature  may  ap- 
portion between  the  county  and 
towns  benefited  by  laying  out  a 
highway,  the  damages  to  be  paid  for 
the  property  taken,  and  also  the  cost 
of  maintenance  and  repairs,  and  may , 


delegate  the  authority  to  do  this  to 
commissioners.  Haverhill  Bridge  v. 
County  Com'rs,  103  Mass.  120,  4  Am. 
Rep.  518;  Whitman  v.  Groveland,  131 
Mass.  553.  See  also,  Attorney-Gen- 
eral V.  Cambridge,  16  Gray  (Mass.) 
247.  And  see  generally  as  to  legis- 
lative control  the  recent  cases  of 
People  V.  Chicago  Tel.  Co.,  —  111.  — , 
91  N.  E.  1065,  1070;  Smith  v.  Board 
of  Com'rs  of  Hamilton  County,  — 
Ind.  — ,  91  N.  E.  881,  885;  City  of 
New  York  v.  Rice,  —  N.  Y.  — ,  91 
N.  E.  283,  284;  Butler  v.  F.  R.  Penn 
Tobacco  Co.,  152  N.  Car.  416,  68  S.  E. 
12. 

'Grove  v.  City  of  Ft.  Wayne,  45 
Ind.  429,  15  Am.  Rep.  262;  Albrittln 
v.  Huntsville,  60  Ala.  486,  31  Am. 
Rep.  46;  Birmingham  v.  Starr,  112 
Ala.  98,  20  So.  424;  Carson  v.  City 
of  Genesee,  9  Idaho  244,  74  Pac. 
862,  108  Am.  St.  127;  Conrad  v.  Ith- 
aca, 16  N.  Y.  158;  Weet  v.  Brock- 
port,  16  N.  Y.  161;  Nelson  v.  Canls- 
teo,  100  N.  Y.  89,  2  N.  E.  473;  Sauls- 
bury  V.  Ithaca,  94  N.  Y.  27,  46  Am. 
Rep.  122;  BIyhl  v.  Watervllle,  57 
Minn.  115,  58  N.  W.  817,  47  Am.  St. 
596;  Kellogg  v.  Janesville,  34  Minn. 
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groimd  upon  which  the  liability  can  be  placed.  It  is  held  by  some 
courts,  however,  that  no  liability  for  failure  to  keep  streets  in  repair 
exists,  unless  it  is  expressly  so  provided  by  statute.*  Such  is  the  estab- 
lished law  as  to  towns  and  even  as  to  cities  in  the  New  England  states." 


132,  24  N.  W.  359;  Snook  v.  City  of 
Anaconda,  26  Mont.  128,  66  Pac.  756, 
758  (citing  text);  Sullivan  v.  City 
of  Helena,  10  Mont.  134,  25  Pac.  94; 
Delger  v.  City  of  St.  Paul,  14  Fed. 
567;  Weightman  v.  Washington 
Corp.,  1  Black  (U.  S.)  39,  51-53,  17 
L.  ed.  52;  City  of  Cleveland  v.  King, 
132  U.  S.  295,  33  L.  ed.  334,  10  Sup. 
Ct.  90;  Noble  v.  City  of  Richmond, 
31  Gratt.  (Va.)  271,  31  Am.  Rep.  726; 
Larson  v.  Grand  Forks,  3  Dak.  307, 
19  N.  W.  414;  City  of  Boulder  v. 
Niles,  9  Colo.  415,  12  Pac.  632;  God- 
dard  v.  Lincoln,  69  Neb.  594,  96  N. 
W.  273;  City  of  Guthrie  v.  Swan, 
6  Okla.  423,  51  Pac.  562;  Sutton  v. 
Snohomish,  11  Wash.  24,  39  Pac. 
273,  48  Am.  St.  847  (citing  text); 
Cooley  Torts,  625.  The  text  is  also 
cited  with  approval  in  Aiken  v.  Co- 
lumbus, 167  Ind.  139,  78  N.  E.  657, 
12  L.  R.  A.  (N.  S.)  416,  418.  Ab- 
sence both  of  funds  and  of  means  to 
procure  them  will  excuse  failure  to 
keep  in  repair.  Hines  v.  Lockport, 
50  N.  Y.  236;  Whitfield  v.  City  of 
Meridian,  66  Miss.  570,  6  So.  244, 
4  L.  R.  A.  834,  14  Am.  St.  596.  But 
the  burden  is  on  the  city  to  show 
that  fact.  Weed  v.  Ballston  Spa,  76 
N.  Y.  329.  See  also.  City  of  Colum- 
bus V.  Ogletree,  102  Ga.  293,  29  S. 
E.  749;  Lord  v.  City  of  Mobile,  113 
Ala.  360,  21  So.  366;  Moon  v.  City 
of  Ionia,  81  Mich.  635,  46  N.  W.  25; 
Stone  V.  Langworthy,  20  R.  I.  602, 
40  Atl.  832. 

*City  of  Detroit  v.  Blackeby,  21 
Mich.  84,  4  Am.  Rep.  450;  Oliver  v. 
Worcester,  102  Mass.  489,  3  Am.  Rep. 
485;  Pray  v.  Jersey  City,  32  N.  J.  L. 
394;  Winbigler  v.  Los  Angeles,  45 
Cal.  36;  Young  v.  City  Council,  20 
S.  Car.  116,  47  Am.  Rep.  827;  Parks 
V.  Greenville,  44  S.  Car.  168,  21  S. 
E.  540;  Altnow  v.  Sibley,  30  Minn. 
186,  14  N.  W.  -877,  44  Am.  Rep.  191; 
Arkadelphia  v.  Windham,  49  Ark. 
139,  4  S.  W.  450,  4  Am.  St.  32; 
Collier  v.  Ft.  Smith,  73  Ark.  447, 


84  S.  W.  480,  68  L.  R.  A.  237;  Rob- 
erts V.  City  of  Detroit,  102  Mich.  64, 
60  N.  W.  450,  27  L.  R.  A.  572.  And 
the  United  States  courts  within  the 
state  are  bound  by  the  local  law. 
City  of  Detroit  v.  Osborne,  135  U.  S. 
492,  34  L.  ed.  260,  10  Sup.  Ct.  1012. 
"Hill  V.  Boston,  122  Mass.  344,  23 
Am.  Rep.  332;  French  v.  Boston,  129 
Mass.  592,  37  Am.  Rep.  393;  Burritt 
V.  New  Haven,  42  Conn.  174;  Bast- 
man  V.  Meredith,  36  N.  H.  284,  72 
Am.  Dec.  302;  Morgan  v.  Hallowell, 
57  Me.  375;  Spear  v.  Westbrook,  104 
Me.  496,  72  Atl.  311;  Salzman  v.  New 
Haven,  81  Conn.  389,  71  Atl.  500; 
Jones  V.  New  Haven,  34  Conn. 
1;  Beardsley  v.  Hartford,  50  Conn. 
529,  47  Am.  Rep.  677,  4  Am.  & 
Bng.  Corp.  Cas.  595;  Udkin  v.  New 
Haven,  80  Conn.  291,  68  Atl.  253; 
Colwell  V.  Waterbury,  74  Conn.  568, 
51  Atl.  530,  57  L.  R.  A.  218;  Hyde 
V.  Jamaica,  27  Vt.  443;  Bates  v. 
Rutland,  62  Vt.  178,  20  Atl.  278,  9 
L.  R.  A.  363,  22  Am.  St.  95.  The 
cases  just  cited  will  serve  to  show 
what  is  and  what  is  not  actionable 
negligence  under  the  New  England 
statutes.  They  generally  provide 
that  the  streets  shall  be  kept  in  good 
and  suflBcient  repair,  or  safe  and 
convenient,  and  that  the  town  or 
city  shall  be  liable  to  persons  in- 
jured by  reason  of  any  defect  or 
want  of  repair.  In  some  of  them  the 
right  to  recover  is  granted  only  to 
travelers.  A  brief  synopsis  of  some 
of  the  statutes  will  be  found  in  2  Dil- 
lon Munic.  Corp.,  §  1000,  note, 2.  As 
to  what  constitutes  a  defect,  see  the 
opinions  in  the  carefully  considered 
cases  of  Kingsbury  v.  Dedham,  13 
Allen  (Mass.)  186,  90  Am.  Dec.  191; 
Hewison  v.  City  of  New  Haven,  34 
Conn.  136,  91  Am.  Dec.  718,  722;  Mc- 
Kellar  v.  Detroit,  57  Mich.  158,  23 
N.  W.  621,  58  Am.  Rep.  357;  Morgan 
V.  City  of  Lewiston,  91  Me.  566,  40 
Atl.  545;  Lane  v.  City  of  Lewiston, 
91  Me.  292,  39  Atl.  999;  Buck  v.  Bid- 
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Wliere  the  duty  to  repair  is  expressly  east  upon  a  municipal  corporation 
and  it  is  provided  with  means  to  perform  such  duty,  it  is,  according 
to  the  prevailing  doctrine,  liable  to  any  one  injured  without  fault  on 
his  part,  by  its  neglect  to  perform  such  duty,  regardless  of  the  want  of 
any  statute  expressly  imposing  such  liability.  And  it  is  conceived  that 
outside  of  New  England  and  two  or  three  other  jurisdictions,  the  rule, 
even  where  the  duty  is  not  specifically  enjoined,  is  that  a  municipal 
corporation  which  is  given  exclusive  control  over  its  streets,  together 
with  means  to  repair  and  maintain  them,  is  in  duty  bound  to  exercise 
the  power  granted  so  far  as  to  make  its  streets  reasonably  safe  and  con- 
venient; and  if  it  fails  to  do  so,  it  is  liable  for  any  injury  occasioned 
by  its  neglect  to  perform  such  duty.  This  is  certainly  the  rule  which 
has  found  favor  with  the  great  majority  of  the  courts.* 


deford,  82  Me.  433,  19  Atl.  912;  Hoyt 
v.  Danbury,  69  Conn.  341,  37  Atl. 
1051;  Yotter  v.  Detroit,  107  Mich.  4, 
64  N.  W.  743;  Strieker  v.  Reedsburg, 
101  Wis.  457,  77  N.  W.  897;  Jackson 
V.  Lansing,  121  Mich.  279,  80  N.  W. 
8.  As  to  who  may  recover  as  trav- 
elers, see  Hardy  v.  Keene,  52  N.  H. 
370;  Blodgett  v.  Boston,  8  Allen 
(Mass.)  237;  Britton  v.  Cumming- 
ton,  107  Mass.  347;  Barker  v.  Wor- 
cester, 139  Mass.  74,  29  N.  E.  474; 
Wilson  v.  Granby,  47  Conn.  59,  36 
Am.  Rep.  51,  22  Alb.  L.  Jour.  416; 
Stinson  v.  Gardiner,  42  Me.  248, 
66  Am.  Bee.  281. 

'  Authorities  cited  in  note  3,  ante, 
§  788,  and  see,  in  addition,  Selma  v. 
Perkins,  68  Ala.  145;  Albrittin  v. 
Huntsville,  60  Ala.  486,  31  Am.  Rep. 
46;  Birmingham  v.  Starr,  112  Ala. 
98,  20  So.  424;  City  of  Bessemer  v. 
Carroll,  154  Ala.  506,  45  So.  419; 
City  of  Denver  v.  Magivney,  44 
Colo.  157,  96  Pac.  1002;  City  of  Den- 
ver V.  Dunsmore,  7  Colo.  328,  3  Pac. 
705;  City  of  Denver  v.  Dean,  10  Colo. 
375,  16  Pac.  30,  3  Am.  St.  594;  Lar- 
son V.  Grand  Forks,  3  Dak.  307,  19 
N.  W.  414;  City  of  Cedartown  v. 
Brooks,  2  Ga.  App.  583,  59  S.  E.  836; 
Carson  v.  Genesee,  9  Idaho,  244, 
74  Pac.  862,  108  Am.  St.  127; 
Sterling  v.  Thomas,  60  111.  264; 
Bloomington  v.  Bay,  42  111.  503; 
Browning  v.  Springfield,  17  111.  143, 
63    Am.    Dec.    345;    Grove    t.    Ft. 


Wayne,  45  Ind.  429, 15  Am.  App.  262; 
City  of  Muncie  v.  Hey,  164  Ind.  570, 
74  N.  B.  250;  Town  of  Kentland  v. 
Hagan,  17  Ind.  App.  1,  46  N.  E. 
43;  City  of  La  Porte  v.  Osborne, 
43  Ind.  App.  100,  86  N.  E.  995; 
City  of  Eudora  v.  Miller,  30  Kan. 
494,  2  Pac.  685;  City  of  Kansas  City 
v.  Bradbury,  45  Kan.  381,  25  Pac. 
889,  23  Am.  St.  731;  Ft.  Scott  v. 
Brothers,  20  Kan.  455;  Topeka  v. 
Tuttle,  5  Kan.  311;  Jansen  v.  At- 
chison, 16  Kan.  358;  Gould  v.  To- 
peka, 32  Kan.  485,  4  Pac.  822,  49 
Am.  Rep.  496;  Langan  v.  Atchison, 
35  Kan.  318,  11  Pac.  38,  57  Am.  Rep. 
165;  City  of  Henderson  v.  Sizemore, 
31  Ky.  L.  1134,  104  S.  W.  722;  but 
compare  Harney  v.  City  of  Lexing- 
ton, 130  Ky.  251,  113  S.  W.  115; 
Oneill  V.  New  Orleans,  30  La.  Ann. 
220,  31  Am.  Rep.  221;  Cline  v.  Cres- 
cent City  R.  Co.,  43  La.  Ann.  327,  9 
So.  122,  26  Am.  St.  187;  Aucoin  v. 
New  Orleans,  105  La.  271,  29  So. 
502;  City  of  Baltimore  v.  Beck,  96 
Md.  183,  53  Atl.  976;  City  of  Balti- 
more V.  Walker,  98  Md.  637,  57  Atl. 
4;  Shartle  v.  Minneapolis,  17  Minn. 
308;  Kellogg  v.  Janesville,  34  Minn. 
132,  24  N.  W.  359;  Young  v.  Water- 
ville,  39  Minn.  196,  39  N.  W.  97; 
Bell  V.  West  Point,  51  Miss.  262; 
Smith  V.  St.  Joseph,.  45  Mo.  449; 
Bowie  v.  Kansas  City,  51  Mo.  454; 
Beaudean  v.  Cape  Girardeau,  71  Mo. 
392;  Loewer  v.  Sedalia,  77  Mo.  431; 
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§  789.  (612)  Want  of  funds  no  defense— Positive  acts  of  negli- 
gence.— It  is  no  defense  to  an  action  against  a  city  for  an  injury 
caused  by  its  neglect  to  repair  a  street,  that  the  city  has  no  funds  on 
hand  for  that  purpose  and  that  it  has  exhausted  the  regular  tax  levy, 
where  its  charter  permits  it  to  levy  an  additional  tax  for  purposes  of 
general  utility,^  or  it  has  authority  to  do  the  work  at  the  expense  of 


Maus  V.  Springfield,  101  Mo.  613, 
14  S.  W.  630,  20  Am.  St.  634;  Young 
V.  Webb  City,  150  Mo.  333,  51  S.  W. 
709;  City  of  Carthage  v.  Garner,  209 
Mo.  688,  108  S.  W.  521;  Miller  v. 
Canton,  112  Mo.  App.  822,  87  S.  W. 
96;  McCune  v.  Missoula,  10  Mont. 
146,  25  Pac.  442;  Sullivan  v.  Helena, 
10  Mont.  134,  25  Pac.  94;  May  v. 
Anaconda,  26  Mont.  140,  66  Pac. 
759;  Snook  v.  Anaconda,  26  Mont. 
128,  66  Pac.  756,  758  (citing  text); 
City  of  Lincoln  v.  O'Brien,  56  Neb. 
761,  77  N.  W.  76;  Goodrich  v.  Uni- 
versity Place,  80  Neb.  774,  115  N. 
W.  538;  McDonough  v.  Virginia  City, 
6  Nev.  90;  Durant  v.  Palmer,  29  N. 
J.  L.  544;  Wendell  v.  Troy,  39  Barb. 
(N.  Y.)  329,  affirmed  in  4  Abb.  App. 
Dec.  563;  Turner  v.  Newburgh,  109 
N.  Y.  301,  16  N.  E.  344,  4  Am.  St. 
453;  Ehrgott  v.  New  York,  96  N.  Y. 
264,  48  Am.  Rep.  622;  Twist  v.  Roch- 
ester, 37  App.  Div.  (N.  Y.)  307,  55  N. 
Y.  S.  850,  affirmed  in  165  N.  Y.  619, 
59  N.  E.  1131;  Seymour  v.  Salaman- 
ca, 137  N.  Y.  364,  33  N.  E.  304; 
Wallace  v.  New  York,  18  How.  Pr. 
(N.  Y.)  169;  Davenport  v.  Buckman, 
10  Bosw.  (N.  Y.  Super.)  20,  16  Abb. 
Pr.  (N.  Y.)  341,  affirmed  in  37  N.  Y. 
568;  Hutson  v.  New  York,  5  Sandf. 
(N.  Y.)  289;  Champlin  v.  Penn  Yan, 
34  Hun  (N.  Y.)  33,  affirmed  in  102  N. 
Y.  680;  Dillon  v.  Raleigh,  124  N. 
Car.  184,  32  S.  E.  548;  Neal  v. 
Marlon,  129  N.  Car.  345,  40  S.  E.  116; 
Vandyke  v.  Cincinnati,  1  Disney 
(Ohio)  532;  Evans  v.  Cincinnati,  1 
Ohio  Dec.  (reprint)  452;  City  of 
Guthrie  v.  Swan,  5  Okla.  779,  51 
Pac.  562;  Farquar  v.  City  of  Rose- 
burg,  18  Ore.  271,  22  Pac.  1103,  17 
Am.  St.  732;  Batdorff  v.  Oregon  City, 
53  Ore.  402,  100  Pac.  937,  938  (citing 
text) ;  Boyle  v.  Hazleton,  171  Pa.  St. 
167,  33  Atl.  142;  Burns  v.  Bradford, 
137  Pa.  St.  361,  20  Atl.  997,  11  L.  R. 


A.  726;  Redford  v.  Coggeshall,  19  R. 
I.  313,  36  Atl.  89;  Bangus  v.  Atlanta 
City,  74  Tex.  629,  12  S.  W.  750; 
Klein  v.  Dallas,  71  Texas  280,  8  S. 
W.  90;  Galveston  v.  Posnainsky,  62 
Texas  118,  50  Am.  Rep.  517;  Galves- 
ton V.  Barbour,  62  Texas  172,  50  Am. 
Rep.  519;  Noble  v.  Richmond,  31 
Gratt.  (Va.)  271,  31  Am.  Rep.  726; 
Clark  V.  Richmond,  83  Va.  355,  5  S. 
E.  369,  5  Am.  St.  281;  Lorence  v.  Bl- 
lensburgh,  13  Wash.  341,  43  Pac. 
20,  52  Am.  St.  42;  Mischke  v.  Seat- 
tle, 26  Wash.  616,  67  Pac.  357;  Say- 
lor  V.  Montesano,  11  Wash.  328,  39 
Pac.  653;  Sutton  v.  Snohomish,  11 
Wash.  24,  39  Pac.  273,  48  Am.  St. 
847;  Hutchinson  v.  Olympia,  2  Wash. 
Ter.  314,  5  Pac.  606;  Griffin  v.  Wil- 
liamstown,  6  W.  Va.  312;  Barnes  v. 
District  of  Columbia,  91  U.  S.  540, 
23  L.  ed.  440;  Nebraska  City  v. 
Campbell,  2  Black  (U.  S.)  590,  17 
L.  ed.  271;  City  of  Chicago  v.  Rob- 
bins,  2  Black  (U.  S.)  418,  17  L.  ed. 
298;  City  of  Providence  v.  Clapp,  17 
How.  (U.  S.)  161,  15  L.  ed.  72; 
Delger  v.  St.  Paul,  14  Fed.  567.  See 
also,  Bathurst  v.  Macpherson,  L.  R. 
4  App.  Cas.  256;  notes  to  Whitfield 
V.  City  of  Meridian,  14  Am.  St.  596, 
598;  Thompson  v.  Village  of  Quincy, 
10  L.  R.  A.  734;  Browning  v.  City 
of  Springfield,  17  111.  143,  63  Am. 
Dec.  345,  352,  and  notes  in  103  Am. 
St.  260,  and  20  L.  R.  A.  (N.  S.)  513. 
But  negligence  is  the  basis  of  the 
right  to  damages,  and  where  the 
injury  is  the  result  of  a  pure  acci- 
dent there  can  be  no  recovery.  En- 
right  V.  Atlanta,  78  Ga.  288;  Hunt  v. 
New  York,  109  N.  Y.  134,  16  N.  B. 
320;  Hubbell  v.  City  of  Yonkers,  104 
N.  Y.  434,  10  N.  E.  858,  58  Am.  Rep. 
522n. 

'Erie  City  v.  Schwingle,  22  Pa. 
St.  384,  60  Am.  Dec.  87;  Hines  v. 
Lockport,  50  N.  Y.  236;  Albrlttln  v. 
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abutters.  And  even  in  those  states  in  which  it  is  held  that  municipal 
corporations  are  not  liable  for  failure  to  repair  their  streets,  they  are, 
nevertheless,  held  liable  for  positive  acts  of  negligence  by  reason  of 
which  the  streets  are  rendered  unsafe.*  In  accordance  with  the  gen- 
eral rule,  lack  of  funds  has  been  held  not  to  be  a  good  excuse  for  fail- 
ure of  a  township  to  open  an  established  road,  where  the  township 
authorities  are  authorized  to  call  out  the  inhabitants  to  do  the  work.' 

§  790.   (&13)  Extent  of  duty  and  liability.— The  duty  to  keep  the 
roads  and  streets  reasonably  safe  for  passage  in  the  ordinary  modes  is 


Huntsville,  60  Ala.  486,  31  Am.  Rep. 
46;  Delger  v.  St.  Paul,  14  Fed.  567; 
Shartle  v.  Minneapolis,  17  Minn.  308; 
Evanston  v.  Gunn,  99  U.  S.  660,  25 
L.  ed.  306;  Mayor  v.  Lewis,  92  Ala. 
352,  9  So.  243;  Lord  v.  City  of  Mo- 
bile, 113  Ala.  360,  21  So.  366;  Car- 
ney V.  Marseilles,  136  111.  401,  26  N. 
E.  491,  29  Am.  St.  328;  City  of 
Springfield  v.  Doyle,  76  111.  202; 
Moon  V.  Ionia,  81  Mich.  635,  46  N. 
W.  25;  Conner  v.  Nevada,  188  Mo. 
148,  86  S.  W.  256,  107  Am.  St.  314. 
Nor  that  it  had  expended  all  its 
funds  on  the  improvement  of  other 
streets.  Whitfield  v.  City  of  Meri- 
dian, 66  Miss.  570,  6  So.  244,  14  Am. 
St.  596,  4  L.  R.  A.  834.  See  also. 
Incorporated  Village  of  Shelby  v. 
Clagett,  46  Ohio  St.  549,  22  N.  E. 
407,  5  L.  R.  A.  606;  Peach  v.  Utica, 
10  Hun  (N.  Y.)  477;  Adsit  v.  Bra- 
dy, 4  Hill  (N.  Y.)  630,  40  Am.  Dec. 
305;  Hover  v.  BarkhoofC,  44  N.  Y. 
113.  But  compare  Monk  v.  New  Ut- 
recht, 104  N.  Y.  552,  11  N.  E.  268. 
Nor  that  it  had  no  funds  available 
and  was  indebted  up  to  the  consti- 
tutional limit  where  it  has  power  to 
make  the  repairs  at  the  expense  of 
abutting  property  owners.  City  of 
New  Albany  v.  McCuIloch,  127  Ind. 
500,  26  N.  E.  1074;  City  of  Mayfleld 
V.  Hughley,  —  Ky.  — ,  122  S.  W. 
838;  City  of  Belton  v.  Turner  (Tex. 
Civ.  App.),  27  S.  W.  831.  See  also 
Heath  v.  Manson,  147  Cal.  694,  82 
Pac.  331,  333;  Village  of  Shelby  v. 
Clagett,  46  Ohio  St.  549,  22  N.  E. 
407,  5  L.  ^.  A.  606.  And  in  support 
of  the  general  proposition  that  lack 
of  funds  is  no  justification,  see  City 


of  Dallas  v.  Strayer  (Tex.  Civ.  App.), 
73  S.  W.  980;  McKinney  v.  Brown 
(Tex.  Civ.  App.),  81  S.  W.  88.  Com- 
pare also  City  of  Columbus  v.  Ogle- 
tree,  102  Ga.  293,  29  S.  E.  749;  Hall 
V.  Norwalk,  65  Conn.  310,  32  Atl. 
400;  O'Brien  v.  Woburn,  184  Mass. 
598,  69  N.  E.  350.  It  may  be  a  de- 
fense where  there  are  no  funds  and 
no  means  of  obtaining  any  or  mak- 
ing the  repairs  at  the  expense  of  the 
abutters  or  the  like.  Whitfield  v. 
City  of  Meridian,  66  Miss.  570,  6  So. 
244,  14  Am.  St.  596,  4  L.  R.  A.  834; 
Hines  v.  Lockport,  50  N.  Y.  236.  See 
also,  Taylor  v.  Manson,  9  Cal.  App. 
382,  99  Pac.  410;  Williams  v.  Tax- 
ing Dist,  16  Lea  (Tenn.)  531.  The 
burden  of  showing  inability  because 
of  a  want  of  funds  is  on  the  munici- 
pality. Eveleigh  v.  Hounsfield,  34 
Hun  (N.  Y.)  140.  See  also  Orth  v. 
Milwaukee,  59  Wis.  336,  18  N.  W.  10. 

«Hill  V.  Boston,  122  Mass.  344,  23 
Am.  332;  City  of  Chicago  v.  Hesing, 
83  111.  204,  25  Am.  Rep.  378;  Mayor 
of  Baltimore  v.  Pendleton,  15  Md. 
12;  2  Dillon  Munic.  Corp.,  §  1024. 
But  a  city  is  not  liable  for  a  defec- 
tive way  constructed  by  it  beyond  the 
limits  of  the  state.  Becker  v.  City 
of  La  Crosse,  99  Wis.  414,  75  N.  W. 
84,  67  Am.  St.  874,  40  L.  R.  A.  829.  A 
city  may  be  liable  for  a  positive 
wrong  when  not  liable  to  individu- 
als for  mere  non-performance  of 
duty  to  public.  Collier  v.  Fort 
Smith,  73  Ark.  447,  84  S.  W.  480,  68 
L.  R.  A.  237,  238  (citing  text  and 
holding  city  not  liable  for  mere  non- 
feasance). 

•Reger  v.  Madison  Tp.,  —  N.  J. 
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a  comprehensive  one,  and  requires  the  public  corporation  upon  which 
it  is  imposed  to  use  reasonable  care  to  keep  them  clear  from  obstruc- 
tions,^" and  free  from  holes  or  excavations  which  render  their  uae 
hazardous  to  one  exercising  due  care."  Nor  is  the  duty  fully  per- 
formed by  making  safe  the  surface  of  the  way,  for  cities  are  liable  for 


— ,  71  Atl.  1115  (holding  that  man- 
damus will  lie).  See  also,  Klnmouth 
V.  Tp.  of  Wall,  73  N.  J.  L.  440,  63 
Atl.  861. 

"City  of  Michigan  City  v.  Boeck- 
ling,  122  Ind.  39,  23  N.  B.  518; 
Ooodfellow  V.  New  Tork,  100  N.  Y. 
15,  2  N.  E.  462;  City  of  Dayton  v. 
Taylor,  62  Ohio  St.  11,  56  N.  B.  480; 
McKim  V.  Philadelphia,  217  Pa. 
243,  66  Atl.  340,  19  L.  R.  A.  (N.  S.) 
506n  and  extended  note;  McDowell 
V.  Preston,  104  Minn.  263,  116  N.  W. 
470,  18  L.  R.  A.  (N.  S.)  190; 
O'Dwyer  v.  Northern  Market  Co.,  24 
App.  (D.  C.)  81;  Fowler  v.  Straw- 
herry  Hill,  74  Iowa  644,  38  N.  W. 
521;  Osage  City  v.  Larkin,  40  Kan. 
206,  19  Pac.  658,  10  Am.  St.  186, 
2  L.  R.  A.  56;  City  of  Galveston 
V.  Reagan  (Tex.  Civ.  App.),  43  S. 
W.  48;  City  of  Henderson  v.  Burke 
(Ky.),  44  S.  W.  422,  19  Ky.  L.  1781. 
Some  of  the  cases  hold  a  very  strict 
doctrine  upon  the  question  of  what 
will  constitute  an  actionable  ob- 
struction or  defect,  and,  perhaps, 
carry  the  rule  to  an  unjust  extent. 
In  Glantz  v.  City  of  South  Bend,  106 
Ind.  305,  6  N.  B.  632,  the  inequality 
between  a  cement  pavement  and  a 
brick  walk  was  held  to  create  a  lia- 
bility. And  in  City  of  Indianapolis 
V.  Cook,  99  Ind.  10,  it  was  intimated 
that  the  city  might  be  guilty  of  neg- 
ligence in  permitting  a  water  box  to 
extend  one  and  one-half  inches 
above  the  surface  of  the  sidewalk. 
Some  of  the  cases  declare  a  more 
liberal  rule  in  favor  of  the  munici- 
pality. Schroth  V.  City  of  Prescott, 
63  Wis.  652,  24  N.  W.  405;  Cook  v. 
Milwaukee,  27  Wis.  191;  Hill  v. 
Fond  du  Lac,  56  Wis.  242,  14  N.  W. 
25;  Village  of  Ponca  v.  Crawford, 
23  Neb.  662,  37  N.  W.  609,  8  Am.  St. 
144,  and  note;  City  of  Hartford  v. 
Graves,  8  Kan.  App.  677,  57  Pac.  133; 
Weisse  v.  City  of  Detroit,  105  Mich. 


482,  63  N.  W.  423;  Jackson  v.  Lan- 
sing, 121  Mich.  279,  80  N.  W.  8.  See 
generally,  Sutter  v.  Young  Tp.,  130 
Pa.  St.  72,  18  Atl.  610;  Chamber- 
lain V.  Town  of  Wheatland,  54  Hun 
(N.  Y.)  635,  7  N.  Y.  S.  190;  Fitzger- 
ald V.  City  of  Troy,  54  Hun  (N.  Y.) 
633,  7  N.  Y.  S.  103;  Mayor  v.  Shef- 
neld,  4  Wall.  (U.  S.)  189,  18  L.  ed. 
416;  Minick  v.  Troy,  83  N.  Y.  514; 
Ring  V.  Cohoes,  77  N.  Y.  83,  33  Am. 
Rep.  574;  Stratton  v.  City  of  New 
York,  190  N.  Y.  294,  83  N.  E.  40; 
Butler  V.  Village  of  Oxford,  186  N. 
Y.  444,  79  N.  E.  712.  Circumstances 
will  determine,  as  a  general  rule,  in 
each  particular  case  whether  the 
municipality  can  be  justly  charged 
with  negligence.  Forker  v.  Borough 
of  Sandy  Lake,  130  Pa.  St.  123,  18 
Atl.  609. 

"City  of  Chicago  v.  Robbins,  2 
Black  (U.  S.)  418,  17  L.  ed.  298; 
Robbins  v.  Chicago,  4  Wall.  (U.  S.) 
657,  18  L.  ed.  427;  Barnes  v.  District 
of  Columbia,  91  U.  S.  540,  23  L.  ed. 
440;  Ehrgott  v.  Mayor,  96  N.  Y.  264, 
48  Am.  Rep.  622;  Brusso  v.  City  of 
Buffalo,  90  N.  Y.  679;  Walsh  v.  May- 
or, 107  N.  Y.  220,  13  N.  E.  911;  Pet- 
tengill  V.  City  of  Yonkers,  39  Hun 
(N.  Y.)  449,  on  appeal,  41  Alb.  L.  J. 
138;  Wall  v.  Pittsburgh,  205  Pa.  48, 
54  Atl.  497;  O'Neill  v.  New  Orleans, 
30  La.  Ann.  220,  31  Am.  Rep.  221; 
Sherwood  v.  District  of  Columbia,  3 
Mackey  (D.  C.)  276;  Cromarty  v. 
City  of  Boston,  127  Mass.  329,  34  Am. 
Rep.  381;  Crites  v.  City  of  New  Rich- 
mond, 98  Wis.  55,  73  N.  W.  322;  Pur- 
cell  V.  Chicago,  231  111.  164,  83  N.  E. 
137.  But  they  must  be  such  that  a 
reasonably  prudent  person,  in  the 
exercise  of  reasonable  care,  would 
anticipate  danger  from  them.  Beltz 
V.  Yonkers,  148  N.  Y.  67,  42  N.  E. 
401;  Hamilton  v.  Buffalo.  173  N.  Y. 
72,  65  N.  B.  944. 
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negligently  permitting  unguarded  excavations  near  the  line  of  the  road 
or  street  as  well  as  for  negligently  allowing  objects  likely  to  cause  in- 
jury to  be  placed  upon  the  way  or  near  the  line.^^  So,  too,  they  are 
liable  for  negligently  suffering  awnings  or  structures  to  project  over 
sidewalks  and  thus  cause  injury  to  those  rightfully  using  the  street.^' 
It  may  be  said  in  a  general  way,  and  that  is  here  sufficient,  for  the 
subject  is  considered  at  length  in  the  subsequent  pages  of  this  chapter, 
that  cities  and  incorporated  towns  are  liable  for  any  wrongful  act 
which  makes  the  use  of  the  way  unsafe,  whether  it  is  done  by  the  cor- 
poration itself  or  by  a  third  person  ;^*  but  it  is  always  to  be  understood 
that  in  no  event  are  they  responsible  unless  their  own  want  of  care  or 
skill  is  a  proximate  cause  of  the  injury. 

§  791.  (614)  Illustrative  cases  of  liability  for  injuries  caused  by 
holes  and  the  like. — Cities  have  been  held  liable  for  injuries  caused 
by  a  cesspool  in  a  street  with  an  iron  grating  or  cover,  having  between 
its  bars  a  space  wide  enough  for  a  horse's  foot  to  get  into,^°  for  injuries 
caused  by  a  hole  three  feet  by  four  across  and  four  feet  deep  in.  a 
Etreet,^^  and  in  many  other  cases  where  travelers  were  injured  by 
falling  into  holes  in  streets  or  sidewalks,  of  the  existence  of  which  the 
authorities  had,  or  ought  to  have  had,  notice.^^     So  they  have  been 

^  Fritsch  v.  Allegheny,  91  Pa.  St.  "  The  text  is  quoted  in  Glty  Coun- 

226;  North  Manheim  v.  Arnold,  119  cil  of  Augusta  v.  Tharpe,  113  Ga.  152, 

Pa.  St.  380,  13  Atl.  444,  4  Am.  St.  38  S.  E.  389,  390.    See  also  Meyers  v. 

650;  Hinckley  V.  Somerset,  145  Mass.  Philadelphia,    217    Pa.   159,   66  Atl. 

326,  14  N.  E.  166;    Hyde  v.  Boston  251,  10  L.  R.  A.   (N.  S.)   678;    post 

Elev.  R.  Co.,  186  Mass.  115,  71  N.  E.  §  814    (633);     City    of    Mayfield   v. 

118;  Baldwin  v.  City  of  Springfield,  Hughley,  —  Ky.  — ,  122  S.  W.  838; 

141  Mo.  205,  42  S.  W.  717;   Olson  v.  District  of  Columbia  v.   Blaclonan, 

City  of  Chippewa  Falls,  71  "Wis.  558,  32  App.  D.  C.  32;   Sutter  v.  Kansas 

37  N.  W.  575;    Ray  v.  St.  Paul,  40  City,  138   Mo.  App.  105,  119  S.  W. 

Minn.  458,  42  N.  "W.  297;  post,  §  796  1084. 

(618)  for  additional  authorities  and  "Buck  v.  Biddeford,  82  Me.  433, 19 

treatment.  Atl.  912. 

^=Rehberg  v.  New  York,  91  N.  T.  i"  Mayor  v.  Lewis,  92  Ala.  352,  9 
137,  43  Am.  Rep.  657;  Hume  v.  New  So.  243;  Lord  v.  City  of  Mobile,  113 
York,  74  N.  Y.  264;  Bieling  v.  City  Ala.  360,  21  So.  366.  In  City  of  De- 
of  Brooklyn,  120  N.  Y.  98,  24  N.  E.  catur  v.  Stoops,  21  Ind.  App.  397,  52 
389;  Bohen  v.  Waseca,  32  Minn.  176,  N.  B.  623,  the  hole  was  twelve  inches 
19  N.  "W.  730,  50  Am.  Rep.  564;  Lan-  deep  and  the  city  was  held  liable, 
gan  v.  Atchison,  35  Kan.  318,  11  Pac.  "  Sproul  v.  City  of  Seattle,  17 
38,  57  Am.  Rep.  165;  post  §  799  (620)  Wash.  256,  49  Pac.  489;  Russell 
for  additional  authorities  and  full  v.  Columbia,  74  Mo.  480,  41  Am. 
treatment.  See  also  McCrovey  v.  Rep.  325;  Robinson  v.  Mayor  of  Wll- 
Garrett,  109  Va.  645,  64  S.  E.  978,  mington,  8  Houst.  (Del.)  409,  32  Atl. 
979  (citing  text).  But  compare  347;  Mayor  of  Americus  v.  Chapman, 
Hanrahan  v.  City  of  Chicago,  145  94  Ga.  711,  20  S.  E.  3;  City  of  Bloom- 
Ill.  App.  38.  ington  v.  Mueller,  71  111.  App.  268; 
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held  liable  for  injuries  received  by  travelers  from  loose  planks  in  a 
sidewalk^'  and  rails  of  a  street  railway  track  or  dangerous  defects  along 
such  tracks.^"  But  it  has  been  held,  on  the  other  hand,  that  a  city  is 
not  liable  to  one  who  is  injured  by  stepping  into  a  depression  of  two 
and  one-half  inches  in  depth  and  seven  inches  by  two  and  one-half 
feet  across  in  the  center  of  a  flag  sidewalk  eight  feet  wide;  and,  as 
shown  in  the  note,  there  are  other  decisions  to  the  same  effect.'"' 

§  792.  Ulustrative  cases  of  liability  for  Injuries  caused  by  obstruc- 
tions.— Cities  have  been  held  liable  in  many  cases  for  injuries  caused 
by  unguarded  piles  of  lumber,  building  material,  rubbish,  and  the  like, 
placed  by  them  or  knowingly  permitted  by  them  to  remain  in  a  street.  ^^ 


Purcell  V.  Chicago,  231  111.  164,  83  N. 
E.  137;  City  of  Madisonville  v.  Stew- 
art, —  Ky.  — ,  121  S.  W.  421;  City  of 
BlufEton  v.  McAfee,  23  Ind.  App.  112, 
53  N.  E.  1058;  City  of  Goshen  v.  Al- 
ford,  154  Ind.  58,  55  N.  E.  27;  Shear- 
er v.  Buckley,  31  Wash.  370,  72  Pac. 
76. 

"Moon  v.  City  of  Ionia,  81  Mich. 
635,  46  N.  W.  25;  Oliver  v.  Kansas, 
69  Mo.  79;  Jewhurst  v.  Syracuse,  108 
N.  Y.  303,  15  N.  E.  409;  Hall  v.  City 
of  Austin,  73  Minn.  134,  75  N.  W. 
1121;  City  of  Huntingburg  v.  First, 
22  Ind.  App.  66,  53  N.  E.  246;  Town 
of  Boswell  V.  Wakley,  149  Ind.  64,  48 
N.  E.  637;  City  of  Huntington  v.  Stu- 
ver,  41  Ind.  App.  171,  83  N.  E.  518. 
But  see  Weisse  v.  City  of  Detroit,  105 
Mich.  482,  63  N.  W.  423;  Bucher  v. 
City  of  South  Bend,  20  Ind.  App. 
177,  50  N.  E.  412;  Morris  v.  Philadel- 
phia, 195  Pa.  St.  372,  45  Atl.  1068. 

"City  of  Natchez  v.  Shields,  74 
Miss.  871,  21  So.  797;  Taake  v.  City 
of  Seattle,  18  Wash.  178,  51  Pac.  362; 
City  of  Peoria  v.  Gerher,  168  111.  318, 
48  N.  E.  152.  See  also.  Union  St.  R. 
Co.  V.  Stone,  54  Kan.  83,  37  Pac.  1012 
(both  city  and  company  held  liable). 

*  Beltz  V.  City  of  Yonkers,  148  N. 
Y.  67,  42  N.  B.  401;  approved  in  City 
of  Dayton  v.  Glaser,  76  Ohio  St.  471, 
81  N.  E.  991,  12  L.  R.  A.  (N.  S.)  916 
(depression  in  worn  asphalt  street 
one  to  four  inches  deep  and  three  or 
four  feet  square) ;  and  in  Tayler  v. 
Mason,  9  Cal.  App.  382,  99  Pac.  410. 
See  also,  and  compare,  Stratton  v. 


New  York,  190  N.  Y.  294,  83  N.  B.  40; 
Butler  v.  Village  of  Oxford,  186  N.  Y. 
444,  79  N.  E.  712;  Grant  v.  Enfield, 
11  App.  Div.  (N.  Y.)  358,  42  N.  Y.  S. 
107;  Morgan  v.  City  of  Lewiston,  91 
Me.  566,  40  Atl.  545;  Schrader  v.  City 
of  Port  Huron,  106  Mich.  173,  63  N. 
W.  964;  City  of  Osage  City  v.  Brown, 
27  Kan.  74;  City  of  Hartford  v. 
Graves,  8  Kan.  App.  677,  57  Pac.  133 
(court  cannot  say  as  matter  of  law 
that  an  inequality  of  from  four  to 
six  inches  is  not  a  defect).  See  also 
Brush  V.  New  York,  59  App. 
Div.  (N.  Y.)  12,  69  N.  Y.  S.  51.  In 
Kennedy  v.  Lincoln,  122  Wis.  301,  99 
N.  W.  1038,  it  was  held  that  a  jury- 
might  find  the  municipality  negli- 
gent where  there  was  a  rut  from 
eight  to  twenty-three  inches  in  depth 
which  caused  the  plaintiff's  vehicle 
to  be  overturned.  But  where  a  rut 
was  only  about  one  and  a  half  inches 
deep  it  was  held  otherwise.  Bur- 
roughs V.  Milwaukee,  110  Wis.  478, 
86  N.  W.  159.  See  also,  Clifton  v. 
Philadelphia,  217  Pa.  102,  66  Atl. 
159,  9  L.  R.  A.  (N.  S.)  1266n; 
Nelson  v.  Spokane,  45  Wash.  31,  87 
Pac.  1048,  8  L.  R.  A.  (N.  S.)  636, 
where  slight  ruts,  depressions,  or 
differences  in  level  were  held  not  to 
be  suflScient  to  render  the  city  liable. 
°'  Senhenn  v.  City  of  Evansville, 
140  Ind.  675,  40  N.  B.  69;  Saylor  v. 
City  of  Montesano,  11  Wash.  328,  39 
Pac.  653;  City  of  Palestine  v.  Has- 
sell,  15  Tex.  Civ.  App.  519,  40  S.  W. 
147;    City  of   Henderson   v.   Burke 
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So,  a  hydrant  or  a  water-box  improperly  placed  may  constitute  an  ob- 
struction or  a  defect  sufficient  to  render  the  city  liable  to  one  who  is 
injured  thereby  without  fault  on  his  part.^''  A  road  scraper  left  in  a 
street  by  an  employe  of  the  city  may  also  constitute  a  defect  or  an  ob- 
struction for  which  the  city  will  be  held  responsible.^*  So  may  a  tele- 
graph wire  used  by  the  fire  department  and  negligently  permitted  to 
remain  in  the  street.^*  And  in  a  recent  case  a  hitching  post  within  the 
limits  of  a  street,  and  upon  or  so  near  the  carriage  way  as  to  render 
travel  in  carriages  unsafe,  was  held  to  be  a  defect  for  which  the  city 
was  responsible.^"  But  a  hitching  post  or  a  horse  block,  when  properly 
placed,  is  not  necessarily  a  nuisance  nor  an  obstruction  for  which  the 
city  is  liable.''^    Nor  is  a  shade  tree  or  a  post  which  is  properly  placed 


(Ky.),  44  S.  W.  422,  19  Ky.  L.  1781. 
See  also.  Lamb  v.  Cedar  Rapids,  108 
Iowa  629,  79  N.  W.  366;  Walter- 
meyer  v.  Kansas  City,  71  Mo.  App. 
354;  Seibert  v.  Missouri  Pac.  R.  Co., 
188  Mo.  657,  87  S.  W.  995,  70  L.  R.  A. 
72;  Fox  V.  Manchester,  183  N.  Y.  141, 
75  N.  E.  1116,  2  L.  R.  A.  (N.  S.) 
474n.  And  compare  to  same  efEect, 
Streeter  v.  Marshalltown,  123  Iowa 
449,  99  N.  W.  114;  City  of  Henderson 
T.  Burke  (Ky.),  44  S.  W.  422,  19 
Ky.  L.  1781;  City  of  Baltimore  v. 
Beck,  96  Md.  183,  53  Atl.  976;  Gal- 
veston V.  Reagan  (Tex.  Civ.  App.), 
43  S.  W.  48.  But  see  for  particular 
circumstances  under  which  there 
was  held  to  be  no  liability.  City  of 
Henderson  v.  Burke  (Ky.),  44  S.  W. 
422,  19  Ky.  L.  1781;  Lynch  v.  Bos- 
ton, 186  Mass.  148,  71  N.  E.  301; 
Badgley  v.  St.  Louis,  149  Mo.  122,  50 
S.  W.  817;  Jordan  v.  New  York,  26 
Misc.  (N.  Y.)  53,  55  N.  Y.  S.  716; 
Kelchner  v.  Nanticoke  Borough,  209 
Pa.  412,  58  Atl.  851;  District  of 
Columbia  v.  Moulton,  182  U.  S.  576, 
45  L.  ed.  1237,  21  Sup.  Ct.  840;  Bel- 
vin  V.  Richmond,  85  Va.  574,  8  S.  B. 
S78,  1  L.  R.  A.  807. 

"  King  V.  City  of  Oshkosh,  75  Wis. 
517,  44  N.  W.  745;  Wilkins  v.  Rut- 
land, 61  Vt.  336,  17  Atl.  735;  Scran- 
ton  V.  Catterson,  94  Pa.  St.  202.  See 
also.  Mayor  of  Birmingham  v.  Tay- 
loe,  105  Ala.  170,  16  So.  576;  Sebert 
V.  Alpena,  78  Mich.  165,  43  N.  W. 
1098;  Thunberg  v.  Pueblo,  18  Colo. 
App.  80,  70  Pac.  148;  Burnes  v.  St. 


Joseph,  91  Mo.  App.  489;  Rowland 
V.  Philadelphia,  202  Pa.  50,  51  Atl. 
589;  City  of  Oklahoma  City  v.  Reed, 
17  Okla.  518,  87  Pac.  645;  Farley  v. 
Mayor,  152  N.  Y.  222,  46  N.  E.  506,  57 
Am.  St.  511  (truck  left  for  several 
months  in  street) ;  Nesbltt  v.  City  ot 
Greenville,  69  Miss.  22,  10  So.  452,  30 
Am.  St.  521  (tank  permitted  to  re- 
main in  street). 

^  Whitney  v.  Town  of  Ticonderoga, 
127  N.  Y.  40,  27  N.  B.  403;  City  of 
Wetherford  v.  Lowery  (Tex.  Civ. 
App.),  47  S.  W.  34.  See  also,  Mickey 
V.  Indianola  (Iowa),  114  N.  W.  1072. 
But  see  Lane  v.  City  of  Lewiston,  91 
Me.  292,  39  Atl.  999. 

=*Neuert  v.  City  of  Boston,  120 
Mass.  338.  See  also.  Village  of  Pales- 
tine V.  Siler,  225  111.  630,  80  N.  E. 
345,  8  L.  R.  A.  (N.  S.)  205;  Emery 
V.  Philadelphia,  208  Pa.  492,  57  Atl. 
977. 

™Arey  v.  City  of  Newton,  148 
Mass.  598,  20  N.  B.  327,  12  Am.  St 
604.  See  also,  Yeaw  v.  Williams,  15 
R.  I.  20,  23  Atl.  33;  Town  of  Fowler 
V.  Linguist,  138  Ind.  566,  37  N.  E. 
133  (gate-post  in  street);  Atkinson 
V.  Chatham,  29  Ont.  518  (telephone 
pole). 

""Weinstein  v.  City  of  Terre 
Haute,  147  Ind.  556,  46  N.  E.  1004; 
Macomber  v.  City  of  Taunton,  100 
Mass.  255;  City  of  Rockford  v.  Tripp, 
83  111.  247,  25  Am.  Rep.  381;  Village 
of  Bureau  Junction  v.  Long,  56  111. 
App.  458;  Harrison  County  Court  v. 
Wall  (Ky.),  12  S.  W.  130,  11  Ky.  L. 
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to  protect  a  shade  tree."'  Many  other  illustrative  cases  are  referred  to 
in  subsequent  sections  of  this  chapter  and  in  the  chapter  on  actions  for 
personal  injuries  caused  by  defects  in  highways. 

§  793.  (615)  Cities  not  insurers — ^Limits  of  duty — ^Runaway  horses. 

— As  we  have  heretofore  said,  and  as  it  seems  necessary  for  the  sake 
of  clearness  to  here  repeat,  cities  are  not  insurers  of  the  safety  of  their 
streets  and  alleys."*  They  are  simply  required  to  keep  them  in  a  rea- 
sonably safe  condition  for  persons  traveling  in  the  usual  modes  by  day 
and  by  night,  and  exercising  ordinary  care."°    They  are  not  bound  to 


223;  Dubois  v.  City  of  Kingston,  102 
N.  Y.  219,  6  N.  B.  273,  55  Am.  Rep. 
804;  City  of  Cincinnati  v.  Fleischer, 
63  Ohio  St.  229,  58  N.  E.  568. 

"'  City  of  Wellington  v.  Gregson,  31 
Kan.  99,  1  Pac.  253,  47  Am.  Rep. 
482;  Dougherty  v.  Trustees  of  Vil- 
lage of  Horseheads,  159  N.  Y.  154,  53 
N.  E.  799;  Everett  v.  City  of  Council 
Bluffs,  46  Iowa  66;    Clark  v.  Dasso, 

34  Mich.  86;  City  of  Atlanta  v.  Hol- 
liday,  96  Ga.  546,  23  S.  E.  509;  Win- 
ter V.  Peterson,  4  Zabr.  (N.  J.)  524, 
61  Am.  Dec.  678;  Teague  v.  City  of 
Bloomington,  40  Ind.  App.  68,  81  N. 
E.  103  (grass  plats  and  shade  trees 
and  wire  protecting  the  same).  So 
held  as  to  a  pump  in  Lostutter  v. 
City  of  Aurora,  126  Ind.  436,  26  N. 
B.  184,  12  L.  R.  A.  259,  and  as  to 
curbing  in  Johnston  v.  City  of  Phila- 
delphia, 139  Pa.  St.  646,  21  Atl.  316. 
See  also,  Gottsberger  v.  City  of  New 
York,  9  Misc.  (N.  Y.)  349,  29  N.  Y. 
S.  592;   City  of  Vincennes  v.  Spees, 

35  Ind.  App.  389,  74  N.  E.  277; 
Ryther  v.  Austin,  72  Minn.  24,  74  N. 
W.  1017;  City  of  Richmond  v.  Pem- 
berton,  108  Va.  220,  61  S.  E.  787. 

^'  City  of  Denver  v.  Stein,  25  Colo. 
125,  53  Pac.  283;  Colbourn  v.  Wil- 
mington, 4  Penn.  (Del.)  443,  56  Atl. 
605;  Schelich  v.  City  of  Wilming- 
ton, —  Del.  — ,  74  Atl.  367  (extra- 
ordinary rainfall — act  of  God) ;  City 
of  Spring  Valley  v.  Gavin,  182  111. 
232,  54  N.  E.  1035;  Village  of  Lock- 
port  V.  Licht,  221  111.  35,  77  N.  E. 
581;  City  of  Muncie  v.  Hey,  164  Ind. 
570,  74  N.  E.  250;  City  of  Michigan 
City  V.  Boeckling,  122  Ind.  39,  23  N. 
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E.  518;  McQueen  v.  Elkhart,  14  Ind. 
App.  671,  43  N.  B.  460;  Hazzard  v. 
Council  Bluffs,  79  Iowa  106,  44  N. 
W.  219;  City  of  Kansas  City  v.  Orr, 
62  Kan.  61,  61  Pac.  397,  50  L.  R.  A. 
783;  Elam  v.  Mt.  Sterling  (Ky.), 
117  S.  W.  250,  20  L.  R.  A.  (N.  S.) 
512;  Finch  v.  Bangor,  133  Mich.  149, 
94  N.  W.  738;  Kaiser  v.  St.  Louis, 
185  Mo.  366,  84  S.  W.  19;  Butler  v. 
Oxford,  186  N.  Y.  444,  79  N.  B.  712; 
Gastel  V.  New  York,  194  N.  Y.  15,  86 
N.  B.  833;  Burns  v.  Bradford,  137 
Pa.  St.  361,  20  Atl.  997,  11  L.  R.  A. 
726 ;  Smith  v.  City  of  Yankton,  23  S. 
Dak.  352,  121  N.  W.  848;  Poole 
V.  Jackson,  93  Tenn.  62,  23  S.  W.  57; 
Wilson  V.  Wheeling,  19  W.  Va.  323, 
42  Am.  Rep.  780;  Peake  v.  Superior, 
106  Wis.  403,  82  N.  W.  306;  Kaviecka 
V.  Superior,  136  Wis.  613,  118  N.  W. 
192.  I 

"City  of  Indianapolis  v.  Cook,  99 
Ind.  10,  15;  Town  of  Knightstown  v. 
Musgrove,  116  Ind.  121,  18  N.  E.  452, 
9  Am.  St.  827;  Town  of  Gosport  v. 
Evans,  112  Ind.  133,  13  N.  B.  256,  2 
Am.  St.  164;  Ring  v.  Cohoes,  77  N. 
Y.  83,  33  Am.  Rep.  574;  Raymond  v. 
Lowell,  6  Cush.  (Mass.)  524,  53  Am. 
Dec.  67n;  Macomber  v.  City  of  Taun- 
ton, 100  Mass.  255;  Nesbitt  v.  Green- 
ville, 69  Miss.  22,  10  So.  452,  30  Am. 
St.  521;  Blake  v.  St.  Louis,  40  Mo. 
569;  Furnell  v.  St.  Paul,  20  Minn. 
117;  City  of  Aurora  v.  Pulfer,  56  111. 
270;  City  of  Salem  v.  Webster,  192  111. 
369,  61  N.  E.  323;  City  of  Emporia  v. 
Schmidling,  33  Kan.  485,  6  Pac.  893, 
7  Am.  &  Eng.  Corp.  Cas.  86;  Massey 
V.  Columbus,  75  Ga.  658;   McCarthy 
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keep  their  streets  safe  for  fast  and  furious  driving  or  racing.*"  Whether 
they  are  ohliged  to  keep  their  streets  reasonably  safe  for  runaway 
horses  is  a  vexed  question.  It  is  clear  that  if  a  horse  of  ordinary  gen- 
tleness merely  shies  or  swerves  to  one  side  so  that  the  driver  does  not 
in  reality  lose  control  over  him,  and  injury  is  caused,  without  fault  of 
the  driver,  by  his  thus  coming  in  contact  with  an  obstacle  or  defect 
in  the  highway,  the  municipality  will  be  liable.'^  But  where  a  horse 
takes  fright  at  some  object  for  which  the  municipality  is  not  responsi- 
ble, and  gets  beyond  the  control  of , his  driver  and  runs  away  and  comes 
in  contact  with  some  obstacle  or  defect  in  the  road  or  street,  it  is  held 
by  the  highest  courts  of  Maine,  Massachusetts,  "Wisconsin  and  perhaps 
one  or  two  other  states,  that  the  municipality  will  not  be  liable.^^  These 
cases  are  based  upon  the  theory  that  the  conduct  of  the  horse  is  the 
primary  cause  of  the  accident;  that  there  are  two  eflBcient,  independ- 
ent, proximate  causes,  the  primary  cause  being  one  for  which  the  cor- 


V.  Syracuse,  46  N.  Y.  194;  Hunt  v. 
New  York,  109  N.  Y.  134,  16  N.  E. 
320;  Turner  v.  Newburgh,  109  N. 
Y.  301,  16  N.  B.  344,  4  Am.  St.  453; 
City  of  Dayton  v.  Taylor,  62  Ohio 
St.  11,  56  N.  B.  480;  "Wall  v.  Pitts- 
burgh, 205  Pa.  48,  54  Atl.  497; 
Waggener  v.  Town  of  Point  Pleas- 
ant, 42  W.  Va.  798,  26  S.  B.  352;  note 
to  Lincoln  v.  City  of  Boston,  3  L.  R. 
A.  257;  Nesbitt  v.  City  of  Greenville, 
69  Miss.  22,  10  So.  452,  30  Am.  St. 
521,  and  note.  See  also,  Taylor  v. 
Manson,  9  Cal.  App.  382,  99  Pac. 
410;  Bedford  City  v.  Sitwell,  110  Va. 
296,  65  S.  E.  471. 

=»  McCarthy  v.  Portland,  67  Me. 
167,  24  Am.  Rep.  23n.  But  are  for 
all  ordinary  modes  of  travel,  includ- 
ing bicycles.  Molway  v.  Chicago,  239 
111.  486,  88  N.  B.  485,  23  L.  R.  A. 
(N.  S.)  543n. 

8iAldrlch  V.  Gorham,  77  Me.  287; 
Baltimore  &c.  Co.  v.  Bateman,  68 
Md.  389,  13  Atl.  54,  6  Am.  St.  449; 
Stone  V.  Hubbardston,  100  Mass. 
49;  Gushing  v.  Bedford,  125  Mass. 
526;  Hinckley  v.  Somerset,  145  Mass. 
326,  14  N.  E.  166;  Babson  v.  Rock- 
port,  101  Mass.  93;  Burrell  Tp.  v. 
Uncapher,  117  Pa.  St.  353,  11  Atl. 
619,  2  Am.  St.  664;  Vogelgesang  v. 
City  of  St.  Louis,  139  Mo.  127,  40 
S.  W.  653   (citing  text);    Morsman 


V.  Rockland,  91  Me.  264,  39  Atl.  995; 
Bhleiter  v.  City  of  Milwaukee,  121 
Wis.  85,  98  N.  W.  934,  105  Am.  St. 
1027,  1030,  66  L.  R.  A.  915  (quoting 
text).  See  also,  Janes  v.  Tampa,  52 
Fla.  292,  42  So.  729,  120  Am.  St.  203. 
^  Moulton  v.  Sanford,  51  Me.  127; 
Perkins  v.  Payette,  68  Me.  152,  28 
Am.  Rep.  84;  Davis  v.  Dudley,  4 
Allen  (Mass.)  557;  Bowes  v.  Boston, 
155  Mass.  344,  29  N.  B.  633,  15  L.  R. 
A.  365n;  Scannal  v.  City  of  Cam- 
bridge, 163  Mass.  91,  39  N.  B.  790; 
Titus  V.  Northbridge,  97  Mass.  258, 
93  Am.  Dec.  91;  Brown  v.  Mayor, 
57  Mo.  156;  Houfe  v.  Fulton,  29 
Wis.  296,  9  Am.  Rep.  568;  Ritger  v. 
City  of  Milwaukee,  99  Wis.  190,  74 
N.  W.  815.  Compare  Olson  v.  Chip- 
pewa Falls,  71  Wis.  558,  37  N.  W. 
575.  See  also,  Doak  v.  Saginaw  Tp., 
119  Mich.  680,  78  N.  W.  883;  Dunn 
V.  Barnwell,  43  S.  Car.  398,  21  S.  E. 
315,  49  Am.  St.  843.  In  Schillinger 
V.  Town  of  Verona,  96  Wis.  456,  71  N. 
W.  888,  the  court  cites  the  text  as 
containing  the  authorities  on  both 
sides,  and  admits  that  the  weight 
of  authority  is  against  the  Massa- 
chusetts rule,  but  says  the  Wiscon- 
sin courts  are  already  committed  to 
that  rule.  See,  however,  Donohue 
V.  Warren,  95  Wis.  367,  70  N.  W. 
305. 
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poration  is  not  responsible,  and  as  to  which  the  traveler  himself  is  not 
in  fault,  and  the  other  being  the  defect  in  the  highway;  that  such 
being  the  case,  it  is  impossible  to  say  that  the  accident  would  have  hap- 
pened without  the  primary  cause,  and  the  city  cannot,  therefore,  be 
held  liable.  According  to  the  weight  of  authority,  however,  the  city 
is  liable  in  such  a  case,  where  it  has  been  negligent  in  not  removing 
the  obstruction  or  repairing  the  defect,  provided  the  injury  would  not 
have  been,  sustained  but  for  such  obstruction  or  defect.^' 

§  794.  (616)  Objects  frightening  horses. — ^Where  a  horse  of  ordi- 
nary gentleness  becomes  frightened  at  objects  naturally  calculated  to 
frighten  horses,  which  the  corporation  has  negligently  placed,  or  per- 
mitted to  be  placed  and  remain  in  the  highway,  and  injury  results, 
without  contributory  negligence,  the  corporation  will,  as  a  rule,  be 
liable  therefor.'*    This  liability  extends  to  objects  on  the  margin  of 


==  McLemore  v.  City  of  West  End, 
159  Ala.  235,  48  So.  663,  664  (citing 
text) ;  Union  St.  Ry.  Co.  v.  Stone,  54 
Kan. 83,  37  Pac.  1012, 1014, 1015  (quot- 
ing text) ;  Lincoln  Tp.  v.  Koenlg,  10 
Kan.  App.  504,  63  Pac.  90;  Meisner 
v.  City  of  Dillon,  29  Mont.  116,  74 
Pac.  130,  131  (citing  text);  McDow- 
ell V.  Preston,  104  Minn.  263,  116  N. 
W.  470,  18  L.  R.  A.  (N.  S.)  190; 
Ring  V.  Cohoes,  77  N.  Y.  83,  33  Am. 
Rep.  574;  Campbell  v.  City  of  Still- 
water, 32  Minn.  308,  20  N.  W.  320, 
50  Am.  Rep.  567,  and  note;  Hunt  v. 
Pownal,  9  Vt.  411;  Winship  v.  En- 
field, 42  N.  H.  197;  Hey  v.  Phila- 
delphia, 81  Pa.  St.  44,  22  Am.  Rep. 
733;  Quinlan  v.  Philadelphia,  205 
Pa.  309,  54  Atl.  1026;  City  of  Craw- 
fordsville  v.  Smith,  79  Ind.  308,  41 
Am.  Rep.  612;  City  of  Rockford  v. 
Russell,  9  111.  App.  229;  Sherwood  v. 
Hamilton,  37  Upper  Can.  (Q.  B.) 
410;  Hull  V.  City  of  Kansas,  54  Mo. 
598, 14  Am.  Rep.  487;  Ward  v.  North 
Haven,  43  Conn.  148;  City  of  Mt. 
Vernon  v.  Hoehn,  22  Ind.  App.  282, 
53  N.  E.  654;  Town  of  Rushville  v. 
Adams,  107  Ind.  475,  8  N.  E.  292,  57 
Am.  Rep.  124;  City  of  Joliet  v.  Shu- 
feldt,  144  111.  403,  32  N.  E.  969;  36 
Am.  St.  453,  18  L.  R.  A.  750;  Dillon 
V.  City  of  Raleigh,  124  N.  Car.  184, 
32  S.  E.  548;  Tp.  of  Plymouth  v. 
Graver,  125  Pa.  St.  24,  17  Atl.  249, 


11  Am.  St.  867.  See  also,  Overhouser 
v.  American  Cereal  Co.,  118  Iowa 
417,  92  N.  W.  74,  76  (citing  text); 
Gray  v.  Washington  Water  Power 
Co.,  27  Wash.  713,  68  Pac.  360,  361 
(citing  text).  But  see  Schaeffer  v. 
Jackson  Tp.,  150  Pa.  St.  145,  24  Atl. 
629,  18  L.  R.  A.  100,  30  Am.  St.  792; 
Moss  V.  Burlington,  60  Iowa  438,  15 
N.  W.  267,  46  Am.  Rep.  82,  with 
which  compare  Byerly  v.  Anamosa, 
79  Iowa  204,  44  N.  W.  359. 

"City  of  Chicago  v.  Hoy,  75  111. 
530;  Town  of  Rushville  v.  Adams, 
107  Ind.  475,  8  N.  E.  292,  57  Am. 
Rep.  124;  Morse  v.  Richmond,  41  Vt. 
435,  98  Am.  Dec.  600n,  8  Am.  L. 
Reg.  (N.  S.)  81;  Bartlett  v.  Hook- 
sett,  48  N.  H.  18;  Foshay  v.  Glen 
Haven,  25  Wis.  288,  3  Am.  Rep.  73; 
Stanley  v.  Davenport,  54  Iowa  463,  2 
N.  W.  1064,  6  N.  W.  706,  37  Am.  Rep. 
216n;  North  Manheim  Tp.  v.  Arnold, 
119  Pa.  St.  380,  13  Atl.  444,  4  Am. 
St.  650;  Ayer  v.  Norwich,  39  Conn. 
376,  12  Am.  Rep.  396;  Card  v.  Ells- 
worth, 65  Me.  547,  20  Am.  Rep.  722; 
Bennett  v.  Fifleld,  13  R.  I.  139,  43 
Am.  Rep.  17;  Patterson  v.  City  of 
Austin,  15  Tex.  Civ.. App.  201,  39  S. 
W.  976  (citing  text);  Rice  v. 
Whitby,  28  Ont.  598.  See  also,  Lynn 
V.  Hooper,  93  Me.  46,  44  Atl.  127, 
129,  47  L.  R.  A.  752  (citing  text). 
Contra,  in  Massachusetts,  Keith  v. 
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the  highway  and  within  its  limits,  although  they  may  not  he  within 
the  traveled  path.'"*  The  object  must  be  of  such  a  character,  however, 
that  it  is  naturally  calculated  to  frighten  horses.^*  Thus,  where  a 
hole  in  the  highway  was  filled  up  with  stones  so  as  to  be  safe  for  a 
horse  and  carriage  to  pass  over,  it  was  held  that  the  fact  that  a  horse 
was  frightened  at  its  appearance  did  not  render  the  town  liable  for 
an  injury  happening  on  that  account.*^  So,  where  a  horse  took  fright 
at  a  tree  on  a  wagon  standing  temporarily  on  the  road  in  charge  of  a 
driver,  it  was  held  that  the  town 'was*  not  liable.^'  And,  in  a  recent 
case,  where  a  landowner,  who  had  been  engaged  in  whitewashing  his 
fence,  left  a  small  barrel  mounted  on  wheels,  with  a  stick  projecting 
slightly  above  the  barrel,  at  the  side  of  the  highway  over  Sunday,  it 
was  held  that  the  defendant  was  not  liable  for  injuries  resulting  from 
the  fright  of  the  horse  unless  the  object  was  of  so  unusual  a  character 
as  to  have  a  natural  tendency  to  frighten  horses  of  ordinary  gentleness 
and  training,  and  was  left  by  the  roadside  an  unreasonable  length  of 
time.^°    On  the  other  hand,  cities  have  been  held  liable  for  injuries 


Easton,  2  Allen  (Mass.)  552;  Kings- 
bury v.  Dedham,  13  Allen  (Mass.) 
186,  90  Am.  Dec.  191;  Cook  v. 
Charlestown,  98  Mass.  80.  See  also, 
Agnew  V.  Corunna,  55  Mich.  428,  21 
N.  W.  873,  54  Am.  Rep.  383;  Hughes 
V.  Pond  du  Lac,  73  Wis.  380,  41  N. 
W.  407. 

=»  Morse  v.  Richmond,  41  Vt.  435, 
98  Am.  Dec.  600;  Poshay  v.  Glen 
Haven,  25  Wis.  288,  3  Am.  Rep.  73; 
Town  of  Rushville  v.  Adams,  107 
Ind.  475,  8  N.  B.  292,  57  Am.  Rep. 
124;  Ouverson  v.  Grafton,  5  N.  Dak. 
281,  65  N.  W.  676.  But  "there  is  no 
doubt  that  a  town  would  be  liable 
in  damages  in  many  cases  where 
horses  become  frightened  by  objects 
within  the  traveled  way,  when  the 
same  objects  could  not  reasonably 
be  regarded  as  constituting  a  defec- 
tive road  If  situated  outside  the 
traveled  way."  Nichols  v.  Athens, 
66  Me.  402. 

'»Ayer  v.  Norwich,  39  Conn.  376, 
12  Am.  Rep.  396;  Piollet  v.  Simmers, 
106  Pa.  St.  95,  51  Am.  Rep.  496;  Mal- 
lory  V.  Griffey,  85  Pa.  St.  275;  North- 
em  Alabama  R.  Co.  t.  Sides,  122  Ala. 


594,  26  So.  116  (quoting  text).  See 
also.  Stone  v.  Pendleton,  21  R.  I.  332, 
43  Atl.  643;  Bloor  v.  Delafield,  69 
Wis.  273,  34  N.  W.  115;  Norfolk  &c. 
R.  Co.  V.  Gee,  104  Va.  806,  52  S.  E. 
572,  573  (citing  text).  And  compare 
to  same  effect,  Louisville  &c.  R.  Co. 
V.  Vanzant,  158  Ala.  527,  48  So.  389, 
390  (also  citing  text);  Town  of  Royal 
Center  v.  Bingaman,  37  Ind.  App. 
626,  77  N.  E.  811. 

"Merrill  v.  Hampden,  26  Me.  234. 
See  also,  Blam  v.  Mt.  Sterling  (Ky.), 
117  S.  W.  250,  20  L.  R.  A.  (N.  S.) 
512,  516,  517  (citing  text). 

==  Davis  V.  Bangor,  42  Me.  522.  See 
also.  Rounds  v.  Stratford,  26  Upper 
Can.  C.  P.  11;  McDonald  v.  Yar- 
mouth Tp.,  29  Ont.  259;  Bowes  v. 
City  of  Boston,  155  Mass.  344,  29  N. 
E.  633,  15  L.  R.  A.  365;  Studeor  v. 
Gouverneur,  15  App.  Div.  (N.  T.) 
229,  44  N.  Y.  S.  122. 

=»  Piollet  V.  Simmers,  106  Pa.  St. 
95,  51  Am.  Rep.  496.  See  also. 
Rounds  V.  Stratford,  26  Upper  Can. 
C.  P.  11.  But  compare  City  of  Weth- 
erford  v.  Lowery  (Tex.),  47  S.  W. 
34. 
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caused  by  horees  taking  fright  at  steam-rollers,*"  bags  of  cement/*  a 
broken  wagon  box  or  bobsled,*''  dead  horses,*'  and  boulders,**  in  the 
way.  Whether  the  object  is,  in  its  nature,  calculated  to  frighten  horses 
of  ordinary  gentleness  is  usually,  however,  a  question  for  the  jury  to 
determine  from  a  consideration  of  its  character,  situation,  the  amount 
of  travel  on  the  highway,  and  other  like  circumstances.*'  In  a  late 
Kentucky  case  where  an  unused  fire  engine  had  been  left  standing  by 
the  city  near  the  curb  in  a  street  seventy  feet  in  width  from  curb  to 
curb  so  that  there  was  left  for  the  use  of  the  traveling  public  consider- 
able more  ia  width  of  the  highway  than  was  afforded  by  the  average 
street  when  entirely  unobstructed,  and  such  portion  was  reasonably 
safe  for  ordinary  public  travel,  it  was  held  that  the  city  was  not  liable 
for  injuries  to  a  runaway  horse  frightened  by  something  for  which 
the  city  was  not  responsible  and  not  by  the  engine  with  which  it  col- 
lided j*°^  but  in  other  recent  decisions  as  well  as  in  many  of  the  earlier 


"  Stanley  v.  Davenport,  54  Iowa 
463,  2  N.  W.  1064,  6  N.  W.  706,  37 
Am.  Rep.  216;  Young  v.  New  Haven, 
39  Conn.  435;  Watkins  v.  Reddln,  2 
F.  &  P.  629;  Mullen  v.  Village  of 
Glens  Falls,  11  App.  Div.  (N.  Y.) 
275,  42  N.  Y.  S.  113.  See  also.  Griffin 
T.  Boston,  182  Mass.  409,  65  N.  E. 
811;  Berg  v.  Town  of  Auburn,  140 
Wis.  492,  122  N.  W.  1041  (iron  pipe 
left  an  unreasonable  time  by  town 
authorities  in  repairing).  Contra, 
Sparr  v.  St.  Louis,  4  Mo.  App.  573; 
Macomber  v.  Nichols,  34  Mich.  212, 
22  Am.  Rep.  522;  Lane  v.  City  of 
Lewlston,  91  Me.  292,  39  Atl.  999. 
And  compare  District  of  Columbia  v. 
Moulton,  182  U.  S.  576,  45  L.  ed. 
1237,  21  Sup.  Ct.  840. 

"  Judd  V.  Caledonia  Tp.,  150  Mich. 
480,  114  N.  "W.  346.  See  also,  Carlon 
V.  Greenfield,  130  Wis.  342,  110  N. 
W.  208. 

•^  Cutter  V.  City  of  Des  Moines,  137 
Iowa  643, 113  N.  W.  1081. 

*=  Chicago  V.  Hoy,  75  111.  530; 
Morse  v.  Richmond,  41  Vt.  435,  98 
Am.  Dec.  600n. 

«  Card  v.  Ellsworth,  65  Me.  547,  20 
Am.  Rep.  722.  Contra,  Agnew  v. 
Corunna,  55  Mich.  428,  21  N.  W.  873, 
54  Am.  Rep.  383.  See  also,  Kieffer 
V.  Hummelstown  Borough,  151  Pa. 
St.  304,  24  Atl.  1060,  17  L.  R.  A.  217, 
and  especially  Lynn  v.  Hooper,  93 


Me.  46,  44  Atl.  127,  47  L.  R.  A.  752, 
where  many  of  the  illustrative  cases 
are  cited  and  reviewed. 

«1  Thomp.  Neg.  (2d  ed.),  §  1557; 
Lawrence  v.  Mt.  Vernon,  35  Me.  100; 
Winship  v.  Enfield,  42  N.  H.  197; 
Bartlett  v.  Hooksett,  48  N.  H.  18; 
Chamberlain  v.  Enfield,  43  N.  H. 
356;  Ayer  v.  Norwich,  39  Conn.  376, 
12  Am.  Rep.  396;  Fritsch  v.  Alle- 
gheny, 91  Pa.  St.  226;  Cleveland  &c. 
R.  Co.  V.  Wynant,  114  Ind.  525,  17 
N.  E.  118,  5  Am.  St.  644.  It  has 
been  held  that  a  steamboat  moved 
along  a  street  might  constitute  a 
defect  therein  under  the  Wisconsin 
statute.  Cairncross  v.  Pewaukee,  78 
Wis.  66,  47  N.  W.  13,  10  L.  R.  A. 
473n.  So  of  flat  cars  loaded  with 
iron  castings.  Bennett  v.  Fifleld,  13 
R.  I.  139,  43  Am.  Rep.  17.  See  also, 
Hughes  V.  Fond  du  Lac,  73  Wis. 
380,  41  N.  W.  407;  Barber  v.  Man- 
chester, 72  Conn.  675,  45  Atl.  1014 
(citing  text). 

"a  City  of  Harrodsburg  v.  Abram, 
—  Ky.  — ,  127  S.  W.  758,  citing  Kief- 
fer V.  Hummelstown  Borough,  151 
Pa.  St.  304,  24  Atl.  1060,  17  L.  R.  A. 
217;  Bleil  v.  Detroit  Ry.  Co.,  98 
Mich.  228,  57  N.  W.  117;  Brown  v. 
Mayor  &c.  of  Glasgow,  57  Mo.  156, 
and  other  cases,  and  distinguishing 
Fugate  V.  City  of  Somerset,  97  Ky. 
46,  29  S.  W.  970,  16  Ky.  L.  807. 
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ones,  a  different  view  is  taken.*'"'  In  New  Hampshire  and  Maine  and 
one  or  two  other  states  it  has  been  held,  that  evidence  of  other  horses 
having  been  frightened  at  the  same  object  is  admissible  to  show  its 
natural  tendency  to  frighten  horses,*°°  and  this  would  seem  to  be  the 
better  rule  in  a  proper  case,  but  such  evidence  has  been  held  inadmis- 
sible in  Wisconsin  and  Indiana.'*" 


§  795.  (617)  Liability  for  injury  where  negligence  of  city  con- 
cnrs  with  other  causes. — It  is  a  ggneral  rule  that  "where  two  causes 
combine  to  produce  an  injury  to  a  traveler  upon  a  highway,  both  of 
which  are  in  their  nature  proximate — the  one  being  a  culpable  defect 
in  a  highway,  and  the  other  some  occurrence  for  which  neither  party 
is  responsible — ^the  municipality  is  liable,  provided  the  injury  would 
not  have  been  sustained  but  for  such  defect."*^  This  rule  has  been  ap- 


«b  See  Opdycke  v.  Public  Service 
Ry.  Co.,  —  N.  J.  — ,  76  Atl.  1032; 
and  authorities  cited  in  next  follow- 
ing section. 

"c  Darling  v.  Westmoreland,  52  N. 
H.  401,  13  Am.  Rep.  55;  Crocker  v. 
McGregor,. 76  Me.  282,  49  Am.  Rep. 
611.  See  also,  Elgin  v.  Thompson, 
98  111.  App.  358;  Gait  v.  Woliver, 
103  111.  App.  71;  Nye  v.  Dibley,  88 
Minn.  465,  93  N.  "W.  524;  1  Elliott 
on  Ev.,  §  173.  Compare  Lewis  v. 
Eastern  R.  Co.,  60  N.  H.  187;  Gould 
V.  Hutchins,  73  N.  H.  69,  58  Atl.  1046 
(evidence  held  admissible  that  other 
horses  were  not  frightened). 

"Bloor  V.  Delafield,  69  Wis.  273, 
34  N.  W.  115,  18  Am.  &  Eng.  Corp. 
Cas.  289;  Cleveland  &c.  R.  Co.  v. 
Wynant,  114  Ind.  525,  17  N.  B.  118, 
5  Am.  St.  644.  But  the  Wisconsin 
and  Indiana  cases  cannot  be  taken 
as  expressive  of  a  universal  rule, 
for  they  ought  not  to  be  regarded  as 
going  further  than  that  there  are 
some  objects  which  may  be  declared 
as  matter  of  law  not  likely  to 
frighten  well-broken  horses.  This 
note  is  referred  to  with  approval  in 
Town  of  Royal  Center  v.  Bingaman, 
37  Ind.  App.  626,  77  N.  E.  811.  See 
also,  as  to  evidence,  Barber  v.  Man- 
chester, 72  Conn.  675,  45  Atl.  1014. 
In  City  of  Denver  v.  Utzler,  38  Colo. 
300,  88  Pac.  143,  8  L.  R.  A.  (N.  S.) 
77,  120  Am.  St.  108,  it  was  held  that 
the  plaintiff  could  not  recover  where 


he  had  left  his  horse  unhitched.  See 
also,  Ballentine  v.  Kansas  City,  126 
Mo.  App.  130,  103  S.  W.  564. 

"2  Shearm.  &  Red.  Neg.  (4th  ed.), 
§  346;  Ring  v.  Cohoes,  77  N.  Y.  83, 
33  Am.  Rep.  574;  Bhrgott  v.  New 
York,  96  N.  Y.  264,  48  Am.  Rep.  622; 
Hunt  V.  Pownal,  9  Vt.  411;  Palmer 
V.  Andover,  2  Cush.  (Mass.)  600; 
Houfe  V.  Fulton,  29  Wis.  296,  9  Am. 
Rep.  568;  McNamara  v.  Clintonville, 
62  Wis.  207,  22  N.  W.  472,  51  Am. 
Rep.  722;  Chacey  v.  City  of  Fargo, 
5  N.  Dak.  173,  64  N.  W.  932  (citing 
text) ;  City  of  Joliet  V.  Shufeldt,  144 
111.  403,  32  N.  E.  969,  36  Am.  St.  453, 
18  L.  R.  A.  750;  City  of  Rock  Falls 
V.  Wells,  169  111.  224,  48  N.  B.  440; 
Gonzales  v.  City  of  Galveston,  84 
Tex.  3,  19  S.  W.  284,  31  Am.  St.  17; 
Dillon  V.  City  of  Raleigh,  124  N.  Car. 
184,  32  S.  E.  548;  Langhammer  v. 
Manchester,  99  Iowa  295,  68  N.  W. 
688.  See  also,  Templin  v.  Boone, 
127  Iowa  91,  102  N.  W.  789;  Knoufl 
V.  Logansport,  26  Ind.  App.  202,  59 
N.  E.  347,  84  Am.  St.  292;  Block  v. 
Worcester,  186  Mass.  526,  72  N.  B. 
77;  Hayes  v.  Hyde  Park,  153  Mass. 
514,  27  N.  E.  522,  12  L.  R.  A.  249; 
Vogelgesang  v.  St.  Louis,  139  Mo. 
127,  40  S.  W.  653;  Campbell  v.  Still- 
water, 32  Minn.  308,  20  N.  W.  320, 
50  Am.  Rep.  567n;  Twist  v.  Roches- 
ter, 37  App.  Div.  (N.  Y.)  307,  55  N. 
Y.  S.  850,  aff'd  in  165  N.  Y.  619,  59  N. 
E.  1131;  City  of  Dallas  v.  Jones,  93 
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plied  in  many  cases,  and  in  some  of  them  cities  have  been  held  liable 
under  very  peculiar  circumstances.  Thus,  where  the  plaintiff  stepped 
into  a  hole  in  the  sidewalk  and  was  thrown  on  a  railway  track,  and, 
in  attempting  to  get  up,  caught  his  clothes  on  a  spike  in  the  sidewalk, 
which  held  him  imtil  he  was  struck  by  a  passing  train,  the  city  was 
held  liable.*'  So,  where  a  traveler's  horse  was  frightened  by  a  defect 
in  the  way,  and,  breaking  loose,  ran  into  another  traveler,  it  was  held 
that  the  injury  to  the  latter  was  the  natural  and  proximate  conse- 
quence of  the  defect,  for  which  the  town  was  liable."  In  another 
case,  where  the  plaintiff  was  driving  down  hill  on  a  road  by  the  side 
of  a  precipice,  and  his  horses  ran  away  through  an  opening  in  the  rail- 
ing and  went  down  the  precipice,  it  was  held  that  the  mere  fact  of 
his  horses  running  away  would  not  prevent  a  recovery  unless  he  was 
guilty  of  a  want  of  reasonable  care  or  skill,  which  was  a  question  for 
the  jury  to  determine.^"  So,  where  the  plaintiff,  in  trying  to  free  his 
horse  froltn  a  defect  in  the  road,  was  struck  by  the  horse's  head  and 
injured,  the  defect  in  the  way  was  held  the  proximate  cause  of  the  in- 


Tex.  38,  49  S.  W.  577,  53  S.  W.  377; 
Gray  v.  Washington  Water  Power 
Co.,  27  Wash.  713,  68  Pac.  360,  361 
(citing  text  and  holding  the  ques- 
tion for  the  jury).  It  is,  indeed,  a 
rule  of  wide  sweep  that  the  con- 
curring negligence  of  a  third  person 
will  not  shield  the  wrong-doer.  Per- 
haps its  strongest  application  is 
found  in  the  case  of  an  action  by  a 
servant  against  the  common  master. 
Cincinnati  &c.  R.  Co.  v.  Lang,  118 
Ind.  579,  21  N.  E.  317;  Franklin  v. 
Winona  &c.  R.  Co.,  37  Minn.  409,  34 
N.  W.  898,  5  Am.  St.  856;  ,  Faren  v. 
Sellers,  39  La.  Ann.  1011,  4  Am.  St. 
256;  Cayzer  v.  Taylor,  10  Gray 
(Mass.)  274,  69  Am.  Dec.  317.  But 
the  negligence  of  the  municipality 
must  be  a  proximate  cause.  Herr  v. 
City  of  Lebanon,  149  Pa.  St.  222,  24 
Atl.  207,  16  L.  R.  A.  106,  34  Am.  St. 
603;  Taylor  v.  Yonkers,  105  N.  Y. 
202,  11  N.  B.  642,  59  Am.  Rep.  492; 
Ayres  v.  Village  of  Hammondsport, 
130  N.  Y.  665,  29  N.  E.  265;  Town- 
ship of  West  Mahanoy  v.  Watson, 
112  Pa.  St.  574,  3  Atl.  866,  56  Am. 
Rep.  336,  and  last  note  to  this  sec- 
tion.   . 

"  City  of  Chicago  v.  Schmidt,  107 
111.  186.     In  another   case  a  child 


fell  into  an  excavation  negligently 
left  in  a  public  sidewalk  and  was 
hurt  by  broken  glass  at  the  bottom 
of  the  excavation,  and  it  was  held 
that  the  defect  in  the  sidewalk  was 
the  proximate  cause  of  the  Injury. 
City  of  Galveston  v.  Posnainsky,  62 
Tex.  118,  50  Am.  Rep.  517. 

"Merrill  v.  Claremont,  58  N.  H. 
468.  To  same  effect.  Fulsome  v.  Con- 
cord, 46  Vt.  135;  Centerville  v. 
Woods,  57  Ind.  192.  In  Baldwin  v. 
Greenwoods  Turnpike  Co.,  40  Conn. 
238,  16  Am.  Rep.  33,  this  rule  was 
applied,  although  the  injury  oc- 
curred on  another  road  to  which  the 
horse  had  escaped.  So  where  an  ob- 
struction prevented  the  plaintiff 
from  getting  out  of  the  way  of  a 
runaway  horse.  City  of  Rock  Falls 
V.  Wells,  169  111.  224,  48  N.  E.  440. 
See  also,  Stedman  v.  O'Neil,  82  Conn. 
199,  72  Atl.  923. 

"  Sherwood  v.  Corporation  of 
Hamilton,  37  Upper  Can.  Q.  B.  410, 
following  the  New  Hampshire  rule. 
See  also,  Williams  v.  San  Francisco 
&c.  R.  Co.,  6  Cal.  App.  715,  93  Pac. 
122;  Hendry  v.  Town  of  North 
Hampton,  72  N.  H.  351,  56  Atl.  922, 
923,  101  Am.  St.  681,  64  L.  R.  A.  70 
(citing  text). 
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jury."  These  illustrations  might  be  multiplied,  but  enough  have  been 
given  to  show  the  current  of  judicial  opinion.^''  If  the  injury  is  caused 
both  by  a  defect  in  the  highway  and  a  defect  in  the  plaintiffs  horse, 
carriage  or  harness,  for  which  the  plaintiff  is  in  fault,  a  different  rule 
applies,  and  he  cannot  recover,^'  although  he  might  do  so  if  not  in 
fault  himself.'**  And,  in  any  event,  the  negligence  of  the  municipality 
must  be  a  proximate  cause  of  the  injury.^" 

§  796.  (618)  Excavations  and  barr^prs. — Fences  or  barriers  are  not 
ordinarily  required  along  a  highway  to  prevent  travelers  from  stray- 
ing out  of  its  limits ;°°  but  if  there  are  excavations  or  other  dangerous 


"  Page  V.  Bucksport,  64  Me.  51,  18 
Am.  Rep.  239.  See  also,  Williams  v. 
Clarke  County,  —  Iowa  — ,  127  N. 
W.  1030;  Stickney  v.  Maidstone,  30 
'  Vt.  438;  McKelvin  v.  London,  22  Ont. 
70;  Cooper  v.  Richland  County,  76  S. 
Car.  202,  56  S.  E.  958,  121  Am.  St. 
946,  10  L,.  R.  A.  (N.  S.)  799.  But 
compare  Crowley  v.  West  End,  149 
Ala.  613,  43  So.  359,  10  L.  R.  A.  (N. 
S.)  801. 

^  For  other  illustrative  cases  con- 
sult Willey  V.  Belfast,  61  Me.  569; 
Lund  V.  Tyngsboro,  11  Cush.  (Mass.) 
563,  59  Am.  Dec.  159;  Brookville  &c. 
Co.  V.  Pumphrey,  59  Ind.  78,  26  Am. 
Rep.  76;  City  of  Galveston  v.  Pos- 
nainsky,  62  Tex.  118,  50  Am.  Rep. 
517;  City  of  Atlanta  v.  Wilson,  59 
Ga.  544,  27  Am.  Rep.  396n:  Village 
of  Carterville  v.  Cook,  129  111.  152, 
22  N.  E.  14,  4  L.  R.  A.  721n,  16  Am. 
St.  248,  and  note;  Seeton  v.  Dun- 
barton,  72  N.  H.  269,  56  Atl.  197; 
Hendry  v.  Town  of  North  Hampton, 
72  N.  H.  351,  56  Atl.  922,  101  Am. 
St.  681,  64  L.  R.  A.  70  (bicycle  ran 
into  mud  puddles  and  was  thrown 
over  unguarded  embankment) ; 
Chacey  v.  City  of  Fargo,  5  N.  Dak. 
173,  64  N.  W.  932.  But  see  Rowell 
V.  City  of  Lowell,  7  Gray  (Mass.) 
100,  66  Am.  Dec.  464,  and  note. 

•^Fogg  V.  Nahant,  106  Mass.  278; 
Jenks  V.  Wilbraham,  11  Gray 
(Mass.)  142;  Jackson  v.  Bellevieu, 
30  Wis.  250;  Tucker  v.  Henniker,  41 
N.  H.  317.  See  also,  Town  of  Lyons 
V.  Watt,  43  Colo.  238,  95  Pac.  949, 
18  L.  R.  A.  (N.  S.)  1185.  But  re- 
covery was  allowed  in  Stedman  v. 


O'Neil,  82  Conn.  199,  72  Atl.  923,  22 
L.  R.  A.  (N.  S.)  1229,  though  horse 
was  vicious. 

"Hunt  V.  Pownal,  9  Vt.  411;  Hull 
V.  City  of  Kansas,  54  Mo.  598,  14 
Am.  Rep.  487.  Contra,  Moore  v.  Ab- 
bot, 32  Me.  46.  It  was  held,  in  City 
of  Joliet  V.  Shufeldt,  144  111.  403,  32 
N.  E.  969,  36  Am.  St.  453,  18  L.  R.  A. 
750,  that  the  traveler  could  recover, 
even  where  the  harness  broke,  but 
there  did  not  appear  to  be  any  neg- 
ligence in  respect  to  the  harness. 
See  also,  Baldwin  v.  Greenwoods 
Turnpike  Co.,  40  Conn.  238,  16  Am. 
Rep.  33;  Palmer  v.  Andover,  2  Cush. 
(Mass.)  600;  Clark  v.  Barrington,  41 
N.  H.  44.  In  Cunningham  v.  Thief 
River  Falls,  84  Minn.  21,  86  N.  W. 
763,  whether  plaintiff  was  negligent 
because  of  defective  condition  of  ve- 
hicle was  held  for  the  jury  to  de- 
termine. Compare,  however.  Cairn- 
cross  V.  Pewaukee,  86  Wis.  181,  56 
N.  W.  648. 

■^City  of  Vincennes  v.  Thuis,  28 
Ind.  App.  523,  63  N.  E.  315;  Par- 
menter  v.  Marion,  113  Iowa  297,  85 
N.  W.  90;  Setter  v.  Maysville,  114 
Ky.  60,  69  S.  W.  1074,  24  Ky.  L.  828; 
Anderson  v.  Bath,  42  Me.  346;  Ray- 
mond V.  Haverhill,  168  Mass.  382, 
47  N.  E.  101;  Childrey  v.  Hunting- 
ton, 34  W.  Va.  457,  12  S.  E.  536,  11 
L.  R.  A.  313;  Swart  v.  District  of 
Columbia,  17  App.  D.  C.  407. 

™Sparhawk  v.  Salem,  1  Allen 
(Mass.)  30,  79  Am.  Dec.  700;  Daily 
V.  Worcester,  131  Mass.  452;  Chap- 
man V.  Cook,  10  R.  I.  304,  14  Am. 
Rep.   686;    Keyes  v.   Marcellus,   50 
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defects  or  obstmctions  close  to  the  way,  the  city  or  local  authorities,  as 
the  case  may  be,  should  erect  barriers  or  take  other  proper  precautions 
to  warn  travelers  of  th^  danger."'  This  rule  generally  applies  where 
the  city  is  engaged  in  repairing  a  street  and  where  it  permits  abutters 
to  put  building  materials  or  other  obstructions  in  the  street,"'  as  well 
as  in  case  of  excavations  in  or  near  the  traveled  way.  It  may,  indeed, 
be  stated  as  a  general  rule,  that  wherever  railings  or  barriers  are  nec- 
essary for  the  safety  of  travelers  it  is  negligence  not  to  construct  and 
maintain  them.°*  But  where  the  excavation  is  a  long  distance  from  the 


Mich.  439,  15  N.  W.  542,  45  Am.  Rep. 
52;  Clark  v.  Richmond,  83  Va.  355, 
5  S.  B.  369,  5  Am.  St.  281;  Logan  v. 
City  of  New  Bedford,  157  Mass.  534, 
32  N.  E.  910;  Tarras  v.  City  of 
Winona,  71  Minn.  22,  73  N.  W.  505; 
McHugh  V.  City  of  St.  Paul,  67  Minn. 
441,  70  N.  W.  5;  City  of  Vincennes 
V.  Spees,  35  Ind.  App.  389,  74  N.  E. 
277,  279  (citing  text);  Herndon  v. 
Salt  Lake  City,  34  Utah  65,  95  Pac. 
646.  See  also.  City  of  Hannibal  v. 
Campbell,  86  Fed.  297,  30  C.  C.  A. 
63. 

"Woods  V.  Groton,  111  Mass.  357; 
Halpin  v.  City  of  Kansas,  76  Mo. 
335;  Drew  v.  Sutton,  55  Vt.  586,  45 
Am.  Rep.  644n;    Zettler  v.  Atlanta, 

66  Ga.  195;  City  of  Joliet  v.  Verley, 
35  111.  58,  85  Am.  Dec.  342;  City  of 
Delphi  V.  Lowery,  74  Ind.  520,  39 
Am.  Rep.  98,  and  cases  there  cited; 
Mayor  v.  Lewis,  92  Ala.  352,  9  So. 
243  (citing  text);  Stephani  v.  City 
of  Manitowoc,  89  Wis.  467,  62  N.  W. 
176;  City  of  Portland  v.  Taylor,  125 
Ind.  522,  25  N.  E.  459;  Wiggin  v.  St. 
Louis,  135  Mo.  558,  37  S.  W.  528; 
Higgins  V.  City  of  Boston,  148  Mass. 
484,  20  N.  B.  105.  See  also,  Balti- 
more v.  Maryland,  166  Fed.  641,  649, 
92  C.  C.  A.  335  (citing  text,  but  hold- 
ing it  a  question  for  the  jury).  So 
to  the  same  effect  is  Neidhardt  v. 
City  of  Minneapolis,  —  Minn.  — ,  127 
N.  W.  484. 

■*  See  Gridley  v.  Jefferson  Realty 
Co.  (Ky.),  116  S.  W.  691;  City  of 
Glasgow  v.  Gillenwater,  113  Ky.  140, 

67  S.  W.  381,  23  Ky.  L.  2375,  72  Am. 
St.  397;  Holitza  v.  Kansas  City,  68 
Kan.  157,  74  Pac.  594;  O'Rourke  v. 
City  of  Monroe,  98  IVHch.  520,  57  N. 
W.  738;   Storrs  v.  Utica,  17  N.  Y.  104, 


72  Am.  Dec.  437;  Brusso  v.  Buffalo, 
90  N.  Y.  679;  Drake  v.  Seattle,  30 
Wash.  81,  70  Pac.  231,  94  Am.  St. 
844;  Arthur  v.  Charleston,  51  W.  Va. 
132,  41  S.  E.  171.  But  compare  Col- 
lier V.  Ft.  Smith,  73  Ark.  447,  84  S. 
W.  480,  68  L.  R.  A.  237. 

"City  of  Vincennes  v.  Spees,  35 
Ind.  App.  389,  72  N.  E.  531,  533  (cit- 
ing text),  74  N.  E.  277,  279  (citing 
text) ;  Newcastle  v.  Grubbs,  171  Ind. 
482,  86  N.  E.  757;  Carstesen  v.  Strat- 
ford, 67  Conn.  428,  35  Atl.  276; 
O'Rourke  v.  Monroe,  98  Mich.  520, 
57  N.  W.  738;  Orme  v.  Richmond,  79 
Va.  86;  Niblett  v.  Nashville,  12 
Heisk.  (Tenn.)  684,  27  Am.  Rep. 
755n;  Toms  v.  Corp.  of  Whitby,  35 
Upper  Can.  Q.  B.  195,  37  Q.  B.  100; 
Borough  of  Pittston  v.  Hart,  89  Pa. 
St.  389;  Township  of  Plymouth  v. 
Graver,  125  Pa.  St.  24,  17  Atl.  249,  11 
Am.  St.  867;  O'Malley  v.  Parsons, 
191  Pa.  St.  612,  43  Atl.  384,  71  Am. 
St.  778;  Olson  v.  Chippewa  Falls,  71 
Wis.  558,  37  N.  W.  575;  McGowan  v. 
Watertown,  130  Wis.  555,  110  N.  W. 
402;  Scott  Tp.  v.  Montgomery,  95 
Pa.  St.  444;  Norris  v.  Litchfield,  35 
N.  H.  271,  69  Am.  Dec.  546;  Winship 
v.  Boston,  201  Mass.  273,  87  N.  E. 
600;  Revis  v.  City  of  Raleigh,  150 
N.  Car.  348,  63  S.  B.  1049;  City  of 
Oklahoma  City  v.  Meyers,  4  Okla. 
686,  46  Pac.  552.  It  has  also  been 
held  that  the  city  should  take  proper 
precautions  to  prevent  their  removal 
and  to  replace  them  speedily  if  re- 
moved. Fox  V.  City  of  Chelsea,  171 
Mass.  297,  50  N.  B.  622;  Blesslngton 
V.  City  of  Boston,  153  Mass.  409,  26 
N.  E.  1113;  Mayor  v.  O'Donnell,  53 
Md.  110,  36  Am.  Rep.  395.  But  see 
Mills  V.  City  of  Philadelphia,  187  Pa. 
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traveled  way  and  not  likely  to  cause  injury,  the  city  is  not,  ordinarily, 
liable  for  failure  to  erect  barriers  along  the  street."*  In  a  recent  case, 
however,  a  city  was  held  liable  where,  in  constructing  a  bridge,  it  made 
an  excavation  in  the  bed  of  a  shallow  stream  where  it  was  crossed  by  a 
street,  and  constructed  a  levee  from  the  bank  to  the  excavation,  and, 
knowing  that  children  of  persons  living  near  by  were  accustomed  to 
play  in  that  vicinity,  left  it  without  safeguards,  by  reason  of  which  a 
child  five  years  old,  while  at  play,  without  any  fault  of  its  parents,  fell 
into  the  pit  and  was  drowned.®^  It  is  usually  for  the  jury  to  determine 
whether  the  barrier  is  sufBeient,*"  and  there  are  cases  in  which  even  a 
barrier  and  a  light  seem  to  have  been  held  insufficient."^ 

§  797.  (619)  Basement  areas. — There  is  some  conflict  among  the 
decided  cases  as  to  when  and  under  what  circumstances,  if  at  all,  cities 
are  bound  to  erect  railings  or  other  safeguards  around  or  about  base- 


st. 287,  40  Atl.  821;  Welsh  v.  Lan- 
sing, 111  Mich.  589,  70  N.  W.  129. 
Whether  a  highway  should  be 
guarded  at  a  particular  place  or  not 
is  generally  a  question  of  fact  for 
the  jury.  Burrell  Tp.  v.  Uncapher, 
117  Pa.  St.  353,  11  Atl.  619,  2  Am. 
St.  664;  Tisdale  v.  Bridgewater,  167 
Mass.  248,  45  N.  E.  730.  Compare 
Town  of  Spencer  v.  Mayfield,  43  Jnd. 
App.  134,  85  N.  B.  23.  So,  as  to  the 
sufiBciency  of  the  barrier,  Brydon  v. 
City  of  Detroit,  117  Mich.  296,  75  N. 
W.  620. 

"Daily  v.  City  of  Worcester,  131 
Mass.  452;  Hudson  v.  Marlborough, 
154  Mass.  218,  28  N.  B.  147;  Barnes 
V.  Chicopee,  138  Mass.  67,  52  Am. 
Rep.  259;  Goeltz  v.  Ashland,  75  Wis. 
642,  44  N.  W.  770;  City  of  Hannibal 
V.  Campbell,  86  Fed.  297,  30  C.  C.  A. 
63.  See  also,  Damon  v.  Boston,  149 
Mass.  147,  21  N.  B.  235;  King  v.  Ft. 
Ann,  180  N.  Y.  496,  73  N.  E.  481; 
Zarras  v.  City  of  Winona,  71  Minn. 
22,  73  N.  W.  505;  Hemdon  v.  Salt 
Lake  City,  34  Utah  65,  95  Pac.  646; 
Denison  v.  Warren  (Tex.  Civ.  App.), 
36  S.  W.  296;  Breatz  v.  City  of  Far- 
go, —  N.  Dak.  — ,  125  N.  W.  1042,  27 
L.  R.  A.  (N.  S.)  1169. 

"City  of  Indianapolis  v.  Bmmel- 
man,  108  Ind.  530,  9  N.  B.  155,  58 
Am.  Rep.  65.  See  also.  City  of  Chi- 
cago V.  Hesing,  83  111.  204,  25  Am. 


Rep.  378;  Niblett  v.  Nashville,  12 
Heisk.  (Tenn.)  684,  27  Am.  Rep. 
755n;  Graves  v.  Thomas,  95  Ind. 
361,  48  Am.  Rep.  727;  Beck  v.  Carter, 
68  N.  Y.  283,  23  Am.  Rep.  175n;  Mc- 
Alpin  v.  Powell,  70  N.  Y.  126,  26  Am. 
Rep.  555n;  Osage  City  v.  Larkin,  40 
Kan.  206,  19  Pac.  658,  10  Am.  St. 
186n,  2  L.  R.  A.  56;  Bowman  v. 
Omaha,  59  Neb.  84,  80  N.  W.  259. 
But  compare  Dehanitz  v.  City  of  St. 
Paul,  73  Minn.  385,  76  N.  W.  48; 
Nutting  V.  City  of  St.  Paul,  73  Minn. 
371,  76  N.  W.  61;  Lineburg  v.  St. 
Paul,  71  Minn.  245,  73  N.  W.  723; 
Clark  v.  Richmond,  83  Va.  355,  5  S. 
B.  369,  5  Am.  St.  281.  See  also, 
Talty  V.  Atlantic,  92  Iowa  135,  60 
N.  W.  516. 

°^  Stockton  Automobile  Co.  v.  Con- 
fer, 154  Cal.  402,  97  Pac.  881;  Baker 
V.  Fall  River,  187  Mass.  53,  72  N.  B. 
336;  St.  Paul  v.  Kuley,  18  Minn.  154; 
Donnelly  v.  Rochester,  166  N.  Y.  315, 
59  N.  B.  989;  Weed  v.  Ballston  Spa, 
76  N.  Y.  329;  Sutton  v.  Snohomish, 
11  Wash.  24,  39  Pac.  273,  48  Am.  St. 
847.  But  see  Montgomery  v.  Brad- 
ley, 159  Ala.  230,  48  So.  809;  Tagge 
V.  Roslyn,  51  Wash.  258,  98  Pac.  668. 

«=Grider  v.  Jefferson  Realty  Co. 
(Ky.),  116  S.  W.  691.  But  see  Mar- 
tin V.  Chelsea,  175  Mass.  516,  56  N. 
B.  703;  Campbell  v.  Stanberry,  85 
Mo.  App.  159. 
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ment  areas.  If  the  area  or  opening  extends  into  the  sidewalk,  and  is 
of  such  a  character  as  to  be  palpably  dangerous  to  travelers,  it  would 
clearly  be  the  duty  of  the  city  to  erect  necessary  barriers  or  to  compel 
the  owner  either  to  remove  it  entirely  or  make  it  safe.  If,  however, 
the  area  or  entrance  way  is  entirely  without  the  limits  of  the  street, 
upon  private  property,  but  contiguous  to  the  sidewalk,  the  duty  of  the 
city  is  not  so  clear.  Thus,  in  a  recent  case,  it  is  held  that,  as  areas  and 
basement  descents  are  necessary,  in  order  to  properly  carry  on  business 
in  a  city,  and,  as  the  city  cannot  go  upon  private  property  to  erect 
barriers,  no  duty  rests  upon  it  to  maintain  railings  in  front  of  such 
places,  and  it  is  not  negligent  for  failing  so  to  do.°*  Some  of  the  other 
courts  take  a  similar  view  of  the  duty  and  liability  of  cities  in  such 
cases,*^  but  we  think  that  if  the  opening  is  notoriously  and-  evidently 
dangerous  to  pedestrians,  it  is  the  duty  of  the  city  either  to  provide 
proper  safeguards  or  to  compel  the  owner  to  do  so,  no  matter  whether 
the  area  extends  into  the  sidewalk  or  is  merely  contiguous  thereto."" 
This  is  recognized  as  the  correct  rule  by  the  supreme  court  of  Wis- 
consin, but  the  erection  of  a  sufBcient  railing  along  the  side  of  a  stair- 
way, which  descended  parallel  with  the  sidewalk,  was  held  a  compli- 
ance with  the  rule,  although  no  gate  or  barrier  was  maintained  at  the 
entrance."' 

"Beardsley  v.  Hartford,  50  Conn.  269,  54  N.  W.  337,  36  Am.  St.  924; 

529,  47  Am.  Rep.  677,  4  Am.  &  Eng.  Wiltty  v.  Oshkosh,  106  Wis.  87,  81 

Corp.  Cas.  595.    See  also,  Richardson  N.  W.  992;   Stege  v.  Milwaukee,  110 

V.  Boston,  156  Mass.  145,  30  N.  E.  Wis.  484,  86  N.  W.  161.)     See  also, 

478.  City  of  Franklin  v.  Harter,  127  Ind. 

»=Witham  v.  Portland,  72  Me.  539;  446,  449,  26  N.  E.  882  (citing  text); 

Temperance  Hall  Assn.  v.  Giles,  33  Kelly  v.  Bennett,  132  Pa.  St.  218,  19 

N.  J.  L.  260.     See  also,  Edwards  v.  Atl.  69,  19  Am.  St.  594,  7  L.  R.  A. 

City  of  Raleigh,  150  N.  Car.  276,  63  120;   Sweeney  v.  Newport,  65  N.  H. 

S.  E.  1040;   and  compare  Jorgensen  86,  18  Atl.   86;    City  of  Chicago  v. 

V.  Squires,  144  N.  Y.  280,  39  N.  E.  Babcock,  143  111.  358,  32  N.  E.  271; 

373.  Fletcher  v.  Ellsworth,  53  Kan.  751, 

""Nihlett  V.   Nashville,   12   Heisk.  37  Pac.  115;   Smith  v.  Leavenworth, 

(Tenn.)  684,  27  Am.  Rep.  755;   City  15   Kan.   861;    Edwards  v.   Raleigh, 

Council   of   Augusta   v.    Hafers,    59  150  N.  Car.  276,  63  S.  E.  1040.     But 

Ga.  151;  Rowell  v.  Williams,  29  Iowa  compare  Hotel  Assn.  v.  Walter,  23 

210;    Grove   v.   City   of   Kansas,   75  Neb.  280,  36  N.  W.  561;   Baldwin  v. 

Mo.    672.      See    also,    Tlnsdale    v.  Springfield,   141   Mo.   205,   42    S.  W. 

Bridgewater,  167  Mass.  248,  45  N.  E.  717.    As  to  circumstances  to  be  con- 

730.  sidered  the  question  being  for  the 

"Fitzgerald  v.  Berlin,  51  Wis.  81,  jury,  see  Earl  v.  Cedar  Rapids,  126 

7  N.  W.  836,  37  Am.  Rep.  814.  (Cities  Iowa  361,  102  N.  W.  140,  106  Am.  St. 

have  been  held  liable  in  later  Wis-  361;  Sweeney  v.  Butte,  15  Mont.  274, 

consiu  cases  where  there  was  negli-  39  Pac.  286. 
gence.    McCIure  v.  Sparta,  84  Wis. 
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§  798.  Steps  and  stairways. — ^A  municipality  as  well  as  the  abutter 
who  erects  or  constructs  steps  or  stairs  so  as  to  encroach  on  a  sidewalk 
may  be  liable  for  an  injury  thereby  caused  to  a  traveler.'*  But  a  some- 
what different  view  has  been  taken  in  Massachusetts,"®  and  where  a 
step,  stairway  or  the  like,  is  close  to  the  sidewalk  but  all  on  the  abut- 
ter's own  land,  there  is  usually  no  liability,  unless  the  situation  or 
circumstances  are  such  that  reasonable  care  requires  a  railing,  barrier 
or  other  safeguard.'"  The  question  in  most  cases  of  the  general  char- 
acter under  consideration  is  usually  for  the  jury.'^  In  many  cities  and 
towns  it  is  impracticable  to  have  all  streets,  sidewalks  and  intersections 
exactly  upon  a  level,  especially  where  they  meet  and  cross  one  another, 
and  steps,  or  the  like,  are  sometimes  constructed  at  such  places.  If 
proper  care  is  used,  the  municipality  is  not  liable  in  such  cases,'^  and 
it  has  been  held  that  the  use  of  steps  is  proper.''  But  the  question  as 
to  whether  due  care  has  been  exercised  is  usually  for  the  jury,  and  in 
many  instances  a  municipality  has  been  held  liable  where  it  did  not 
exercise  reasonable  care.'* 

§  799.  (620)  Falling  objects. — Cities  must  exercise  reasonable  care 
to  keep  their  streets  reasonably  safe  from  falling  substances,'^  as  well 

«« White  V.  New  Bern,  146  N.  Car.  '=  Hoyt  v.  Danbury,  69  Conn.  341, 

447,  59  S.  B.  992,  125  Am.  St.  476,  13  37  Atl.  1051;    Chicago  v.   Bixby,   84 

L.  R.  A.  (N.  S.)  1166n.  111.  82,  25  Am.  Rep.  429;    Healy  v. 

<"  Cashing    v.    Boston,    124    Mass.  Chicago,  131  111.  App.  183.    See  also, 

434.    But  see  Gushing  v.  Boston,  138  Butler  v.  Oxford,  186  N.  Y.  444,  79 

Mass.  330,  35  Am.  Rep.  583.  N.  E.  712. 

™See  Pelhauer  v.   St.   Louis,  178  "Hogan  v.  Chicago,  168   111.   551, 

Mo.  635,  77  S.  W.  843;   Fitzgerald  v.  48  N.  E.  210;  Graham  v.  Oxford,  105 

Berlin,  51  "Wis.  81,  7  N.  W.  836,  37  Iowa   705,    75   N.   W.    473;    City   of 

Am.  Rep.  814.  Abilene  v.  Hendricks,  36  Kan.  196, 

"It  is  generally  so  held  as  to  13  Pac.  121;  Metz  v.  Butte,  27  Mont, 
cellar-ways,  trap-doors  and  the  like  506,  71  Pac.  761;  Tabor  v.  St.  Paul, 
in  or  extending  into  the  sidewalk.  36  Minn,  188,  30  N.  W.  765;  Gutkind 
Lamb  v.  Worcester,  177  Mass.  82,  58  v.  Elroy,  97  Wis.  649,  73  N.  W.  325; 
N.  E.  474;  Perrigo  v.  St.  Louis,  185  Berg  v.  Milwaukee,  83  Wis.  599,  53 
Mo.  274,  84  S.  W.  30;  Smith  v.  Seat-  N.  W.  890.  See  also.  City  of  Indian- 
tie,  33  Wash,  481,  74  Pac.  674.  Com-  apolis  v.  Mitchell,  27  Ind.  App.  589, 
pare  Ewing  v.  Toronto,  29  Ont.  197;  61  N.  B.  947;  Glantz  v.  South  Bend, 
Tubesing  v.  Buffalo,  51  App.  Div.  106  Ind.  305,  6  N.  E.  632;  Blyhl  v. 
(N.  Y.)  14,  64  N.  Y.  S.  399.  Waterville,  57  Minn.  115,  58  N.  W. 

"Teager  v.  Flemingsburg,  109  Ky.  817,  47  Am.  St.  596;   Blume  v.  New 

746,  60  S.  W.  718,  22  Ky.  L.  1442,  53  Orleans,   104    La.    345,   29    So.    106; 

L.  R.  A.  791,  95  Am.  St.  400;  Morgan  Watertown  v.  Greaves,  112  Fed.  183, 

V.  Lewiston,  91  Me.  566,  40  Atl.  545;  50  C.  C.  A.  172,  56  L.  R.  A.  865. 

Miller  v.  St.  Paul,  38  Minn.  134,  36  "  Grove  v.  Ft.  Wayne,  45  Ind.  429, 

N.  W.  271;   Shippy  v.  An  Sable,  65  15   Am.   Rep.   262;    City  of   Lafay- 

Mlch.  494,  32  N.  W.  741.  ette  v.  Ashby,  8  Ind.  App.   214,  34 
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as  from  defects  in  the  roadbed.  Thus,  they  have  been  held  liable  for 
injuries  from  rotten  wooden  awnings  and  signs  upon  or  above  the 
sidewalk ;'°  also  for  injuries  caused  by  limbs  falling  from  dead  trees 
standing  in  the  way  -p  and  even  for  allowing  a  banner  to  remain  for  a 
considerable  time  suspended  across  a  streets*  So,  a  city  was  held  lia- 
ble for  an  injury  inilicted  by  the  fall  of  a  flag  pole  erected  in  an  un- 
traveled  part  of  one  of  its  streets  by  a  private  citizen  years  before,  al- 
though it  had  no  actual  knowledge  that  the  pole  was  insecure  and 
dangerous,  the  court  holding  that  it  was  the  duty  of  the  city  author- 
ities to  take  notice  of  the  tendency  of  timber  to  decay/'    And  it  is  not 


N.  E.  238,  35  N.  B.  516;  Larson 
V.  Grand  Forks,  3  Dak.  307,  19  N. 
W.  414;  Day  v.  Milford,  5  Allen 
(Mass.)  98;  Hardy  v.  Keene,  52  N. 
H.  370;  Hume  v.  Mayor,  74  N.  Y. 
264;  Bieling  v.  City  of  Brooklyn,  120 
N.  Y.  98,  24  N.  E.  389;  Parker  v. 
Macon,  39  Ga.  725,  99  Am.  Dec.  486; 
Merrill  v.  Portland,  4  Cliff.  C.  C. 
138.  See  also,  Embler  v.  Wallkill, 
132  N.  Y.  222,  30  N.  E.  404;  Fer- 
guson v.  Southwold  Tp.,  27  Ont.  66. 
"Bohen  V.  Waseca,  32  Minn.  176, 
19  N.  W.  730,  50  Am.  Rep.  564;  Duffy 
V.  Dubuque,  63  Iowa  171,  18  N.  W. 
900,  50  Am.  Rep.  743;  Drake  v.  Low- 
ell, 13  Metcf.  (Mass.)  292;  West  v. 
Lynn,  110  Mass.  514;  Langan  v. 
Atchison,  35  Kan.  318,  11  Pac.  38, 
57  Am.  Rep.  165;  Jarrell  v.  Wil- 
mington, 4  Penn.  (Del.)  454,  56  Atl. 
379;  Bieling  v.  Brooklyn,  120  N.  Y. 
98,  24  N.  E.  389,  Leary  v.  Yonkers, 
95  App.  Div.  (N.  Y.)  126,  88  N.  Y.  S. 
829.  Compare  also,  Cason  v.  Ottum- 
wa,  102  Iowa  99,  71  N.  W.  192; 
Bemis  v.  Omaha,  81  Neb.  352,  116 
N.  W.  31.  Contra,  Hewison  v.  New 
Haven,  34  Conn.  136,  91  Am.  Dec. 
718;  Taylor  v.  Peckham,  8  R.  I.  349, 
91  Am.  Dec.  235;  Wells  v.  City  of 
Brooklyn,  9  App.  Div.  (N.  Y.)  61,  41 
N.  Y.  S.  143.  And  compare  Par- 
menter  v.  Marlon,  113  Iowa,  297,  85 
N.  W.  90;  Teinby  v.  Ishpeming,  140 
Mich.  146,  103  N.  W.  588,  69  L.  R.  A. 
618,  112  Am.  St.  S92;  Village  of  Oak 
Harbor  v.  Kallagher,  52  Ohio  St.  183, 
39  N.  B.  144,  the  Michigan  case  hold- 
ing that  the  statute  did  not  make 
the  municipality  liable  and  the 
other  cases  holding  that  there  was 


no  liability  under  the  particular  cir- 
cumstances. 

"  Jones  V.  New  Haven,  34  Conn.  1; 
Chase  v.  City  of  Lowell,  151  Mass. 
422,  24  N.  E.  212;  Gilchrist  v.  Car- 
den,  26  U.  C.  C.  P.  1;  McGarey  v. 
New  York,  89  App.  Div.  (N.  Y.)  500, 
85  N.  Y.  S.  861.  See  also.  City  of  Lou- 
isville V.  Michels,  114  Ky.  551,  71  S. 
W.  511,  24  Ky.  L.  1375.  But  not 
where  there  was  no  apparent  decay 
and  nothing  to  indicate  that  it  was 
likely  to  fall.  Jones  v.  City  of 
Greensboro,  124  N.  Car.  310,  32  S. 
E.  675;  Gubasko  v.  New  York,  1  N. 
Y.  S.  215,  16  N.  Y.  St.  690. 

"  Champlin  v.  Penn  Yan,  34  Hun 
(N.  Y.)  33.  See  also,  French  v. 
Brunswick,  21  Me.  29,  38  Am.  Dec. 
250;  City  of  Chicago  v.  Fowler,  60 
111.  322;  Hayes  v.  Hyde  Park,  153 
Mass.  514,  27  N.  B.  522,  12  L.  R.  A. 
249.  Contra,  Hewison  v.  New  Haven, 
37  Conn.  475,  9  Am.  Rep.  342. 

"Norristown  v.  Moyer,  67  Pa.  St. 
355;  Gilmartin  v.  Mayor,  55  Barb. 
(N.  Y.)  239.  But  the  duty  to  keep 
streets  safe  from  falling  substances 
does  not  require  a  municipal  cor- 
poration to  protect  a  house  standing 
near  the  dangerous  walla  of  a  burnt 
building  from  injury  from  such 
walls.  City  of  Anderson  v.  East,  117 
Ind.  126,  19  N.  B.  726,  2  L.  R.  A.  712n. 
10  Am.  St.  35.  Compare,  however, 
Pearson  v.  Birmingham,  155  Ala. 
631,  47  So.  80.  For  other  cases  when 
a  city  was  held  not  liable  for  latent 
defect  or  where  it  had  no  notice,  or 
the  like,  see  City  of  Columbus  v. 
Anglin,  120  Ga.  785,  48  S.  B.  318; 
Gray  v.  Emporia,  43  Kan.   704,   23 
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absolutely  essential  to  the  liability  of  the  city  that  the  structure  should 
be  directly  above  the  street,  for  it  may  also  be  liable  for  substances 
which  fall  from  adjoining  buildings  upon  travelers  properly  using  the 
street.*"  On  the  other  hand,  where  a  heavy  iron  weight  attached  to 
a  banner  suspended  across  a  street  by  a  private  citizen  fell  upon  a 
traveler,  the  city  was  held  free  from  liability,'^  and  a  similar  ruling 
was  made  where  a  sign  fastened  to  an  iron  rod  fell  and  injured  the 
plaintiff.*"  These  cases,  however,  depended  upon  the  peculiar  statutes 
in  force  in  most  of  the  New  England  states,  making  cities  liable  only 
for  "defects"  in  their  streets.  In  a  very  recent  and  interesting  case  in 
Iowa  a  city  was  held  liable  to  a  pedestrian  for  injuries  caused  by  being 
struck  by  an  acrobatic  performer  who  fell  from  a  wire  which  the  city 
had  permitted  to  be  stretched  over  and  across  a  street  for  the  use  of 
such  performer.*^ 

§  800.  (621)  Width  of  way  which  must  be  kept  in  repair. — ^When 
a  road  or  street  is  opened  and  public  travel  is  invited  thereon,  it  must 
be  made  reasonably  safe  for  such  travel.**    Whether  this  rule  requires 


Pac.  944;  Leary  v.  Yonkers,  95  App. 
Div.   (N.  Y.)   126,  88  N.  Y.  S.  829. 

">  Langan  v.  Atchison,  35  Kan.  318, 
11  Pac.  38,  57  Am.  Rep.  165;  Duffy 
V.  City  of  Dubuque,  63  Iowa  171,  18 
N.  W.  900,  50  Am.  Rep.  743;  Kiley  v. 
City  of  Kansas,  69  Mo.  102,  33  Am. 
Rep.  491;  Parker  v.  Macon,  39  Ga. 
725,  99  Am.  Dec.  486.  See  also,  Pear- 
son v.  Birmingham,  155  Ala.  631,  47 
So.  80;  Mayor  &c.  of  Havre  De  Grace 
V.  Fletcher,  —  Md.  — ,  77  Atl.  114. 
But  it  was  held  that  the  city  was 
not  liable  for  the  falling  of  a  bill- 
board at  the  side  of  a  street,  caused 
by  an  extraordinary  and  unprece- 
dented storm.  Village  of  Oak  Har- 
bor V.  Kallagher,  52  Ohio  St.  183,  39 
N.  B.  144.  See,  however,  Cason  v. 
City  of  Ottumwa,  102  Iowa  99,  71  N. 
W.  192. 

"■  Hewison  v.  New  Haven,  34  Conn. 
136,  91  Am.  Dec.  718.  See  also,  Bel- 
vin  V.  Richmond,  85  Va.  574,  8  S.  B. 
378,  1  L.  R.  A.  807;  Barber  v.  Rox- 
bury,  11  Allen  (Mass.)  318.  But 
compare  Cain  v.  Syracuse,  95  N.  Y. 
83. 

''  Jones  V.  Boston,  104  Mass.  75,  6 
Am.  Rep.  194.    See  also,  Hewison  v. 


New  Haven,  37  Conn.  475,  9  Am. 
Rep.  342;  Pratt  v.  Inhabitants  of 
Weymouth,  147  Mass.  245,  17  N.  E. 
538,  9  Am.  St.  691  (fall  of  derrick). 
Compare  also,  Copeland  v.  Seattle, 
33  Wash.  415,  74  Pac.  582,  65  L.  R. 

A.  .333  (city  not  liable  for  injury 
caused  by  board  thrown  from  roof 
in  building  house  under  permit). 

*>  Wheeler  v.  Ft.  Dodge,  131  Iowa 
566,  108  N.  W.  1057,  9  L.  R.  A.  (N. 
S.)  146n.  See  also  for  other  cases 
as  to  wires  across  a  street  or  side- 
walk. City  of  Lafayette  v.  Ashby, 
8  Ind.  App.  214,  34  N.  B.  238,  35  N. 

B.  516;  Mickey  v.  Indianola  (Iowa), 
114  N.  W.  1072;  City  Council  of 
Augusta  V.  Tharpe,  113  Ga.  152,  38 
S.  B.  389;  Johnson  v.  Fargo,  15  N. 
Dak.  525,  108  N.  W.  243. 

"  Text  quoted  with  approval  in 
Williams  v.  Louisiana  &c.  Co.,  43  La. 
Ann.  295,  8  So.  938.  See  also,  Bald- 
win V.  City  of  Springfield,  141  Mo. 
205,  42  S.  W.  717;  Meiners  v.  City  of 
St.  Louis,  130  Mo.  274,  32  S.  W.  637; 
Bills  V.  Town  of  Kaukauna,  94  Wis- 
310,  68  N.  W.  992;  Taake  v.  Seattle, 
16  Wash.  90,  47  Pac.  220.  Compare 
also,  to  the  same  or  much  the  same 


207 


NEGLECT   OP   DUTY  TO   KBPAIR. 


§    800 


that  the  entire  width  of  the  highway  should  be  kept  in  repair  and  free 
from  defects  is  a  question  on  which  there  are  conflicting  decisions.  The 
general  rule  in  many  jurisdictions  appears  to  be  that  the  duty  to  keep 
in  repair  extends  only  to  the  "traveled  path,"  or  portion  of  the  way 
in  actual  use,  provided  it  is  wide  enough  to  be  safe.*"  Necessity  and 
expediency,  without  anything  more,  would  probably  justify  such  a  rule 
in  the  case  of  country  roads;  but  it  would  seem,  on  principle,  that 
where  a  city  has  once  improved  a  street,  and  leaves  it  open  to  the  pub- 
lic throughout  its  entire  width,  the  whole  of  it  must  be  kept  in  re- 
pair.^' Some  of  the  courts  have  drawn  a  distinction  between  high- 
>vays  situated  in  different  parts  of  the  same  city,  holding  the  city  bound 
to  keep  in  repair  the  entire  width  of  those  in  the  closely  built-up  por- 
tions of  the  city,  and  only  a  part  of  the  width  of  those  in  the  suburbs, 
where  it  is  sparsely  settled.*^    It  may  be  doubted  whether  any  such  ab- 


effect,  Lamb  v.  Cedar  Rapids,  108 
Iowa  629,  79  N.  W.  366;  Hutson  v. 
New  York,  5  Sandf.  (N.  Y.)  289; 
Schafer  v.  New  York,  154  N.  Y.  466, 
48  N.  E.  749;  City  of  Ord  v.  Nash,  50 
Neb.  335,  69  N.  W.  964. 

''Tritz  V.  City  of  Kansas,  84 
Mo.  632;  Brown  v.  Glasgow,  57  Mo. 
156;  Sykes  v.  Pawlet,  43  Vt.  446,  5 
Am.  Rep.  295;  Perkins  v.  Inhab- 
itants, 68  Me.  152,  28  Am.  Rep.  84; 
Fitzgerald  v.  Berlin,  64  Wis.  203, 
24  N.  W.  879;  Rice  v.  Montpelier,  19 
Vt.  470;  Packard  v.  Packard,  16 
Pick.  (Mass.)  191;  Tisdale  v.  Nor- 
ton, 8  Metcf.  (Mass.)  388;  Campbell 
V.  Race,  7  Cush.  (Mass.)  408,  54  Am. 
Dec.  728n;  Ireland  v.  Oswego  &c.  Co., 
13  N.  Y.  526;  King  v.  Village  of  Ft. 
Ann,  180  N.  Y.  496,  73  N.  B.  481; 
Hay  V.  Weber,  79  Wis.  587,  48  N.  W. 
859,  24  Am.  St.  737;  Rhyner  v.  City 
of  Menasha,  97  Wis.  523,  73  N.  W. 
41;  City  of  Hannibal  v.  Campbell, 
86  Fed.  297,  30  C.  C.  A.  63;  Herndon 
V.  Salt  Lake  City,  34  Utah  65,  95 
Pac.  646.  In  Williams  v.  San  Fran- 
cisco &c.  R.  Co.,  6  Cal.  App.  715,  93 
Pac.  122,  this  is  stated  to  be  the  rule 
as  between  a  traveler  and  the  city, 
but  it  is  held  that  as  against  the  un- 
lawful acts  of  others,  the  traveler 
Is  entitled  to  the  unobstructed  use 
of  the  entire  highway.  See  also, 
Dickey  v.  Maine  Tel.  Co.,  42  Me.  248, 
66  Am.  Dec.  281;  Johnson  v.  Whit- 
field, 18  Me.  286,  36  Am.  Deo.  721. 


"^  City  Council  of  Montgomery  v. 
Wright,  72  Ala.  411,  47  Am.  Rep.  422, 
5  Am.  &  Eng.  Corp.  Cas.  642;  City 
Council  of  Montgomery  v.  Reese, 
146  Ala.  410,  40  So.  760;  City  of 
Maysville  v.  Guilfoyle,  110  Ky.  670, 
67  S.  W.  493,  23  Ky.  L.  43;  City  of 
Chicago  V.  Robbins,  2  Black  (U.  S.) 
418,  17  L.  ed.  298;  Bacon  v.  Boston, 
3  Cush.  (Mass.)  174;  Stafford  v.  Os- 
kaloosa,  64  Iowa  251,  20  N.  W.  174; 
Indianapolis  v.  Gaston,  58  Ind.  224; 
Odon  V.  Dobbs,  25  Ind.  App.  522;  58 
N.  E.  562;  Biggs  v.  Huntington,  32 
W.  Va.  55,  9  S.  E.  51;  Buck  v.  Bidde- 
ford,  82  Me.  433,  19  Atl.  912;  Saylor 
V.  City  of  Montesano,  11  Wash.  328, 
39  Pac.  653  (citing  text).  The  first 
Missouri  case  cited  in  the  preceding 
note  as  holding  the  contrary  on  this 
point  has  been  overruled.  Goins  v. 
City  of  Moberly,  127  Mo.  116,  29  S. 
W.  985;  Walker  v.  City  of  Kansas, 
99  Mo.  647,  12  S.  W.  894.  See 
also  Kossman  v.  St.  Louis,  153  Mo. 
293,  54  S.  W.  513.  A  much-used  side- 
walk should  be  kept  in  repair  for 
its  entire  width.  City  of  Denver  v. 
Stein,  25  Colo.  125,  53  Pac.  283;  City 
Council  of  Augusta  v.  Tharpe,  113 
Ga.  152,  38  S.  E.  389;  Coffey  v. 
Carthage,  186  Mo.  573,  85  S.  W.  532. 

"Monongahela  City  v.  Fischer, 
111  Pa.  St.  9,  2  Atl.  87,  56  Am.  Rep. 
241;  Keyes  v.  Marcellus,  50  Mich. 
439,  15  N.  W.  542,  45  Am.  Rep.  52; 
City  of  Wellington  v.  Gregson,  31 
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solute  or  well  defined  distinction  exists  as  matter  of  law/'  although  it 
is  undoubtedly  true  that  cities  have  a  wide  discretion  in  determining 


Kan.  d9,  1  Pac.  253,  47  Am.  Rep. 
482,  6  Am.  &  Eng.  Corp.  Cas.  215; 
Whitfield  V.  City  of  Meridian,  66 
Miss.  570,  6  So.  244,  14  Am.  St.  596, 
4  L.  R.  A.  834.  See  Fulliam  v.  Mus- 
catine, 70  Iowa  436,  30  N.  W.  861; 
Musick  V.  Borough  of  L'atrobe,  184 
Pa.  St.  375,  39  Atl.  226;  Seward  v. 
City  of  "Wilmington,  2  Marvel  (Del.) 
189,  42  Atl.  451;  Glasier  v.  Hebron, 
131  N.  Y.  447,  30  N.  E.  239;  Hender- 
son V.  Sandefur,  11  Bush  (Ky.)  550; 
"Wall  v.  Pittsburgh,  205  Pa.  48,  54 
Atl.  497;  Meisner  v.  Dillon,  29  Mont. 
116,  74  Pac.  130;  O'Connor  v.  Tp. 
of  Otonabee,  35  Upper  Can.  Q.  B. 
73.  In  this  last  case  will  be  found 
some  very  sensible  remarks  concern- 
ing township  roads.  See  also.  Lane 
V.  Town  of  Hancock,  142  N.  Y.  510, 
37  N.  B.  473.  In  Herndon  v.  Salt 
Lake  City,  34  Utah  65,  95  Pac.  646, 
651,  many  decisions  are  reviewed  and 
the  doctrine  is  summed  up  as  fol- 
lows: "The  general  doctrine  that 
may  be  deduced  from  the  cases  that 
have  considered  and  passed  upon 
facts  such  as  those  in  the  case  at 
bar  may  be  stated  as  follows:  That 
in  opening  a  street  for  travel,  what- 
ever may  be  its  nominal  or  platted 
width,  it  is  primarily  a  matter 
within  the  discretion  of  the  city  to 
say  whether  it  will  prepare  the  whole 
or  only  a  portion  of  the  width  of 
the  street  for  travel;  that  in  the 
business  portions  of  the  city,  or 
where  travel  and  the  convenience  of 
the  public  require  it,  the  whole 
width  of  the  street  must  generally 
be  made  and  maintained  passable 
and  In  a  reasonably  safe  condition; 
that  where  the  whole  width  of  the 
street  has  been  prepared  and  opened 
for  travel,  whether  primarily  neces- 
sary or  not,  the  city  must  there- 
after maintain  the  whole  street  in 
a  reasonably  safe  condition  through- 
out its  entire  width;  that  in  some 
places,  and  especially  in  the  outly- 
ing portions  of  the  city,  it  may  or- 
dinarily determine  what  portions  of 
the  streets  it  will  prepare  for  travel, 
and   in   such   places   it   need   only 


maintain  that  portion  which  is 
opened  and  set  apart  for  travel  in 
a  reasonably  safe  condition;  that 
whether  the  city  has  prepared  a. 
sufficient  width  for  passage  to  re- 
spond to  the  needs  of  the  public  may 
be  a  question  of  fact  for  the  jury, 
and  as  to  whether  the  streets  are 
maintained  in  a  reasonably  sate  con- 
dition for  travel  (whether  through- 
out their  entire  width  where  the 
whole  width  is  opened,  or  over  that 
portion  which  is  opened  and  pre- 
pared for  travel),  is  always  a  ques- 
tion of  fact  to  be  determined  by  the 
jury  from  all  the  facts  and  circum- 
stances in  the  particular  case.  It 
it  is  made  to  appear,  therefore,  that 
the  street  is  not  one  that  has  been 
prepared  for  travel  throughout  its 
entire  width,  or  the  particular 
place  in  question  is  one  where  this 
has  not  been  done,  the  court  should 
instruct  the  jury  specially  with  re- 
gard to  the  duty  of  the  city  in  this 
regard;  and,  if  the  question  arises 
as  to  whether  the  city  has  prepared 
a  sufficient  width  for  travel  where 
less  than  the  whole  width  has  been 
prepared,  the  jury  should  be  re- 
quired to  find  from  all  the  facts  and 
circumstances  whether  or  not  the 
space  prepared  by  the  city  was  rea- 
sonably sufficient." 

**  "Whether  a  highway  is  wide 
enough  to  be  safe  is  generally  a 
question  for  the  jury  to  determine. 
Craig  V.  Sedalia,  63  Mo.  417;  John- 
son V.  "Whitefield,  18  Me.  286,  36  Am. 
Dec.  721;  Savage  v.  Bangor,  40  Me. 
176,  63  Am.  Dec.  658;  Aldrich  v.  Pel- 
ham,  1  Gray  (Mass.)  510.  It  seems 
to  us  that  some  of  the  cases  cited  in 
the  preceding  note  go  too  far  in 
holding,  as  a  matter  of  law,  that 
less  care  is  required  in  sparsely  set- 
tled neighborhoods  where  the  streets 
are  not  so  much  used,  and  that  the 
true  rule  is  that  the  standard  of 
duty  is  the  same,  namely,  ordinary 
and  reasonable  care,  no  matter  whe- 
ther the  street  is  much  or  little 
used.  City  of  Decatur  v.  Besten,  169 
111.  340,  48  N.  B.  186;   City  of  Flora 
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how  much  of  a  highway  shall  be  devoted  to  the  use  of  horses  and  ve- 
hicles, and  how  much  shall  be  given  to  the  sidewalk,  trees,  gutters,  and 
the  like.'*  They  are  not  required  to  maintain  bridges  or  crossings  over 
gutters  or  ditches  made  for  draining  the  streets,  at  other  places  than 
the  regular  public  crossings  or  street  intersections,  and  where  the 
owner  of  property  abutting  on  a  street  was  injured  by  falling  off  of  a 
plank  which  he  had  placed  across  such  a  ditch  for  his  own  convenience 
in  going  and  coming  to  or  from  his  premises,  he  was  held  not  entitled 
to  recover  from  the  corporation,  as  it  was  under  no  duty  to  maintain 
a  proper  crossing  from  his  house  to  the  street.'" 

§  801.  (633)  When  responsibility  of  city  begins  and  over  what 
ways  it  extends. — ^The  responsibility  of  the  authorities  for  the  con- 
dition of  a  highway  begins  when  they  have  actually  opened  it  for  public 
travel,'^  although  the  time  allowed  by  statute  for  its  construction  may 


V.  Naney,  136  111.  45,  26  N.  E.  645; 
City  of  South  Omaha  v.  Powell,  50 
Neb.  798,  70  N.  W.  391.  It  may  be, 
however,  that  what  would  be  ordi- 
nary and  reasonable  care  in  the  one 
Instance  would  not  be  in  the  other. 
See  generally,  Lindsay  v.  City  of 
Des  Moines,  63  Iowa  368,  27  N.  "W. 
283;  Barr  v.  City  of  Kansas,  105 
Mo.  550,  16  S.  W.  483. 

"  McArthur  v.  Saginaw,  58  Mich. 
357,  25  N.  W.  313,  55  Am.  Rep.  687, 
and  authorities  cited  on  page  G88; 
Bassett  v.  St.  Joseph,  53  Mo.  290, 
14  Am.  Rep.  446;  City  of  Wellington 
V.  Gregson,  31  Kan.  99,  1  Pac.  253, 
6  Am.  &  Eng.  Corp.  Cas.  215,  47  Am. 
Rep.  482;  Dougherty  v.  Trustees  of 
Village  of  Horseheads,  159  N.  Y. 
154,  53  N.  E.  799;  Murphy  v.  City 
of  Peoria,  119  111.  509,  9  N.  E.  895; 
Kohlhof  V.  Chicago,  192  111.  249,  61 
N.  E.  446,  85  Am.  St.  335;  Ely  v.  St. 
Louis,  181  Mo.  723,  81  S.  "W.  168; 
Teague  v.  Bloomington,  40  Ind.  App. 
68,  81  N.  E.  103;  McDonald  v.  St. 
Paul,  82  Minn.  308,  84  N.  W.  1T»22, 
83  Am.  St.  428.  And  sidewalks  in- 
tended solely  for  pedestrians  are 
not  bound  to  be  kept  safe  for  vehi- 
cles, and  a  city  has  been  held  not 
liable  for  injuries  to  a  driver  while 
using  such  a  sidewalk,  even  though 
it  had  been  frequently  so  used  and 
14 — II  Elliott  R.  and  S. 


was  the  only  practicable  way  for 
wagons  to  reach  a  railroad  depot. 
Webster  v.  Vanceburg,  130  Ky.  320. 
113  S.  W.  140.  See  also,  as  to  roller 
skating,  Collins  v.  Philadelphia,  227 
Pa.  121,  75  Atl.  1028,  27  L.  R.  A.  (N. 
S.)  909. 

^  McCarthy  v.  Corp.  of  Oshawa,  19 
Upper  Can.  Q.  B.  245.  See  also,  Wil- 
liams V.  Grand  Rapids,  59  Mich.  51, 
26  N.  W.  279,  14  Am.  &  Eng.  Corp. 
Cas.  464;  Canavan  v.  City  of  Oil 
City,  183  Pa.  St.  611,  38  Atl.  1096. 
But  compare  Dotey  v.  Dist.  of  Colum- 
bia, 25  App.  D.  C.  232.  A  covered 
drain  is  not  a  culvert  within  the 
meaning  of  a  statute  requiring  pub- 
lic corporations  to  keep  "bridges, 
cross-walks  and  culverts  in  repair." 
Kowalka  v.  St.  Joseph,  73  Mich.  322, 
41  N.  W.  416.  See  Fletcher  v.  Scot- 
ten,  74  Mich.  212,  41  N.  W.  901,  as 
to  the  liability  for  a  plank  walk 
built  by  a  landowner.  Cross-walks, 
where  they  pass  over  gutters,  must 
be  kept  reasonably  safe.  Gallagher 
V.  Tipton,  133  Mo.  App.  557,  113  S. 
W.  674. 

"Text  quoted  with  approval  in 
Hunter  v.  Weston,  111  Mo.  176,  19 
S.  W.  1098,  17  L.  R.  A.  633,  636;  and 
in  Ruppenthal  v.  St.  Louis,  190  Mo. 
213,  88  S.  W.  612,  616.  See  also,  Dunn 
V.  Oelwein,  140  Iowa  423,  118  N.  W. 
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not  have  expired/''  and  where  it  is  not  opened  for  public  use,  and  the 
public  are  properly  notified  of  that  fact  by  barriers,  or  other  means, 
there  is  no  liability  on  the  part  of  the  corporation  to  a  traveler  injured 
on  the  road,  even  if  the  time  for  its  completion  has  expired.^'  When- 
ever the  authorities  throw  a  highway  open  for  travel,  or  invite  and  in- 
duce travel  thereon  by  any  other  means,  the  duty  to  keep  it  in  repair 
arises,  and  they  will  be  liable,  in  a  proper  case,  for  failing  to  perform 
that  duty.**  This  is  also  true,  as  a  rule,  where  a  city  tacitly  permits 
a  thoroughfare  to  be  used  as  a  public  street,  although  it  was  not  origin- 
ally laid  out  or  established  under  city  authority.*"   The  fact  that  the 


764.  In  Taake  v.  Seattle,  16  Wash. 
90,  47  Pac.  220,  it  is  held  that  the  city 
cannot  defend  upon  the  ground  that 
It  had  no  authority  to  lay  out  the 
street.  See  also,  Pekin  v.  Newell,  26 
111.  320,  79  Am.  Dec.  378;  Hogan  v. 
Chicago,  168  111.  551,  48  N.  E.  210; 
Leavenworth  v.  Laing,  6  Kan.  274; 
Byerly  v.  Anamosa,  79  Iowa  204,  44 
N.  W.  359;  Still  v.  Houston,  27  Tex. 
Civ.  App.  447,  66  S.  W.  76;  Gilhreath 
v.  Greensboro,  —  N.  Car.  — ,  69 
S.  E.  268.  And  in  Bills  v.  Town  of 
Kaukauna,  94  Wis.  310,  68  N.  "W.  992, 
it  is  held  that  where  it  has  aban- 
doned the  highway,  and  it  is  danger- 
ous, the  city  must  put  up  barriers  or 
warnings  to  protect  travelers  who 
act  upon  the  belief,  justified  by  ap- 
pearance, that  it  is  still  open.  See 
also.  White  v.  Boston,  122  Mass.  491; 
Southwell  V.  Detroit,  74  Mich.  438, 
42  N.  W.  118;  Neal  v.  Marion,  129  N. 
Car.  345,  40  S.  E.  116.  But  compare 
Anderson  v.  Turbeville,  6  Coldw. 
(Tenn.)  150. 

"''Blaisdell  v.  Portland,  39  Me.  113; 
Bradbury  v.  Benton,  69  Me.  194; 
Southerland  v.  Jackson,  30  Me.  462, 
50  Am.  Dec.  633;  Hutson  v.  New 
York,  5  Sandf.  (N.  Y.)  289,  302. 
Compare  Lowell  v.  Moscow,  12  Me. 
SOO. 

™  See  Drury  v.  Worcester,  21  Pick. 
(Mass.)  44;  Lowell  v.  Moscow,  12 
Me.  300;  King  v.  Cumberworth,  3 
Barn.  &  Ad.  108;  Cartright  v.  Bel- 
mont, 58  Wis.  370,  17  N.  W.  237; 
Moore  v.  City  of  Cape  Girardeau, 
103  Mo.  470,  15  S.  W.  755;  Walker  v. 
City,  of  Kansas,  99  Mo.  647,  12  S.  W. 
894;  Hunter  v.  Weston,  111  Mo.  176, 
19  S.  W.  1098, 17  L.  R.  A.  633;  Clark 


V.  North  Muskegon,  88  Mich.  308,  50 
N.  W.  254.  Compare  also,  Curran  v. 
City  of  St.  Joseph,  143  Mo.  App.  618, 
128  S.  W.  203.  Posting  a  legible  and 
conspicuous  notice  may  be  sufficient. 
Smith  V.  Lowell,  139  Mass.  336,  1  N. 
B.  412. 

"Trelse  v.  Saint  Paul,  36  Minn. 
526,  32  N.  W.  857,  18  Am.  &  Eng. 
Corp.  Cas.  301;  Aurora  v.  Colshire, 
55  Ind.  484;  Murphy  v.  City  of  Indi- 
anapolis, 83  Ind.  76;  Baldwin  v. 
City  of  Springfield,  141  Mo.  205,  42 
S.  W.  717;  City  of  Ord  v.  Nash,  50 
Neb.  335,  69  N.  W.  964;  Phillips  v. 
City  of  Huntington,  35  W.  Va.  406, 
14  S.  E.  17;  Sewell  v.  City  of  Cohoes, 
75  N.  Y.  45,  31  Am.  Rep.  418.  And 
see  Coates  v.  Canaan,  51  Vt.  131; 
Harper  v.  Milwaukee,  30  Wis.  365; 
Stark  V.  Lancaster,  57  N.  H.  88; 
Phelps  V.  Mankato,  23  Minn.  276; 
Manderschid  v.  Dubuque,  25  Iowa 
108;  Dunn  v.  Oelwein,  140  Iowa  423, 
118  N.  W.  764;  Wikel  v.  Decatur,  146 
111.  App.  51;  Village  of  Mansfield  v. 
Moore,  124  111.  133,  16  N.  E.  246.  In 
Prather  v.  City  of  Spokane,  29  Wash. 
549,  70  Pac.  55,  92  Am.  St.  923,  59 
L.  R.  A.  346,  a  city  was  held  liable 
for  defects  in  a  bicycle  path  on 
which  bicyclers  were  Invited,  al- 
though the  city  was  not  obliged  to 
construct  it. 

""Gallagher  v.  St.  Paul,  28  Fed. 
305;  Saulsbury  v.  Ithaca,  94  N.  Y. 
27,  46  Am.  Rep.  122,  4  Am.  &  Eng. 
Corp.  Cas.  591;  Requa  v.  Rochester, 
45  N.  Y.  129,  6  Am.  Rep.  52;  Schafer 
V.  Mayor,  154  N.  Y.  466,  48  N.  E. 
749;  Taake  v.  Seattle,  16  Wash.  90, 
47  Pac.  220;  City  of  Mt.  Carmel  v. 
Blackburn,   53   III.   App.  658;    Fox- 
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city  may  require  the  property  owners  to  repair,  and  that  an  ordinance 
has  been  passed  to  that  effect,  is  no  defense;"  nor  will  it  be  relieved 
from  liability,  where  it  has  sufl5cient  notice,  either  actual  or  con- 
structive, merely  because  the  sidewalk  or  crossing  where  a  defect  eiists 
was  constructed  by  a  private  individual.*^ 

§  802.  (623)  Failure  to  light  streets. — ^Where  a  city  is  required  by 
statute,  or  by  its  charter,  to  light  its  streets,  it  is,  of  course,  liable  for 
injuries  caused  by  its  neglect  to  do  so;°'  but  where  no  such  duty  is 
imposed  on  it  by  the  legislature,  even  though  it  may  have  power  to  do 
so,  it  is  not  liable  for  omitting  to  light  its  streets.*"  The  fact  that  a 
street  was  or  was  not  lighted  may,  however,  be  material  upon  the  ques- 
tion of  negligence  where  it  was  partially  obstructed  or  out  of  repair.^*" 

of  Freeport  v.  Isbell,  83  111.  440,  25 
Am.  Rep.  407;  Mitchell  v.  Tell  City 
(Ind.  App.),  81  N.  E.  594;  City  of 
Vincennes  v.  Thuis,  28  Ind.  App. 
523,  528,  63  N.  B.  315,  317  (citing 
text);  City  of  Datona  v.  Edson,  46 
Fla.  46S,  34  So.  954  (citing  text). 
Canavan  v.  City  of  Oil  City,  183  Pa. 
St.  611,  38  Atl.  1096;  City  of  Colum- 
bus V.  Sims,  94  Ga.  483,  20  S.  E. 
332;  McHugh  v.  City  of  St.  Paul,  67 
Minn.  441,  70  N.  W.  5;  Oliver  v.  City 
of  Denver,  13  Colo.  App.  345,  57  Pac. 
729;  White  v.  New  Bern,  146  N. 
Car.  447,  59  S.  E.  992,  125  Am.  St. 
476,  13  L.  R.  A.  (N.  S.)  1166,  1170 
(citing  text) ;  Hazelrigg  v.  Frank- 
fort, 29  Ky.  L.  207,  92  S.  W.  584; 
Bohl  V.  Dell  Rapids,  15  S.  Dak.  619, 
91  N.  "W.  315;  Herndon  v.  Salt  Lake 
City,  34  Utah  65,  95  Pac.  646. 

™  City  or  Indianapolis  v.  Scott,  72 
Ind.  196;  Lyon  v.  Cambridge,  136 
Mass.  419;  Miller  v.  St.  Paul,  38 
Minn.  134,  36  N.  W.  271,  20  Am.  & 
Eng.  Corp.  Cas.  349;  City  Council  of 
Montgomery  v.  Halse,  148  Ala.  194, 
40  So.  665;  Achey  v.  Marion,  126 
Iowa  47,  101  N.  W.  435;  City  of  Free- 
port  v.  Isbell,  83  111.  440,  25  Am.  Rep. 
407;  Lewis  v.  Atlanta,  77  Ga.  756,  4 
Am.  St.  108;  Clark  v.  Richmond,  83 
Va.  355,  5  S.  B.  369,  5  Am.  St.  281; 
Jefferson  v.  Chapman,  127  111.  438, 
20  N.  B.  33,  11  Am.  St.  136;  Ely  v. 
Village  of  Whitehall,  120  N.  Y.  506, 
24  N.  B.  943;  McAllister  v.  City  of 
Albany,  18  Ore.  426,  23  Pac.  845; 
Prather  v.  City  of  Spokane,  29  Wash. 


worthy  v.  City  of  Hastings,  25  Neb. 
133,  41  N.  W.  132;  Mansfield  v. 
Moore,  21  111.  App.  326;  Barton  v. 
Montpelier,  30  Vt.  650;  Steubenville 
V.  King,  23  Ohio  St.  610.  See  also  As- 
ton V.  Newton,  134  Mass.  507,  45  Am. 
Rep.  347;  Paine  v.  Brockton,  138 
Mass.  564;  City  of  Chadron  v. 
Glover,  43  Neb.  732,  62  N.  W.  62. 
Compare  Bishop  v.  Centralia,  49 
Wis.  669,  6  N.  W.  353;  Kelley  v. 
Columbus,  41  Ohio  St.  263;  Garnett 
V.  City  of  Slater,  56  Mo.  App.  207; 
Mayor  of  Albany  v.  Cunliff,  2  N.  Y. 
165;  Makepiece  v.  Waterbury,  74 
Conn.  360,  50  Atl.  876;  Larson  v. 
Sedro-Woolley,  49  Wash.  134,  94 
Pac.  938. 

"•Russell  V.  Canastota,  98  N.  Y. 
496;  Rockford  v.  Hildebrand,  61  111. 
155;  Philadelphia  v.  Smith  (Pa.), 
16  Atl.  493;  Lord  v.  City  of  Mobile, 
113  Ala.  360,  21  So.  366.  See  also, 
Norbeck  v.  Philadelphia,  224  Pa.  30, 
73  Atl.  179. 

"  Aurora  v.  Bitner,  100  Ind.  396; 
Hill  V.  Pond  du  Lac,  56  Wis.  242,  14 
N.  W.  25;  Village  of  Ponca  v.  Craw- 
ford, 23  Neb.  662,  37  N.  W.  609,  8 
Am.  St.   144. 

™  Butler  V.  Bangor,  67  Me.  385; 
Gaskins  v.  Atlanta,  73  Ga.  746; 
Noble  v.  Richmond,  31  Graft.  (Va.) 
271,  31  Am.  Rep.  726;  Barnes  v. 
District  of  Columbia,  91  U.  S.  540, 
23  L.  ed.  440. 

"'Randall  v.  Eastern  R.  Co.,  106 
Mass.  276,  8  Am.  Rep.  S27;  Macom- 
ber  V.  Taunton,  100  Mass.  255;  City 
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And  a  city  has  been  held  liable  in  some  cases  where  it  voluntarily  un- 
dertook to  light  its  streets,  although  not  obliged  to  do  so.^ 

§  803.  (624)  Precautions  where  highway  is  being  repaired — Con- 
tinuance of  obligation  to  keep  in  repair. — ^While  a  highway  is  under- 
going repair,  ordinary  care  must  be  taken  to  prevent  injuries  to  trav- 
elers thereon.^  If  the  way  becomes  dangerous  or  impassable  it  must  be 
protected,  and  fences,  barriers,  or  other  means,  must  be  used  to  warn 
travelers  of  the  danger.^    The  obligation  to  keep  the  way  in  repair 


549,  70  Pac.  55,  59  L.  R.  A.  346.  9 
Am.  St.  923.  So  as  to  contributory 
negligence.  Reed  v.  City  of  Spokane, 
21  Wash.  218,  57  Pac.  803. 

^  City  of  Chicago  v.  Powers,  42  111. 
169,  89  Am.  Dec.  418;  City  of  Chicago 
V.  Baker,  195  111.  54,  62  N.  E.  892  (in- 
suflScient  lights);  City  of  Win- 
chester V.  Carroll,  99  Va.  727,  40  S. 
E.  37;  Aiken  v.  City  of  Columbus, 
167  Ind.  139,  78  N.  B.  657, 12  L.  R.  A. 
(N.  S.)  416;  City  of  Richmond  v. 
Lincoln,  167  Ind.  468,  79  N.  B.  445; 
Fisher  v.  New  Bern,  140  N.  Car. 
506,  53  S.  E.  342,  111  Am.  St.  857,  5 
L.  R.  A.  (N.  S.)  542  (negligence  in 
operation  of  electric  light  plants). 
But  see  City  of  Columbus  v.  Sims, 
94  Ga.  483,  20  S.  E.  332;  O'Rourke  v. 
Sioux  Falls,  4  S.  Dak.  47,  54  N.  W. 
1044,  46  Am.  St.  760,  19  L.  R.  A.  789; 
Denison  v.  Warren,  (Tex.  Civ. 
App.)  36  S.  W.  297;  Stone  v.  Seattle, 
30  Wash.  65,  70  Pac.  249,  67  L.  R.  A. 
253. 

''Southwell  V.  Detroit,  74  Mich. 
438,  42  N.  W.  118;  Kimball  v.  Bath. 
38  Me.  219,  61  Am.  Dec.  243;  City 
of  Buffalo  V.  Holloway,  7  N.  Y.  493, 
57  Am.  Dec.  550,  and  note  on  553; 
Kelsey  v.  Glover,  15  Vt.  708;  Lloyd 
V.  Mayor,  5  N.  Y.  369,  55  Am.  Dec. 
347n;  Ray  v.  Poplar  Bluff,  70  Mo. 
App.  252;  Ahlfeldt  v.  City  of  Mexico, 
129  Mo.  App.  193;  108  S.  W.  122; 
Mayor  &c.  of  Birmingham  v.  Tayloe. 
105  Ala.  170.  16  So.  576;  Pettengill 
V.  Yonkers,  116  N.  Y.  558,  22  N.  B. 
1095,  15  Am.  St.  442;  City  of  Okla- 
homa City  V.  Welsh,  3  Okla.  288,  41 
Pac.  598;  Berg  v.  Town  of  Auburn, 
140  Wis.  492, 122  N.  W.  1041.  Contra, 
James  v.  San  Francisco,  6  Cal.  528, 


65  Am.  Dec.  526.  Where  a  paving 
company  left  a  pile  of  cinders  in 
the  street  and  placed  a  red  light  at 
the  end.  which  was  burning  brightly 
an  hour  before  the  accident,  but 
went  out  in  the  meantime,  it  was 
held  that  the  city  was  not  liable. 
Mills  V.  City  of  Philadelphia,  187  Pa. 
St.  287.  40  Atl.  821.  See  also.  O'Neil 
V.  Bates.  20  R.  I.  793,  40  Atl.  236; 
and  compare  Baker  v.  Grand  Rapids, 
111  Mich.  447,  69  N.  W.  740.  Tempo- 
rary obstructions  and  the  like  are 
not  unlawful  when  necessary  in  re- 
pairing, and  if  due  care  is  used  the 
municipality  is  not  liable.  Downey 
V.  Boston,  184  Mass.  20,  67  N.  E. 
638;  City  of  Lincoln  v.  Calvert,  39 
Neb.  305,  58  N.  W.  115;  City  of 
Guthrie  v.  Swan,  5  Okla.  779,  51  Pac. 
562;  Frazier  v.  Butler,  172  Pa.  St. 
407,  33  Atl.  691,  51  Am.  St.  739;  Pin- 
nix  V.  Durham,  130  N.  Car.  360,  41 
S.  E.  932;  Lefkovitz  v.  Chicago,  238 
111.  23,  87  N.  E.  58  (not  liable  to 
abutters). 

» Stockton  Auto  Co.  v.  Confer,  154 
Cal.  402,  97  Pac.  881;  Streeter  v. 
Marshalltown.  123  Iowa  449,  99  N. 
W.  114;  City  of  Baltimore  v.  Mary- 
land, 166  Fed.  641.  92  C.  C.  A.  335. 
Prideaux  v.  Mineral  Point,  43  Wis. 
513,  28  Am.  Rep.  558n;  Clifford  v. 
Dam,  81  N.  Y.  52;  City  of  Buffalo  v. 
Holloway,  7  N.  Y.  493,  57  Am.  Dec. 
550;  City  of  Chicago  v.  Johnson,  53 
111.  91;  Covington  v.  Bryant,  7  Bush 
(Ky.)  248;  Bunch  v.  Edenton,  90  N. 
Car.  431;  Southwell  v.  Detroit,  74 
Mich.  438,  42  N.  W.  118;  City  of  Indi- 
anapolis V.  Emmelman,  108  Ind.  530, 
9  N.  E.  155,  58  Am.  Rep.  65;  City  of 
Canton  v.  Dewey,  71  111.  App.  346; 
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generally  continues  until  the  street  is  lawfully  discontinued,*  or  comes 
within  the  control  of  some  other  corporation  or  person  whose  sole  duty 
it  is  to  repair."  The  general  doctrine  is,  that  a  municipal  corporation 
cannot  evade  the  duty  to  use  reasonable  care  in  keeping  its  streets  in 
a  safe  condition  for  travel  by  any  act  of  its  own.'  There  remains  always 
the  general  supervisory  duty,  which  cannot  be  culpably  neglected  with- 
out liability;  this  much  is  plain,  but  there  is  some  difficulty  when  the 
question  in  the  particular  case,  as,  for  instance,  where  there  is  an  in- 
dependent contractor,  is  as  to  the  extent  and  limits  of  the  duty.  This 
subject,  however,  will  be  considered  in  another  section. 

§  804.  (625)  Snow  and  ice. — ^When  a  municipal  corporation  has 
permitted  snow  and  ice  to  accumulate  and  remain  upon  its  sidewalks 
for  an  unreasonable  time  in  a  rounded,  uneven  and  dangerous  con- 
dition, and  an  injury  occurs  by  reason  thereof  to  one  who  is  properly 
using  the  walk  and  exercising  ordinary  and  reasonable  care,  the  munici- 
pality will  be  liable  to  him  in  damages.'   Where,  however,  there  is  no 


City  of  Guthrie  v.  Swan,  6  Oltla.  423, 
51  Pac.  562.  But  see  Denison  v.  War- 
ren  (Tex.  Civ.  App.),  36  S.  W.  296. 

*  Tinker  v.  Russell,  14  Pick. 
(Mass.)  279.  See  also,  Hovey  v. 
Haverstraw,  124  N.  Y.  273,  26  N.  E. 
532;  Jones  v.  Collins,  188  Mass.  53, 
74  N.  E.  295;  Fritz  v.  Watertown,  21 
S.  Dak.  280,  111  N.  W.  630.  But  see 
Williams  v.  Tripp,  11  R.  I.  447.  A 
town  was  held  liable  where  it 
erected  a  barbed  wire  fence  across 
a  recently  discontinued  way  without 
anything  perceptible  at  night  to 
show  its  discontinuance.  Bills  v. 
Kaukauna,  94  Wis.  310,  68  N.  W. 
992.  See  also,  Munson  v.  Derby,  37 
Conn.  298,  9  Am.  Rep.  332. 

"Davis  V.  Lamoille  Plank  Road 
Co.,  27  Vt.  602.  A  town  cannot  es- 
cape liability  by  turning  over  the 
control  of  the  way  to  other  local  au- 
thorities. President  of  Mechanics- 
burg  v.  Meredith,  54  111.  84.  See 
also.  Barber  v.  Essex,  27  Vt.  62;  Peo- 
ple V.  Brooklyn,  65  N.  Y.  349.  Where 
a  bridge  formed  part  of  a  city  street 
it  was  held  that  the  city  was  liable 
for  an  injury  to  a  traveler  from  a 
lack  of  proper  guards,  although  the 
bridge  was  constructed  by  the 
county.    City  of  Rosedale  v.  Gold- 


ing,  55  Kan.  167,  40  Pac.  284.  See 
also,  Hoyt  v.  Danbury,  69  Conn.  341, 
37  Atl.  1051. 

"  Jefferson  v.  Chapman,  127  111. 
438,  20  N.  E.  33,  11  Am.  St.  136; 
Mayor  of  Birmingham  v.  McCary,  84 
Ala.  469,  4  So.  630;  Scanlon  v.  City 
of  Watertown,  14  App.  Div.  (N.  Y.) 
1,  43  N.  Y.  S.  618. 

'  Collins  V.  Council  Bluffs,  32  Iowa 
324,  7  Am.  Rep.  200n;  Todd  v.  Troy, 
61  N.  Y.  506;  Keane  v.  Waterford, 
130  N.  Y.  188,  29  N.  E.  130;  Mc- 
Laughlin V.  Corry,  77  Pa.  St.  109,  18 
Am.  Rep.  432;  Luther  v.  Worcester, 
97  Mass.  268;  Morse  v.  Boston,  109 
Mass.  446;  Cook  v.  Milwaukee,  24 
Wis.  270,  1  Am.  Rep.  183;  Barton  v. 
Montpeller,  30  Vt.  650;  Savage  v. 
Bangor,  40  Me.  176,  63  Am.  Dec.  658; 
Salzer  v.  City  of  Milwaukee,  97  Wis. 
471,  73  N.  W.  20;  Henkes  v.  City  of 
Minneapolis,  42  Minn.  530,  44  N.  W. 
1026;  Huston  v.  City  of  Council 
Bluffs,  101  Iowa  33,  69  N.  W.  1130, 
36  L.  R.  A.  211  (citing  text) ;  Storm 
v.  Butte,  35  Mont.  385,  89  Pac.  726; 
Hodges  V.  Waterloo,  109  Iowa  444, 
80  N.  W.  523;  Templin  v.  Boone,  127 
Iowa  91,  102  N.  W.  789;  Bull  v. 
Spokane,  46  Wash.  237,  89  Pac.  555, 
13  L.  R.  A.  (N.  S.)  1105.    But  see 
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fault  in  the  construction  of  the  way,  and  the  ice  or  snow  has  formed 
with  a  smooth  and  even  surface,  the  municipality  will  not  be  liable 
for  an  accident  merely  because  the  ice  or  snow  was  slippery;*  nor  will 
it,  ordinarily,  be  liable  in  any  case  until  sufficient  time  has  elapsed 
to  clear  away  the  ice  or  snow.*  Its  liability  is  based  on  negligence,  and 


Vonkey  v.  St.  Louis,  219  Mo.  37,  117 
S.  W.  733;  Hyer  v.  Janesville,  101 
Wis.  371,  77  N.  W.  729;  Dapper  v. 
Milwaukee,  107  Wis.  88,  82  N.  W. 
725.  This  subject  is  treated  and 
many  authorities  are  cited  in  the 
note  to  Hausmann  v.  City  of  Madi- 
son, 21  L.  R.  A.  263,  and  in  a  leading 
article  in  47  Cent.  L.  J.  326.  City 
may  be  liable  where  ice  forms  from 
drippings  from  eaves  or  buildings  or 
the  like.  Miller  v.  City  of  Bradford, 
186  Pa.  St.  164,  40  Atl.  409;  Mc- 
Gowan  v.  City  of  Boston,  170  Mass. 
384,  49  N.  B.  633;  Dean  v.  New 
Castle,  201  Pa.  51,  50  Atl.  310; 
Muncie  v.  Hey,  164  Ind.  570,  74  N.  E. 
250;  Scoville  v.  Salt  Lake  City,  11 
Utah  60,  39  Pac.  481.  But  it  is  held 
not  liable  in  Connecticut  for  failing 
to  go  on  private  property  and  repair 
a  pipe  which  discharged  water  so 
that  it  ran  on  the  sidewalk  and 
froze.  tJdkin  v.  New  Haven,  80 
Conn.  291,  68  Atl.  253.  See  also, 
Gavett  V.  Jackson,  109  Mich.  408,  67. 
N.  W.  517,  32  L.  R.  A.  861;  Haus- 
mann V.  Madison,  85  Wis.  187,  55 
N.  W.  167,  21  L.  R.  A.  263,  39  Am. 
St.  834,  and  compare  Darling  v.  New 
York,  18  Hun  (N.  Y.)  340. 

« Stone  V.  Hubbardston,  100  Mass. 
49;  Stanton  v.  Springfield,  12  Allen 
(Mass.)  566;  Smyth  v.  Bangor,  72 
Me.  249;  Evans  v.  Utica,  69  N.  Y. 
166,  25  Am.  Rep.  165;  Kinney  v. 
Troy,  108  N.  Y.  567,  15  N.  B.  728; 
Brennan  v.  New  York,  117  App.  Div. 
(N.  Y.)  849,  103  N.  Y.  S.  266;  City 
of  Chicago  v.  McGiven,  78  111.  347; 
Ward  V.  Jefferson,  24  Wis.  342; 
Mauch  Chunk  v.  Kline,  100  Pa.  St. 
119,  45  Am.  Rep.  364;  Holbert  v. 
Philadelphia,  221  Pa.  266,  70  Atl. 
746;  McQueen  v.  Elkhart,  14  Ind. 
App.  671,  43  N.  E.  460;  Cresler  v. 
AsheviUe,  134  N.  Car.  311,  46  S.  B. 
738;  Broburg  v.  Des  Moines,  63  Iowa 
528,   9   N.   W.   340,   4  Am.   &  Bng. 


Corp.  Cas.  627,  50  Am.  Rep.  758; 
Ringland  v.  Corp.  of  Toronto,  23 
Upper  Can.  C.  P.  93;  Bleakley  v. 
Corp.  of  Prescott,  12  Ont.  App.  637; 
Wesley  v.  City  of  Detroit,  117  Mich. 
658,  76  N.  W.  104;  Rolf  v.  Green- 
ville, 102  Mich.  544,  61  N.  W.  3; 
Pringle  v.  City  of  Detroit,  152  Mich. 
445,  116  N.  W.  362;  Beaton  v.  City 
of  Milwaukee,  97  Wis.  416,  73  N.  W. 
53;  Newton  v.  City  of  Worcester, 
169  Mass.  516,  48  N.  B.  274;  Chase 
V.  City  of  Cleveland,  44  Ohio  St.  505, 
9  N.  B.  225,  58  Am.  Rep.  843;  Mc- 
Donald V.  Toledo,  63  Fed.  60;  Calder 
V.  Walla  Walla,  6  Wash.  377,  33  Pac. 
1054.  Compare,  however,  Cloughes- 
sey  V.  Waterbury,  51  Conn.  405,  50 
Am.  Rep.  38;  Tripp  v.  Lyman,  37 
Me.  250;  City  of  Chicago  v.  Hislop, 
61  111.  86.  See  Hanson  v.  Warren 
(Pa.),  14  Atl.  405.  There  is,  per- 
haps, no  very  good  reason  for  the 
distinction  as  to  rounded  and  un- 
even form,  except  lapse  of  time  and 
the  fact  that  it  Constitutes  a  sort  of 
obstruction  whereas  the  smooth, 
slippery  condition  cannot  well  be 
avoided,  and  in  the  Connecticut  case 
above  cited,  and  in  Magaha  v. 
Hagerstown,  95  Md.  62,  51  Atl.  832, 
93  Am.  St.  317,  the  distinction  is  re- 
pudiated and  cities  are  held  liable, 
after  a  lapse  of  a  sufficient  time, 
even  where  there  is  no  ridge  or  un- 
even form.  See  also,  Holbert  v. 
Philadelphia,  221  Pa.  266,  70  Atl. 
746,  20  L.  R.  A.  (N.  S.)  201n.  But 
the  distinction  seems  well  estab- 
lished by  the  weight  of  authority. 

'Hayes  v.  Cambridge,  136  Mass. 
402,  6  Am.  &  Eng.  Corp.  Cas.  18; 
Blakeley  v.  Troy,  18  Hun  (N.  Y.) 
167;  City  of  Lynchburg  v.  Wallace, 
95  Va.  640,  29  S.  E.  675;  Kleng  v. 
City  of  Buffalo,  156  N.  Y.  700,  51 
N.  B.  1091.  A  city  is  liable  in  such 
cases  only  for  its  own  negligence;  it 
cannot,  until  its  negligence  is  proxi- 


215  NEGLECT  OF  DUTY  TO  HEPAIR.  §  804 

whether  it  has  been  negligent  or  has  exercised  due  care  must  depend 
upon  the  circumstances  of  each  case,  such  as  the  amount  of  snow  fall, 
the  condition  of  the  weather,  the  form  of  the  snow  or  ice,  and  the 
length  of  time  it  has  been  suffered  to  remain  upon  the  sidewalk.^* 
Where  there  is  a  defect  in  the  construction  of  the  sidewalk,  and  an 
injury  has  been  occasioned  partly  by  such  defect  and  partly  by  the 
slippery  condition  of  the  walk,  caused  by  snow  and  ice,  the  city  may 
be  liable,^^  although  this  does  not  always  follow  as  a  matter  of  course 
from  the  mere  fact  that  there  is  an  original  defect  in  the  sidewalk  and 
that  snow  has  fallen  or  ice  formed  upon  it.  Thus,  in  a  recent  case, 
where  it  appeared  that  the  sidewalk  on  which  the  accident  happened 

mately  connected  with  the  injury,  be  Chicago  v.  McDonald,  111   111.  App. 

held    responsible.     Cunningham    v.  436;    Lichtenstein  v.  New  York,  159 

St.  Louis,  96  Mo.  53,  8  S.  W.  787.   In  N.  Y.   500,   54   N.   B.   67;    Staley  v. 

Savage  v.   Bangor,   40    Me.    176,    63  New  York,  37  App.  Div.  (N.  Y.)  598, 

Am.  Dec.   658,  it  is  held  that  if  a  56  N.  Y.  S.  237;  Cupp  v.  Blmira,  126 

snow-fall  is  so  heavy  that  the  whole  App.  Div.  (N.  Y.)   539,  110  N.  Y.  S. 

street  cannot  be  cleared,  the  munici-  742.       In  Rooney  v.  Randolph,   128 

pality  must,  at  any  rate,  clear  and  Mass.  580,  it  was  held  proper  to  take 

keep    safe    a    passage    way.     Other  into    consideration    the    expense    of 

cases  to  the  effect  that  there  must  clearing   the    streets    after    a   snow 

be  reasonable  time  and  opportunity  storm,  compared  with  the  resources 

to  remove  the  ice  or  snow  or  deal  of  the  town  to  meet  the  cost  thereof 

with  the  conditions,  and  as  to  what  by  taxation. 

is  a  reasonable  time  depending  on  "  City  of  Atchison  v.  King,  9  Kan. 
circumstances,  are  Cosner  v.  Center-  550;  Hampson  v.  Taylor,  15  R.  I.  8S; 
ville,  90  Iowa  33,  57  N.  "W.  636;  Adams  v.  Chicopee,  147  Mass.  440, 
Cresler  v.  Asheville,  134  N.  Car.  18  N.  E.  231;  Hughes  v.  City  of  Law- 
311,  46  S.  E.  738;  Vonkey  v.  St.  rence,  160  Mass.  474,  36  N.  E.  485; 
Louis,  219  Mo.  37,  117  S.  W.  733;  McGowan  v.  City  of  Boston,  170 
Kortlang  v.  Mt.  Vernon,  129  App.  Mass.  384,  49  N.  B.  633;  Newton  v. 
Div.  (N.  Y.)  535,  114  N.  Y.  S.  252;  "Worcester,  174  Mass.  181,  54  N.  E. 
Roanoke  v.  Harrison,  1  Va.  Dec.  521;  Gillrie  v.  City  of  Lockport,  122 
801,  19  S.  E.  179.  N.  Y.  403,  25  N.  E.  357;  Haskell  v. 
"  See  Taylor  v.  Yonkers,  105  N.  Y.  Des  Moines,  74  Iowa  110,  37  N.  W. 
202,  11  N.  E.  642,  59  Am.  Rep.  492;  6;  Hodges  v.  Waterloo,  109  Iowa  444, 
Hayes  v.  Cambridge,  136  Mass.  102;  80  N.  W.  523;  Holbert  v.  Phlladel- 
Congdon  v.  Norwich,  37  Conn.  414;  phia,  221  Pa.  266,  70  Atl.  746,  20 
Burr  V.  Plymouth,  48  Conn.  460;  L.  R.  A.  (N.  S.)  201n;  Burrell  v. 
City  of  Boulder  v.  Niles,  9  Colo.  415,  City  of  Greenville,  133  Mich.  235,  94 
12  Pac.  632;  McDonald  v.  Toledo,  63  N.  W.  732;  Navarre  v.  City  of  Ben- 
Fed.  60;  Hausmann  v.  City  of  Madi-  ton  Harbor,  126  Mich.  618,  86  N.  "W. 
son,  85  Wis.  187,  55  N.  W.  167,  39  138;  Salzer  v.  Milwaukee,  97  Wis. 
Am.  St.  834,  21  L.  R."  A.  263n,  37  471,  73  N.  W.  20.  See  also,  District 
Cent.  L.  J.  70,  and  note.  See  also,  of  Columbia  v.  Prazer,  21  App.  D.  C. 
Corey  v.  Ann  Arbor,  124  Mich.  134,  154;  City  of  Muncie  v.  Hey,  164  Ind. 
82  N.  W.  804;  Kannenberg  v.  Alpena,  570,  74  N.  E.  250;  Rea  v.  Sioux  City, 
96  Mich.  53,  55  N.  W.  614;  Gaylord  127  Iowa  615,  103  N.  W.  949.  If 
V.  New  Britain,  58  Conn.  398,  20  Atl.  there  is  negligence  and  freedom 
365,  8  L.  R.  A.  752;  Cresler  v.  Ashe-  from  contributory  negligence  it  is 
ville,  134  N.  Car.  311,  46  S.  E.  738;  usually  liable. 
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had  a  slope  of  one  incli  to  the  foot  and  that  snow  and  ice  had  formed 
upon  it,  making  it  very  slippery,  it  was  held  that  the  plaintiS  could 
not  recover  in  the  absence  or  other  evidence  showiag  that  the  slope  was 
a  concurrent  cause,  without  which  the  accident  would  not  have  oc- 
curred.^" We  think  the  true  test  of  liability  in  such  cases  is  that 
adopted  by  the  supreme  court  of  Wisconsin :  "The  question  is  not  whe- 
ther the  mere  sudden  declivity  in  the  sidewalk,  in  the  absence  of  any 
storm  or  freezing,  would  have  been  dangerous,  nor  whether  the  mere 
storm  and  freezing  weather  with  a  differently  constructed  walk  would 
have  caused  danger,  but  whether  the  walk,  so  constructed,  with  such 
ice  and  snow  as  would  ordinarily  accumulate  upon  it  during  such  severe 
storms  and  freezing  weather  as  ordinarily  occurred  at  that  season 
of  the  year,  at  the  place  of  the  injury,  would  be  unsafe  for  travelers 
upon  it."^^ 

§  805.  Miscellaneous  cases  of  defects — Removal  of  safeguards  by 
third  persons. — Municipal  corporations  have  been  held  liable  in  many 
other  instances  for  defects  causing  injury  to  travelers,  some  of  such 
defects  being  similar  to  those  already  considered  and  others  being  of 
a  somewhat  different  character.  Thus,  they  have  been  held  liable  for 
injuries  caused  by  loose  bricks  or  loose  and  rotten  planks  in  a  side- 
walk,^* for  injuries  to  a  horse  caused  by  bricks  and  rubbish  deposited 
on  a  street  by  water  washing  over  it  from  an  insufficient  culvert,^"* 

"Taylor  v.  Yonkers,  105  N.  Y.  "Hill  v.  Fond  du  Lac,  56  Wis. 
202,  11  N.  E.  642,  59  Am.  Rep.  492.  242,  248,  14  N.  W.  25,  per  Cassoday, 
See  also,  Bailey  v.  Cambridge,  174  J.  The  doctrine  of  this  case  Is,  to 
Mass.  188,  54  N.  B.  523;  Bishop  v.  our  minds,  the  one  most  consistent 
Village  of  Goshen,  120  N.  Y.  337,  24  with  principle,  for  it  is  heyond  rea- 
N.  E.  720;  Allen  v.  Cook,  21  R.  I.  son  to  hold  municipal  corporations 
525,  45  Atl.  148;  Chamberlain  v.  City  responsible  for  the  action  of  the 
of  Oshkosh,  84  Wis.  289,  54  N.  W.  elements  to  such  an  extent  as  some 
618,  36  Am.  St.  928,  19  L.  R.  A.  513;  of  the  courts  do. 
Wesley  v.  City  of  Detroit,  117  Mich.  "  City  of  Terre  Haute  v.  Constans, 
658,  76  N.  W.  104;  Beaton  v.  City  26  Ind.  App.  421,  59  N.  B.  1078; 
of  Milwaukee,  97  Wis.  416,  73  N.  W.  Joliet  v.  Weston,  22  111.  App.  225; 
53.  Compare  also  Free  v.  District  of  Burrows  v.  Lake  Crystal,  61  Minn. 
Columbia,  21  App.  D.  C.  608;  City  of  357,  63  N.  W.  745.  But  compare 
De  Pare  v.  Hibbard,  104  Wis.  666,  80  Town  of  Gosport  v.  Evans,  112  Ind. 
N.  W.  933.  It  seems  to  us  that  some  133,  13  N.  E.  256,  2  Am.  St.  164. 
of  the  courts  carry  the  doctrine  "  Hazard  v.  Council  Bluffs,  87 
which  is  involved  in  the  general  Iowa  51,  53  N.  W.  1083.  But  corn- 
class  of  cases  to  which  we  have  re-  pare  McCool  v.  Grand  Rapids,  58 
ferred  to  a  greater  length  than  Mich.  41,  24  N.  W.  631,  55  Am.  Rep. 
sound  principle  sustains  and  that  655. 
there  is  reason  for  restricting  the 
doctrine. 
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and  for  iniuries  caused  by  piles  of  dirt  and  rubbish,  fruit  rinds  and 
decayed  vegetables,  and  the  like.^°  So,  where  a  city  permitted  a  smooth 
iron  door  to  cover  an  excavation  in  a  sidewalk  for  a  long  time,  during 
which  many  persons  fell  upon  it,  the  court  held  that  the  jury  were 
justified  in  finding  the  city  guilty  of  negligence.^'  In  a  very  recent 
case  in  Iowa,  a  municipal  corporation  had  employed  an  independent 
contractor  to  construct  an  extension  of  a  cement  sidewalk,  at  a  street 
intersection,  from  the  old  sidewalk  to  a  new  curb  line,  and  the  con- 
tractor having  surrounded  the  extension  by  stones  and  a  wire  supported 
about  two  feet  from  the  ground,  to  keep  passers  from  going  upon  the 
cement  while  it  was  drying  and  hardening,  the  city  was  held  liable  to 
a  pedestrian  who  ran  against  the  wire  and  received  the  injuries  com- 
plained of  while  walking  along  the  sidewalk  after  dark.^°   In  another 


"Chicago  v.  Brophy,  79  111.  277; 
Streeter  v.  Marshalltown,  123  Iowa 
449,  99  N.  W.  114;  Joslyn  v.  De- 
troit, 74  Mich.  458,  42  N.  "W.  50; 
Conner  v.  Manchester,  73  N.  H.  233, 
60  Atl.  436;  Archer  v.  Johnson  City 
(Tenn.),  64  S.  W.  474;  Galveston  v. 
Reagan  (Tex.  Civ.  App.),  43  S.  W. 
48.  So,  where  it  permitted  the 
maintenance  of  a  dangerous  trolley 
pole  or  other  structure  in  the  street, 
McKim  V.  Philadelphia,  217  Pa.  243, 
66  Atl.  340,  19  L.  R.  A.  (N.  S.)  506; 
McDowell  V.  Preston,  104  Minn.  263, 
116  N.  W.  470,  18  L.  R.  A.  (N.  S.) 
190.  See  also,  Haherlil  v.  Boston, 
190  Mass.  358,  76  N.  B.  907,  4  L.  R. 
A.  (N.  S.)  571. 

"Smith  V.  City  of  Tacoma,  51 
Wash.  101,  98  Pac.  91,  21  L.  R.  A. 
(N.  S.)  1018.  See  also,  Cromarty  v. 
Boston,  127  Mass.  329,  34  Am.  Rep. 
381;  Lyon  v.  Logansport,  9  Ind.  App. 
21,  35  N.  E.  128;  Roe  v.  New  York, 
22  N.  Y.  St.  413,  4  N.  Y.  S.  447.  So 
where  there  was  a  bad  mud  hole 
twenty  inches  or  two  feet  deep 
which  had  existed  for  a  long  time 
and  as  to  which  a  witness  had  made 
complaint  to  the  street  commission- 
ers. Marlow  v.  Pond  du  Lac,  141 
"Wis.  74,  123  N.  W.  627. 

"Powell  V.  City  of  Waterloo,  — 
Iowa  — ,  123  N.  W.  348.  In  the  course 
of  the  opinion  it  is  said:  "It  may  be 
conceded  that  even  a  municipal  cor- 
poration Is  not  liable  for  the  negli- 
gence of  an  independent  contractor 


in  carrying  on  the  work,  if  such  neg- 
ligence consists  in  some  fault  or 
omission  wholly  collateral  to  the  per- 
formance of  the  work  to  be  done, 
and  not  necessarily  involved  in  do- 
ing it.  Thus,  as  argued  for  defend- 
ant, the  negligence  of  the  contractor 
in  the  use  of  dynamite  or  other 
blasting  material  (Herrington  v. 
Lansingburgh,  110  N.  Y.  145,  17  N. 
E.  728,  6  Am.  St.  348;  Uppington  v. 
New  York  City,  165  N.  Y.  222,  59  N. 
B.  91,  53  L.  R.  A.  550),  or  in  piling 
lumber  in  the  street  (City  of  Evans- 
ville  V.  Senhenn,  151  Ind.  42,  47  N. 
E.  634,  51  N.  B.  88,  41  L.  R.  A.  728, 
68  Am.  St.  218),  would  not  render 
the  city  liable  for  resulting  injury, 
although  the  contractor  was  em- 
ployed in  performing  work  on  the 
streets.  But  on  the  other  hand,  the 
duty  of  the  city  to  maintain  its 
streets  in  a  safe  condition  cannot  be 
delegated  to  an  independent  con- 
tractor so  as  to  relieve  the  city 
from  liability  for  failure  to  perform 
this  duty.  Bennett  v.  Mt.  Vernon, 
124  Iowa  537,  100  N.  W.  349;  Pace 
V.  Webster  City,  138  Iowa  107,  115 
N.  W.  888;  City  of  Denver  v. 
Rhodes,  9  Colo.  554,  13  Pac.  729; 
Beatrice  v.  Reid,  41  Neb.  214,  59  N. 
W.  770;  City  of  Omaha  v.  Jensen,  35 
Neb.  68,  52  N.  W.  833,  37  Am.  St. 
432;  Park  v.  Commissioners,  3  Ind. 
App.  536,  30  N.  E.  147;  McAllister 
V.  Albany,  18  Or.  426,  23  Pac.  845; 
City  of  St.  Paul  v.  Seltz,  3  Minn. 
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late  ease,  decided  by  the  supreme  court  of  Washington,  it  was  held  that 
the  question  as  to  whether  the  city  was  negligent  was  properly  sub- 
mitted to  a  jury,  and  a  verdict  for  the  plaintiff  was  aflSrmed,  where 
there  was  evidence  showing  that  a  few  days  before  the  accident  a 
property  owner  had  dug  a  trench  across  the  street  at  the  place  in  ques- 
tion, with  permission  of  the  street  commissioner,  and  there  was  a 
planked  way  used  by  the  traveling  public  about  twenty  feet  wide,  on 
which  the  plaintifE  was  riding  a  bicycle  between  nine  and  ten  o'clock 
at  night,  there  being  no  light  or  barriers,  and  that  his  wheel  came  in 
contact  with  loose  dirt,  about  two  feet  high  and  four  feet  in  width, 
which  had  been  taken  from  the  trench,  and  left  there,  and  he  was 
thrown  off  and  seriously  injured.^^  The  fact  that  a  street  is  obstructed 
and  made  unsafe  by  the  act  df  a  third  person,  even  by  a  wrongdoer,  does 
not  relieve  the  city  of  liability  if  it  had,  or  ought  to  have  had  knowledge 
thereof  and  was  itself  guilty  of  negligence  in  not  exercising  care  to  keep 
the  street  reasonably  safe.^"  But  the  liability  of  the  city  in  such  a  case 
is  usually  based  upon  its  knowledge  or  failure  to  remove  or  safeguard 


297  (Gil.  205),  74  Am.  Dec.  753.  We 
think  the  erection  of  barriers  in  the 
sidewalk  involving  danger  to  passers 
at  night,  unless  warning  lights  are 
put  out,  is  necessarily  incident  to 
the  reasonable  and  proper  perform- 
ance of  the  work  of  constructing  a 
cement  sidewalk,  and  is  not  a  purely 
collateral  matter  as  to  which  the 
city  may  rely  upon  an  independent 
contractor.  To  construct  such  a  side- 
walk involves  an  obstruction  to 
travel,  constituting  an  actionable 
nuisance  if  the  proper  precautions 
to  avoid  injury  are  not  taken.  The 
duty  of  the  city  to  keep  its  streets 
in  a  reasonably  safe  condition  can- 
not be  avoided  by  turning  over  to  an 
independent  contractor  the  work  of 
constructing  such  walk.  It  is  ar- 
gued that  without  barriers  the 
freshly  constructed  walk  would  not 
have  been  dangerous;  the  only  con- 
sequence likely  to  result  being  that 
passers  without  knowledge  of  the 
condition  of  the  walk  would  dam- 
age it  by  going  over  it  while  in  that 
condition,  but,  as  we  think,  the  city 
was  bound  to  know  that  the  usual 
precautions  to  avoid  damage  to  such 
walk  by  passers  would  be  taken  by 
constructing  some  kind  of  barriers. 


and  it  was  the  duty  of  the  city  to 
see  that  these  barriers,  as  con- 
structed, did  not  constitute  a  men- 
ace to  the  safety  of  persons  who,  in 
the  exercise  of  reasonable  care,  were 
attempting  to  go  along  its  walks." 

"Dunkin  v.  City  of  Hoquiam,  56 
Wash.  47,  105  Pac.  149.  In  Nevada 
a  property  owner  has  been  held  lia- 
ble for  injury  to  a  traveler  under 
the  statute  requiring  any  person 
who  makes  an  excavation  in  a  high- 
way to  erect  and  keep  in  repair  sub- 
stantial safeguards.  Anderson  v. 
Feutsch,  31  Nev.  501,  103  Pac.  1013, 
105  Pac.  99. 

=»  Russell  V.  Columbia,  74  Mo.  480, 
41  Am.  Rep.  325;  Davis  v.  Omaha, 
47  Neb.  836,  66  N.  W.  859;  Petten- 
gill  V.  Yonkers,  116  N.  Y.  558,  22 
N.  E.  1095,  15  Am.  St.  442;  fronton 
V.  Kelley,  38  Ohio  St.  50;  Caster  v. 
Uxbridge  Tp.,  39  U.  C.  Q.  B.  113. 
See  also  Aurora  v.  Bitner,  100  Ind. 
396;  Town  of  Bromley  v.  Bodkin 
(Ky.),  77  S.  W.  696,  25  Ky.  L.  1245; 
Bourget  v.  Cambridge,  159  Mass.  388, 
34  N.  E.  455;  Davis  v.  Adrian,  147 
Mich.  300,  110  N.  W.  1084;  City  of 
Grand  Porks  v.  Allman,  153  Fed. 
532,  83  0.  C.  A.  654. 
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the  defect  witlim  a  reasonable  time  after  it  has  or  ought  to  have  had 
notice,^^  and  where  suflBcient  barriers  and  lights,  or  the  like,  are  put 
up,  even  though  the  obstruction  or  excavation  was  made  by  the  city 
itself  in  repairing  or  improving  the  street,  and  are  unexpectedly  re- 
moved by  a  wrongdoer  or  an  intermeddler,  the  city  is  not  liable  to  a 
traveler  who  is  injured  by  reason  of  such  removal  before  it  could, 
by  the  exercise  of  reasonable  diligence,  have  discovered  the  same.^^ 

§  806.  (636)  Notice  of  defects — Constructive  notice. — ^Whether  a 
defect  in  a  street  is  caused  by  the  act  of  a  third  person  or  by  the  failure 
of  the  city  to  repair,  there  is,  in  general,  no  liability  on  the  part  of  the 
city  unless  it  has,  or  ought  to  have  had,  due  notice  of  the  defect.^*  It 
is  not  necessary,  however,  that  it  should  have  actual  notice,;  con- 


="  Town  of  Royal  Center  v.  Blnga- 
man,  37  Ind.  App.  626,  77  N.  E.  811; 
Badgley  v.  St.  Louis,  149  Mo.  122, 
50  S.  W.  817;  Weed  v.  Ballaston  Spa, 
76  N.  Y.  329. 

^Theissen  v.  Belle  Plalne,  81 
Iowa  118,  46  N.  W.  854;  Bender  v. 
Minden,  124  Iowa  685,  100  N.  W. 
352;  Torphy  v.  Pall  River,  188  Mass. 
310,  74  N.  E.  465;  Doherty  v.  Wal- 
tham,  4  Gray  (Mass.)  596;  McPee- 
ters  V.  New  York,  102  App.  Div.  (N. 
Y.)  32,  92  N.  Y.  S.  79;  Mills  v. 
Philadelphia,  187  Pa.  St.  287,  40  Atl. 
821;  O'Neil  v.  Bates,  20  R.  I.  793, 
40  Atl.  236;  City  of  Richmond  v. 
Poore,  109  Va.  313,  63  S.  E.  1014; 
Sutton  V.  Snohomish,  11  Wash.  24, 
39  Pac.  273,  48  Am.  St.  847;  Klatt 
v.  Milwaukee,  53  Wis.  196,  10  N.  W. 
162,  40  Am.  Rep.  759.  Compare,  how- 
ever, Holitzer  v.  Kansas  City,  68 
Kan.  157,  74  Pac.  594;  Blakeslee  v. 
Geneva,  61  App.  Div.  (N.  Y.)  42,  69 
N.  Y.  S.  1122;  Sproul  v.  Seattle,  17 
Wash.  256,  49  Pac.  489;  Drake  v. 
Seattle,  30  Wash.  81,  70  Pac.  231, 
94  Am.  St.  844. 

^  City  of  Denver  v.  Dean,  10  Colo. 
375,  16  Pac.  30,  3  Am.  St.  594;  Cun- 
ningham V.  Denver,  23  Colo.  18,  45 
Pac.  856,  58  Am.  St.  212;  City  of 
Boulder  v.  Niles,  9  Colo.  415,  12 
Pac.  632;  Goodnough  v.  Oshkosh,  24 
Wis.  549,  1  Am.  Rep.  202;  Town  of 
Spiceland  v.  Alier,  98  Ind.  467;  City 
of  Madison  v.  Baker,  103  Ind.  41, 
2  N.  E.  236;  City  of  Warsaw  v.  Dun- 


lap,  112  Ind.  576,  11  N.  B.  623,  14  N. 
E.  568;  Plattsmouth  v.  Mitchell,  20 
Neb.  228,  29  N.  W.  593;  Mack  v. 
Salem,  6  Ore.  275;  Varnham  v.  Coun- 
cil Bluffs,  52  Iowa  698,  3  N.  W.  792; 
Hitchins  v.  Mayor,  68  Md.  100,  11 
Atl.  826,  6  Am.  St.  422;  Kranz  v. 
Baltimore,  64  Md.  491,  2  Atl.  908; 
Mayor  of  Montezuma  v.  Wilson,  82 
Ga.  206,  9  S.  E.  17,  14  Am.  St.  150; 
Klein  v.  Dallas,  71  Tex.  280,  8  S.  W. 
90;  Lyon  v.  City  of  Logansport,  9 
Ind.  App.  21,  35  N.  E.  128  (citing 
text) ;  Evansville  v.  Senhenn,  151 
Ind.  42,  47  N.  E.  634,  51  N.  E.  88, 
41  L.  R.  A.  728,  68  Am.  St.  218; 
Duncan  v.  Philadelphia,  173  Pa.  St. 
550,  34  Atl.  235,  51  Am.  St.  780; 
Fox  V.  Manchester,  183  N.  Y.  141,  75 
N.  E.  1116,  2  L.  R.  A.  (N.  S.)  474; 
City  of  Galveston  v.  Smith,  80  Tex. 
69,  15  S.  W.  589;  Cooper  v.  City  ot 
Milwaukee,  97  Wis.  458,  72  N.  W. 
1130.  It  is  bound,  as  a  general  rule, 
to  take  notice  only  of  such  defects 
as  would  be  apparent  to  an  ordinary 
observer  in  the  exercise  of  reason- 
able care.  Stanton  v.  Salem,  145 
Mass.  476,  14  N.  E.  519;  Cook  v.  City 
of  Anamosa,  66  Iowa  427,  23  N.  W. 
907;  Jones  v.  City*  of  Greensboro, 
124  N.  Car.  310,  32  S.  E.  675.  See  gen- 
erally Pace  V.  Webster  City,  138 
Iowa  107,  115  N.  W.  888;  Keyes  v. 
Cedar  Falls,  107  Iowa  509,  78  N.  W. 
227;  Parmenter  v.  Marlon,  113  Iowa 
297,  85  N.  W.  90. 
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structive  notice  is  sufficient.^*  Wherever  the  defect  has  existed  for 
such  a  length  of  time  and  under  such  circumstances  that  the  city  or  its 
officers,  in  the  exercise  of  proper  care  and  diligence,  ought  to  have  ob- 
tained knowledge  of  the  defect,  notice  thereof  will  be  presumed.''' • 
Having  means  of  knowledge  and  negligently  remaining  ignorant  is 
equivalent  to  knowledge.^'  It  is  generally  for  the  jury  to  determine, 
as  a  question  of  fact,  whether  a  city  has  notice  or  not,^^  although  it 


«  Kunz  V.  City  of  Troy,  104  N.  Y. 
344,  10  N.  E.  442,  58  Am.  Rep.  508; 
Requa  v.  Rochester,  45  N.  Y.  129,  6 
Am.  Rep.  52;  Reed  v.  Northfield,  13 
Pick.  (Mass.)  94,  23  Am.  Dec.  662n; 
Mayor  v.  Sheffield,  4  Wall.  (U.  S.) 
189, 18  L.  ed.  416;  Downs  v.  Smyrna, 
2  Penn.  (Del.)  132,  45  Atl.  717;  An- 
derson V.  Wilmington,  6  Penn.  (Del.) 
485,  70  Atl.  204;  Mayor  &c.  of  Bir- 
mingham V.  Starr,  112  Ala.  98,  20  So. 
424;  Idlett  v.  Atlanta,  123  Ga.  821,  51 
S.  E.  709;  Dewey  v.  Detroit,  15 
Mich  307;  Manchester  v.  Hartford, 
30  Conn.  118;  Savage  v.  Bangor,  40 
Me.  176,  63  Am.  Dec.  658;  Noble  v. 
Richmond,  31  Gratt.  (Va.)  271,  31 
Am.  Rep.  726;  City  of  Aurora  v. 
Bitner,  100  Ind.  396;  City  of  Linton 
V.  Smith,  31  Ind.  App.  546,  68  N.  E. 
617;  City  of  Muncie  v.  Hey,  164  Ind. 
570,  74  N.  E.  250;  City  of  Chicago 
V.  Dalle,  115  111.  386,  5  N.  E.  578; 
Weber  v.  Creston,  75  Iowa  16,  39  N. 
W.  126;  Noyes  v.  Gardner,  147  Mass. 
505,  18  N.  E.  423,  1  L.  R.  A.  354; 
Philadelphia  v.  Smith  (Pa.),  16  Atl. 
493;  Brown  v.  Swanton,  69  Vt.  53, 
37  Atl.  280;  Devenish  v.  City  of  Spo- 
kane, 21  Wash.  77,  57  Pac.  340.  No- 
tice of  a  defect  implies  notice  of 
the  consequences  which  may  be  rea- 
sonably expected  to  result.  Corts  v. 
District  of  Columbia,  17  Wash.  Law 
296.  See  also  Puller  v.  Jackson,  92 
Mich.  197,  52  N.  W.  1075;  City  of 
Dallas  v.  Moore,  32  Tex.  Civ.  App. 
230,  74  S.  W.  95.  And  where  it 
grants  permission  for  an  act  to  be 
done  in  a  street  it  is  chargeable 
with  notice  of  what  is  done  pursu- 
ant thereto.  Hahan  v.  St.  Louis,  217 
Mo.  35,  116  S.  W.  514.  See  also,  An- 
derson V.  Wilmington,  8  Houst. 
(Del.)  516,  19  Atl.  509;  City  ot 
Louisville  v.  Keher,  117  Ky.  841,  79 
S.  W.  270,  25  Ky.  L.  2003;  McClam- 


my  V.  Spokane,  36  Wash.  339,  78 
Pac.  912.  But  see,  as  to  the  require- 
ment of  actual  notice  under  the 
Maine  statute,  Emery  v.  Waterville, 
90  Me.  485,  38  Atl.  534;  Littlefield 
V.  Webster,  90  Me.  213,  38  Atl.  141. 

^  Pomfrey  v.  Saratoga  Springs,  104 
N.  Y.  459,  11  N.  E.  43;  City  of  Au- 
gusta V.  Hafers,  61  Ga.  48,  34  Am. 
Rep.  95;  Kibele  v.  Philadelphia,  105 
Pa.  St.  41;  City  of  Washington  v. 
Small,  86  Ind.  462;  Board  of  Com'rs 
v.  Dombke,  94  Ind.  72;  City  of 
Evansville  v.  Wilter,  86  Ind.  414, 
Larson  v.  Grand  Porks,  3  Dak.  307, 
19  N.  W.  414;  Denver  v.  Hyatt,  28 
Colo.  129,  63  Pac.  403;  Brown  v. 
Chillicothe,  122  Iowa  640,  98  N.  W. 
502;  City  of  Henderson  v.  Reed 
(Ky.),  62  S.  W.  1039,  23  Ky.  L.  463; 
Cutcher  v.  Detroit,  139  Mich.  786, 
102  N.  W.  629;  Johnson  v.  Fargo,  15 
N.  Dak.  525,  108  N.  W.  243,  245  (cit- 
ing text) ;  City  of  Sterling  v.  Mer- 
rill, 124  111.  522,  17  N.  E.  6;  Adair 
V.  Corp.  of  Kingston,  27  U.  C.  C.  P. 
126;  Campbell  v.  City  of  Kalamazoo, 
80  Mich.  655,  45  N.  W.  652;  Moore  v. 
City  of  Richmond,  85  Va.  538,  8 
S.  E.  387;  City  of  Lynchburg  v.  Wal- 
lace, 95  Va.  640,  29  S.  E.  675; 
Tucker  v.  Salt  Lake  City,  10  Utah 
173,  37  Pac.  261;  Born  v.  Spokane, 
27  Wash.  719,  68  Pac.  386;  City  of 
Grand  Porks  v.  Allman,  153  Fed. 
532,  83  C.  C.  A.  554.  And  see  cases 
cited  in  last  note,  supra. 

*  Mersey  Docks  v.  Gibbs,  11  H.  L. 
Cas.  687,  L.  R.  1  H.  L.  93;  Knapp  v. 
Bailey,  79  Me.  195,  9  Atl!  122,  1  Am. 
St.  295;  Whitfield  v.  City  of  Merid- 
ian, 66  Miss.  570,  6  So.  244,  14  Am. 
St.  596,  4  L.  R.  A.  834;  City  of  Co- 
lumbia City  V.  Langohr,  20  Ind.  App. 
395,  50  N.  E.  831. 

"Klein  v.  City  of  Dallas,  71  Tex. 
280,  8  S.  W.  90;    Kunz  v.  City  of 
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may  become  a  question  for  the  court  where  the  facts  are  undisputed 
and  but  one  reasonable  inference  can  be  drawn  from  them.'''  In  a 
recent  case  it  was  held  that  the  existence  of  an  obstruction  consisting 
of  a  plank  across  a  sidewalk  for  an  hour  and  forty-five  minutes  was  not 
sufficient  to  charge  the  city  with  notice,  and  the  judgment  upon  the 
verdict  against  the  city  was  reversed,  because  the  evidence  failed  to 
sustain  the  verdict  upon  that  point.^°  But  where  a  dangerous  obstruc- 
tion had  existed  for  three  weeks,  it  was  held  a  sufficient  time  to  charge 
the  city  with  notice,'"  and  so  where  it  had  existed  for  only  a  day  or 
two,'^  and  in  a  number  of  cases,  notice  has  been  presumed  where  the 
obstruction  existed  for  several  months.'^    The  length  of  time  during 


Troy,  104  N.  Y.  344,  10  N.  E.  442, 
58  Am.  Rep.  508;  Colley  v.  West- 
brook,  57  Me.  181,  2  Am.  Rep.  30; 
Hall  V.  Lowell,  10  Cush.  (Mass.) 
260;  Sheel  v.  Appleton,  49  Wis.  125, 
5  N.  W.  27;  Fugate  v.  City  of  Somer- 
set, 97  Ky.  48,  29  S.  W.  970,  16  Ky. 
li.  807  (citing  text) ;  Mosey  v.  Troy, 
61  Barb.  (N.  Y.)  580;  City  of  De- 
catur V.  Besten,  169  111.  340,  48  N. 
E.  186;  Krisinger  v.  City  of  Cres- 
ton,  141  Iowa  154,  119  N.  W.  526,  15 
L.  R.  A.  (N.  S.)  775. 

^Railroad  Co.  v.  Stout,  17  Wall. 
(U.  S.)  657,  21L.  ed.  745. 

™City  of  Warsaw  v.  Dunlap,  112 
Ind.  576,  11  N.  B.  623,  14  N.  E.  568, 
approved  and  followed  in  Town  of 
Franklin  v.  House,  104  Tenn.  1,  55 
S.  W.  153.  See  also.  City  of  Madi- 
son V.  Baker,  103  Ind.  41,  2  N.  E. 
236;  City  of  Chicago  v.  McCarthy, 
7B  111.  602;  Blakeley  v.  Troy,  18 
Hun  (N.  Y.)  167;  Carrington  v.  St. 
Louis,  89  Mo.  208,  1  S.  W.  240',  58 
Am.  Rep.  108;  14  Am.  &  Eng.  Corp. 
Cas.  471;  City  of  Fort  Wayne  v.  De 
Witt,  47  Ind.  391;  Littlefield  v.  Nor- 
wich, 40  Conn.  406.  Fifteen  minutes 
has  been  held  insufficient.  Chapman 
V.  Mayor,  55  Ga.  566;  Sikes  v.  Man- 
chester, 59  Iowa  65,  12  N.  W.  755. 
So  has  a  period  of  five  hours.  Klatt 
V.  Milwaukee,  53  Wis.  196,  10  N. 
W.  162,  40  Am.  Rep.  759;  Springer 
V.  Philadelphia  (Pa.),  12  Atl.  490. 
See  also,  Hiner  v.  Fond  du  Lac,  71 
Wis.  74,  36  N.  W.  632;  Butler  v.  Ox- 
ford, 69  Miss.  618,  13  So.  626;  Hazel- 
rigg  v.  Frankfort  (Ky.),  92  S.  W. 
584,  29  Ky.  L.  207   (three  hours); 


Village  of  Leipsic  v.  Gerdeman,  68 
Ohio  St.  1,  67  N.  E.  87;  Reed  v. 
Detroit,  99  Mich.  204,  58  N.  W.  44; 
Felhauer  v.  St.  Louis,  178  Mo.  635, 
77  S.  W.  843. 

="  Studley  v.  Oshkosh,  45  Wis.  380; 
Pomfrey  v.  Saratoga  Springs,  104  N. 
Y.  459,  11  N.  B.  43.  See  also,  At- 
lanta V.  Champe,  66  Ga.  659;  Grand 
Rapids  V.  Wyman,  46  Mich.  516,  9 
N.  W.  833;  Merritt  v.  Kinloch  Tel. 
Co.,  215  Mo.  299,  115  S.  W.  19;  Mun- 
ley  V.  Sugar  Notch,  215  Pa.  228, 
64  Atl.  377;  Baxter  v.  City  of  Cedar 
Rapids,  103  Iowa  599,  72  N.  W.  790; 
Rodda  V.  City  of  Detroit,  117  Mich. 
412,  75  N.  W.  939. 

"'See  Pace  v.  Webster  City,  138 
Iowa  107,  115  N.  W.  888;  Carring- 
ton V.  St.  Louis,  89  Mo.  208,  1  S.  W. 
240,  58  Am.  Rep.  108;  Parsons  v. 
Manchester,  67  N.  H.  163,  27  Atl. 
88;  Stone  v.  Charlestown,  114  Mass. 
214;  Chicago  v.  Fowler,  60  111.  322; 
Briel  v.  Buffalo,  90  Hun  (N.  Y.)  93, 
35  N.  Y.  S.  359;  Koch  v.  Williams- 
port,  195  Pa.  St.  488,  46  Atl.  67; 
City  of  Ft.  Wayne  v.  Duryee,  9  Ind. 
App.  620,  37  N.  E.  299. 

=^City  of  Evansville  v.  Wllter,  86 
Ind.  414;  Board  of  Com'rs  v.  Brown, 
89  Ind.  48;  City  of  Chicago  v. 
Crooker,  2  111.  App.  279;  Purple  v. 
Greenfield,  138  Mass.  1;  Smith  v. 
Leavenworth,  15  Kan.  81;  Moore  v. 
Minneapolis,  19  Minn.  300;  Petten- 
gill  V.  City  of  Yonkers,  116  N.  Y. 
558,  22  N.  E.  1095,  15  Am.  St.  442; 
Hoover  v.  Mapleton,  110  Iowa  571, 
81  N.  W.  776;  City  of  Mayfield  v. 
Hughley,  135  Ky.  532,  122  S.  W.  838. 
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which  a  defect  or  an  obstniction  is  required  to  exist  in  order  to  charge 
a  city  with  notice  must,  however,  depend  largely  on  the  nature  of  the 
defect,  and  the  circumstances  of  the  particular  case.'* 

§  807.  Notice  in  case  of  latent  defects. — ^As  indicated  in  the  last 
preceding  section,  the  nature,  character  and  situation  or  location  of  the 
obstruction  or  defect  may  have  an  important  bearing  upon  the  question 
of  notice.  A  shorter  period  of  time  might  well  be  deemed  suflBcient 
to  charge  the  municipality  with  constructive  notice  of  a  plainly,  visible 
and  notorious  obstruction  or  defect  in  t£e  principal  part  of  the  main 
street  of  a  large  city,  for  instance,  than  would  ordinarily  be  required 
if  the  defect  were  in  an  out-of-the-way  place,  not  easily  seen,  and  com- 
paratively slight.**  So,  there  are  undoubtedly  latent  defects  as  to 
which  the  municipality  would  not  be  chargeable  with  constructive 
notice  at  all,*"  and  such,  indeed,  is  the  general  rule  where  they  are 
strictly  latent  so  as  not  to  be  discoverable  by  the  exercise  of  ordinary 
or  reasonable  care.  It  is,  however,  chargeable  with  knowledge  or  notice 
of  what  might  in  some  sense  be  called  latent  defects,  where  it  could 
and  would  have  discovered  them  if  it  had  exercised  ordinary  and  rea- 
sonable care.*'   Thus,  there  are  cases  in  which  there  has  been  held 

"'  City   of   Aurora    v.    Bitner,   100        "  Town  of  Montlcello  v.  Kennard, 

Ind.   396,  8  Am.  &  Eng.  Corp.  Cas.  7  Ind.  App.  135,  34  N.  E.  454;  Powell 

571;    Town    of    Montlcello    v.    Ken-  v.   Bowen,   92   111.   App.    453;    Urtel 

nard,  7  Ind.  App.  135,  34  N.  E.  454;  v.  Flint,  122  Mich.  65,  80  N.  W.  991; 

Town   of   Lewisville   v.   Batson,    29  Reed  v.  Mexico,  101  Mo.  App.  155,  76 

Ind.  App.  21,  63  N.  E.  861;   Miller  v.  S.   W.    53;    Smid  v.   New  York,   17 

Canton,  112  Mo.  App.  322,  87  S.  W.  Jones  &  Sp.  (N.  Y.)  126. 
96;    Domer  v.  District  of  Columbia,        ="  Powell   v.    Bowen,    92    111.    App. 

21    App.    D.   C.    284;    Fitzgerald   v.  453;   Karczenska  v.  Chicago,  239  111. 

Concord,  140  N.  Car.  110,  52  S.  E.  483,    88    N.    E.    188;    Carvin   v.    St. 

309;   Wendell  v.  Troy,  39  Barb.   (N.  Louis,  151  Mo.  334,   52   S.  W.   210; 

Y.)    329;    Hanscom   v.    Boston,   141  Burns  v.  Bradford,  137  Pa.  St.  361, 

Mass.   242,   5   N.  E.   249;    Harriman  20  Atl.  997,  11  L.  R.  A.  726;    Lohr 

V.  Boston,  114  Mass.  241;    Sheel  v.  v.   Philipsburg,  165   Pa.   St.  109,  30 

Appleton,  49  Wis.  125,  5  N.  W.  27;  Atl.   822;    Jones  v.   Sioux  Falls,   18 

Chapman  v.  Macon,  55  Ga.  566;  Lit-  S.  Dak.  477,  101  N.  W.  43.    See  also, 

tlefield   V.   Norwich,   40   Conn.    406;  Jackson  v.  Pool,  91  Tenn.  448,  19  S. 

Mayor  &c.  of  Franklin  v.  House,  104  W.  324. 

Tenn.  1,  55  S.  W.  153  (citing  text);  =»Owen  v.  Chicago,  10  111.  App. 
Scoville  v.  Salt  Lake  City,  11  Utah  465;  Buckley  v.  Kansas  City,  95 
60,  39  Pac.  481.  It  has  been  held  Mo.  App.  188,  68  S.  W.  1069;  L'Her- 
that  it  is  not  enough  to  show  notice  ault  v.  Minneapolis,  69  Minn.  261, 
of  a  defective  sidewalk  in  the  vi-  72  N.  W.  73;  Anderson  v.  Albion, 
cinity,  and  that  the  notice  must  be  64  Neb.  280,  89  N.  W.  794;  Rippon 
of  the  defect  which  caused  the  in-  v.  Bittel,  30  Wis.  614.  See  also,  City 
jury.  Hiner  v.  Fond  du  Lac,  71  Wis.  of  Abilene  v.  Cowperthwait,  52  Kan. 
74,  36  N.  W.  632.  But  see  cases  cited,  324,  34  Pac.  795;  Fitzgerald  v.  Con- 
in  note  44,  pOst,  §  809.  cord,  140  N.  Car.  110,  52  S.  E.  309; 
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to  be  a  liability  where  an  inspection  should  have  been  made,  by  which 
the  defect  could  have  been  discovered.*^  So,  as  will  be  shown  in  the 
next  section,  there  are  certain  matters,  such  as  the  natural  and  ordi- 
nary effects  of  the  elements,  of  which  it  may  be  required  to  take  notice ; 
and  knowledge  of  the  existence  of  a  cause  naturally  calculated  to  pro- 
duce such  a  defect  may  make  the  municipality  chargeable  with  notice 
of  the  defect.'* 

§808.  (627)  Matters  of  which  munioipality  must  take  notice. — 

Municipal  corporations  must  take  notice  of  the  tendency  of  timber  to 
decay,'*  and  wherever  the  exercise  of  ordinary  care  involves  the  antici- 
pation of  defects  that  are  the  natural  and  ordinary  result  of  use  and 
climatic  influences,  and  there  is  neglect  on  the  part  of  the  proper  oflBcer 
to  make  a  sufiSciently  frequent  examination  of  a  particular  structure, 
a  city  will  not  be  relieved  from  liability,  although  the  defect  may  not 
be  open  and  notorious.*"   Where  the  defect  is  caused  by  the  munici- 


Krisinger  v.  Creston,  141  Iowa  154, 
119  N.  W.  526.  But  compare  Miller  v. 
North  Adams,  182  Mass.  569,  66  N. 
E.  197;  Duncan  v.  Philadelphia,  173 
Pa.  St.  550,  34  Atl.  235,  51  Am.  St. 
780.  For  evidence  held  sufficient  to 
show  that  a  rotten  condition  of  a 
white  oak  frame  of  a  sewer  grating 
ought  to  have  been  discovered  on  a 
previous  inspection,  see  Tilton  v. 
City  of  Haverhill,  203  Mass.  580,  89 
N.  E.  1040,  distinguishing  Miller  v. 
North  Adams,  above  cited,  and  other 
Massachusetts  cases. 

^City  of  Chicago  v.  Gillett,  108 
111.  App.  455;  Padelford  v.  Eagle 
Grove,  117  Iowa  616,  91  N.  W.  899; 
Town  of  Lewisville  v.  Batson,  29 
Ind.  App.  21,  63  N.  E.  861;  Buckley 
v.  Kansas  City,  95  Mo.  App.  198,  68 
S.  W.  1069;  District  of  Columbia  v. 
Boswell,  6  App.  D.  C.  402;  Koch  v. 
Ashland,  88  Wis.  603,  60  N.  W.  990; 
and  authorities  cited  in  last  preced- 
ing note.  ' 

''Weber  v.  Creston,  75  Iowa  16, 
39  N.  W.  126;  Ham  v.  Lewiston,  94 
Me.  265,  47  Atl.  548;  Olson  v.  Wor- 
cester, 142  Mass.  536,  8  N.  B.  441; 
Carver  v.  Jackson,  82  Miss.  583,  35 
So.  157;  Vesper  v.  New  York,  17 
Jones  &  Sp.  (N.  Y.)  296;  Morris  v. 
Salt  Lake  City,  —  Utah  — ,  101  Pac. 


373;  O'Dwyer  v.  Northern  Market 
Co.,  30  App.  D.  C.  244.  See  also. 
Hart  V.  City  of  Neillsville,  141  Wis. 
3,  123  N.  W.  125.  But  compare  Bill- 
ings V.  Worcester,  102  Mass.  329, 
3  Am.  Rep.  460;  Town  of  Franklin 
V.  House,  104  Tenn.  1,  55  S.  W.  153. 

"  Board  of  Com'rs  v.  Legg,  110  Ind. 
479,  11  N.  E.  612;  Sherwood  v.  Dist. 
of  Columbia,  3  Mackey  (D.  C.)  276, 
51  Am.  Rep.  776;  City  of  Ft.  Wayne 
V.  Coombs,  107  Ind.  75,  7  N.  E.  743, 
57  Am.  Rep.  82,  and  authorities  cited 
in  opinion  on  p.  88;  Nesbitt  v.  City 
of  Greenville,  69  Miss.  22,  10  So. 
452,  30  Am.  St.  521.  See  also,  Louis- 
ville V.  Lambert  (Ky.),  116  S.  W. 
261;  Ames  v.  Gannon,  77  N.  J.  L.  385, 
72  Atl.  27.  And  see  as  to  settling  of 
earth,  Merritt  v.  Kinloch  Tel.  Co., 
215  Mo.  299,  115  S.  W.  19.  Text  ap- 
proved in  Williams  v.  Louisiana  &c. 
Co.,  43  La.  Ann.  295,  8  So.  938.  But 
see  Hembling  v.  Grand  Rapids,  99 
Mich.  292,  58  N.  W.  310;  Lohr  v. 
Philipsburg,  156  Pa.  St.  246,  27  Atl. 
133;  Jackson  v.  Pool,  91  Tenn.  448, 
19  S.  W.  324. 

"Furnell  v.  St.  Paul,  20  Minn. 
117;  Rapho  &c.  Tp.  v.  Moore,  68  Pa. 
St.  404,  8  Am.  Rep.  202;  City  of 
Denver  v. .  Dean,  10  Colo.  375,  16 
Pac.  30,  3  Am.  St.  594;   City  of  Au- 
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pality  itself,  or  where  it  makes  the  improvement,  it  is  bound  to  take 
notice  of  such  defects  as  ordinary  skill  and  prudence  will  reveal,*^  for 
there  is  a  clear  distinction  between  cases  where  the  defect  is  caused  by 
the  act  of  a  third  person  and  those  in  which  it  is  caused  by  the  munici- 
pality, or  in  the  cause  of  which  it  has  a  direct  agency.*^ 

§  809.  (628)  Evidence  of  notice. — For  the  purpose  of  showing  no- 
tice of  a  defect  in  a  highway  on  the  part  of  the  authorities,  evidence  of 
previous  accidents  at  the  same  place  similar  to  the  one  complained  of 
is  admissible;*^  and  evidence  that  a  bridge  was  out  of  repair  at  other 


rora  v.  Hillman,  90  111.  61.  See  also, 
Kunz  V.  City  of  Troy,  104  N.  Y.  344, 
10  N.  E.  442,  58  Am.  Rep.  508;  Car- 
stesen  v.  Town  of  Stratford,  67  Conn. 
428,  35  Atl.  276;  Lorlg  v.  City  of 
Davenport,  99  Iowa  479,  68  N.  W. 
717,  and  Vanderslice  v.  Philadelphia, 
103  Pa.  St.  102,  as  to  duty  to  in- 
spect. And  compare  Medina  v.  Per- 
kins, 48  Mich.  67,  11  N.  "W.  810. 

"City  of  Ft.  Wayne  v.  Patterson, 
3  Ind.  App.  34,  29  N.  B.  167.  See 
also.  City  of  Frankfort  v.  Coleman, 
19  Ind.  App.  368,  49  N.  E.  474,  65 
Am.  St.  412;  City  of  Muncie  v.  Hey, 
164  Ind.  570,  74  N.  E.  250;  Carstesen 
V.  Stratford,  67  Conn.  428,  35  Atl. 
276;  Baker  v.  Grand  Rapids,  111 
Mich.  447,  69  N.  W.  740;  Boltz  v. 
Sullivan,  101  Wis.  608,  77  N.  W. 
870;  Brooks  v.  Somerville,  106  Mass. 
271;  Wilson  v.  City  of  Troy,  135  N. 
Y.  96,  32  N.  E.  44,  18  L.  R.  A.  449n, 
31  Am.  St.  817;  Schumacher  v.  New 
York,  166  N.  Y.  103,  59  N.  E.  773; 
Yearance  v.  Salt  Lake  City,  6  Utah 
398,  24  Pac.  254. 

"Atlanta  v.  Buchanan,  76  Ga.  585; 
Mayor  of  Birmingham  v.  McCary,  84 
Ala.  469,  4  So.  630,  27  Cent.  L.  J. 
598;  Adams  v.  Oshkosh,  71  Wis.  49, 
36  N.  W.  614;  City  of  Warsaw  v. 
Dunlap,  112  Ind.  576,  11  N.  E.  623, 
14  N.  E.  568;  Board  of  Com'rs  v. 
Pearson,  120  Ind.  426,  22  N.  E.  134, 
16  Am.  St.  325n;  City  of  Oklahoma 
City  V.  Welsh,  3  Okla.  288,  41  Pac. 
598;  City  of  Elwood  v.  Laughlin, 
29  Ind.  App.  667,  65  N.  B.  18»  21 
(quoting  text).  In  Weber  v.  City  of 
Creston,  75  Iowa  16,  39  N.  W.  126, 
it  seems  to  be  held  that  a  city  is 


always  charged  with  notice  of  the 
manner  in  which  its  sidewalks  are 
constructed,  and  that  if  it  is  such 
that  they  are  defective,  or  liable  to 
become  so,  no  further  notice  is  nec- 
essary. 

*=  City  of  Delphi  v.  Lowery,  74  Ind. 
520,  39  Am.  Rep.  98;  City  of  Goshen 
V.  England,  119  Ind.  368,  21  N.  B. 
977,  5  Li.  R.  A.  253n;  Burrows  v. 
Lake  Crystal,  61  Minn.  357,  63  N.  W. 
745;  District  of  Columbia  v.  Duryee, 
29  App.  D.  C.  327;  Cline  v.  Crescent 
City  R.  Co.,  43  La.  Ann.  327,  9  So. 
122,  26  Am.  St.  187;  Darling  v. 
Westmoreland,  52  N.  H.  401,  13  Am. 
Rep.  55;  Quinlan  v.  Utica,  74  N.  Y. 
603;  Pomfrey  v.  Saratoga  Springs, 
104  N.  Y.  459,  11  N.  E.  43;  Chicago 
V.  Powers,  42  111.  169,  89  Am.  Dec. 
418;  Kent  v.  Lincoln,  32  Vt.  591; 
City  of  Augusta  v.  Hafers,  61  Ga.  48, 
34  Am.  Rep.  95;  District  of  Colum- 
bia V.  Armes,  107  U.  S.  519,  27  L. 
ed.  618,  2  Sup.  Ct.  840;  Moore  v. 
City  of  Kalamazoo,  109  Mich.  176, 
66  N.  W.  1089;  Richards  v.  City  of 
Oshkosh,  81  Wis.  226,  51  N.  W.  256, 
42  Am.  &  Eng.  Corp.  Cas.  109;  Bister 
V.  City  of  Seattle,  18  Wash.  304,  51 
Pac.  394;  post,  §1170  (873).  Contra, 
Collins  V.  Dorchester,  6  Gush. 
(Mass.)  396;  Blair  v.  Pelham,  118 
Mass.  420.  But  compare  Rockwell  v. 
McGovern,  202  Mass.  6,  88  N.  E. 
436,  23  L.  R.  A.  (N.  S.)  1022n.  Evi- 
dence of  an  accident  two  years  be- 
fore not  admissible.  Gillrie  v.  City 
of  Lockport,  122  N.  Y.  403,  25  N.  E. 
357.  See  also  Fox  v.  Manchester,  183 
N.  Y.  141,  75  N.  E.  1116,  2  L.  R.  A. 
(N.  S.)    474n.    Evidence  that  many 
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points  than  the  exact  place  where  the  accident  occurred  was  held  ad- 
missible, in  a  comparatively  recent  case,  to  show  such  a  general  de- 
fective condition  of  the  bridge  as  would  charge  the  authorities  with 
notice.**  So,  in  an  action  against  a  city  for  an  injury  caused  by  falling 
into  an  open  cesspool,  the  cover  of  which  had  floated  ofE  during  a  rain, 
evidence  was  admitted  showing  that  the  cover  had  floated  off  several 
times  before  under  similar  circumstances.*" 

§  810.  (639)  Actual  notice. — ^Where  actual  notice  is  relied  upon  to 
charge  a  city  with  negligence  respecting  streets,  it  is  sufficient  if 
brought  home  to  a  proper  officer  charged  with  their  maintenance  and 
supervision.*'  Thus,  notice  to  a  street  commissioner,  or  a  road  over- 
seer, is  notice  to  the  corporation.*''  So,  where  the  police  are  charged 
with  the  duty  of  removing  obstructions  from  the  streets,  notice  to 


persons  passed  without  accident 
ield  not  admissible  in  Temperance 
Hall  Association  v.  Giles,  33  N.  J. 
li.  260,  and  so  in  Mayor  &c.  of  Bir- 
mingham v.  Tayloe,  105  Ala.  170,  16 
So.  576. 

"  Spearbracker  v.  Larrabee,  64 
Wis.  573,  25  N.  W.  555.  To  same  ef- 
fect, Armstrong  v.  Ackley,  71  Iowa 
76,  32  N.  W.  180;  Bailey  v.  City  of 
Centerville,  108  Iowa  20,  78  N.  W. 
831;  City  of  Aurora  v.  Hillman,  90 
111.  61;  Plattsmouth  v.  Mitchell,  20 
Neb.  228,  29  N.  W.  593.  See  also, 
Grattan  v.  Village  of  Williamston, 
116  Mich.  462,  74  N.  W.  668;  Camp- 
bell V.  City  of  Kalamazoo,  80  Mich. 
€55,  45  N.  W.  652,  Rodda  v.  City  of 
Detroit,  117  Mich.  412,  75  N.  W. 
939.  Compare  Dundas  v.  Lansing, 
75  Mich  499,  42  N.  W.  1011,  5  L.  R. 
A.  143,  13  Am.  St.  457;  Hiner  v. 
Tend  du  Lac,  71  Wis.  74,  36  N.  W. 
€32.  But  see  where  the  time  and 
place,  at  some  distance,  were  held 
too  remote.  Fox  v.  Manchester,  183 
N.  Y.  141,  75  N.  E.  1116,  2  L.  R.  A. 
(N.  S.)  474n. 

"Post  V.  Boston,  141  Mass.  189,  4 
N.  B.  815. 

"Thomp.  Neg.  (2d  ed.),  §§  5966, 
5967;  Dundas  v.  City  of  Lansing, 
75  Mich.  499,  42  N.  W.  1011,  5 
L.  R.  A.  143,  13  Am.  St.  457,  and 
note;  Cunningham  v.  Thief  River 
Palls,  84  Minn.  21,  86  N.  W.  763,  764 
15 — II  Ellmtt  R.  and  S. 


(citing  text  and  holding  notice  to 
mayor,  notice  to  city  and  binding 
upon  it) ;  Miller  v.  Canton,  112  Mo. 
App.  322,  87  S.  W.  96;  Shinnick  v. 
Marshalltown,  137  Iowa  72,  114  N. 
W.  542;  Salina  v.  Troske,  27  Kan. 
544;  City  of  Dallas  v.  Meyers  (Tex. 
Civ.  App.),  55  S.  W.  742;  Radichel 
V.  Kendall,  121  Wis.  560,  99  N.  W. 
348. 

"  Scranton  v.  Catterson,  94  Pa.  St. 
202;  Parish  v.  Eden,  62  Wis.  272, 
22  N.  W.  399;  Rogers  v.  Shirley,  74 
Me.  144;  Welch  v.  Portland,  77  Me. 
384;  Seamons  v.  Fitts,  20  R.  I.  443, 
40  Atl.  3;  Bradford  v.  Mayor  of  An- 
niston,  92  Ala.  349,  8  So.  683,  25  Am. 
St.  60;  City  of  Kansas  City  v.  Brad- 
bury, 45  Kan.  381,  25  Pac.  889,  23 
Am.  St.  731.  See  also  Woods  v.  In- 
corporated Town  of  Lisbon,  138  Iowa 
402,  116  N.  W.  143,  128  Am.  St.  208, 
16  L.  R.  A.  (N.  S.)  886;  City  of 
Louisville  v.  Keher,  117  Ky.  841,  79 
S.  W.  270,  25  Ky.  L.  2003;  Lundon  v. 
Chicago,  83  111.  App.  208;  Small  v. 
Kansas  City,  185  Mo.  291,  84  S.  W. 
901;  Mason  v.  Winthrop,  196  Mass. 
18,  81  N.  E.  644;  Cowie  v.  Seattle,  22 
Wash.  659,  62  Pac.  121.  Notice  to 
one  of  three  supervisors  is  notice  to 
all  and  to  the  town.  Bailey  v.  Spring 
Lake,  61  Wis.  227,  20  N.  W.  920,  5 
Am.  &  Eng.  Corp.  Cas.  651.  But  see 
Rogers  v.  Village  of  Orion,  116  Mich. 
324,  74  N.  W.  463. 
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a  policeman  on  duty  of  an  obstruction  is  sufficient.'"  Notice  to  a 
councilman  has  also  been  held  sufficient,*'  and  in  Maine  the  supreme 
court  has  taken  the  extreme  position  that  notice  to  individual  citizens 
is  notice  to  the  city.""  On  the  other  hand,  several  of  the  courts  have 
held  that  notice  to  a  councilman,  not  at  the  time  engaged  in  any  duty 
owing  to  the  city,  is  not,  of  itself,  sufficient  to  charge  the  city  with 
actual  knowledge."  Notice  to  a  city  marshal  is  not  sufficient  in  Iowa."'' 

"Rehberg  v.  New  York,  91  N.  Y. 
137,  43  Am.  Rep.  657,  2  Am.  &  Eng. 
Corp.  Cas.  529;  Goodfellow  v.  New 
York,  100  N.  Y.  15,  2  N.  B.  462;  Two- 
good  V.  New  York,  102  N.  Y.  216, 
6  N.  E.  275;  City  of  Denver  v.  Dean, 
10  Colo.  375,  16  Pac.  30,  3  Am.  St. 
594,  20  Am.  &  Eng.  Corp.  Cas.  336; 
Carrington  v.  St.  Louis,  89  Mo.  208, 
1  S.  W.  240,  58  Am.  Rep.  108;  Cum- 
mings  V.  City  of. Hartford,  70  Conn. 
115,  38  Atl.  916;  City  of  Columbus  v. 
Ogletree,  102  Ga.  293,  29  S.  B.  749; 
Parley  v.  New  York,  152  N.  Y.  222, 
46  N.  E.  506,  57  Am.  St.  511,  and 
note;  Leonard  v.  City  of  Butte,  25 
Mont.  410,  65  Pac.  425,  427  (citing 
text).  See  also,  Merritt  v.  Kinloch 
Tel.  Co.,  215  Mo.  299,  115  S.  W.  19; 
Sutton  V.  Snohomish,  11  Wash.  24, 
39  Pac.  273,  48  Am.  St.  847.  But  see 
O'Rourke  v.  City  of  Sioux  Falls,  4  S. 
Dak.  47,  54  N.  W.  1044,  46  Am.  St. 
760;  19  L.  R.  A.  789;  City  of  Cleve- 
land V.  Payne,  72  Ohio  St.  347,  74 
N.  B.  177,  70  L.  R.  A.  841.  In  Shin- 
nick  V.  Marshalltown,  137  Iowa  72, 
114  N.  W.  542,  a  rope  had  been 
placed  across  a  street  in  the  after- 
noon by  a  policeman  at  the  direction 
of  the  mayor,  to  stop  travel  at  such 
place  and  early  the  next  morning 
the  plaintiff  ran  into  it  and  was  in- 
jured, and  in  the  course  of  the 
opinion  the  court  said:  "The  appel- 
lant's argument  is  directed  to  the 
single  point  that  it  is  not  liable  for 
the  act  of  the  police  officer,  even 
though  he  was  acting  under  the 
mayor's  Instructions.  The  appellant 
cannot  escape  liability  on  the 
ground  alleged,  however.  The  rope 
was  placed  there  by  the  direction  of 
the  mayor,  who  was  the  executive 
officer  of  the  city.  If  placed  there 
without  authority,  as  contended  by 
appellant,  it  constituted  a  nuisance, 


and  it  was  the  duty  of  the  defendant 
to  abate  it.  It  became  chargeable 
witli  notice  of  the  nuisance,  if  not 
responsible  therefor,  when  it  was 
erected,  because  notice  to  its  chief 
executive  officer  was  notice  to  it. 
Cook  V.  City  of  Anamosa,  66  Iowa 
427,  23  N.  W.  907.  Escape  from 
liability  cannot  be  predicated  on 
the  plea  of  ultra  vires,  for  the 
city  was  bound  to  keep  its  streets 
free  from  nuisances.  Stanley  v. 
Davenport,  54  Iowa  463,  2  N.  W. 
1064,  6  N.  W.  706,  37  Am.  Rep.  216; 
Wheeler  v.  City  of  Ft.  Dodge,  131 
Iowa  566,  108  N.  W.  1057,  9  L.  R.  A. 
(N.  S.)   146." 

"  City  of  Logansport  v.  Justice,  74 
Ind.  378,  39  Am.  Rep.  79;  Carter  v. 
Monticello,  68  Iowa  178,  26  N.  W. 
129;  City  of  Aurora  v.  Hillman,  90 
111.  61;  Dundas  v.  City  of  Lansing, 
75  Mich.  499,  42  N.  W.  1011,  13  Am. 
St.  457,  5  L.  R.  A.  143n;  Keyes  v. 
City  of  Cedar  Falls,  107  Iowa  509, 
78  N.  W.  227;  Owen  v.  City  of  Ft. 
Dodge,  98  Iowa  281,  67  N.  W.  281. 
See  also,  City  of  Huntingburgh  v. 
First,  22  Ind.  App.  66,  53  N.  E.  246. 
But  compare  Groveport  v.  Bradfleld, 

2  Ohio  C.  C.  145;  Lohr  v.  Philips- 
burg,  156  Pa.  St.  246,  27  Atl.  133. 

■»  Mason  v.  Ellsworth,  32  Me.  271; 
Tuell  V.  Paris,  23  Me.  556;  Rogers  v. 
Shirley,  74  Me.  144.  Contra,  Donald- 
son V.  Boston,  16  Gray  (Mass.)  508. 

•^  Vanderslice  v.  Philadelphia,  103 
Pa.  St.  102;  McDermott  v.  Kingston, 
19  Hun  (N.  Y.)  198;  Bush  v.  Geneva, 

3  Thomp.  &  C.  (N.  Y.)  409.  See  also, 
dissenting  opinion  in  City  of  Logans- 
port  V.  Justice,  74  Ind.  378,  39  Am. 
Rep.  79;  Groveport  v.  Bradfleld,  2 
Ohio  C.  C.  145;  City  of  Cleveland  v. 
Payne,  72  Ohio  St.  347,  74  N.  B.  177, 
70  L.  R.  A.  841. 

"Cook  v.  Anamosa,  66  Iowa  427, 
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And  we  think  that,  upon  principle,  a  city  ought  not  to  be  charged  with 
actual  notice  in  any  case  unless  the  cfiBcer  or  person  having  the  knowl- 
edge is  in  some  way  charged  with  the  duty  of  maintaining,  repairing, 
or  looking  after  the  streets."^ 

§  811.  (630)  Evidence  of  actual  notice. — An  entry,  made  by  a  po- 
liceman in  a  book  kept  in  the  office  of  the  city  messenger  for  the  pur- 
pose of  entering  complaints  as  to  the  condition  of  the  streets  and  side- 
walks, was  held  admissible,  in  a  recent  case,  to  show  notice  on  the  part 
of  the  city  of  a  defect  in  one  of  its  streets,  it  being  also  in  evidence  that 
the  superintendent  of  streets  had  access  to  such  book,  and  had  made 
repairs  in  consequence  of  similar  notices."*  So,  evidence  of  a  prior 
notice  given  by  a  city  to  other  parties  to  repair  a  defect  is  admissible 
to  show  that  the  city  had  knowledge  of  such  defect  ;'*°  and  a  permit 
given  by  a  city  to  replace  a  telephone  pole  has  been  held  evidence  that 
the  work  was  to  be  done  at  a  certain  time  and  place,  and  the  court 
intimated  that  this  would  charge  the  city  with  notice  of  a  depression 
caused  by  the  settling  of  the  earth  at  such  place.""  Evidence  that  a 
supervisor  was  notified  of  the  dangerous  character  of  a  road  has  also 
been  held  admissible,  although  no  particular  part  was  designated."'' 
The  question  as  to  whether  the  city  had  notice  is  usually  a  question  for 

23  N.  "W.  907,  8  Am.  &  Eng.  Corp.  "'Merritt  v.  Kinlocli  Tel.  Co.,  215 

Gas.  568.    But  it  may  be  In  Kansas.  Mo.  299,  115  S.  W.  19.    See  also,  Me- 

Salina  v.  Trosper,  27  Kan.  544.  han  v.    St.   Louis,   217   Mo.   35,   116 

^  See   Savanna   v.   Trusty,   98   111.  S.  W.  514. 

App.  277;  Edwards  v.  Cedar  Rapids,  ^  Burrell  Tp.  v.  TJncapher,  117  Pa. 

138  Iowa  421,  116  N.  W.  323;  Corey  St.  353,  11  Atl.  619,  2  Am.  St.  664. 

V.  Ann  Arbor,  134  Mich.  376,  96  N.  See   also.   Ripen  v.   Bittel,   30   Wis. 

W.  477;    City  of  Columbus  v.  Ogle-  614.   But  compare  Dundas  v.  City  of 

tree,  96  Ga.  177,  22  S.  B.  709;  Frazier  Lansing,    75    Mich.    499,    42    N.    "W. 

v.  Butler,   172   Pa.   St.   407,   33  Atl.  1011,  5   L.   R.  A.  143n,  13  Am.   St. 

691,  51  Am.  St.  739;    City  of  Cleve-  457;   Rogers  v.  Village  of  Orion,  116 

land    V.    Payne,    72    Ohio    St.    347,  Mich.  324,  74  N.  "W.  463.     See  also 

74  N.  E.  177,  178,  70  L.  R.  A.  841  generally  as  to  evidence   of  notice, 

(quoting  text) .  McNally  v.  Cohoes,  127  N.  Y.  350,  27 

"Blake  v.  Lowell,  143  Mass.  296,  N.    B.    1043;     Covington    v.    Gates 

9  N.  E.  627.    See  also.  City  of  Joliet  (Ky.),    117    S.   W.    342;    Farrell   v. 

V.   Looney,   159    111.   471,    42   N.    E.  Dubuque,  129  Iowa  447,  105  N.  W. 

854.  696    (declarations    of    sidewalk    In- 

™  City  of  Aurora  v.  Pennington,  92  spector   held   admissible) ;    Trapnell 

111.    564;    Haskell   v.    Penn    Yan,    5  v.  Red  Oak,  76  Iowa  744,  39  N.  "W. 

Lans.   (N.  Y.)  43.    See  also,  Gratton  884.    For  evidence  held  not  admls- 

V.   Williamston,   116    Mich.   462,    74  sible,  see  City  of  Emporia  v.  Schmid- 

N.  W.  668.  But  see  Morse  v.  Mlnne-  ling,  38  Kan.  485,  6  Pac.  893;  Barrett 

apolis  &c.  R.  Co.,  30  Minn.  465,  16  v.  Hammond,  87  Wis.  654,  58  N.  W. 

N.  W.  358,  28  Alb.  L.  J.  320.  105S. 
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the  jury,'*'  and  in  some  instances  notice  has  been  inferred  from  evi- 
dence that  oflScials  whose  kaowledge  would  bind  the  city  lived  near 
the  defective  place  and  had  frequently  passed  it.°® 

§  812.  (631)  Reasonable  time  to  repair  after  notice. — ^Although  a 
city  may  have  been  notified  of  a  defect  in  a  street  or  sidewalk,  it  is  not, 
as  a  general  rule,  liable  for  an  injury  resulting  therefrom  unless  a 
sufficient  time  has  intervened  for  its  officers,  in  the  exercise  of  reason- 
able diligence,  to  have  repaired  or  given  warning  of  the  defect  after 
they  had,  or  ought  to  have  had,  knowledge  thereof .°°  What  is  sufficient 
time  is  generally  a  question  of  fact  for  the  jury,  depending  largely  on 
the  circumstances  of  the  particular  case.^^  But  it  must  do  so  within 
a  reasonable  time,*^  and  it  has  been  held  that  a  city  is  not  relieved  from 
liability  by  merely  notifying  the  abutting  property  owner  to  remove 
the  obstruction  or  defect  in  a  sidewalk  which  afterwards  caused  the 
injury."^ 


'"  Harrell  v.  Macon,  1  Ga.  App.  413, 
58  S.  E.  124;  Davis  v.  Adrian,  147 
Mich.  300,  110  N.  W.  1084;  Larson 
V.  Grand  Forks,  3  Dak.  307,  19  N. 
W.  414;  City  of  Ft.  Worth  v.  John- 
son, 84  Tex.  137,  19  S.  W.  361;  Klein 
v.  Dallas,  71  Tex.  280,  8  S.  W.  90; 
Sutton  v.  Snohomish,  11  Wash.  24, 
39  Pac.  273,  48  Am.  St.  847.  But 
whether  an  officer  claimed  to  have 
notice  could  bind  the  city  would  be 
a  question  of  law,  so  that  while 
it  would  ordinarily  be  treated  in 
the  court's  instructions,  there  are 
cases  taken  from  the  jury  because 
the  only  notice,  either  actual  or  con- 
structive, was  that  of  one  whose 
knowledge  could  not  charge  the  city 
with  notice. 

™Malloy  V.  Walker  Tp.,  77  Mich. 
448,  43  N.  W.  1012,  6  L.  R.  A.  695; 
Clark  V.  Brookfield,  97  Mo.  App.  16, 
70  S.  W.  934;  Shipley  v.  Bolivar,  42 
Mo.  App.  401;  City  of  Palestine  v. 
Hassell,  15  Tex.  Civ.  App.  519,  40  S. 
W.  147.  See  also,  Noyes  v.  Gardner, 
147  Mass.  505, 18  N.  B.  423, 1  L.  R.  A. 
354;  Higglns  v.  Salamanca,  6  N.  Y. 
S.  119;  Sutton  v.  Snohomish,  11 
Wash.  24,  39  Pac.  273,  48  Am.  St. 
847. 

"Billings  V.  Worcester,  102  Mass. 
329,  3  Am.  Rep.  460;  Smith  v.  Mayor, 
66  N.  Y.  295,  23  Am.  Rep.  53;  Cen- 
tralla  v.  Krouse,  64  111.  19;  Doulon 


v.  City  of  Clinton,  S3  Iowa  397; 
Cleveland  v.  St.  Paul,  18  Minn.  279; 
Dewey  v.  Detroit,  15  Mich.  307;  Gib- 
son V.  Johnson,  4  111.  App.  288; 
Burleson  v.  Village  of  Reading,  110 
Mich.  512,  68  N.  W.  294;  City  of 
Denver  v.  Magiveny,  44  Colo.  157,  96 
Pac.  1002;   City  of  Denver  v.  Hyatt, 

28  Colo.  129,  63  Pac.  403;  Anderson 
V.  Wilmington,  6  Del.  485,  70  Atl. 
204;   Town  of  Lewisville  v.  Batson, 

29  Ind.  App.  21,  63  N.  E.  861;  Baus- 
tian  V.  Young,  152  Mo.  317,  53  S.  W. 
921,  75  Am.  St.  462;  Hallum  v.  Omro, 
122  Wis.  337,  99  N.  W.  1051. 

"Rehberg  v.  New  York,  91  N.  Y. 
137,  43  Am.  Rep.  657;  Revis  v.  City 
of  Raleigh,  150  N.  Car.  348,  63  S. 
E.  1049;  City  of  Covington  v.  Gates 
(Ky.),  117  S.  W.  342;  Bradford  City 
V.  Downs,  126  Pa.  St.  622,  17  Atl. 
884.  See  Bloor  v.  Town  of  Delafleld, 
69  Wis.  273,  34  N.  W.  115.  In  some 
states  there  are  statutes  requiring 
notice  for  at  least  twenty-four  hours 
before  any  liability  can  attach. 

°^  Jones  V.  Greensboro,  124  N.  Car. 
310,  32  S.  E.  675;  Whitfield  v.  Mer- 
idian, 66  Miss.  570,  6  So.  244,  4  L.  R. 
A.  834,  14  Am.  St.  596;  MeCarroll  v. 
Kansas  City,  64  Mo.  App.  283;  City 
of  Dallas  v.  Moore,  32  Tex.  Civ.  App. 
230,  74  S.  W.  95. 

■^  Fleming  v.  Wilmerding  Bor- 
ough, 223  Pa.  295,  72  Atl.  625;  Wy- 
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§  813.  (633)  Legislative  and  discretionary  duties. — Municipal  cor- 
porations are  not  liable  for  the  failure  to  exercise  duties  of  a  legislative 
and  discretionary  nature ;  hence  in  the  absence  of  a  statute  upon  the  sub- 
ject they  are  not  liable  for  the  action  of  mobs  or  riotous  assemblages."* 
They  are  not  liable  for  failing  to  pass  or  for  suspending  an  ordinance 
forbidding  the  firing  of  a  cannon  or  the  use  of  fire-crackers  upon  the 
streets,"^  nor  for  the  failure  to  pass  or  enforce  ordinances  against  coast- 
ing upon  their  streets,"®  or  the  like."^   Nor  is  a  municipal  corporation 


man  v.  Philadelphia,  175  Pa.  St.  117, 
34  Atl.  621. 

"Western  College  v.  Cleveland,  12 
Ohio  St.  375;  Robinson  v.  Greenville, 
42  Ohio  St.  625,  51  Am.  Rep.  857; 
Prather  v.  Lexington,  13  B.  Mon. 
(Ky.)  559,  56  Am.  Dec.  585,  and 
note;  Mayor  of  Baltimore  v.  Poult- 
ney,  25  Md.  107;  Ely  v.  Supervisors, 
36  N.  Y.  297.  See  also,  Daly  v.  City 
of  New  Haven,  69  Conn.  644,  38  Atl. 
397;  Udkins  v.  City  of  New  Haven, 
80  Conn.  291,  68  Atl.  253,  14  L.  R.  A. 
(N.  S.)  868;  Conelly  v.  Nashville, 
100  Tenn.  262,  46  S.  W.  565;  Edgerly 
V.  Concord,  62  N.  H.  8,  13  Am.  St. 
533,  and  note;  Gibson  v.  City  of 
Huntington,  38  W.  Va.  177,  18  S.  E. 
447,  45  Am.  St.  853,  22  L.  R.  A.  561n. 
Compare  Allegheny  Co.  v.  Gibson, 
90  Pa.  St.  397,  35  Am.  Rep.  670; 
Briegel  v.  City  of  Philadelphia,  135 
Pa.  St.  451,  19  Atl.  1038,  20  Am.  St. 
885,  31  Cent.  L.  J.  192,  and  note. 
State  may  make  county  or  city  lia- 
ble by  statute.  Pennsylvania  Co.  v. 
City  of  Chicago,  81  Fed.  317.  See 
generally,  note  to  Gianfortone  v. 
New  Orleans,  24  L.  R.  A.  592;  City 
of  Chicago  v.  Manhattan  Cement  Co., 
178  111.  872,  53  N.  E.  68,  69  Am.  St. 
321,  45  L.  R.  A.  848;  lola  v.  Birn- 
baum,  71  Kan.  600,  81  Pac-  198; 
Jolly  v.  Hawesville,  89  Ky.  279,  12 
S.  W.  313,  11  Ky.  L.  477;  Bryant  v. 
Orangeburg,  70  S.  Car.  137,  49  S.  E. 
229. 

« Hill  V.  Charlotte,  72  N.  Car.  55, 
21  Am.  Rep.  451;  Tindley  v.  City 
of  Salem,  137  Mass.  171,  50  Am. 
Rep.  289;  Robinson  v.  Greenville,  42 
Ohio  St.  625,  51  Am.  Rep.  857n,  19 
N.  E.  726,  2  L.  R.  A.  712n.  See  also, 
Fifield  V.  PhcBnix,  4  Ariz.  283,  36 
Pac.   916,   24  L.  R.  A.  430;    Ball  v. 


Woodbine,  61  Iowa  S3,  15  N.  W.  846, 
47  Am.  Rep.  805;  Rivers  v.  Augusta, 
65  Ga.  376,  38  Am.  Rep.  787;  Whee-, 
ler  V.  Plymouth,  116  Ind.  158,  18  N. 
E.  532,  9  Am.  St.  837;  note  to  Keller 
V.  City  of  Corpus  Christi,  32  Am. 
Rep.  613,  619;  note  to  Schultz  v. 
City  of  Milwaukee,  35  Am.  Rep.  779, 
782;  O'Rourke  v.  City  of  Sioux  Palls, 
4  S.  Dak.  47,  54  N.  W.  1044,  46  Am. 
St.  760,  19  L.  R.  A.  789;  Bartlett  v. 
Clarksburg,  45  W.  Va.  393,  31  S.  E. 
918,  43  L.  R.  A.  295,  72  Am.  St.  817; 
Brown  v.  Hamilton,  4  Ont.  L.  R.  249. 
^  Faulkner  v.  Aurora,  85  Ind.  130, 
44  Am.  Rep.  1;  City  of  Lafayette  v. 
Timberlake,  88  Ind.  330;  Dudley  v. 
Plemingsburg,  115  Ky.  5,  72  S.  W. 
327,  24  Ky.  L.  1804,  60  L.  R.  A.  575, 
103  Am.  St.  253;  Pierce  v.  New  Bed- 
ford, 129  Mass.  534,  37  Am.  Rep.  387; 
Schultz  V.  Milwaukee,  49  Wis.  254,  5 
N.  W.  342,  35  Am.  Rep.  779,  and 
note;  Calwell  v.  Boone,  51  Iowa  687, 
2  N.  W.  614,  33  Am.  Rep.  154;  Bur- 
ford  V.  Grand  Rapids,  53  Mich.  98, 18 
N.  W.  571,  51  Am.  Rep.  105;  City  of 
Wilmington  v.  Vandegrift,  1  Marvel 
(Del.)    5,  29   Atl.  1047,   65   Am.   St. 

256,  25  L.  R.  A.  538;  Dudley  v.  Flem- 
ingsburg,  115  Ky.  5,  72  S.  W.  327,  24 
Ky.  L.  1804,  60  L.  R.  A.  575,  1  Am. 
&  Eng.  Ann.  Cas.  958,  103  Am.  St. 

257.  But  see  Mayor  of  Baltimore  v. 
Marriott,  9  Md.  160,  66  Am.  Dec. 
326;  Taylor  v.  Cumberland,  64  Md. 
68,  20  Atl.  1027,  54  Am.  Rep.  759. 

"'  See  for  additional  illustrations 
of  the  same  general  doctrine.  Tar- 
button  V.  Tennille,  110  Ga.  90,  35  S. 
E.  282;  McCarthy  v.  Munising,  136 
Mich.  622,  99  N.  W.  865;  Rogers  v. 
Binghamton,  101  App.  Div.  (N.  Y.) 
352,  92  N.  Y.  S.  179,  afC'd  in  186  N.  Y. 
595,  79  N.  B.  1115;  Marth  v.  King- 
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liable  to  a  citizen  whose  building  stands  upon  a  public  alley,  for  dam- 
ages sustained  by  the  falling  of  the  walls  of  a  building  standing  upon 
the  opposite  side  of  the  alley,  belonging  to  another  citizen  and  negli- 
gently permitted  by  him  to  become  dangerous,  although  the  city 
marshal  volunteered  to  take  charge  thereof  and  have  the  walls  torn 
down  if  necessary.^^  But  it  has  been  held  in  other  jurisdictions  that 
a  municipality  may  be  liable  for  allowing  acts  constituting  a  nuisance 
in  its  highways,  although  it  merely  fails  to  prohibit  them,  and  espe- 
cially if  it  engages  in  or  authorizes  unlawful  acts,  such,  for  instance, 
as  discharging  fireworks  in  its  streets  or  racing,  or  the  like.*' 

§  814.  (633)  Negligence  of  independent  contractor — ^When  city 
not  liable. — Generally,  where  an  independent  contractor  is  employed 
to  perform  a  work  lawful  in  itself  and  not  intrinsically  dangerous,  the 
employer  is  not  liable  for  the  wrongful  acts  or  negligence  of  such  con- 
tractor."* The  rule  is  more  fully  and  precisely  stated  by  Judge  Cooley, 


fisher,  22  Okla.  602,  98  Pac.  436,  18 
L.  R.  A.  (N.  S.)  1238;  Bryant  v. 
Orangeburg,  70  S.  Car.  137,  49  S.  E. 
229;  Jones  v.  Williamsburg,  97  Va. 
722,  34  S.  E.  883,  47  L.  R.  A.  294. 
Compare  Landau  v.  New  York,  180 
N.  Y.  48,  72  N.  E.  631,  105  Am.  St. 
709. 

»»City  of  Anderson  v.  Bast,  117 
Ind.  126,  10  Am.  St.  35;  Kiley  v.  City 
of  Kansas,  87  Mo.  103,  56  Am.  Rep. 
443.  See  also,  Harman  v.  St.  Louis, 
137  Mo.  494,  38  S.  W.  1102.  Nor  for 
failing  to  furnish  a  good  and  suffi- 
cient fire  apparatus.  Frederick  v. 
City  of  Columbus,  58  Ohio  St.  538,  51 
N.  E.  35.  See  also.  Wild  v.  Paterson, 
47  N.  J.  L.  406,  1  Atl.  490;  Welsh  v. 
Village  of  Rutland,  56  Vt.  228,  48 
Am.  Rep.  762.  As  to  liability  for  per- 
mitting animals  to  run  In  the 
streets,  see  note  to  Cochrane  v. 
Frostburg,  27  L.  R.  A.  728. 

=•  Landau  v.  New  York,  180  N.  Y. 
48,  72  N.  B.  631,  105  Am.  St.  709; 
Johnson  v.  New  York,  186  N.  Y.  139, 
78  N.  E.  715,  116  Am.  St.  545  (but 
participant  cannot  recover) ;  Hagers- 
town  V.  Klotz,  93  Md.  4S7,  49  Atl. 
836,  54  L.  R.  A.  940,  86  Am.  St.  437; 
Cochrane  v.  Frostburg,  81  Md.  54,  31 
Atl.  703,  27  L.  R.  A.  728,  48  Am.  St. 
479;   Moore  v.  Townaend,  76  Minn. 


64,  78  N.  W.  880.  See  also.  Van 
Cleef  V.  City  of  Chicago,  240  III.  318, 
88  N.  E.  815,  23  L.  R.  A.  (N.  S.)  636 
(liable  for  one  injured  where  street 
fair  was  authorized).  But  compare 
Marth  v.  Kingfisher,  22  Okla.  602,  98 
Pac.  436,  18  L.  R.  A.  (N.  S.)  1238; 
McCarthy  v.  Munising,  136  Mich.  622, 
99  N.  W.  865;  Jones  v.  Williams- 
burg, 97  Va.  722,  34  S.  E.  883,  47 
L.  R.  A.  294,  and  cases  cited  in  pre- 
ceding notes. 

"Davie  v.  Levy,  39  La.  Ann.  551, 
4  Am.  St.  225;  Ryan  v.  Curran,  64 
Ind.  345,  31  Am.  Rep.  123;  Dooley  v. 
Town  of  Sullivan,  112  Ind.  451,  14 
N.  B.  566,  2  Am.  St.  209;  Leeds  v. 
City  of  Richmond,  102  Ind.  372,  1  N. 
B.  711;  Fink  v.  Missouri  &c.  Co.,  82 
Mo.  276,  52  Am.  Rep.  376;  City  of 
Brie  v.  Caulkins,  85  Pa.  St.  247,  27 
Am.  Rep.  642;  Brown  v.  Werner,  40 
Md.  15;  Callahan  v.  Burlington  &c. 
R.  Co.,  23  Iowa  562;  Bennett  v.  Mt. 
Vernon,  124  Iowa  537,  100  N.  W.  3"49; 
Baton  V.  European  &c.  R.  Co.,  59  Me. 
520,  8  Am.  Rep.  4S0;  Mahoney  v. 
Boston,  171  Mass.  427,  50  N.  E.  9B9; 
Jansen  v.  Jersey  City,  61  N.  J.  L. 
243,  39  Atl.  1025;  Pack  v.  New  York, 
8  N.  Y.  222;  Kelly  v.  New  York,  11 
N.  Y.  432;  Herrington  v.  Lansing- 
burgh,  110  N.  Y.  145,  17  N.  E.  728, 
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who  Bays :  "Where  the  contract  is  for  something  that  may  lawfully  be 
done,  and  is  proper  in  its  terms,  and  there  has  been  no  negligence  in 
selecting  a  suitable  person  to  contract  with  in  respect  to  it,  and  no  gen- 
eral control  reserved,  either  as  respects  the  manner  of  doing  the  work 
or  the  agents  to  be  employed  in  doing  it,  and  the  person  for  whom  the 
work  is  to  be  done  is  interested  only  in  the  ultimate  result  of  the  work, 
and  not  in  the  several  steps  as  it  progresses,  the  latter  is  neither  liable 
to  third  persons  for  the  negligence  of  the  contractor  as  his  master,  nor 
is  he  master  of  the  persons  employed  by  the  contractor,  so  as  to  be 
responsible  to  third  persons  for  their  negligence."  This  statement  of 
the  law  contains  within  itself  an  explanation  of  the  meaning  of  the 
term  "independent  contractor,"  and  a  similar  definition  is  given  by  the 
author  of  a  valuable  work  on  negligence.  Such  a  contractor  is  said  by 
them  to  be  "a  person  who,  in  the  pursuit  of  an  independent  business, 
undertakes  to  do  specific  jobs  of  work  for  other  persons  without  sub- 
mitting himself  to  their  control  in  respect  to  all  the  petty  details  of 
the  work.  *  *  *  And  the  true  test  by  which  to  determine  whether 
one  who  renders  service  to  another  does  so  as  a  contractor  or  not,  is  to 
ascertain  whether  he  renders  the  service  in  the  course  of  an  inde- 
pendent occupation,  representing  the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the  means  by  which  it  is  accom- 
plished."''^ The  fact  that  the  contractor  is  paid  by  the  day,^^  or  that 
the  employer  pays  the  contractor's  servants,''^  does  not  necessarily 
destroy  the  independent  character  of  the  emplojrment.  The  general 
rule  which  exonerates  the  city  in  certain  cases  is,  in  other  words,  that 
a  municipal  corporation  is  not  liable  for  the  negligence  of  an  inde- 

6  Am.   St.  348;    City  of  EvansvlUe  and    under    no    directions    outside 

V.   Senhenn,   151   Ind.  42,   51   N.  E.  of  the  written  contract,  tie  acts  as 

88,  41  L.  R.  A.  728,  68  Am.  St.  218;  an  Independent  principal.    McGulre 

City  of  Bloomlngton  v.  Wilson,  14  v.  Grant,  25  N.  J,  L.  356,  67  Am.  Dec. 

Ind.  App.  476,  43  N.  B.  37;  Charlock  49;  Hale  v.  Johnson,  80  111.  185;  Mc- 

V.  Freel,  125  N.  Y.  357,  26  N.  B.  262;  CafEerty  v.   Spuyten   Duyvll   &c.   R. 

Deming  v.  Terminal  R.  Co.,  1j69  N.  Co.,  61  N.  Y.  178,  19  Am.  Rep.  267; 

T.  1,  61  N.  E.  983,  88  Am.  St.  521;  Hilsdorf  v.  St.  Louis,  45  Mo.  94,  100 

McAllister  v.  Albany,  18  Ore.  426,  23  Am.    Dee.    352.     See    also,    note    to 

Pac.  845;    Nevins  v.  Peoria,  41  111.  Stone  v.  Cheshire  R.  Co.,   51  Am. 

502,   89   Am.   Dec.    392;    Strauss   v.  Dec.  192,  202. 

City  of  Louisville,  108  Ky.  155,  55  "Corbln    v.    American    Mills,    27 

S.  W.  1075;  Cox  v.  City  of  Phlladel-  Conn.  274,  71  Am.  Dec.  63;  Forsyth 

phia,  165  Fed.  559.  And  see  author-  v.   Hooper,   11  Allen    (Mass.)    419; 

Itles  cited  In  note  to  Stone  v.  Che-  Harrison  v.  Collins,  86  Pa.  St.  153, 

shire  R.  Co.,  51  Am.  Dec.  192,  201.  27  Am.  Rep.  699. 

"Thomp.   Neg.    (2d   ed.)    §§    621,  "Rourke  v.  White  Moss  Colliery 

622.      And    generally,    where    the  Co.,  L.  R.  1  C.  P.  Div.  556. 
contractor  is  subject  to  no  control 
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pendent  contractor  where  the  same  is  wholly  collateral  to  the  perform- 
ance of  the  work  to  be  done  and  not  intrinsically  or  necessarily  involved 
in  it.'* 

§  815.  Liability  of  city  where  work  is  done  by  independent  con- 
tractor.— ^The  rules  stated  in  the  last  preceding  section  apply,  in  gen- 
eral, to  cities  as  well  as  to  other  employers;  but  a  city  cannot,  either 
by  contract  or  by  ordinance,  relieve  itself  from  the  duty  to  keep  its 
streets  in  repair  and  reasonably  safe  for  travel  by  attempting  to  impose 
it  upon  others.'' °  Thus,  if  it  knowingly  permits  a  dangerous  excavation 
to  negligently  remain  open  and  unguarded,  so  as  to  constitute  a  defect 
in  the  street  rendering  it  unsafe  for  travel,  the  city  cannot  escape  lia- 
bility to  one  injured  thereby  on  the  ground  that  the  work  had  been  let 
to  an  independent  contractor;'^  and  this  is' true,  although  the  city  may 
not  yet  have  accepted  the  work,"  and  although  the  contract  itself  may 


"Prowell  V.  City  of  Waterloo,  — 
Iowa  — ,  123  N.  W.  346;  Nevlns  v. 
Peoria,  41  III.  502,  89  Am.  Dec.  392; 
La  Grone  v.  New  Orleans,  114  La. 
253,  38  So.  160;  Sievers  v.  San  Fran- 
cisco, 115  Cal.  648,  47  Pac.  687,  56 
Am.  St.  153;  Mayor  &c.  of  Birmlng- 
bam  v.  McCary,  84  Ala.  469,  4  So. 
630  (stating  general  rule  and  excep- 
tions). 

™  Watson  v.  Tripp,  11  R.  I.  98,  23 
Am.  Rep.  420;  Mayor  of  Troy  v. 
Troy  &c.  R.  Co.,  49  N.  Y.  657;  Brusso 
V.  Buffalo,  90  N.  Y.  679;  City  of 
Logansport  v.  Dick,  70  Ind.  65,  36 
Am.  Rep.  166,  176;  Park  v.  Board, 
3  Ind.  App.  536,  539,  30  N.  B.  147; 
Mayor  of  Nashville  v.  Brown,  9 
Heisk.  (Tenn.)  1,  24  Am.  Rep.  289; 
City  of  Jacksonville  v.  Drew,  19  Fla. 
106,  45  Am.  Rep.  5;  Eyler  v.  County 
Com'rs,  49  Md.  257,  33  Am.  Rep. 
249;  Campbell  v.  Stillwater,  32 
Minn.  308,  20  N.  W.  320,  50  Am.  Rep. 
567n;  Atberton  v.  Bancroft,  114 
Mich.  241,  72  N.  W.  208;  Patterson 
V.  City  of  Austin  (Tex.  Civ.  App.), 
29  S.  W.  1139;  note  to  Goddard  v. 
Harpswell,  30  Am.  St.  373,  411; 
Baker  v.  City  of  Grand  Rapids,  111 
Mich.  447,  69  N.  W.  740.  In  Meyers 
v.  Philadelphia,  217  Pa.  159,  66  Atl. 
251,  10  L.  R.  A.  (N.  S.)  678"  it  is 
held  that  a  municipality  cannot  es- 
cape liability  for  injury  caused  by 
material  left  in  a  street  after  reset- 


ting a  curb  upon  the  theory  that  the 
work,  being  done  at  its  order  by  an 
abutting  owner,  was  the  act  of  an 
independent  contractor. 

"  Storrs  V.  Utica,  17  N.  Y.  104,  72 
Am.  Dec.  437;  Welsh  v.  St.  Louis,  73 
Mo.  71;  City  of  St.  Paul  v.  Seitz,  3 
Minn.  297,  74  Am.  Dec.  753n.  See 
also.  Mayor  of  Baltimore  v.  O'Don- 
nell,  53  Md.  110,  36  Am.  Rep.  395; 
Mayor  &c.  of  Birmingham  v.  MeCary, 
84  Ala.  469,  4  So.  630;  Circleville 
v.  Neuding,  41  Ohio  St.  465;  City 
of  Indianapolis  v.  Marold,  25  Ind. 
App.  428,  58  N.  E.  512;  Meyers  v. 
Philadelphia,  217  Pa.  159,  66  Atl. 
251,  10  L.  R.  A.  (N.  S.)  678;  Pace 
V.  Webster  City,  138  Iowa  107,  115 
N.  W.  888  (where  constructive  no- 
tice was  held  to  render  the  city  lia- 
ble) ;  Prowell  v.  City  of  Waterloo,  — 
Iowa  — ,  123  N.  W.  346;  Kinsey  v. 
Kinston,  145  N.  Car.  106,  58  S.  E. 
912;  .  Morris  v.  Salt  Lake  City,  — 
Utah  — ,  101  Pac.  373;  and  author- 
ities cited  in  last  note,  supra.  But 
compare  Painter  v.  Mayor,  46  Pa. 
St.  213;  Barry  v.  St.  Louis,  17  Mo. 
121. 

"Turner  v.  Newburgh,  109  N.  Y. 
301,  16  N.  E.  344,  4  Am.  St.  453;  Pet- 
tengill  V.  City  of  Yonkers,  116  N.  Y. 
558,  22  N.  E.  1095,  15  Am.  St.  442. 
Compare  Vogel  v.  Mayor,  92  N.  Y. 
10,  44  Am.  Rep.  349n. 
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have  provided  that  due  care  should  be  taken  by  the  contractor,  or  that  he 
should  be  liable  for  injuries  occasioned  by  his  neglect.''*  So,  where 
the  work  is  controlled  by  the  corporation,  and  is  done  under  its  direc- 
tion, the  city  is  liable  for  the  negligence  of  the  workmen,  although  they 
were  employed  by  one  who  had  contracted  to  do  the  work  for  a  stipu- 
lated sum.'*  But  the  mere  fact  that  the  work  is  to  be  done  to  the 
satisfaction  of  the  city  civil  engineer  will  not  make  the  city  liable  for 
the  negligence  of  an  independent  contractor.*"  In  any  case,  however, 
if  the  work  contracted  for  is  a  nuisance  or  intrinsically  dangerous,  the 
city  will  be  responsible  for  any  injury  resulting  directly  from  the  acta 
which  the  contractor  was  employed  to  perform.'^ 


"Wilson  v.  City  of  Wheeling,  19 
W.  Va.  323,  42  Am.  Rep.  780;  Storrs 
V.  Utlca,  17  N.  Y.  104,  72  Am.  Dec. 
437;  Mayor  of  Baltimore  v.  O'Don- 
nell,  53  Md.  110,  36  Am.  Rep.  395; 
McAllister  v.  City  of  Albany,  18 
Ore.  426,  23  Pac.  845;  City  of  Omaha 
v.  Jensen,  35  Neb.  68,  52  N.  W.  833, 
37  Am.  St.  432;  Drake  v.  Seattle,  30 
Wash.  81,  70  Pac.  231,  94  Am.  St. 
844.  Nor  does  a  provision  In  the 
contract  for  Indemnifying  the  city 
make  any  difference.  Blake  v.  Fer- 
ris, 5  N.  Y.  48,  55  Am.  Dec.  304n; 
Kelly  V.  New  York,  11  N.  Y.  432. 
In  California  It  Is  held  that  there  is 
no  liability,  as  the  law  compels  the 
contract  to  be  let  to  the  lowest  bid- 
der. James  v.  San  Francisco,  6  Cal. 
528,  65  Am.  Dec.  526.  See  also,  Mc- 
Cann  v.  Waltham,  163  Mass.  344,  40 
N.  E  20. 

™  Inhabitants  of  Lowell  v.  Boston 
&c.  R.  Co.,  23  Pick.  (Mass.)  24,  34 
Am.  Dec.  33n;  Dressell  v.  Kingston, 
32  Hun  (N.  Y.)  533.  See  also,  Linne- 
han  V.  Rollins,  137  Mass.  123,  50  Am. 
Rep.  287;  Faren  v.  Sellers,  39  La. 
Ann.  1011,  4  Am.  St.  256;  Gold- 
schmid  v.  City  of  New  York,  14  App. 
Div.  (N.  Y.)  135,  43  N.  Y.  S.  447; 
City  of  Chicago  v.  Murdock,  212  111. 
9,  72  N.  E.  46,  103  Am.  St.  221;  City 
Council  of  Augusta  v.  Cone,  91  Ga. 
714,  17  S.  E.  1005;  City  of  Beatrice 
v.  Reid,  41  Neb.  214,  59  N.  W.  770; 
Wilson  v.  Wheeling,  19  W.  Va.  323, 
42  Am.  Rep.  780. 

«°Clty  of  Erie  v.  Caulkins,  85  Pa. 
St.  247,  27  Am.  Rep.  642;  Blumb  v. 
City  of  Kansas,  84  Mo.  112,  54  Am. 


Rep.  87n;  Pack  v.  New  York,  8  N.  Y. 
222;  People  v.  Campbell,  82  N.  Y. 
247.  To  same  effect,  Samuelson  v. 
Cleveland  &c.  Co.,  49  Mich.  164, 
13  N.  W.  499,  43  Am.  Rep.  456;  Char- 
lock V.  Preel,  125  N.  Y.  357,  26  N.  E. 
262.  And  see  Upplngton  v.  New 
York,  65  N.  Y.  222,  59  N.  E.  91,  53 
L.  R.  A.  550;  Cox  v.  Philadelphia, 
165  Fed.  559;  Eby  v.  Lebanon 
County,  166  Pa.  St.  632,  31  Atl.  332; 
Staldter  v.  Huntington,  153  Ind.  354, 
55  N.  E.  88;  Harding  v.  Boston,  163 
Mass.  14,  39  N.  E.  411;  Foster  v.  Chi- 
cago, 96  111.  App.  4.  But  the  city  was 
held  liable  for  an  explosion  of  water 
pipes,  in  a  recent  case  where  its 
engineer  prepared  the  plans  and 
specifications.  City  of  Harrlsburg  v. 
Saylor,  87  Pa.  St.  216.  And  see 
Faren  v.  Sellers,  39  La.  Ann.  1011, 
4  Am.  St.  256;  City  of  Denver  v. 
Rhodes,  9  Colo.  554,  13  Pac.  729; 
Cooper  V.  Seattle,  16  Wash.  472,  47 
Pac.  887,  58  Am.  St.  46;  City  of 
Seattle  v.  Buzby,  2  Wash.  Ter.  25,  2 
Am.  &  Eng.  Corp.  Cas.  503. 

"^Robblns  v.  Chicago,  4  Wall.  (U. 
S.)  657,  18  L.  ed.  427;  City  of  Ander- 
son V.  Fleming,  160  Ind.  597,  67  N. 
E.  443,  444,  66  L.  R.  A.  119n  (citing 
text) ;  Park  v.  Board  &c.,  3  Ind.  App. 
536,  30  N.  E.  147;  City  of  Logansport 
V.  Dick,  70  Ind.  65,  36  Am.  Rep. 
166;  City  of  Indianapolis  v.  Merold, 
25  Ind.  App.  428,  58  N.  E.  512;  Cam- 
eron Mill  &c.  Co.  V.  Anderson,  34 
Tex.  Civ.  App.  105,  78  S.  W.  810; 
Van  Winter  v.  Henry  Co.,  61  Iowa 
684,  17  N.  W.  94,  2  Am.  &  Eng.  Corp. 
Cas.  512;  City  of  Joliet  v.  Harwood, 
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§  816.  (634)  liability  of  municipality  for  acts  of  licensees. — So, 

where  a  city  licenses  a  person  to  do  an  act  dangerous  in  itself,  or  if  it 
has,  or  ought  to  have,  notice  that  its  licensee  has  acted  in  a  negligent 
manner  and  left  its  streets  in  an  unsafe  and  a  dangerous  condition,  it 
will  be  responsible  therefor.*^  But  with  these  exceptions,  it  is  not,  ordi- 
narily, liable  for  the  acts  of  its  licensees.^'  While  a  municipal  corpora- 
tion is  not  liable  in  ordinary  eases  where  if  rightfully  licenses  third 
persons  to  use  its  streets,  still,  it  cannot,  by  a  license,  abdicate  its  pow- 


86  111.  110,  29  Am.  Rep.  17n;  Rock  v. 
American  Constr.  Co.,  120  La.  831, 
45  So.  741,  14  L.  R.  A.  (N.  S.)  653; 
Ware  v.  St.  Paul  Water  Co.,  2  Abb. 
(U.  S.)  261;  City  ot  Detroit  v.  Corey, 
9  Mich.  165,  80  Am.  Dec.  78;  Ellis  v. 
Sheffield  Gas  Co.,  2  El.  &  B.  767;  City 
of  Cincinnati  v.  Stone,  5  Ohio  St.  38; 
Eaton  V.  European  &c.  R.  Co.,  59  Me. 
520,  8  Am.  Rep.  430;  Caswell  v. 
Cross,  120  Mass.  545;  Hardaker  v. 
Idle  Dist.  Council,  1  Q.  B.  335;  City 
of  Omaha  v.  Jensen,  35  Neb.  68,  52 
N.  W.  833,  37  Am.  St.  432;  Village  of 
Jefferson  v.  Chapman,  127  111.  438, 
20  N.  E.  33,  11  Am.  St.  136;  Ray  v. 
City  of  Poplar  Bluff,  70  Mo.  App. 
252.  See  also,  Covington  &c.  Bridge 
Co.  V.  Steinbrock,  61  Ohio  St.  215,  55 
N.  E.  618,  76  Am.  St.  875,  and  note 
on  pages  417,  418,  and  notes  in  65 
L.  R.  A.  742  and  Cameron  Mill  &c. 
Co.  V.  Anderson,  34  Tex.  Civ.  App. 
229,  78  S.  W.  971,  1  L.  R.  A.  (N.  S.) 
198.  So,  although  the  work  is  not 
necessarily  a  nuisance  when  prop- 
erly performed,  if  it  becomes  so  by 
reason  of  the  negligence  of  the  con- 
tractor, and  the  city  accepts  it  In 
that  condition,  the  city  will  be  lia- 
ble. Vogel  V.  Mayor,  92  N.  Y.  10,  2 
Am.  &  Eng.  Corp.  Cas.  537,  44  Am. 
Rep.  349n.  See  also.  City  of  Craw- 
fordsville  v.  Bond,  96  Ind.  236. 

«2  Russell  V.  Columbia,  74  Mo.  480, 
41  Am.  Rep.  325;  Stephens  v.  Macon, 
83  Mo.  345;  City  of  Indianapolis  v. 
Doherty,  71  Ind.  5;  Mayor  of  Savan- 
nah V.  Donnelly,  71  Ga.  258;  Estelle 
v.  Lake  Crystal,  27  Minn.  243,  6  N. 
W.  775;  Cohen  v.  New  York,  113  N. 
Y.  532,  21  N.  E.  700,  10  Am.  St.  506,  4 
L.  R.  A.  406;  Dillon  v.  City  of 
Raleigh,  124  N.  Ckr.  184,  32  S.  E. 
548.      See    also,    Landau    v.    New 


York,  180  N.  Y.  48,  72  N.  E.  631,  105 
Am.  St.  709;  Burns  v.  St.  Joseph, 
91  Mo.  App.  489;  City  of  Denver  v. 
Aaron,  6  Colo.  App.  232,  40  Pac.  587; 
McCune  v.  Missoula,  10  Mont.  146, 
25  Pac.  442;  Sutton  v.  Snohomish, 
11  Wash.  24,  39  Pac.  273,  48  Am.  St. 
847;  Richmond  v.  Smith,  101  Va. 
161,  43  S.  E.  345;  McKim  v.  Phila- 
delphia, 217  Pa.  243,  66  Atl.  S40,  19 
L.  R.  A.  (N.  S.)  506,  and  note  re-' 
viewing  many  cases  upon  the  ques- 
tion as  to  when  a  city  is  liable  for 
obstructions  placed  in  a  street  under 
its  license  or  consent. 

"^  Borough  of  Susquehanna  Depot 
V.  Simmons,  112  Pa.  St.  384,  5  Atl. 
434,  56  Am.  Rep.  317,  14  Am.  &  Eng. 
Corp.  Cas.  449;  City  of  Warsaw  v. 
Dunlap,  112  Ind.  576,  11  N.  E.  623, 
14  N.  E.  568,  18  Am.  &  Eng.  Corp. 
Cas.  263;  Schnurr  v.  Board,  22  Ind. 
App.  188,  53  N.  E.  425;  Hunt  v.  New 
York,  109  N.  Y.  134,  16  N.  E.  320; 
Macomber  v.  Taunton,  100  Mass.  255; 
Terry  v.  Richmond,  94  Va.  537,  27 
S.  E.  429,  38  L.  R.  A.  834;  Gross  v. 
Portsmouth,  68  N.  H.  266,  33  Atl. 
256,  73  Am.  St.  586;  Thompson  v. 
West  Bay  City,  137  Mich.  94,  100  N. 
W.  280;  Bell  v.  Henderson  (Ky.), 
74  S.  W.  206,  24  Ky.  L.  2434;  Town 
of  Franklin  v.  House,  104  Tenn. 
1,  55  S.  W.  153;  Browne  v.  Bach- 
man,  31  Tex.  Civ.  App.  430,  72  S. 
W.  622;  Copeland  v.  Seattle,  33 
Wash.  415,  74  Pac.  582,  65  L.  R.  A. 
333;  City  of  Denver  v.  Sherret,  88 
Fed.  226,  31  C.  C.  A.  499;  Lerner  v. 
Philadelphia,  221  Pa.  294,  70  Atl. 
755,  21  L.  R.  A.  (N.  S.)  614,  and 
note.  Compare,  however,  Bonne- 
ville V.  Alpena,  158  Mich.  279, 122  N. 
W.  618. 
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ers  or  surrender  its  duty,  and  it  remains  bound  to  exercise  a  general 
supervisory  duty.  It  is  not,  however,  liable  for  the  acts  of  its  licensees 
unless  it  is  negligent  in  respect  to  its  own  duty,  and  it  is,  thereforCj 
usually  necessary,  in  order  to  charge  the  municipality,  to  show  much 
more  than  negligence  on  the  part  of  its  licensee.** 

§  817.  (635)  Contributory  negligence — Care  to  be  exercised  by 
traveler. — As  in  other  cases  of  negligence,  so  where  an  action  is 
brought  for  damages,  on  account  of  injuries  from  defective  highways, 
the  plaintiflE  cannot,  according  to  the  prevailing  doctrine,  recover  if  he 
has  himself  been  guilty  of  contributory  negligence.*"  The  degree  of 
care  required  on  his  part  is,  in  general,  such  as  persons  of  common  and 
reasonable  prudence  ordinarily  exercise  under  like  circimistances.*' 
Travelers  must  observe  the  presence  of  lawful  obstructions*''  and  no- 


"Clty  of  Cleveland  v.  King,  132 
U.  S.  295,  33  L.  ed.  334,  10  Sup.  Ct. 
90,  28  Fed.  835. 

^  Arey  v.  Newton,  148  Mass.  598, 
20  N.  E.  327,  12  Am.  St.  604;  Kelley 
V.  Boston,  180  Mass.  233,  62  N.  B. 
259;  Laney  v.  Chesterfield  County, 
29  S.  Car.  140,  7  S.  E.  56;  Phillips 
V.  Ritchie  County,  31  W.  Va.  477,  7 
S.  E.  427;  Moore  v.  Huntington,  31 
W.  Va.  842,  8  S.  E.  512;  Plymouth 
V.  Milner,  117  Ind.  324,  20  N.  E. 
235;  Jochem  v.  Robinson,  72  Wis. 
199,  39  N.  W.  383,  1  L.  R.  A.  178; 
County  Com'rs  of  Alleghany  County 
V.  Broadwaters,  69  Md.  533,  16  Atl. 
223;  Dale  v.  Webster  County,  76 
Iowa  370,  41  N.  W.  1;  Hazard  v. 
Council  Bluffs,  87  Iowa  51,  53  N.  W. 
1083;  Seward  v.  Wilmington,  2 
Maiv.  (Del.)  189,  42  Atl.  457;  Hud- 
son V.  Little  Falls,  68  Minn.  463,  71 
N.  W.  678;  Giffen  v.  Lewiston,  6 
Idaho  231,  55  Pac.  545;  Walker  v. 
Vicksburg,  71  Miss.  899,  15  So.  132. 
See  Thomp.  Neg.  (2d  ed.),  §  6235; 
Beach  Cont.  Neg.,  §  77.  As  to  when 
intoxication  will  prevent  a  recov- 
ery, see  Woods  v.  Board,  128  Ind. 
289,  27  N.  E.  611;  Cassedy  v.  Stock- 
bridge,  21  Vt.  391;  Healy  v.  New 
York,  3  Hun  (N.  Y.)  708;  Lynch  v. 
New  York,  47  Hun  (N.  Y.)  524; 
McCracken  v.  Village  of  Markesan, 
76  Wis.  499,  45  N.  W.  323.  It  does 
not  unless  a  proximate  cause.  Al- 
ger V.  Lowell,  3  Allen  (Mass.)  402; 


Robinson  v.  Pioche,  5  Cal.  460;  Ash- 
born  V.  Waterbury,  70  Conn.  551,  40 
Atl.  458;  Thuis  v.  Vincennes,  35 
Ind.  App.  350,  73  N.  E.  141,  1098. 

*'5  Thomp.  Neg.  (2d  ed.),  §  6236; 
Minick  v.  Troy,  83  N.  Y.  514;  Mor- 
rell  V.  Peck,  88  N.  Y.  398;  Farrar 
v.  Greene,  32  Me.  574;  City  of  St. 
Paul  V.  Kuby,  8  Minn.  154;  Massey 
V.  Columbus,  75  Ga.  658;  Garbanati 
V.  Durango,  30  Colo.  358,  70  Pac. 
686  (citing  text) ;  Wallace  T.  Farm- 
ington,  231  111.  232,  83  N.  E.  180; 
City  of  Mattoon  v.  Faller,  217  III. 
273,  75  N.  E.  387;  Lord  v.  Mobile, 
113  Ala.  360,  21  So.  S66;  Town  of 
Salem  v.  Walker,  16  Ind.  App.  687, 
46  N.  E.  90;  Lyons  v.  Red  Wing,  76 
Minn.  20,  78  N.  W.  868;  Coffey  v. 
Carthage,  186  Mo.  573,  85  S.  W.  532; 
Winship  v.  Boston,  201  Mass.  273,  87 
N.  E.  600;  Murphy  v.  Herold  Co., 
137  Wis.  609,  119  N.  W.  294;  Ger- 
rard  v.  La  Crosse  City  Ry.  Co.,  113 
Wis.  258,  89  N.  W.  125,  127,  57  L. 
R.  A.  465,  467  (citing  text) ;  §§  817- 
819  are  also  cited  In  Wells  v.  City 
of  Lisbon,  —  N.  Dak.  — ,  128  N.  W. 
308,  310. 

«  Nolan  V.  King,  97  N.  Y.  565,  49 
Am.  Rep.  561;  Jacobs  v.  Bangor,  16 
Me.  187,  33  Am.  Dec.  652;  City  of 
Vicksburg  v.  Hennessy,  54  Mias. 
891,  28  Am.  Rep.  354;  Bueschlng  v. 
St.  Louis  Gas-Light  Co.,  6  Mo.  App. 
85. 
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torious  defects/'  and  must  exercise  a  degree  of  care  proportionate  to 
the  increased  danger ;  that  is  to  say,  the  traveler  must  exercise  ordinary 
care  under  the  circumstances,  and  if  they  are  such  as  to  require  un- 
usual precautions,  he  must  act  accordingly.'*  He  walks,  as  it  has  been 
said,  somewhat  too  strongly,  "by  a  faith  justified  by  law,"  and  has  a 
right,  in  the  absence  of  anything  to  the  contrary,  to  presume  that  the 
highway  is  reasonably  safe  for  travel.*" 

§  818.  (636)  Contributory  negligence — ^Effect  of  knowledge  of 
danger — ^Personal  disabilities. — ^The  fact  that  a  traveler  voluntarily 
attempts  to  pass,  with  knowledge  of  the  defect  or  obstruction,  is  not 
ordinarily  conclusive  evidence  of  a  want  of  due  care,*^  but  if  he  has. 


«*Lovenguth  v.  Bloomington,  71 
111.  238;  Hill  v.  Seekonk,  119  Mass. 
85;  Shallcross  v.  City  of  Philadel- 
phia, 187  Pa.  St.  143,  40  Atl.  818; 
Moore  v.  Richmond,  85  Va.  538,  8 
S.  E.  387.  See  also,  Lerner  v.  Phila- 
delphia, 221  Pa.  294,  70  Atl.  755, 
21  L.  R.  A.  (N.  S.)  61 4n.  But  see 
Baxter  v.  City  of  Cedar  Rapids,  103 
Iowa  599,  72  N.  W.  790;  Chicago  v. 
McLean,  133  111.  148,  24  N.  E.  527,  8 
L.  R.  A.  765n;  Barr  v.  City  of  Kan- 
sas, 105  Mo.  550,  16  S.  W.  483. 

^Rockford  v.  Hildebrand,  61  111. 
155 ;  City  of  Emporia  v.  Schmidling, 
33  Kan.  485,  6  Pac.  893;  City  of  In- 
dianapolis V.  Cook,  99  Ind.  10;  Ger- 
rard  v.  La  Crosse  City  Ry.  Co.,  113 
Wis.  258,  89  N.  W.  125,  127,  57  L.  R. 
A.  465,  467  (citing  text).  But  see 
Langhammer  v.  City  of  Manchester, 
99  Iowa  295,  68  N.  W.  688. 

""  Davenport  v.  Ruckman,  37  N.  Y. 
568;  Board  v.  Legg,  110  Ind.  479,  11 
N.  E.  612;  City  of  Indianapolis  v. 
Gaston,  58  Ind.  224;  Turner  v.  New- 
burgh,  109  N.  Y.  301,  16  N.  E.  344, 
4  Am.  St.  453;  McGuire  v.  Spence, 
91  N.  Y.  303,  43  Am.  Rep.  668;  Gor- 
don v.  Richmond,  83  Va.  436,  2  S. 
E.  727,  18  Am.  &  Eng.  Corp.  Cas. 
251;  City  of  Bast  Dubuque  v.  Bur- 
hyte,  173  111.  553,  50  N.  E.  1077; 
Topeka  Water  Co.  v.  Whiting,  58 
Kan.  639,  50  Pac.  877,  39  L.  R.  A. 
90;  Heckman  v.  Bvenson,  7  N.  Dak. 
173,  73  N.  W.  427;  Lord  v.  City  of 
Mobile,  113  Ala.  360,  21  So.  366,  368 
(citing  text).  See  also,  Seward  v. 
Wilmington,  2  Marv.  (Del.)  189,  42 


Atl.  451;  Keyes  v.  Cedar  Falls,  107 
Iowa  509,  78  N.  W.  227;  Rainey  v. 
Lawrence,  70  Kan.  518,  79  Pac.  116; 
Conner  v.  Nevada,  188  Mo.  148,  86 
S.  W.  256,  107  Am.  St.  314;  note  in 
21  L.  R.  A.  (N.  S.)  621.  The  pre- 
sumption does  not  warrant  the 
omission  of  such  care  as  ordinary 
prudence  requires,  and  the  state- 
ment quoted  is  correct  only  in  a 
limited  sense.  See  City  of  Bedford 
V.  Neal,  143  Ind.  425,  41  N.  B.  1029, 
42  N.  E.  815;  Town  of  Gosport  v. 
Evans,  112  Ind.  133,  13  N.  E.  256, 
2  Am.  St.  164. 

°' Lyman  v.  Amherst,  107  Mass. 
339;  Gilbert  v.  Boston,  139  Mass. 
313,  31  N.  E.  734;  Coffin  v.  Inhabi- 
tants of  Palmer,  162  Mass.  192,  38 
N.  E.  509;  Winship  v.  Boston,  201 
Mass.  273,  87  N.  B.  600;  Bullock  v. 
New  York,  99  N.  Y.  654,  2  N.  E.  1; 
Diveny  v.  Elmira,  51  N.  Y.  506; 
Shook  V.  Cohoes,  108  N.  Y.  648,  15 
N.  E.  531;  Kenworthy  v.  Ironton, 
41  Wis.  647;  Weed  v.  Ballston  Spa, 
76  N.  Y.  329;  Maultby  v.  Leaven- 
worth, 28  Kan.  745;  Maw  v.  Town- 
ships, 8  Ont.  App.  248,  2  Am.  &  Eng. 
Corp.  Cas.  676;  Jeffrey  v.  Keokuk 
&c.  R.  Co.,  56  Iowa  546,  9  N.  W.  884; 
Aurora  v.  Dale,  90  111.  46;  Wallace 
V.  Farmington,  231  111.  232,  83  N. 
B.  180;  Bronson  v.  Southbury,  37 
Conn.  199;  City  Council  of  Mont- 
gomery V.  Wright,  72  Ala.  411,  47 
Am.  Rep.  422;  Mayor  &e.  of  Bir- 
mingham V.  Starr,  112  Ala.  98,  20 
So.  424;  City  of  Huntington  v. 
Breen,  77  Ind.  29;   Ohio  &c.  R.  Co. 


337 


NEGLECT    OP   DUTY   TO    REPAIR. 


§    818 


or  ought  to  have,  notice  thereof,  he  must  exercise  such  care  as  the 
circumstances  demand,  and  if  an  ordinarily  prudent  person  would  not 
attempt  to  pass,  under  the  circumstances,  he  will  be  guilty  of  con- 
tributory negligence.'^   The  lame,  the  halt  and  the  blind  are  entitled 


V.  Trowbridge,  126  Ind.  391,  396,  26 
N.  E.  64  (citing  text);  Town  of 
New  Castle  v.  Mullin,  43  Ind.  App. 
280,  87  N.  E.  146;  City  of  Valparaiso 
y.  Schwerdt,  40  Ind.  App.  608,  82  N. 
E.  923;  City  of  Huntington  v.  Polk, 
154  Ind.  91,  54  N.  E.  759;  Maloy  v. 
City  of  St.  Paul,  54  Minn.  398,  56 
N.  W.  94;  City  of  Huntingburgh  v. 
First,  22  Ind.  App.  66,  53  N.  E.  246; 
Town  of  Poseyville  v.  Lewis,  126 
Ind.  80,  25  N.  E.  593  (citing  text); 
Graham  v.  Town  of  Oxford,  105 
Iowa  705,  75  N.  W.  473;  Graney  v. 
City  of  St.  Louis,  141  Mo.  180,  42  S. 
W.  941;  Chilton  v.  City  of  St.  Jo- 
seph, 143  Mo.  192,  44  S.  W.  766; 
Combs  V.  Kirksville,  134  Mo.  App. 
645,  114  S.  W.  1153;  Heberling  v. 
Warrensburg,  204  Mo.  604,  103  S.  W. 
36;  Monongahela  &c.  Co.  v.  Bevard 
(Pa.),  11  Atl.  575;  City  of  Sandwich 
V.  Dolan,  141  111.  430,  31  N.  B.  416; 
City  of  Highlands  v.  Raine,  23  Colo. 
295,  47  Pac.  283;  Schwingschlegl  v. 
City  of  Monroe,  113  Mich.  683,  72 
N.  W.  7;  Dwyer  v.  Salt  Lake  City, 
19  Utah  521,  57  Pac.  535;  Doan  v. 
Town  of  Willow  Springs,  101  Wis. 
112,  76  N.  W.  1104;  Harris  v.  Town- 
ship of  Clinton,  64  Mich.  447,  31  N. 
W.  425,  8  Am.  St.  842;  Copeland  v. 
Corporation  of  Blenheim,  9  Ont.  C. 
P.  Div.  19.  Knowledge  of  the  ex- 
istence of  the  defect  or  obstruction 
is  not  decisive  of  the  question  of 
contributory  fault,  but  it  is  always 
an  important  element  to  be  consid- 
ered in  determining  that  question, 
and,  indeed,  it  not  unfrequently 
turns  the  scale.  If  the  existence  of 
the  defect  or  obstruction  is  known, 
and  the  danger  is  so  great  that  a 
man  of  ordinary  prudence  would 
not  encounter  it,  then  one  who  vol- 
untarily attempts  to  pass  it  where 
there  is  no  reasonable  necessity  im- 
pelling him  to  make  the  attempt,  may 
be  guilty  of  such  contributory  negli- 
gence as  will  bar  a  recovery.  Evans- 
vUle  &c.  R.  Co.  V.  Crist,  116  Ind.  446, 
19  N.  E.  310, 9  Am.  St.  865,  2  L.  R.  A. 


450;  Town  of  Gosport  v.  Evans,  112 
Ind.  133,  13  N.  E.  256,  2  Am.  St.  164; 
City  of  Richmond  v.  MulhoUand, 
116  Ind.  173,  18  N.  E.  832;  Town  of 
Williamsport  v.  Lisk,  21  Ind.  App. 
414,  52  N.  E.  628;  Rogers  v.  Bloom- 
ington,  22  Ind.  App.  601,  52  N.  E. 
242;  Nichols  v.  Laurens,  96  Iowa 
388,  65  N.  W.  335;  Samples  v.  At- 
lanta, 95  Ga.  110,  22  S.  E.  135;  Mer- 
rill V.  North  Yarmouth,  78  Me.  200, 

3  Atl.  575,  57  Am.  Rep.  794;  Penn- 
sylvania Tel.  Co.  V.  Varnau  (Pa.), 
15  Atl.  624;  Gulf  &c.  R.  Co.  v.  Gass- 
camp,  69  Tex.  545,  7  S.  W.  227;  Ful- 
liam  V.  City  of  Muscatine,  70  Iowa 
436,  30  N.  W.  861;  Skjeggerud  v. 
Minneapolis  &c.  R.  Co.,  38  Minn.  56, 
35  N.  W.  572;  Gordon  v.  Richmond, 
83  Va.  436,  2  S.  E.  727.  See  also, 
Snee  v.  Clear  Lake  Tel.  Co.,  —  S.: 
Dak.  — ,  123  N.  W.  729. 

»=  Hubbard  v.  Concord,  35  N.  H. 
52,  69  Am.  Dec.  520n;  Horton  v. 
Ipswich,  12  Cush.  (Mass.)  488;  Tor- 
phy  V.  Pall  River,  188  Mass.  310,  74 
N.  E.  465;   Colbourn  v.  Wilmington, 

4  Penn.  (Del.)  443,  56  Atl.  605; 
Idlett  V.  Atlanta,  123  Ga.  821,  51  S. 
E.  709;  Nicks  v.  Marshall,  24  Wis. 
139;  Fox  V.  Glastenbury,  29  Conn. 
204;  Township  of  Crescent  v.  An- 
derson, 114  Pa.  St.  643,  8  Atl.  379, 
60  Am.  Rep.  367;  City  of  Erie  v. 
Magill,  101  Pa.  St.  616,  47  Am.  Rep. 
739n;  Schaefler  v.  Sandusky,  33 
Ohio  St.  246,  31  Am.  Rep.  533;  Town' 
of  Gosport  V.  Evans,  112  Ind.  133, 
13  N.  E.  256,  2  Am.  St.  164;  Town 
of  Boswell  V.  Wakley,  149  Ind.  64, 
48  N.  E.  637.  See  also,  Hutton  v. 
Corporation  of  Windsor,  34  Upper 
Can.  Q.  B.  487;  Burns  v.  Corpora- 
tion of  Toronto,  42  Upper  Can.  Q.  B. 
560;  Barce  v.  City  of  Shenandoah, 
106  Iowa  426,  76  N.  W.  747;  Thomp- 
son V.  City  of  Winston,  118  N.  Car. 
662,  24  S.  E.  421;  Bowman  v.  Ogden 
City,  33  Utah  196,  93  Pac.  561;  Lyon 
V.  Grand  Rapids,  121  Wis.  609,  99 
N.  W.  311;  Bohn  v.  Racine,  119  Wis. 
341,  96  N.  W.  813.  The  text  is  quoted 
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to  use  the  highways  as  well  as  others,*'  but  they  must  exercise  more 
than  usual  care  if  their  infirmities  make  it  necessary."*  The  increased 
acuteness  and  fidelity  of  the  other  senses,  the  habit  of  the  plaintiff  to 
go  about  alone,  and  his  acquaintance  with  the  locality,  may  all  be 
considered  in  such  eases,  upon  the  question  of  his  freedom  from  con- 
tributory negligence.'"  It  is  not  negligent  per  se  to  travel  after  night, 
although  greater  vigilance  may  be  required  than  in  the  day  time.'* 

§  819.  (637)  ftuestion  of  contributory  negligence  generally  for 
jury. — ^The  question  of  contributory  negligence  is  generally  for  the 
jury  to  determine  from  the  circumstances  of  the  case."^  But  where  the 


with  approval  in  Solberg  v.  Schlos- 
ser,  —  N.  Dak.  — ,  127  N.  W.  91,  94, 
and  the  question  of  contributory- 
negligence  is  held  to  be  for  the  jury 
to  determine  under  the  rule  laid 
down  in  this  section. 

"=  Davenport  v.  Ruckman,  37  N.  Y. 
568;  Harris  v.  Uebelhoer,  75  N.  Y. 
169;  Requa  v.  Rochester,  45  N.  Y. 
129,  6  Am.  Rep.  52;  Town  of  Salem 
v.  Goller,  76  Ind.  291;  NefE  v.  Wel- 
lesley,  148  Mass.  487,  20  N.  E.  Ill, 
2  L.  R.  A.  500n;  Frost  v.  "Waltham, 
12  Allen  (Mass.)  85.  See  also,  Mt. 
Vernon  v.  Brooks,  39  111.  App.  426; 
Peach  V.  Utica,  10  Hun  (N.  Y.)  477; 
City  of  Franklin  v.  Harter,  127  Ind. 
446,  26  N.  E.  882;  Hill  v.  Glenwood, 
124  Iowa  479,  100  N.  W.  522;  Kess- 
ler  V.  Berger,  205  Pa.  289,  54  Atl. 
887,  61  L.  R.  A.  611;  Sweeney 
V.  Butte,  15  Mont.  274,  39  Pac.  286. 
Nor  is  it  necessarily  negligence  to 
drive  a  blind  horse.  "Wright  v.  Tem- 
pleton,  132  Mass.  49;  Brackenridge 
V.  Fitchburg,  145  Mass.  160,  13  N. 
E.  457. 

"•Winn  V.  Lowell,  1  Allen  (Mass.) 
177;  Foy  v.  Winston,  126  N.  Car. 
381,  35  S.  E.  609.  See  also,  Hoyt  v. 
Danbury,  69  Conn.  341,  37  Atl.  1051; 
City  of  Austin  v.  Ritz,  72  Tex.  391, 

9  S.  W.  884;  Mt.  Vernon  v.  Brooks, 
39  111.  App.  426;  Garbanati  v.  Du- 
rango,  30  Colo.  358,  70  Pac.  686; 
Ham  V.  Lewiston,  94  Me.  265,  47 
Atl.  548;  Pittman  v.  El  Reno,  4 
Okla.  638,  46  Pac.  495. 

"  Sleeper  v.  Sandown,  52  N.  H. 
244;  Smith  v.  Wildes,  143  Mass.  656, 

10  N.  B.  446. 


"Stier  V.  Oskaloosa,  41  Iowa  353; 
Prideaux  v.  Mineral  Point,  43  Wis. 
513,  28  Am.  Rep.  558n;  Copeland  v. 
Corporation  of  Blenheim,  9  Ont. 
C.  P.  Div.  19;  Gutkind  v.  City  of 
Elroy,  97  Wis.  649,  73  N.  W.  325; 
Baker  v.  City  of  Grand  Rapids,  111 
Mich.  447,  69  N.  W.  740;  Keyes  v. 
Cedar  Falls,  107  Iowa  509,  78  N.  W. 
227.  See  also.  Sweet  v.  Poughkeep- 
sie,  97  App.  Div.  (N.  Y.)  82,  89  N.  Y. 
S.  618;  Brackenridge  v.  Fitchburg, 
145  Mass.  160,  13  N.  E.  457.  But 
compare  City  of  Vincennes  v.  Thuis, 
28  Ind.  App.  523,  63  N.  E.  315; 
Smith  V.  Jackson,  106  Mich.  136,  63 
N.  W.  982.,  The  failure  to  carry  a 
lantern  on  a  dark  night  is  not  nec- 
essarily conclusive  evidence  of  con- 
tributory negligence.  County  Com'rs 
of  Alleghany  County  v.  Broad- 
waters,  69  Md.  533,  16  Atl.  223.  But 
we  suppose  there  may  be  circum- 
stances under  which  it  would  be 
negligence  to  use  a  highway  in  the 
night-time  without  a  lantern. 

"Daniels  v.  Lebanon,  58  N.  H. 
284;  Maloy  v.  New  York  Central  R. 
Co.,  58  Barb.  (N.  Y.)  182;  Diveny  v. 
Elmira,  51  N.  Y.  506;  Nivenv.  Roch- 
ester, 76  N.  Y.  619;  Hart  v.  Red 
Cedar,  63  Wis.  634,  24  N.  W.  410; 
Kelsey  v.  Glover,  15  Vt.  708;  Mayor 
of  Baltimore  v.  Holmes,  39  Md.  243; 
Ramsey  v.  Rushville  &  M.  Gravel 
Road  Co.,  81  Ind.  394;  Town  of 
Albion  V.  Hetrick,  90  Ind.  545,  46 
Am.  Rep.  230;  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Ponca  v. 
Crawford,  23  Neb.  662,  37  N.  W.  609, 
8    Am.    St.    144;    Liehtenberger   v. 
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facts  are  undisputed  and  but  one  reasonable  inference  can  be  drawn 
from  them,  the  question  is  one  of  lav  for  the  court,  and  the  case  may  be 
taken  from  the  jury.®'  The  decisions  are  not  entirely  harmonious  in 
the  application  of  these  general  rules,  but  there  is  little,  if  any,  dis- 
agreement as  to  the  rules  themselves. 

§  820.  (638)  Illustrative  cases  on  contributory  negligence. — ^The 
following  cases  illustrate  the  principles  above  stated  in  regard  to  con- 
tributory negligence,  and  show  their  application  to  particular  facts. 
They  also,  with  the  cases  cited  in  the  notes,  support  the  statement  in 
the  last  preceding  section  to  the  effect  that  the  courts  do  not  always 
reach  the  same  conclusion  or  result  in  applying  the  general  rules  to  par- 
ticular facts.  Where  the  plaintiff,  assuming  that  a  sidewalk  was  safe, 
and  knowing  nothing  to  the  contrary,  permitted  her  attention  to  be  mo- 
mentarily attracted  to  some  children  playing  in  the  street,  and  fell  into 
a  hole  in  the  sidewalk  from  which  the  cover  had  been  removed,  she  was 
held  not  guilty  of  contributory  negligence."*    One  who  knows  of  the 


Town  of  Meriden,  100  Iowa  221,  69 
N.  W.  424;  Smith  v.  City  of  Spo- 
kane, 16  Wash.  403,  47  Pac.  888; 
Scott  V.  City  of  New  Orleans,  75 
Fed.  373,  21  C.  C.  A.  402;  Dwyer  v. 
Salt  Lake  City,  19  Utah  521,  57  Pac. 
535.  See  also,  Kenyon  v.  Chicago 
City  Ry.  Co.,  235  111.  406,  85  N.  E. 
660;  Bell  v.  Clarion,  113  Iowa  126, 
84  N.  W.  962;  Kingsley  v.  Mulhall, 
95  Iowa  754,  64  N.  W.  659;  Warn 
V.  Flint,  140  Mich.  573,  104  N.  W. 
37;  Herring  v.  St.  Joseph,  137  Mich. 
480,  100  N.  W.  747;  City  of  Lexing- 
ton V.  Kreitz,  73  Neb.  770,  103  N.  W. 
444;  Schafer  v.  New  York,  154  N. 
Y.  466,  48  N.  B.  749;  Corbin  v. 
Philadelphia,  195  Pa.  St.  461,  45 
Atl.  1070,  78  Am.  St.  825,  49  L.  R. 
A.  715;  Dougherty  v.  Philadelphia, 
210  Pa.  591,  60  Atl.  261;  Newport 
News  v.  Scotts,  103  Va.  794,  50  S.  E. 
266;  Pecor  v.  Oconto,  125  Wis.  335, 
104  N.  W.  88. 

»=Cooley  Torts,  670,  671;  Conner 
V.  Citizens'  &c.  R.  Co.,  105  Ind.  62, 
4  N.  E.  441,  55  Am.  Rep.  177;  City 
of  Indianapolis  v.  Cook,  99  Ind.  10; 
City  Council  of  Montgomery  v. 
Wright,  72  Ala.  411,  47  Am.  Rep. 
422,  5  Am.  &  Eng.  Corp.  Cas.  642; 
Wood-  V.  Danbury,  72  Conn.  69,  43 


Atl.  554;  Evans  v.  Iowa  City,  125 
Iowa  202,  100  N.  W.  1112;  Nicholas 
V.  Peck,  20  R.  L  533,  40  Atl.  418,  21 
R.  I.  404,  43  Atl.  1038;  Purcell  v. 
English,  86  Ind.  34,  44  Am.  Rep.  255; 
Stackus  v.  New  York  Cent.  R.  Co., 
79  N.  Y.  464;  Davenport  v.  Brook- 
lyn &c.  R.  Co.,  32  Alb.  L.  J.  516; 
Hesser  v.  Grafton,  33  W.  Va.  548,  11 
S.  E.  211;  Casey  v.  City  of  Fitch- 
burg,  162  Mass.  321,  38  N.  E.  499; 
Hill  V.  Tionesta  Tp.,  146  Pa.  St.  11, 
23  Atl.  204;  Church  v.  Howard  City, 
111  Mich.  298,  69  N.  W.  651,  66  Am. 
St.  396;  Smith  v.  Jackson,  106  Mich. 
136,  63  N.  W.  982;  Wheat  v.  St. 
Louis,  179  Mo.  572,  78  S.  W.  790, 
64  L.  R.  A.  292;  Ruscher  v.  Stanley, 
120  Wis.  380,  98  N.  W.  223; 
Mosheuvel  v.  District  of  Columbia, 
191  U.  S.  247,  48  L.  ed.  170,  24  Sup. 
Ct.  57;  2  Elliott  Gen.  Pr.,  §  854, 
878,  889;  4  Elliott  Railroads  (2nd 
ed.),  §  1702. 

"  Barry  v.  Terkildsen,  72  Cal.  254, 
13  Pac.  657,  1  Am.  St.  55.  To  same 
effect,  Hussey  v.  Ryan,  64  Md.  426, 
2  Atl.  729,  54  Am.  Rep.  772;  Jen- 
nings V.  Van  Schaick,  108  N.  Y. 
530,  15  N.  E.  424,  2  Am.  St.  459; 
Kelly  V.  Blackstone,  147  Mass.  448, 
18  N.  B.  217,  9  Am.  St.  730.     See 
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dangerous  character  of  an  obstruction  or  defect,  yet  deliberately  and 
unnecessarily  steps  upon  or  into  it,  when  he  might  just  as  well  have 
stepped  around  it,  takes  the  risk  of  injury  upon  himself.^""  Thus,  where 
the  plaintiff,  while  absorbed  in  thought  and  not  looking  where  he  was 
going,  fell  into  a  pit  which  he  knew  existed,  and  into  which  he  himself 
had  once  before  fallen,  he  was  held  guilty  of  contributory  negligence.^ 
A  similar  ruling  was  made  by  another  court  where  the  plaintiff  fell  over 
a  small  water-box  in  the  sidewalk,  the  existence  of  which  was  known  to 
him,  although  it  was  dark  at  the  time  and  difficult  to  see.^  So,  where 
the  plaintiff,  being  in  a  strange  city  and  accompanied  by  a  person  well 
acquainted  with  the  surroundings,  bearing  a  lantern,  knew  that  he  was 
near  a  stream,  yet  left  his  guide,  and,  walking  into  the  darkness,  fell 
through  an  opening  in  a  bridge  into  the  water,  it  was  held  that  he  could 


also,  Crites  v.  City  of  New  Rich- 
mond, 98  Wis.  55,  73  N.  W.  322; 
Kenyon  v.  City  of  Mondovi,  98  Wis. 
50,  73  N.  W.  314;  Brush  &c.  Co.  v. 
Kelley,  126  Ind.  220,  25  N.  B.  812, 
10  L.  R.  A.  250n  (citing  text). 

™  Gosport  v.  Evans,  112  Ind.  133, 
13  N.  E.  256,  2  Am.  St.  164;  Schaef- 
ler  v.  Sandusky,  33  Ohio  St.  246,  31 
Am.  Rep.  533;  Corlett  v.  Leaven- 
worth, 27  Kan.  673;  Brie  v.  Magill, 
101  Pa.  St.  616,  47  Am.  Rep.  739n; 
Pulllam  Y.  Muscatine,  70  Iowa  436, 
30  N.  W.  861;  City  of  Quincy  v. 
Barker,  81  111.  300,  25  Am.  Rep. 
278;  Wright  v.  City  of  St.  Cloud,  54 
Minn.  94,  55  N.  W.  819;  City  of 
Henderson  v.  Burke  (Ky.),  44  S.  W. 
422,  19  Ky.  L.  1781;  O'Neil  v.  Bates, 
20  R.  I.  793,  40  Atl.  236;  City  of 
Lynchburg  v.  Wallace,  95  Va.  640, 
29  S.  B.  675;  District  of  Columbia 
v.  Brewer,  7  App.  D.  C.  113;  Hudon 
V.  City  of  Little  Falls,  68  Minn. 
463,  71  N.  W.  678;  Friday  v.  City 
of  Moorhead,  84  Minn.  273,  87  N.  W. 
780.  See  also.  City  of  Winchester  v. 
Carroll,  99  Va.  727,  40  S.  B.  37. 

» Walker  v.  Reidsville,  96  N.  Car. 
382,  2  S.  B.  74.  But  see  Coffin  v. 
Inhabitants  of  Palmer,  162  Mass. 
192,  38  N.  E.  509;  Kelly  v.  Inhabit- 
ants of  Blackstone,  147  Mass.  448, 
18  N.  E.  217,  9  Am.  St.  730;  Maloy 
V.  City  of  St.  Paul,  54  Minn.  398,  56 
N.  W.  94;  McQuillan  v.  City  of  Seat- 
tle, 10  Wash.  464,  38  Pac.  1119,  45 


Am.  St.  799;  Town  of  Corinth  v. 
Laurence,  —  Ky.  — ,  127  S.  W. 
1009.  And  compare  Mayor  &c.  of 
Birmingham  v.   Starr,  112  Ala.   98, 

20  So.  424;  Kelly  v.  Doody,  116 
N.  Y.  575,  22  N.  E.  1084;  City  of 
Knoxville  v.  Cox,  103  Tenn.  368,  53 
S.  W.  734;  Slaughter  v.  Huntington, 
64  W.  Va.  237,  61  S.  B.  155,  16  L.  R. 
A.   (N.  S.)  459. 

"  City  of  Indianapolis  v.  Cook,  99 
Ind.  10.  See  also,  Dubois  v.  Kings- 
ton, 102  N.  Y.  219,  6  N.  E.  273,  55 
Am.  Rep.  804;  Shallcross  v.  City  of 
Philadelphia,  187  Pa.  St.  143,  40 
Atl.  818;  Nicholas  v.  Peck,  20  R.  I. 
533,  40  Atl.  418,  21  R.  I.  404,  43  Atl. 
1038.  But  compare  City  of  Misha- 
waka  V.  Kirby,  32  Ind.  App.  233,  69 
N.  B.  481;  Simands  v.  Baraboo,  93 
Wis.  40,  67  N.  W.  40,  57  Am.  St. 
895;  Crites  v.  New  Richmond,  98 
Wis.  55,  73  N.  W.  322;  West  v.  Bau 
Claire,  89  Wis.  31,  61  N.  W.  313; 
Russell  v.  Monroe,  116  N.  Car.  720, 

21  S.  B.  550,  47  Am.  St.  823.  In 
Sargeant  v.  City  of  Detroit,  156 
Mich.  291,  120  N.  W.  792,  the  plain- 
tiff was  tripped  and  thrown  by  a 
plank  in  a  defective  sidewalk,  of 
which  she  had  knowledge,  and  the 
night  was  dark.  The  court  on  ap- 
peal was  equally  divided  as  to 
whether  the  judgment  of  the  lower 
court  directing  a  verdict  for  the  de- 
fendant on  the  ground  of  contribu- 
tory negligence  should  be  affirmed. 
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not  recover  because  of  his  contributory  negligence.'  Attempting  to 
drive  over  a  causeway  during  a  freshet  has  been  held  a  want  of  ordinary 
prudence,*  and  unskilful  or  violent  driving  may  constitute  contributory 
negligence,"  but  permitting  a  woman  to  drive  is  not  necessarily  a  want 
of  ordinary  care."  Eiding  or  driving  at  a  high  rate  of  speed  is  not  neg- 
ligence per  se,'  nor  is  it  necessarily  a  want  of  ordinary  care  to  drive 
after  night  during  a  violent  storm.^  And,  as  will  be  seen  from  other 
decisions  cited  in  the  notes,  soma  of  the  courts  have  permitted  a  re- 
covery even  where  the  plaintiff  had  knowledge  of  the  obstruction  but 
had  forgotten  it  or  was  not  paying  strict  attention  at  the  time. 

§  821.  (639)  Effect  of  violation  of  statute  by  traveler. — In  some 
of  the  states  there  are  statutes  prescribing  that  a  wagon  load  shall  not 
exceed  a  certain  weight,  and  where  this  is  true,  it  is  held  that  there 
can  be  no  recovery  for  injuries  to  an  overloaded  wagon,  no  matter  how 
defective  the  road  may  be  or  how  much  care  the  owner  of  the  wagon 
may  exercise."   So,  in  Maine,  Massachusetts  and  Vermont,  it  is  held, 


'Cummins  v.  Syracuse,  100  N.  Y. 
637,  3  N.  E.  680.  See  also,  Scranton 
v.  Hill,  102  Pa.  St.  378,  48  Am.  Rep. 
211;  Church  v.  Howard  City,  111 
Mich.  298,  69  N.  W.  651,  66  Am.  St. 
396.  But  compare  Idlett  v.  Atlanta, 
123  Ga.  821,  51  S.  E.  709;  Fischer 
V.  St.  Louis,  189  Mo.  567,  88  S.  W. 
82,  107  Am.  St.  329;  Rea  v.  Sioux 
City,  127  Iowa  615,  103  N.  W.  949. 

*  Fox  V.  Glastenbury,  29  Conn.  204. 
Compare  Merrill  v.  North  Yar- 
mouth, 78  Me.  200,  3  Atl.  575,  57 
Am.  Rep.  794. 

"Peoria  Bridge  Association  v. 
Loomis,  20  111.  235,  71  Am.  Dec.  263; 
Butterfield  v.  Forrester,  11  East  60; 
Abbott  v.  "Wolcott,  38  Vt.  666;  Tuf- 
free  v.  State  Center,  57  Iowa  538, 
11  N.  W.  1;  Tuttle  v.  Lawrence,  119 
Mass.  276;  Flower  v.  Adam,  2 
Taunt.  314. 

«Cobb  V.  Standish,  14  Me.  198; 
Bigelow  V.  Rutland,  4  Cush.  (Mass.) 
247;  Snow  v.  Provincetown,  120 
Mass.  580;  Hassenyer  v.  Michigan 
&c.  R.  Co.,  48  Mich.  205,  12  N.  "W. 
155,  42  Am.  Rep.  470.  See  also, 
City  of  Denver  v.  Peterson,  5  Colo. 
App,  41,  36  Pac.  1111. 


'Brennan  v.  Friendship,  67  Wis. 
223,  29  N.  "W.  902;  Reed  v.  Deer- 
fleld,  8  Allen  (Mass.)  522;  Kenyon 
V.  Chicago  City  Ry.  Co.,  235  111.  406, 
85  N.  E.  660.  But  see,  as  to  the 
rule  where  it  is  in  violation  of  a 
city  ordinance,  Fernbach  v.  "Water- 
loo, 76  Iowa  598,  41  N.  W.  370. 
Haste  is  not  ordinarily  conclusive 
evidence  of  contributory  negligence. 
Dundas  v.  City  of  Lansing,  75  Mich. 
499,  509,  42  N.  W.  1011,  13  Am.  St. 
457,  5  L.  R.  A.  143n;  Barr  v.  City  of 
Kansas,  105  Mo.  550,  16  S.  W.  483; 
Forker  v.  Borough  of  Sandy  Lake, 
130  Pa.  St.  123,  18  Atl.  609. 

"Milwaukee  v.  Davis,  6  Wis.  377. 
See  also.  Hart  v.  Red  Cedar,  63  Wis. 
634,  24  N.  W.  410;  Clark  v.  Lock- 
port,  49  Barb.  (N.  Y.)  580;  Brack- 
enridge  v.  Fitchburg,  145  Mass.  160, 
13  N.  E.  457;  Pomeroy  v.  Westfield, 
154  Mass.  462,  28  N.  E.  899;  Chicago 
V.  Harris,  113  111.  App.  633.  But 
compare  Perry  v.  Cedar  Falls,  87 
Iowa  315,  54  N.  W.  225;  Smith  v. 
Jackson,  106  Mich.  136,  63  N.  W. 
982. 

» Howe  V.  Castleton,  25  Vt.  162. 
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under  their  respective  statutes,  that  a  traveler  on  Sunday  cannot  re- 
cover for  injuries  caused  by  defects  in  a  highway,  unless  his  errand  is 
one  of  necessity  or  charity,^"  but  this  doctrine  has  no  application  in 
other  states,  where  such  statutes  do  not  exist,  and  even  where  fiimilar 
statutes  do  exist  they  are  not  construed  as  preventing  an  action 
by  the  person  violating  their  provisions,  where  the  violation  in  no  way 
contributed  to  his  injury.^  ^  So,  the  violation  of  a  speed  ordinance  by 
the  plaintiff  has  been  held  not  to  preclude  recovery  where  it  did  not 
proximately  contribute  to  his  injury/^ 

§  822.  (640)  New  England  statutes  as  to  travelers — ^Who  may  re- 
cover generally. — In  some  of  the  New  England  states  where  the  lia- 
bility of  municipalities  is  wholly  statutory,  the  right  to  maintain  an 
action  for  damages  for  injuries  caused  by  defective  highways  is  con- 
fined to  travelers,  and  it  is  held  that  a  child  playing  upon  the  street,^' 
or  a  person  stopping  by  the  wayside  to  converse,^*  is  not  entitled,  as 


,  "5  Thomp.  Neg.  (2d  ed.),  §  6317; 
Johnson  v.  Irasburgh,  47  Vt.  28,  19 
Am.  Rep.  Ill;  Bosworth  v.  Swan- 
sey,  10  Metcf.  (Mass.)  363,  43  Am. 
Dec.  441;  Connolly  v.  Boston,  117 
Mass.  64,  19  Am.  Rep.  396;  Gorman 
V.  Lowell,  117  Mass.  65;  Davis  v. 
iSomerville,  128  Mass.  594,  35  Am. 
Rep.  399;  Hinckley  v.  Penobscot,  42 
Me.  89;  Cooley  Torts,  151.  Com- 
pare, in  Maine,  Baker  v.  Portland, 
58  Me.  199,  4  Am.  Rep.  274;  Cleve- 
land v.  Bangor,  87  Me.  259,  32  Atl. 
892,  47  Am.  St.  326. 

"Platz  V.  Cohoes,  89  N.  Y.  219,  42 
Am.  Rep.  286;  City  of  Kansas  City 
V.  Orr,  62  Kan.  61,  61  Pac.  397,  50 
L.  R.  A.  783;  Sutton  v.  Wauwatosa, 
29  Wis.  21,  28,  9  Am.  Rep.  534; 
Piollet  V.  Simmers,  106  Pa.  St.  95, 
51  Am.  Rep.  496;  Woodman  v.  Hub- 
bard, 25  N.  H.  67,  57  Am.  Dec.  310n; 
Armstrong  v.  ToIp-,  11  Wheat.  (U. 
S.)  258,  6  L.  ed.  468;  Illinois  Cent. 
R.  Co.  V.  Dick,  91  Ky.  434,  15  S.  W. 
665,  12  Ky.  L.  772;  Louisville  &c. 
R.  Co.  V.  Buck,  116  Ind.  566,  19  N. 
B.  453,  9  Am.  St.  883,  2  L.  R.  A. 
520n;  Black  v.  Lewiston,  2  Idaho 
254,  13  Pac.  80;  Cooley  Torts,  157; 
Shearm.  &  Redf.  Neg.,  §  104.  See 
also.  White  v.  Lang,  128  Mass.  598, 
35  Am.  Rep.  402;  City  of  Atchison 
V.  Acheson,  9  Kan.  App.  33,  57  Pac. 


248;  Blair  v.  Granger,  24  R.  I.  17, 
51  Atl.  1042;  Doherty  v.  Ayer,  197 
Mass.  241,  83  N.  B.  677,  14  L.  R.  A. 
(N.  S.)  816,  125  Am.  St.  355. 

"  City  of  Pueblo  v.  Smith,  3  Colo. 
App.  386,  33  Pac.  685;  Baker  v. 
Portland,  58  Me.  199,  4  Am.  Rep. 
274.  But  excessive  speed,  or  driv- 
ing on  the  wrong  side  of  the  road, 
or  the  like,  may  constitute  contribu- 
tory negligence.  Mullen  v.  Owosso, 
100  Mich.  103,  58  N.  W.  663,  43  Am. 
St.  436,  23  L.  R.  A.  693.  See  also, 
Thunbarg  v.  Pueblo,  18  Colo.  App. 
80,  70  Pac.  148;  Anderson  v.  Wil- 
mington, 2  Penn.  (Del.)  28,  43  Atl. 
841;  Herries  v.  Waterloo,  114  Iowa 
374,  86  N.  W.  306;  Arey  v.  Newton, 
148  Mass.  598,  20  N.  B.  327,  12  Am. 
St.  604;  Baker  v.  Pall  iRiver,  187 
Mass.  53,  72  N.  E.  336;  Luke  v.  El 
Paso  (Tex.  Civ.  App.),  60  S.  W.  363. 
But  compare  City  of  Decatur  v. 
Stoops,  21  Ind.  App.  397,  52  N.  B. 
623. 

"  Stinson  v.  Gardiner,  42  Me.  248, 
66  Am.  Dec.  281;  Tighe  v.  Lowell, 
119  Mass.  472.  Compare  Hunt  v. 
Salem,  121  Mass.  294;  Gulline  v. 
Lowell,  144  Mass.  491,  11  N.  E.  723, 
59  Am.  St.  102n;  Collins  v.  Janes- 
ville,  111  Wis.  348,  87  N.  W.  241, 
1087. 

"Blodgett    V.    Boston,    8    Allen 
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a  traveler,  to  complain  of  defects  in  the  way.  But  a  more  liberal  rule 
generally  prevails,  and  it  is  held  by  the  same  court  in  a  more  recent  case 
that  one  who  is  unloading  his  wagon  in  a  street  in  a  reasonable  and 
proper  manner  is  still  to  be  considered  as  a  traveler  and  entitled  to 
recover  as  such.^°  In  other  states  it  is  held  that  a  city  owes  substan- 
tially the  same  duties  to  children,  properly  upon  the  streets,  although 
engaged  in  play,  as  it  does  to  travelers  on  business.^"  So,  it  has  been 
held  that  a  town  might  be  liable  for  iujuries  to  an  elephant  caused  by 
a  defect  in  the  way.^'  And  where  a  person  stopped  to  see  a  procession 
pass  it  was  held  that  he  did  not  cease  to  be  a  traveler.'*  In  another 
case  the  plaintiff  stepped  to  a  hydrant  on  an  adjacent  lot,  about  two 
feet  from  the  street  line,  to  get  a  drink  of  water,  and  while  standing 
with  one  foot  on  the  lot  and  the  other  on  the  street,  was  injured  by  the 
fall  of  building  material  which  the  city  had  negligently  allowed  to 
remain  upon  the  sidewalk.  It  was  held  that  he  was  making  a  reason- 
able and  proper  use  of  the  street  and  might  recover.'*  And  decisions 
in  other  jurisdictions  are  equally  liberal  and  to  much  the  same  effect.'"' 


(Mass.)  237;  Stickney  v.  Salem,  3 
Allen  (Mass.)  374.  But  see  City  of 
Whitewright  v.  Taylor,  23  Tex.  Civ. 
App.  486,  57  S.  W.  311. 

"  Smethurst  v.  Congregational 
Cliurcli,  148  Mass.  261,  19  N.  E.  387, 
2  L.  R.  A.  695n,  12  Am.  St.  550. 

"  City  ot  Chicago  v.  Keefe,  114 
111.  222,  2  N.  E.  267,  55  Am.  Rep. 
860;  City  Council  of  Augusta  v. 
Tharpe,  113  Ga.  152,  38  S.  E.  389; 
City  of  Indianapolis  v.  Emmelman, 
108  Ind.  530,  9  N.  E.  155,  58  Am.  Rep. 
65;  McGuire  v.  Spence,  91  N.  Y.  303, 
51  Am.  Rep.  496.  Compare  also, 
Donoho  V.  Vulcan  Iron  Works,  75 
Mo.  401;  Straub  v.  St.  Louis,  175 
Mo.  413,  75  S.  W.  100;  District  of 
Columbia  v.  Boswell,  6  App.  D.  C. 
402;  Murray  v.  McShane,  52  Md. 
217,  36  Am.  Rep.  367;  Penrose  v. 
Fehr,  113  Micb.  517,  71  N.  W.  862, 
67  Am.  St.  479;  Gibson  v.  Hunting- 
ton, 38  W.  Va.  177,  18  S.  E.  447,  22 
L.  R.  A.  561,  45  Am.  St.  853.  And 
see  Graham  v.  Boston,  156  Mass.  75, 
30  N.  E.  170;  McCarthy  v.  Portland, 
67  Me.  167,  24  Am.  Rep.  23;  Reed  v. 
Madison,  83  Wis.  171,  53  N.  W.  547, 
17  L.  R.  A.  733;  Rlcketts  v.  Mark- 
dale,  31  Ont.  610. 

"Gregory    v.    Adams,    14     Gray 


(Mass.)  242.  But  see  City  of  Chi- 
cago V.  Kohlhof,  64  111.  App.  349. 

"Varney  v.  Manchester,  58  N.  H. 
430,  42  Am.  Rep.  592.  And  see,  to 
same  effect,  Brltton  v.  Cummington, 
107  Mass.  347,  where  a  traveler 
stopped  to  pick  berries,  and  Babson 
V.  Rockport,  101  Mass.  93,  where  he 
stopped  to  fill  up  a  hole  in  the  road- 
way. 

"Duffy  V.  Dubuque,  63  Iowa  171, 
18  N.  W.  900,  50  Am.  Rep.  743.  See, 
to  same  effect,  where  a  pedestrian 
stopped  to  tie  his  shoes  on  a  door- 
step, Murray  v.  McShane,  52  Md. 
217,  36  Am.  Rep.  367.  See,  how- 
ever, where  a  ruined  wall  fell  on  a 
child,  Kiley  v.  City  of  Kansas,  69 
Mo.  102,  33  Am.  Rep.  491,  87  Mo. 
103,  56  Am.  Rep.  443. 

=»Ward  v.  North  Haven,  43  Conn. 
148;  Mayor  &c.  of  Jackson  v.  Boone, 
93  Ga.  662,  20  S.  E.  46;  City  of  Co- 
lumbus V.  Anglin,  120  Ga.  785,  48  S. 
E.  318;  Stege  v.  Milwaukee,  110 
Wis.  484,  86  N.  W.  161;  Strack  v. 
Milwaukee,  121  Wis.  91,  98  N.  W. 
947.  But  see  O'Neil  v.  New  Haven, 
80  Conn.  154,  67  Atl.  487;  City  of 
Hannibal  v.  Campbell,  86  Fed.  297, 
30  C.  C.  A.  63. 
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§  823.  (641)  Special  or  peculiar  injury  must  be  shown. — There  are 
also  cases  in  which  a  traveler  or  another  may  maintain  an  action  against 
a  city  for  damages  caused  by  an  obstruction  although  he  receives  no 
injury  to  his  person.  It  is  a  general  rule,  however,  that  no  one  can 
maintain  an  action  for  a  defect  or  an  obstruction  in  a  highway  unless 
he  has  suffered  some  special  or  peculiar  injury.  The  mere  fact  that 
he  is,  in  common  with  all  others  who  have  occasion  to  use  the  way, 
delayed  by  an  obstruction,  will  not  ordinarily  entitle  him  to  damages,''^ 
but  diversion  of  custom  from  shop  or  colliery  by  an  obstruction  in  the 
highway  may  warrant  a  private  action,'"'  and  where  one  had  started 
upon  his  journey  but  was  compelled  to  go  back  by  reason  of  an  obstruc- 
tion, whereby  he  suffered  loss,  it  was  held  that  he  had  shown  "a  par- 
ticular damage,"  for  which  he  was  entitled  to  maintain  an  action.^* 
So,  an  abutter  has  a  special  interest  in  a  highway  giving  him  the 
right  of  access  to  his  premises,  and  may  maintain  an  action  for  an 
obstruction  which  cuts  off  his  right  of  access.^*  This  subject,  however, 
is  treated  in  a  subsequent  chapter. 

§  824.  (642)  Notice  of  injury. — Notice  of  the  injury  is  required, 
in  many  of  the  states,  to  be  given  to  the  city  or  some  specified  ofiBcer 
before  an  action  for  damages  can  be  maintained  by  the  injured  party. 
Provisions  of  this  nature,  prohibiting  any  action  against  the  city  until 
the  expiration  of  a  certain  time  after  the  claim  shall  have  been  pre- 
sented, are  found  in  many  city  charters  and  in  the  statutes  of  some  of 
the  states.     Such  provisions  are  constitutional,^"  and  are  usually  re- 

='  Sohn  V.  Cambern,  106  Ind.  302,  ="  Rose  v.  Miles,  4  M.  &  S.  101.   See 

6  N.  B.  813;    Sunderland  v.  Martin,  also,  Milarkey  v.  Foster,  6  Ore.  378, 

113  Ind.  411,  15  N.  E.  689;   Powell  25  Am.  Rep.  531n;    Brown  v.  Wat- 

v.   Bunger,   91   Ind.   64;    Stetson   v.  son,  47  Me.  161,  74  Am.  Dec.  482; 

Faxon,  19  Pick.  (Mass.)  147,  161,  31  Ewell  v.  Greenwood,   26   Iowa   377; 

Am.  Dec.  123n;  Hubert  v.  Groves,  1  Wicks  v.  Ross,  37  Mich.  464;   Little 

Bsp.  148;   Griffin  v.  Sanbornton,  44  Rock  &c.  R.  Co.  v.  Brooks,  39  Ark. 

N.  H.  246;   Maddox  v.  Cunningham,  403,  43  Am.  Rep.  277. 

68  Ga.  431,  45  Am.  Rep.  500;  Houck  "Ross  v.  Thompson,  78   Ind.  90; 

V.  Wachter,  34  Md.  265,  6  Am.  Rep.  Cummins   v.    City   of    Seymour,    79 

332;   Shaubut  v.  St.  Paul  &c.  R.  Co.,  Ind.  491,  41  Am.  Rep.  618;   Venard 

21  Minn.  502;  Zettel  v.  City  of  West  v.   Cross,    8   Kan.    248;    Mahady   v. 

Bend,  79  Wis.  316,  48  N.  W.  379,  24  Bushwick  R.  Co.,  91  N.  Y.  148,  43 

Am.  St.  715.  Am.  Rep.  661;  Pittsburgh  &c.  R.  Co. 

^^  Wilkes  V.  Hungerford  Market  v.  Reich,  101  111.  157;  Wilder  v.  De- 
Co.,  2  Bing.  N.  C.  281;  Iveson  v.  Cou,  26  Minn.  10,  1  N.  W.  48;  note 
Moore,  1  Ld.  Raym.  486;  Stetson  v.  to  Stetson  v.  Faxon,  31  Am.  Dec. 
Faxon,  19  Pick.  (Mass.)  147,  31  Am.  123;  Cooley  on  Torts,  616. 
Dec.  123.  See  leading  article  In  32  » Reining  v.  Buffalo,  102  N.  Y. 
Cent.  L.  J.  445,  447.  308,  6  N.  E.  792;  Nichols  v.  Minne- 
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garded  as  conditions  precedent,  performance  of  which  must  be  alleged 
and  proved."  °  Provisions  are  also  found  requiring  notice  to  be  given 
within  a  certain  time  after  the  injury  was  received.  Such  notice  is 
likewise  regarded  as  a  condition  precedent  and  one  that,  in  some  juris- 
dictions at  least,  cannot  be  waived."'' 

§  825.  (643)  Requisites  of  notice. — It  is  not  necessary  that  the 
notice  should  specifically  and  minutely  describe  the  place  where  the 
accident  occurred  if  it  is  sufiBcient  for  identification."'  But  it  should 
identify  the  precise  locality,"'  and  indicate  an  intention  to  claim  dam- 
ages for  the  injury,'"  although  a  variance  between  such  notice  and  the 


apolls,  30  Minn.  545,  16  N.  W.  410, 
2  Am.  &  Eng.  Corp.  Cas.  562;  Cun- 
ningham V.  City  of  Denver,  23  Colo. 
18,  45  Pac.  356,  58  Am.  St.  212; 
Crocker  v.  City  of  Hartford,  66 
Conn.  387,  34  Atl.  98;  Schigley  v. 
Waseca,  106  Minn.  94,  118  N.  W. 
259,  19  L.  R.  A.  (N.  S.)  689;  God- 
dard  v.  Lincoln,  69  Neb.  594,  96  N. 
W.  273;  Hay  v.  City  of  Baraboo,  127 
Wis.  1,  105  N.  W.  654,  115  Am.  St. 
977n,  3  L.  R.  A.  (N.  S.)  84n. 

^"Reining  v.  Buffalo,  102  N.  Y. 
308,  6  N.  E.  792;  Benware  v.  Pine 
Valley,  53  Wis.  527,  10  N.  W.  695; 
Miniek  v.  Troy,  83  N.  Y.  514;  Jones 
v.  Minneapolis,  31  Minn.  230,  17  N. 
W.  377;  Marshall  County  v.  Jackson 
County,  36  Ala.  613;  City  of  Denver 
V.  Saulcey,  5  Colo.  App.  420,  38  Pac. 
1098;  Luke  v.  El  Paso  (Tex.  Civ. 
App.),  60  S.  W.  363;  Morrison  v. 
Eau  Claire,  115  Wis.  538,  92  N.  W. 
280,  95  Am.  St.  955;  Parey  v.  Me- 
chanicsville,  101  Iowa  266,  70  N.  W. 
189.  But  in  Kennedy  v.  Des  Moines, 
84  Iowa  187,  50  N.  W.  880,  where  the 
statute  required  such  a  notice  with- 
in ninety  days  after  the  injury,  it 
was  held  that  it  did  not  apply  to 
causes  of  action  existing  before  the 
statute  was  passed.  See  also,  An- 
gell  V.  City  of  West  Bay  City,  117 
Mich.  685,  76  N.  W.  128;  Baldwin  v. 
Aberdeen,  —  S.  Dak.  — ,  123  N.  W. 
80,  26  L.  R.  A.  (N.  S.)  116. 

"Gay  V.  Cambridge,  128  Mass. 
387;  Lucas  v.  Pontiac,  142  111.  App. 
470.  See  also.  Starling  v.  Bedford, 
94  Iowa  194,  62  N.  W.  674;  Veazle 
v.  Rockland,  68  Me.  511;  Maddox  v. 
Randolph  County,  65  Ga.  216;   Dor- 


sey  v.  Racine,  60  Wis.  292,  18  N.  W. 
928.  But  it  may  be  in  some  juris- 
dictions. Lindley  v.  Detroit,  131 
Mich.  8,  90  N.  W.  665;  Sharp  v. 
Mauston,  92  Wis.  629,  66  N.  W.  803. 
In  Bowman  v.  Ogden  City,  33  Utah 
196,  93  Pac.  561,  defects  in  the  no- 
tice or  claim  in  that  it  was  not  veri- 
fied and  did  not  sufficiently  describe 
the  injury  were  held  waived  where 
the  city  council  acted  upon  it  with- 
out objection.  Compare  also  Kent 
v.  Lincoln,  32  Vt.  591;  Babcock  v. 
Guilford,  47  Vt.  519;  Wright  v.  Vil- 
lage of  Portland,  118  Mich.  23,  76  N. 
W.  141  (verification  may  be 
waived) ;  Canfield  v.  City  of  Jack- 
son, 112  Mich.  120,  70  N.  W.  444. 

^  Cloughessey  v.  Waterbury,  51 
Conn.  405,  50  Am.  Rep.  38;  Sargent 
V.  Lynn,  138  Mass.  599;  McCabe  v. 
Cambridge,  134  Mass.  484;  Pender- 
gast  V.  Clinton,  147  Mass.  402,  18  N. 
E.  75;  Liffln  v.  Beverly,  145  Mass. 
549,  14  N.  E.  787;  Wall  v.  High- 
land, 72  Wis.  435,  39  N.  W.  560; 
Fassett  v.  Roxbury,  55  Vt.  552; 
Hutchings  v.  Inhabitants  of  Sulli- 
van, 90  Me.  131,  37  Atl.  883;  Owen 
V.  City  of  Ft.  Dodge,  98  Iowa  281, 
67  N.  W.  281;  City  of  Lincoln  v. 
O'Brien,  56  Neb.  761,  77  N.  W.  76. 

=»  Rogers  v.  Shirley,  74  Me.  144. 
See  also,  Kaherl  v.  Inhabitants  of 
Rockport,  87  Me.  527,  33  Atl.  20; 
Lord  V.  City  of  Saco,  87  Me.  231,  32 
Atl.  887,  and  compare  City  of  Lin- 
coln V.  O'Brien,  56  Neb.  761,  77  N. 
W.  76. 

""Kenady  v.  Lawrence,  128  Mass. 
318. 


§   835  EOADS  AND  STEEETS.  346 

complaint  as  to  the  amount  of  damages  claimed  is  not  material.**  A 
material  variance  as  to  date  and  manner  of  the  injury  may,  however, 
invalidate  the  notice,^^  and,  under  some  of  the  statutes,  the  defect 
and  cause  of  the  injury,  as  well  as  the  locality,  must  be  specified.*' 
It  is  held  in  Maine  that  the  notice  must  be>  in  writing,  and  that  its 
sufficiency  is  a  matter  of  law  for  the  court.**  Where  the  statute  re- 
quires that  the  notice  be  served  on  a  particular  officer,  it  need  not  be 
put  directly  in  his  hands  by  the  injured  party,  but  will  be  sufficient  if 
it  reaches  him  in  due  time,  although  it  first  passes  through  the  hands 
of  others.  Thus,  in  Massachusetts,  where  the  notice  must  be  served  on 
the  mayor,  the  city  clerk,  or  the  treasurer,  it  was  held  siofficient  where 
the  notice  was  handed  by  the  person  injured  to  an  alderman,  and,  being 
by  him  presented  to  the  board,  was  referred  by  the  board  to  the  clerk 
in  the  regular  course  of  business.*^  So,  if  delivered  to  an  assistant  in 
the  city  clerk's  office.**  But  it  has  been  held  that  handing  a  notice  to 
an  alderman  or  to  members  of  the  council  when  not  in  session  is  not 
of  itself  sufficient  service  on  the  city  council.*'  If  the  city  charter 
prescribes  the  kind  of  notice  to  be  given,  it  must  govern  and  should 
be  complied  with,  although  there  may  be  a  general  statute  upon  the 
subject  containing  different  provisions  as  to  notice.**    A  few  of  the 

""Minlck  V.  Troy,   83  N.  Y.   514;  See  also,  Owen  v.  City  of  Ft.  Dodge, 

Reed  v.  New  York,  97  N.  Y.  620;  98  Iowa  281,  67  N.  W.  281. 

Wyandotte  v.  White,  13  Kan.  191.  ==  Wormwood    v.     Waltham,     144 

So,  where  the  city  is  not  misled  a  Mass.  184,  10  N.  E.  800. 

defective  description  or  slight  vari-  "McCabe  v.  Cambridge,  134  Mass. 

ance  as  to  the  exact  place  is  not  484;  Kelly  v.  Minneapolis,  77  Minn, 

usually  fatal.    Hughes  v.  Lawrence,  76,  79  N.  W.  653. 

160  Mass.  474,  36  N.  E.  485;   Nor-  "City   of   Denver   v.    Saulcey,    5 

wood  V.  Somerville,  159  Mass.  105,  Colo.  App.  420,  38  Pac.  1098;    Sea- 

33  N.  E.  1108;   Owen  v.  Ft.  Dodge,  mons  v.  Fitts,  21  R.  I.  236,  42  Atl. 

98  Iowa  281,  67  N.  W.  281;   Barrett  863.     Nor  is  notice  to  a  city  secre- 

V.  Hammond,  87  Wis.  654,  58  N.  W.  tary  alone  sufficient  where  the  stat- 

1053.    See  also,  Cronan  v.  Woburn,  ute  requires  it  to  be  given  to  the  city 

185  Mass.  91,  70  N.  E.  38;  Kolb  v.  council.      City    of    Ft.    Worth    v. 

Fond  du  Lac,  118  Wis.  311,  95  N.  W.  Shero,  16  Tex.  Civ.  App.  487,  41  S. 

149.  W.    704.      See    also,    McKenna    v. 

»"Shaw   v.   Waterbury,   46   Conn.  Bates,   19  R.   I.   610,   35   Atl.   580; 

263;  McDougall  v.  Boston,  134  Mass.  Whalen  v.  Bates,  19  R.  I.  274,  33 

149,  2  Am.  &  Eng.  Corp.  Cas.  561;  Atl.    224.      But    compare    Elias    v. 

Benson  v.   Madison,   101   Wis.   312,  Rochester,  49  App.  Dlv.  (N.  Y.)  597, 

77  N.  W.  161.    Compare  Spooner  v.  63  N.  Y.  S.  712,  aff'd  in  169  N.  Y. 

Freetown,  139  Mass.  235,  29  N.  E.  614,  62  N.  B.  1095;  Peterson  v.  Co- 

662.  kato,  84  Minn.  205,  87  N.  W.  615. 

»=  See  Stoors  v.  City  of  Denver,  19  "  Hiner  v.  Fond  du  Lac,  71  Wis. 

Colo    App.   159,  73  Pac.  1094,  and  74,  36  N.  W.  632;    Harris  v.  Fond 

cases  cited;  post,  §  826.  du  Lac,  104  Wis.  44,  80  N.  W.  66; 

"Chapman  v.  Nobleboro,  76  Me.  Block  v.  Fond  du  Lac,  141  Wis.  85, 

427,  5  Am.  &  Eng.  Corp.  Cas.  636.  123  N.  W.  654.     See  also,  Missano 
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statutes  require  verification  of  the  notice,*'  but  in  the  absence  of  such 
a  statute,  verification  is  not  necessary.*® 

§  826.   Illustrative  cases  as  to  sufficiency  of  notice  of  injury. — ^As 

stated  in  the  last  preceding  section,  the  notice  is  not  ordinarily  re- 
quired to  minutely  describe  the  exact  place  in  a  street  or  walk  where 
the  injury  was  received,  and  where  a  walk  was  in  the  same  condition 
for  a  square  or  more,  a  notice  to  that  effect  and  locating  the  place  of 
injury  as  on  such  walk  within  such  squarewas  held  sufBcient  in  a  re- 
cent case.*^  So,  a  notice  that  described  the  place  and  located  it  on  the 
sidewalk  of  a  certain  street,  although  the  street  is  over  a  mile  long,  was 
held  sufBcient  where  it  appeared  that  there  was  only  one  such  place 
on  the  street  as  that  described.*^  But  this  last  decision  has  recently 
been  reversed  on  appeal,*^  and  it  seems  clear  that  the  notice  should  so 
describe  or  in  some  way  identify  the  place  as  to  serve  or  accomplish 
the  purpose  of  the  statute  and  enable  the  municipal  authorities  to 
locate  or  ascertain  the  place.  In  a  number  of  statutes  it  is  provided 
that  the  notice  shall  not  only  state  when  and  where  the  injury  occurred, 
but  also  how  it  occurred  or  what  caused  it.  Under  a  charter  providing 
that  a  city  should  not  be  liable  for  injuries  received  on  its  streets  or 
public  places,  unless  the  injured  person  should  notify  the  city  in  writ- 

V.  City  of  New  York,  17  App.  Div.  N.  W.  76;  Hutchings  v.  Sullivan,  90 

(N.  Y.)    536,  45  N.  Y.   S.   592;    De  Me.  131,  37  Atl.  883;  Wheeler  v.  De- 

Vore  V.  Auburn,  64  App.  DIv.  (N.Y.)  troit,  127  Mich.  329,  86  N.  W.  822. 
84,  71  N.  Y.  S.  747.     But  compare        ♦^Purdy   v.   New   York,   126   App. 

Nicol  V.  St.  Paul,  80  Minn.  415,  83  Div.   (N.  Y.)   320,  110  N.  Y.  S.  822. 

N.  W.  375;  Forsyth  v.  Saginaw,  158  See  also,  McDowell  v.  Auburn,  126 

Mich.  201,  122  N.  W.  523.  App.  Div.  (N.  Y.)   173,  110  N.  Y.  S. 

='See   In   re   Dasent,   2   N.   Y.    S.  941;    Buchmeier  v.   Davenport,   138 

609;    City   of   Ottawa  v.   Black,   10  Iowa   623,   116  N.  W.   695;    City  of 

Kan.  App.  439,  61  Pac.  985;  Allen  v.  Lincoln  v.  O'Brien,  56  Neb.  761,  77 

West  Bay  City,  140  Mich.  Ill,  103  N.  W.  76;   Brown  v.  Southbury,  53 

N.  W.  514;   Reno  v.  St.  Joseph,  169  Conn.  212,  1  Atl.  819;  City  of  Dallas 

Mo.  642,  70   S.  W.  123;    McLeod  v.  v.  Meyers  (Tex.  Civ.  App.),  64  S.  W. 

Spokane,  26  Wash.  346,  67  Pac.  74;  683;  McQuillan  v.  St.  Mary,  31  Ont. 

Bell  V.  Spokane,  30  Wash.  508,  71  401. 
Pac.  31.  «Purdy  v.  New  York,  193  N.  Y. 

"  See  Angell  v.  West  Bay  City,  521,  86  N.  E.  560.    See  also.  Currier  ' 

117  Mich.  685,  76  N.  W.  128;    Neal  v.   Concord,   68   N.   H.   294,   44   Atl. 

V.  Marion,  126  N.  Car.  412.  35  S.  B.  386;  Kaherl  v.  Rockport,  87  Me.  527, 

812;    Hill  V.  Fond  du  Lac,  56  Wis.  33  Atl.  20;  Miller  v.  Springfield,  177 

242,  14  N.  W.  25.  Mass.  373,  58  N.  B.  1013;    Dolan  v. 

"Ruth  V.  Omaha,  82  Neb.  846,  118  Milwaukee,  89  Wis.  497,  61  N.  W. 

N.  W.  1084.    Compare  also,  City  of  564. 
Lincoln  v.  O'Brien,  56  Neb.  761,  77 
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ing  "when,  where  and  how  the  iniuries  occurred,"  it  has  heen  held  that 
a  notice  stating  that  plaintiff  slipped  and  fell  on  the  sidewalk  of  a 
public  highway  at  a  certain  place,  is  defective  in  failing  to  state  how, 
that  is,  through  what  defect  in  the  walk,  the  injuries  occurred.**  In 
a  Massachusetts  ease,  plaintiff  sued  to  recover  for  personal  injuries 
caused  by  a  fall,  by  reason  of  snow  and  ice,  which  it  was  alleged  de- 
fendant had  negligently  let  accumulate  on  the  sidewalk.  The  statute 
required  notice  to  be  given  the  city  in  behalf  of  the  complaining  party 
within  thirty  days  after  the  accident,  of  the  "time,  place  and  cause  of 
the  said  injury."  The  notice  served  stated  that  the  injury  was  caused 
by  "the  defective  and  dangerous  condition  of  the  way,  which  the  city 
negligently  permitted  to  be  out  of  repair."  The  court  held  the  notice 
insufficient,  and  said:  "It  states  no  cause  for  this  particular  injury. 
It  is  equally  consistent  with  an  excavation  in  the  way,  an  obstruction 
upon  the  way,  an  original  malconstruction  of  the  way,  a  worn,  uneven, 
and  irregular  condition  of  the  surface  of  the  earth,  an  accumulation  of 
snow  and  ice,  or  both,  or  any  of  the  many  varieties  of  defects  which 
may  exist  in  a  way.  The  notice  must,  to  be  sufficient,  be  reasonably 
specific  as  to  time,  place  and  cause,  as  to  be  of  substantial  assistance  to 
the  proper  authorities  in  investigating  the  question  of  their  liabil- 
ity."*^   But,  while  there  should  be  a  substantial  compliance  with  the 

"  Stoors  V.  City  of  Denver,  19  plaintiff  tripped  on  a  ridge  of  ice  on 
Colo.  App.  159,  73  Pac.  1094.  And  the  sidewalk  in  defendant  city,  fell, 
in  the  course  of  the  opinion  the  and  was  injured.  The  notice  of  In- 
court  said:  "One  of  the  substantial  jury  served  as  an  intended  corn- 
reasons  for  requiring  this  notice  is  pliance  with  the  statute,  in  assign- 
that  the  city  may  be  properly  ad-  ing  the  cause  of  the  accident,  stated, 
vised  in  what  its  alleged  negligence  "I  met  with  an  injury  on  Monroe 
consists.  In  possession  of  this  in-  street  by  reason  of  a  defect  in  the 
formation  recently  after  the  acci-  street."  This  notice  was  held  in- 
dent, it  can  investigate  whether  lia-  sufficient  in  stating  the  cause.  The 
bility  exists,  and,  if  necessary,  pre-  court  said:  "To  say  that  the  injury 
pare  for  trial.  *  *  *  And  if  the  was  caused  by  a  defect  in  the  road 
law  did  not  require,  soon  after  the  or  street  gives  no  Information.  It 
accident,  disclosure  of  its  alleged  does  not  indicate  whether  the  acci- 
cause,  when  the  suit  should  be  dent  resulted  from  a  gas  pipe  pro- 
brought  it  might  be  almost  impos-  trading  from  the  pavement,  a 
sible  for  the  city  to  shdw  the  state  broken  plank  in  the  walk,  absence 
of  the  walk,  and  more  difficult,  per-  of  bricks,  a  hole  caused  by  water 
haps,  that  it  did  not  have  actual  flowing  under  the  walk,  nor  from 
or  constructive  notice  thereof."  what,  other  bad  condition  of  the  way; 

"  Noonan  v.  City  of  Lawrence,  130  it  resulted.  The  statute  is  intended  to 

Mass.  161.   But  compare  Canterbury  secure  to  the  city  or  town  to  which 

V.   Boston,   141   Mass.   215,   4   N.  B.  the  notice  is  given  such  information 

808.  In  Miles  v.  Lynn,  130  Mass.  398,  as  to  the  exact  locality,  and  as  to 
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statute,*"  such  notices  are  usually  construed  with  some  liberality,*' 
and  a  substantial  compliance  with  the  statute  is  all  that  is  generally 
required.**  Thus,  in  several  Connecticut  cases,  rather  general  descrip- 
tions of  the  location,  injury  and  cause  have  been  held  sufficient,  and 
the  rule  is  laid  down  that  "the  place,  cause  and  nature  of  the  injury  are 
sufficiently  stated  in  the  notice  when  they  are  truly  described  with  such 
a  degree  of  certainty  that  ordinary  men,  in  the  exercise  of  ordinary 
intelligence,  under  the  circumstances,  can  learn  from  the  notice  the 
nature  of  the  injury,  and  be  able  to  ascertain  by  the  use  of  ordinary 
diligence  the  place  where  it  occurred  and  the  cause  that  occasioned 
it."*"  But  a  mistake  of  three  days  as  to  the  time  has  been  held  fatal.'*" 
As  a  general  rule  it  is  not  necessary  to  specify  in  detail  all  the  various 
elements  of  the  damages  ;°^  but  a  mere  notice  of  a  claim  for  damages^^ 

the  nature  of  the  alleged  defect,  that  "  Breen  v.  Town  of  Cornwall,  73 

it  will   be  able  to   judge   for  itself  Conn.  309,  47  Atl.  S22,  quoting  from 

whether  any  cause  of  action  really  Gardner  v.  City  of  New  London,  63 

exists,  and  to  repair  the  defect,  if  Conn.  267,  28  Atl.  42;   Dean  v.  Town 

a    real    one,    before    further    injury  of  Sharon,  72  Conn.  667,  45  Atl.  963; 

results  from  it."   See  also,  Gagan  v.  Wood  v.  Stafford  Springs,  74  Conn. 

Janesville,   106  "Wis.   662,   82  N.  W.  437,  51  Atl.  129. 

558;    Van  Loan  v.  Village  of  Lake  '"Gardner  v.  City  of  New  London, 

Mills,   88  Wis.   430,   60  N.  W.   710;  63  Conn.    267,  28  Atl.  42.    But  nam- 

Mears    v.    Spokane,    22    Wash.    323,  ing  the  day  has  been  held  sufficient. 

60  Pac.  1127.  Donnelly   v.   Fall   River,   132   Mass. 

*■  Giles  v.   Shenandoah,   111   Iowa  299.    And  a  slight  variance  in  time 

83,  82  N.  W.  466;  Olcott  v.  St.  Paul,  has  been  held  not  to  be  fatal.    Sulli- 

91  Minn.  207,  97  N.  W.  879;  Maloney  van  v.    Syracuse,   77    Hun    (N.   Y.) 

V.  Cook,  21  R.'  I.  471,  44  Atl.   692;  440,    29    N.   Y.    S.    105;    Murphy   v. 

Gagan  v.   Janesville,   106   Wis.   662,  Seneca  Falls,  57  App.  Div.   (N.  Y.) 

82  N.  W.  558;    Benson  v.   Madison,  438,  67  N.  Y.  S.  1013. 

101  Wis.  312,  77  N.  W.  161.   See  also,  "'  City  of  Salina  v.  Kerr,  7  Kan. 

Bland  v.    Mobile,   142   Ala.    142,    37  App.    223,    52   Pac.   901;    Morgan   v. 

So.  843.  Lewiston,   91   Me.  566,  40  Atl.   545; 

"Schnee    v.    Dubuque,    122    Iowa  Wilkins  v.  Flint,  128  Mich.  262,  87 

459,  98  N.  W.  298;   Lyons  v.  St.  Jo-  N.  W.  195;    Reno  v.  St.  Joseph,  169 

seph,  112  Mo.  App.  681,  87  S.  W.  588;  Mo.    642,    70    S.   W.    123.    See    also. 

City  of  Lincoln  v.  Pirner,   59   Neb.  Nestle  v.  Flint,  141  Mich.  153,  104 

634,  81  N.  W.  846.    See  also.  Laird  N.   W.   406;    Oesterreich  v.   Detroit, 

V.  Town  of  Otsego,  90  Wis.  25,  62  N.  137  Mich.  415,  100  N.  W.  593;  Place 

W.  1042.  V.  Yonkers,  43  App.  Div.  (N.  Y.)  380, 

"City  of  Denver  v.  Bradbury,  19  60  N.  Y.  S.  171;   Eggleston  v.  Chau- 

Colo.  App.  441,  75  Pac.  1077;   Wood  tauqua,  90  App.  Div.  (N.  Y.)  314,  86 

V.  Stafford  Springs,  74  Conn.  437,  51  N.  Y.  S.  279;  City  of  Dallas  v.  Moore, 

Atl.    129;    Lilly    v.    Woodstock,    59  32  Tex.  Civ.  App.  230,  74  S.  W.  95. 

Conn.  219,  22  Atl.  40;  Bauer  v.  Du-  "^Tattan   v.    City  of   Detroit,    128 

buque,  122  Iowa  500,  98  N.  W.  355;  Mich.   650,  87  N.  W.  894.    See  also, 

City   of   Ottawa   v.   Block,   10   Kan.  Lord  v.  City  of  Saco,  87  Me.  231,  32 

App.    439,    61    Pac.    985;    Brown   v.  Atl.   887;    Spear  v.  Westbrook,   104 

Owasso,  126  Mich.  91,  85  N.  W.  256;  Me.  496,  72  Atl.  811,  20  L.  R.  A.  (N. 

Piper  v.  Spokane,  22  Wash.  147,  60  S.)    804n.    And  the  evidence  must 

Pac.  138.  usually  be  confined  substantially  to 
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"sustained  by  reason  of  personal  injuries"  at  a  certain  time  and  place, 
by  falling  on  a  defective  sidewalk,  is  insufficient. 


the  injury  described.  Diamond  Rub- 
ber Co.  V.  Harryman,  41  Colo.  415,  92 
Pac.  922,  15  L.  R.  A.  (N.  S.)  775; 
City  of  Denver  v.  Barron,  6  Colo. 
App.  72,  39  Pac.  989;  Rldgeway  v. 
Escanaba,  154  Mich.  68,  117  N.  W. 
550;  Joy  v,  York.  99  Me.  237,  58  Atl. 
1059;  Perry  v.  Putney,  52  Vt.  533; 
Pratt  V.  Sherburne,  53  Vt.  370.  But 
compare    Lilly    v.    Woodstock,    59 


Conn.  219,  22  Atl.  40;  Bradbury  v. 
Benton,  69  Me.  194;  Robin  v.  Bart- 
lett,  64  N.  H.  426,  13  Atl.  645;  City 
of  Dallas  v.  Moore,  32  Tex.  Civ.  App. 
230,  74  S.  W.  95;  Lynds  v.  Plymouth, 
73  Vt.  216,  50  Atl.  1083;  Graves  v. 
Waltsfield,  81  Vt.  84,  69  Atl.  137; 
Durham  v.  Spokane,  27  Wash.  615, 
68  Pac.  383. 
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Section. 

827.  Unauthorized     obstruction     of 

highway  a  public  nuisance. 

828.  Entire     highway     belongs     to 

public  —  Purpresture  —  Nui- 
sance per  se. 

829.  Illustrative  cases. 

830.  Objects  above,  beneath  or  near 

the  way. 

831.  Obstruction  may  be  a  nuisance 

although     not     permanent — 
Illustrative  cases. 

832.  Act  may  be  a  nuisance  although 

not  strictly  an  obstruction. 
83S.  Unauthorized   interference 
with  highway. 

834.  Legalized  obstructions — Private 

rights. 

835.  Illustrative  cases. 

836.  Power   of   municipality    to    au- 

thorize   obstructions — Liabil- 
ity. 

837.  Power    of   municipality   to    de- 

clare and  abate  nuisances. 

838.  Extent  of  municipal  authority 

over  nuisances. 

839.  Illustrative  cases. 

840.  City  cannot  contract  away  its 

authority  over  streets. 


Section. 

841.  Liability    of    municipality    for 

failure  to  remove  a  nuisance. 

842.  No    right    by    prescription    to 

maintain    public    nuisance. 

843.  Summary    abatement    of    nui- 

sance by  traveler. 

844.  Limits  of  right  of  traveler  to 

abate  nuisance — Notice. 

845.  Summary  abatement  by  munici- 

pality. 

846.  Remedy  by  indictment. 

847.  Requisites  of  indictment. 

848.  Penalties   and   actions   for   ob- 

structions    and      encroach- 
ments. 

849.  Remedy  by  injunction. 

850.  Injunction    at   suit   of  private 

individuals. 
850a.  Statement  of  general  rule. 

851.  Illustrative  cases. 

852.  Cases  in  which  injunction  was 

refused. 

853.  Parties    and    pleadings    In    in- 

junction cases. 

854.  Action  for  damages — Special  in- 

jury. 


§  827.  (644)  XTnaTithorized  obstruction  of  highway  a  public  mii- 
sance. — ^We  have  considered,  to  some  extent,  the  civil  liability  of  cities 
and  that  of  adjoining  owners  for  obstructions  in  streets,  in  treating  of 
the  liability  of  municipal  corporations  for  negligence,  and  we  shall  also 
discuss  it  in  considering  the  rights,  remedies  and  liabilities  of  abutters. 
We  have  not,  however,  considered  the  question  of  criminal  liability 
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for  obstructions  constituting  a  nuisance,  and  a  fuller  treatment  of 
the  entire  subject  seems  desirable.  Any  unauthorized  obstruction  which 
unnecessarily  impedes  or  incommodes  the  lawful  use  of  a  highway  is 
a  public  nuisance,  at  common  law.^  Thus,  it  is  a  nuisance  to  place  logs 
in  a  highway  where  they  are  not  needed  in  repairing  or  improving  it, 
even  though  they  are  placed  at  the  side  of  the  traveled  path.^  So,  it  is 
a  nuisance  to  erect  a  gate^  or  a  fence*  across  a  highway,  to  construct 
a  building  thereon,°  or  to  cut  a  ditch  or  mill-race  across  it  without 
bridging  the  same  or  otherwise  restoring  the  way  to  its  former  safe 
and  convenient  condition  so  as  not  to  impede  or  endanger  travel.®  But 
it  has  been  held  that  a  gate  opening  outward  onto  a  sidewalk  is  not  a 
nuisance  per  se,  although  it  may  become  a  nuisance  if  allowed  to  inter- 
fere with  public  travel."* 


^  Yates  V.  Warrenton,  84  Va.  337, 
4  S.  E.  818,  10  Am.  St.  860;  Cohen  v. 
New  York,  113  N.  Y.  532,  21  N.  E. 
700,  10  Am.  St.  506,  4  L.  R.  A.  406; 
Callanan  v.  Gilman,  107  N.  Y.  360, 
14  N.  E.  264, 1  Am.  St.  831,  and  note; 
Clifford  V.  Dam,  81  N.  Y.  52;  People 
v.  Cunningham,  1  Denlo  (N.  Y.)  524, 
43  Am.  Dec.  709;  State  v.  Merrit,  35 
Conn.  314;  State  v.  Mobile,  5  Porter 
(Ala.)  279,  30  Am.  Dec.  564;  Evans 
v.  Chicago  &c.  R.  Co.,  86  Wis.  597, 
57  N.  W.  354,  39  Am.  St.  908  (citing 
text);  Wood  Nuisance,  §  248.  See 
also,  Bangor  Tp.  v.  Bay  City  Trac. 
&c.  Co.,  147  Mich.  165,  110  N.  W.  490, 
492,  118  Am.  St.  546,  7  L.  R.  A.  (N. 
S.)  1187n  (citing  text);  Harneis  v. 
Bulpitt,  1  Cal.  App.  140,  81  Pac.  1022. 

=  Johnson  v.  Whitefield,  18  Me. 
286,  36  Am.  Dec.  721.  See  also, 
Mould  V.  Williams,  5  Q.  B.  469; 
1  Hawk,  P.  C.  76,  §  48;  Taylor  v. 
Winsor,  —  R.  I.  — ,  73  Atl.  388.  Com- 
pare Dubois  V.  Kingston,  102  N.  Y. 
219,  6  N.  B.  273,  55  Am.  Rep.  804. 

'James  v.  Hayward,  Cro.  Car. 
184;  Greasly  v.  Codling,  2  Bing.  (N. 
Car.)  263;  Smith  v.  State,  23  N.  J. 
L.  712;  Bateman  v.  Burge,  6  C.  &. 
P.  391;  Adams  v.  Beach,  6  Hill  (N. 
Y.)  271. 

*  Kelly  V.  Commonwealth,  11  Serg. 
&  R.  (Pa.)  345;  Gregory  v.  Common- 
wealth, 2  Dana  (Ky.)  417;  Kalteyer 
V.  Sullivan,  18  Tex.  Civ.  App.  488,  46 


S.  W.  288;  Whittaker  v.  Ferguson,  16 
Utah  240,  51  Pac.  980;  Wakeman  v. 
Wilbur,  147  N.  Y.  657,  42  N.  E.  341. 
See  also,  Birmingham  R.  &c.  Co.  v. 
Moran,  151  Ala.  187,  44  So.  152,  125 
Am.  St.  21;  People  v.  Gross,  122  N. 
Y.  S.  135  (picket  fence  in  middle  of 
street). 

"  Stetson  V.  Faxon,  19  Pick. 
(Mass.)  147,  31  Am.  Dec.  123n;  Bar- 
ker V.  Commonwealth,  19  Pa.  St. 
412;  Mayor  of  Columbus  v.  Jaques, 
30  Ga.  506;  People  v.  Maher,  141  N. 
Y.  330,  36  N.  E.  396;  State  v.  Leaver, 
62  Wis.  387,  22  N.  W.  576;  Daly  v. 
Georgia  &c.  R.  Co.,  80  Ga.  793,  7  S. 
E.  146,  12  Am.  St.  286.  See  also. 
First  Nat.  Bank  v.  Tyson,  133  Ala. 
459,  32  So.  144,  91  Am.  St.  46,  59  L. 
R.  A.  399;  O'Brien  v.  Central  Iron 
&c.  Co.,  158  Ind.  218,  63  N.  E.  302,  92 
Am.  St.  305,  57  L.  R.  A.  508. 

"  Dygert  v.  Schenck,  23  Wend.  (N. 
Y.)  446,  35  Am.  Dec.  575;  Venard  v. 
Cross,  8  Kan.  248;  Trustees  of  Bur- 
ton Tp.  v.  Tuttle,  30  Ohio  St.  62; 
President  of  Village  of  West  Bend  v. 
Mann,  59  Wis.  69,  17  N.  W.  972; 
Lewiston  v.  Booth,  3  Idaho  692,  34 
Pac.  809.  See  also,  Young  v.  Roth- 
rock,  121  Iowa  588,  96  N.  W.  1105, 
1107,  approving  the  doctrine  stated 
and  holding  a  permanent  ice  chute 
across  a  street  a  nuisance. 

•a  Gensler  v.  Kemble,  —  Pa.  — ,  76 
Atl.  223. 
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§  828.  (645)  Entire  highway  belongs  to  public — Purpresture— 
Nuisance  per  se. — "Public  highways  belong,  from  side  to  side  and  end 
to  end,  to  the  public,"'  and  any  permanent  structure  or  purpresture 
which  materially  enroaches  upon  a  public  street  and  impedes  travel 
is  a  nuisance  per  se,  and  may  be  abated,  notwithstanding  space  is  left 
for  the  passage  of  the  public.^  This  is  the  only  safe  rule,  for,  if  one 
person  can  permanently  use  a  highway  for  his  own  private  purposes, 
so  may  all,  and  if  it  were  left  to  the  jury  to  determine  in  every  case 
how  far  such  an  obstruction  might  encroach  upon  the  way  without 
being  a  nuisance,  there  would  be  no  certainty  in  the  law,  and  what 
was  at  first  a  matter  of  small  consequence  would  soon  become  a  burden 


'First  Nat.  Bank  v.  Tyson,  133 
Ala.  459,  32  So.  144,  148,  59  L.  R.  A. 
399,  91  Am.  St.  46,  49  (quoting 
text) ;  State  v.  Berdetta,  73  Ind.  185, 

38  Am.  Rep.  117n;  Caldwell  v. 
George,  —  Miss.  — ,  50  So.  631; 
Chapman  v.  City  of  Lincoln,  84  Neb. 
534,  121  N.  W.  596,  25  L.  R.  A.  (N. 
S.)  400;  Record  v.  Pennsylvania  R. 
Co.,  76  N.  J.  L.  800,  72  Atl.  62; 
Sweet  v.  Perkins,  196  N.  Y.  482,  90 
N.  E.  50;  Butler  v.  F.  R.  Penn  To- 
bacco Co.,  152  N.  Car.  416,  68  S.  B. 
12, 14  (quoting  text) ;  Savage  v.  City 
of  Salem,  23  Ore.  381,  31  Pac.  832,  37 
Am.  St.  688  (citing  text) ;  Lebanon 
Light  &c.  Co.  V.  Leap,  139  Ind.  443, 

39  N.  E.  57,  29  L.  R.  A.  342n  (citing 
text) ;  Loth  v.  Columbia  Theater  Co., 
197  Mo.  328,  94  S.  W.  847,  852  (quot- 
ing text).  Compare  Brown  v.  Town 
of  Carrolton,  122  Mo.  App.  276,  99  S. 
W.  37,  also  citing  text,  but  qualify- 
ing it  to  some  extent. 

» State  V.  Berdetta,  73  Ind.  185,  38 
Am.  Rep.  117n;  Pettis  v.  Johnson, 
56  Ind.  139;  City  of  Valparaiso  v. 
Boyarth,  153  Ind.  536,  55  N.  B.  439, 
47  L.  R.  A.  487;  Commonwealth  v. 
Wentworth,  1  Brlghtley  N.  P.  (Pa.) 
318;  Com'rs  of  Moyamensing  v. 
Long,  1  Par.  (Pa.)  143;  Common- 
wealth V.  Blaisdell,  107  Mass.  234; 
People  V.  Vanderbilt,  28  N.  Y.  396, 
84  Am.  Dec.  351;  State  v.  "Wood- 
ward, 23  Vt.  92;  Harrow  v.  State, 
1  Greene  (Iowa)  439;  Marine  Ins. 
Co.  V.  St.  Louis  &c.  R.  Co.,  41  Fed. 
643;  Hibbard  v.  City  of  Chicago,  173 
111.   91,  50  N.  E.  256,  40   L.  R.  A. 


621;  Savage  v.  City  of  Salem,  23 
Ore.  381,  31  Pac.  832,  37  Am.  St. 
688,  24  L.  R.  A.  787  (citing  text); 
Costello  V.  State,  108  Ala.  45,  18  So. 
820,  35  L.  R.  A.  303;  First  Nat. 
Bank  v.  Tyson,  144  Ala.  457,  39  So. 
560.  See  also.  State  v.  Kean,  69  N. 
H.  122,  45  Atl.  256,  48  L.  R.  A.  102; 
Opdycke  v.  Public  Service  Ry.  Co.  — 
N.  J.  — ,  76  Atl.  1032;  Ackerman  v. 
True,  175  N.  Y.  353,  67  N.  E.  629; 
City  of  New  York  v.  Rice,  198  N.  Y. 
124,  91  N.  B.  283;  McDowell  v.  Pres- 
ton, 104  Minn.  263,  116  N.  W.  470,  18 
L.  R.  A.  (N.  S.)  190;  Lacey  v.  Oska- 
loosa,  143  Iowa  704,  121  N.  W.  542; 
Chapman  v.  City  of  Lincoln,  84  Neb. 
534,  121  N.  W.  596,  25  L.  R.  A.  (N. 
S.)  400,  406  (citing  text).  But  com- 
pare People  V.  Carpenter,  1  Mich.  273; 
Barling  v.  West,  29  Wis.  307,  9  Am. 
Rep.  576;  Dubois  v.  Kingston,  102 
N.  Y.  219,  6  N.  E.  273,  55  Am.  Rep. 
804;  Louth  v.  Thompson,  1  Penne- 
will  (Del.)  149,  39  Atl.  1100.  In 
State  v.  Stoner,  39  Ind.  App.  104, 
107,  79  N.  E.  399,  400,  the  text  Is 
cited  with  approval,  but  it  is  held 
a  street  fair  authorized  by  the 
city  and  constituting  only  a  tem- 
porary use  not  materially  interfer- 
ing with  the  ordinary  use  of  a  street 
is  not  a  nuisance.  But  see,  as  to 
street  fair,  City  Council  of  Augusta 
V.  Reynolds,  122  Ga.  754,  50  S.  E. 
998,  106  Am.  St.  147,  69  L.  R.  A. 
564;  Van  Cleef  v.  City  of  Chicago, 
240  111.  318,  88  N.  E.  815,  23  L.  R.  A. 
(N.  S.)  636. 
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not  only  to  adjoining  owners,  but  to  all  the  taxpayers  and  the  travel- 
ing public  as  well.  Thus  expediency  forbids  any  other  rule.  But  even 
if  it  did  not,  the  rule  is  well  founded  in  principle,  for  it  is  well  settled 
that  "the  public  are  entitled,  not  only  to  a  free  passage  along  the 
highway,  but  to  a  free  passage  along  any  portion  of  it  not  in  the  actual 
use  of  some  other  traveler,"'  and  if  this  be  true  it  necessarily  follows 
that  there  can  be  no  rightful  permanent  use  of  the  way  for  private  pur- 
poses.^" The  rule  would  seem,  upon  principle,  at  least,  to  extend  to 
country  roads  as  well  as  to  streets,  and  is  thus  stated  by  a  well-known 
English  text-writer:  "In  the  case  of  an  ordinary  highway  running 
between  fences,  the  right  of  way  or  passage  is  prima  facie,  and,  unless 
there  be  evidence  to  the  contrary,  extends  to  the  whole  space  between 
the  fences,  and  the  public  are  entitled  to  the  use  of  the  whole  of  it 
as  the  highway,  and  are  not  confined  to  the  part  which  may  be  metaled 
or  kept  in  order  for  the  more  convenient  use  of  carriages  and  passen- 
gers. It  is  an  indictable  ofEense,  therefore,  to  place  posts  on  greensward 
and  open  places  extending  between  the  metaled  part  of  the  road  and 
the  fence  dividing  the  road  from  the  adjoining  land,  although  the 
posts  do  not  in  point  of  fact  offer  any  injurious  obstruction  to  the 
public  traffic.  It  is  enough  that  they  stand  in  the  way  of  those  who 
may  wish  to  traverse  the  whole  space  between  the  fences."^^  Those 
cases  which  hold  that  a  city  or  county  is  not  liable  for  obstructions  or 

"Hawk.  P.  C,  c.  32,  §  11;  Angell  ing  text).     See   also,   Williams   v. 

Highways,  §  226;  Johnson  v.  White-  San  Francisco   &c.   Ry.   Co.,   6   Cal. 

field,  18  Me.  286,  36  Am.  Dec.  721;  App.  715,  93  Pac.  123;  Lacey  v.  Oska- 

Commonwealth   v.   King,   13   Metcf.  loosa,  143  Iowa  704,  121  N.  W.  542; 

(Mass.)     115;     Hart    v.    Mayor,    9  Ryan    v.    Allen,    138    111.    App.    52; 

Wend.  (N.  Y.)  571,  24  Am.  Dec.  165;  Chapman  v.  Lincoln,  84  Neh.  534,  121 

narrower  v.   Ritson,   37   Barb.    (N.  N.  W.  596,  25  L.  R.  A.  (N.  S.)  400; 

Y.)  301;  Goodrich  v.  Burlington  &c.  note  to  Elizaheth  City  v.  Banks,  22 

R.  Co.,  103  Iowa  412,  72  N.  W.  653  L.  R.  A.  (N.  S.)  925. 
(citing  text).    See  also,  Indiana  &c.        "Addison  Torts  328,  §  313,  citing 

Gas  Co.   v.   McMath,  26   Ind.  App.  Reg.  v.  United  King.  Tel.  Co.,  31  L. 

154,  156,  57  N.  B.  593,  59  N.  E.  287  J.  M.  C.  166;  Rex  v.  Wright,  3  B.  & 

(citing  text);  Bischof  v.  Merchants'  Ad.  681.    See  also,  Wright  v.  Saun- 

Nat.  Bank,  75  Neb.  838,  106  N.  W.  ders,   65   Barb.    (N.  Y.)    214;    Har- 

996,997  (quoting  text).  rower  v.  Ritson,  37   Barb.    (N.  Y.) 

"First  Nat.  Bank  v.  Tyson,  133  301;    Dickey  v.  Maine  Tel.  Co.,  46 

Ala.  459,  32  So.  144,  148,  59  L.  R.  A.  Me.  483;   note  to  State  v.  Berdetta, 

399,    91    Am.    St.    46,    47    (quoting  38  Am.  Rep.  117;    Laing  v.  Ameri- 

text) ;  People  v.  Harris,  203  111.  272,  cus,  86  Ga.  756,  13  S.  B.  107;  Cohen 

67  N.   E.  785,  96  Am.   St.  304,   308  v.  New  York,  113  N.  Y.  532,  21  N.  E. 

(quoting  text);    Loth  v.   Columbia  700,  10  Am.  St.  506,  4  L.  R.  A.  406; 

Theater  Co.,  197  Mo.  328,  94  S.  W.  Neale  v.  State,  138  Wis.  484,  120  N. 

847,   852    (quoting  text);    O'Hanlin  W.  345;   Jones  v.  Tobln,  135  Wis. 

V.  Carter  Oil  Co.,  54  W.  Va.  510,  46  286,  115  N.  W.  807. 
S.  E.  565,  568,  66  L.  R.  A.  893   (cit- 
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defects  outside  of  the  traveled  path  are  not  in  conflict  with  this  rule, 
because  they  rest  upon  an  entirely  different  principle. 

§  829.  (646)  Illustrative  cases. — ^The  rules  above  stated  have  been 
applied  in  many  very  interesting  cases.  Thus,  upon  the  trial  of  an  in- 
dictment for  the  continuance  of  a  nuisance,  by  maintaining  a  building 
within  the  limits  of  a  highway,  evidence  was  offered  to  prove  that  the 
building  was  not  within  the  traveled  part  and  that  a  high  bank  had 
formerly  occupied  the  place  of  the  building;  but  the  evidence  was 
held,  upon  appeal,  to  have  been  rightfully  rejected  because  it  afforded 
neither  justification  nor  excuse.  ^^  A  fruit  stand  upon  a  city  street 
has  been  held  a  nuisance  per  se  ;^'  so  has  a  stairway  leading  from  a 
public  alley  to  the  second  story  of  a  building;^*  so  has  an  awning 
which  constituted  a  permanent  encroachment  on  a  street  ;^°  and  so 
has  the  erection  of  columns  or  pillars  of  a  building  twenty-two  inches 
beyond  the  property  line  and  thus  extending  into  the  sidewalk.^^  "A 
man  has  no  right  to  eke  out  the  inconvenience  of  his  own  premises  by 
taking  the  public  highway  into  his  timber  yard,"^'  and  the  owner  of 
a  city  lot  has  no  right  to  maintain  hay-scales  in  the  street  in  front  of 
his  premises,  at  least  where  the  fee  is  in  the  city.^*   So,  the  construc- 

•^  Commonwealth  v.  Wilkinson,  16  Ala.  459,  32  So.  144,  59  L.  R.  A.  399, 

Pick.   (Mass.)  175,  26  Am.  Dec.  654.  91  Am.  St.  46.    See  also,  City  of  Val- 

^'  State  V.  Berdetta,  73  Ind.  185,  38  paraiso  v.  Boyarth,  153  Ind.  536,  55 

Am.    Rep.    117;     Commonwealth    v.  N.  B.  439,  47  L.  R.  A.  487;  McDowell 

Wentworth,  1  Brightley  N.  P.  (Pa.)  v.  Preston,  104  Minn.  263,  116  N.  W. 

318;    Costello  v.   State,  108  Ala.  45,  470,  18  L.  R.  A.   (N.  S.)   190.     Com-. 

18  So.  820,  35  L.  R.  A.  303;  Chapman  pare  also.  Smith  v.  Davis,  22  App. 

v.  City  of  Lincoln,  84  Neb.  534,  121  D.  C.  298. 

N.  W.  596,  25  L.  R.  A.   (N.  S.)   400.        "Rex  v.  Jones,  3  Campb.  230.    See 

See  Smith  V.  State,  6  Gill  (Md.)  425;  also.    Town   of   Ladoga   v.    Linn,    9 

Barnes  v.  "Ward,  14  Jur.  334.     And  Ind.  App.  15,  36  N.  B.  159;   Thorpe 

compare   Barling  v.  West,   29   Wis.  v.  Brumfitt,  L.  R.  8  Ch.  650;   Cush- 

307,  9  Am.  Rep.  576.  ing  v.  Adams,  18  Pick.  (Mass.)  110; 

"Pettis  V.  Johnson,  56  Ind.  139;  Commonwealth   v.   King,    13    Metcf. 

Commonwealth     v.     Blaisdell,     107  (Mass.)  115;  Wood  Nuisance,  §  257. 
Mass.     234.       Compare     Dubois     v.        "Emerson    v.    Babcock,    66    Iowa 

Kingston,  102  N.  Y.  219,  6  N.  B.  273,  257,  23  N.  W.  656,  55  Am.  Rep.  273. 

55  Am.  Rep.  804.  See  also  State  v.  Vandalia,  119  Mo. 

"  Hibbard  v.  City  of  Chicago,  173  App.  406,  94  S.  W.  1009.  But  corn- 
Ill.  91,  50  N.  B.  256,  40  L.  R.  A.  621.  pare  Murphy  v.  Leggett,  164  N.  Y. 
And  a  stone  wall  enclosing  a  base-  121,  58  N.  B.  42.  Nor  can  the  city 
ment  area.  Smith  v.  McDowell,  148  authorize  the  maintenance  of  hay- 
Ill.  51,  35  N.  B.  141,  22  L.  R.  A.  393.  scales  in  the  street.  City  of  Tell  City 
See  also.  City  of  New  York  v.  Rice,  v.  Bielefeld,  20  Ind.  App.  1,  49  N.  B. 
198  N.  Y.  124,  91  N.  B.  283.  But  com-  1090.  But  see  Incorporated  Town  of 
pare  Brown  v.  Town  of  Carrolton,  Spencer  v.  Andrew,  82  Iowa  14,  47 
122  Mo.  App.  276,  99  S.  W.  37.  N.  W.  1007,  12  L.  R.  A.  115. 

"First  Nat.  Bank  v.  Tyson,  133 
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tion  of  a  railroad  across  a  highway,  without  proper  authority,  consti- 
tutes an  obstruction  for  which  the  company  is  liable  to  indictment.^* 
On  the  other  hand,  it  has  been  held  that  a  liberty  pole  in  a  ciiy  street 
is  not  necessarily  a  nuisance,^"  and  that  a  post  maintained  at  a  street 
comer  to  protect  a  shade  tree  is  not  necessarily  a  negligent  obstruc- 
tion, although  partly  concealed  by  grass  and  weeds.^^ 

§  830.  (647)  Objects  above,  beneath  or  near  the  way. — It  is  not 

necessary,  in  order  to  constitute  a  nuisance,  that  there  should  be  an 
actual  physical  obstruction  to  the  public  use  upon  the  surface  of  the 
highway,  for  its  use  may  be  rendered  as  dangerous  by  objects  above  the 
way  as  by  obstructions  upon  the  surface.  Thus,  it  is  said,  in  a  recent 
case,  that  "the  permanent  and  exclusive  use  and  occupancy  of  any  pub- 
lic street  or  highway  by  any  person,  by  the  erection  or  maintenance 
of  any  structure  on,  beneath  or  above  its  surface,  which  wrongfully 
obstructs  or  may  obstruct,  such  street  or  highway,  is  a  misdemeanor, 
punishable  as  a  public  nuisance."^^  In  accordance  with  this  doctrine,  a 


"  Commonwealth  v.  Nashua  &c.  R. 
Co.,  2  Gray  (Mass.)  54;  Common- 
wealth v.  Old  Colony  &c.  R.  Co.,  14 
Gray  (Mass.)  93;  Pittsburgh  &c.  R. 
Co.  V.  Reich,  101  111.  157;  State  v. 
Troy  &c.  R.  Co.,  57  Vt.  144;  Fan- 
ning V.  Osborne,  102  N.  Y.  441,  7  N. 
E.  307;  Inhabitants  of  Burlington  v. 
Pennsylvania  R.  Co.,  56  N.  J.  Bq. 
259,  38  Atl.  849;  Chicago  &c.  R.  Co. 
v.  Loeb,  118  111.  203,  8  N.  E.  460,  59 
Am.  Rep.  341,  2  Elliott  Railroads 
(2d  ed.),  §  1056.  See  also  Birming- 
ham Ry.  &c.'Co.  V.  Moran,  151  Ala. 
187,  44  So.  152,  125  Am.  St.  21.  Or 
which  equity  will  restrain.  Attor- 
ney-General V.  Lombard  &c.  R.  Co., 
10  Phila.  (Pa.)  353.  See  also.  Brown 
T.  Florida  Chautauqua  Assn.,  —  Fla. 
— ,  52  So.  802. 

^City  of  Allegheny  v.  Zimmer- 
man, 95  Pa.  St.  287,  40  Am.  Rep.  649. 
See  also,  McCormick  v.  District  of 
Columbia,  4  Mackey  (D.  C.)  396,  54 
Am.  Rep.  284;  Pickrell  v.  City  of 
Carlisle,  135  Ky.  126, 121  S.  W.  1029, 
24  L.  R.  A.  (N.  S.)  193. 

^'City  of  Wellington  v.  Gregson, 
31  Kan.  99,  1  Pac.  253,  47  Am.  Rep. 
482.  Nor  a  boulder  placed  so  as  to 
protect  a  tree  three  feet  from  the 
driveway.   Dougherty  v.  Trustees  of 


Village  of  Horseheads,  159  N.  Y.  154, 
53  N.  E.  799.  See  also,  Louth  v. 
Thompson,  1  Pennewill  (Del.)  149, 
39  Atl.  1100;  Wallace  v.  Village  of 
Canandaigua,  117  N.  Y.  S.  912;  Wein- 
stein  V.  City  of  Terre  Haute,  147  Ind. 
556,  46  N.  E.  1004  (hitching  post); 
Jorgensen  v.  Squires,  144  N.  Y.  280, 
39  N.  E.  373.  As  to  whether  a  shade 
tree  is  a  nuisance,  see  notes  in  1  Am. 
&  Eng.  Ann.  Cas.  785,  and  in  39  L.  R. 
A.  670;  Teague  v.  City  of  Blooming- 
ton,  40  Ind.  App.  68,  81  N.  B.  103. 
As  to  hitchng  post  see  also  Mercer 
County  V.  Harrodsburg  (Ky.),  23 
Ky.  L.  1744,  66  S.  W.  10,  56  L.  R.  A. 
583.  A  policeman  is  not  a  nuisance 
nor  an  obstruction  within  the  rule 
making  a  city  liable.  Craig  v.  City 
of  Charleston,  180  111.  154,  54  N.  E. 
184. 

'^Bybee  v.  State,  94  Ind.  443,  48 
Am.  Rep.  175.  See  also,  Grove  v. 
City  of  Ft.  Wayne,  45  Ind.  429,  15 
Am.  Rep.  262;  Tilly  v.  Mitchell  &c. 
Co.,  121  Wis.  1,  98  N.  W.  969,  105 
Am.  St.  1007,  1015  (citing  text); 
Field  V.  Barling,  149  111.  556,  37  N. 
E.  850,  24  L.  R.  A.  406,  41  Am.  St. 
311;  Townsend  v.  Epstein,  93  Md. 
537,  49  Atl.  629,  86  Am.  St.  441,  52 
L.  R.  A.  409;  Salisbury  v.  Herchen- 
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bay  window  in  the  second  story  of  a  house,  sixteen  feet  above  the  side- 
walk, projecting  between  three  and  four  feet  beyond  the  line  of  the 
street,  was  held  a  public  nuisance  which  could  not  be  justified  by  a  city 
ordinance,  and  its  construction  was  enjoined.^'  So,  a  house  or  a  wall 
suffered  to  remain  in  a  ruinous  condition  may  become  a  nuisance;^* 
and  a  permanent  wooden  awning,  erected  for  private  purposes,  cover- 
ing a  sidewalk  and  resting  upon  posts  imbedded  in  the  street,  is  also 
a  nuisance.^°  But,  in  a  comparatively  recent  case,  a  large,  heavy  sign 
on  the  side  of  a  theatre  balcony  fourteen  feet  above  the  sidewalk  was 
held  not  to  be  a  nuisance  per  se.^" 

§  831.  (648)  Obstruction  may  be  a  nuisance  althougli  not  perma- 
nent— Illustrative  cases. — ^An  obstruction  may  be  a  nuisance,  although 
it  is  not  of  a  permanent  character.^'  Any  unauthorized  use  of  a  high- 
way so  extensive  or  so  long  continued  as  to  be  unreasonable  may 
amount  to  a  nuisance.  As  we  shall  show  in  the  chapter  on  "The  Eights 


roder,.  106  Mass.  458,  8  Am.  Rep. 
354;  Jones  v.  Railroad  Co.,  107  Mass. 
261;  Tarry  v.  Ashton,  L.  R.  1  Q.  B. 
D.  314,  45  L.  J.  Q.  B.  260  (and  com- 
pare Wandsworth  Board  &c.  v. 
United  Tel.  Co.  (1883),  13  Q.  B.  Dlv. 
904);  Cain  v.  Syracuse,  95  N.  Y.  83; 
Babbage  v.  Powers,  130  N.  Y.  281, 
29  N.  E.  132,  14  L.  R.  A.  398.  But 
compare  Brown  v.  Town  of  Carrol- 
ton,  122  Mo.  App.  276,  99  S.  W.  37. 
The  first  sentence  of  this  section  is 
quoted  with  approval  in  McCrorey 
V.  Garrett,  109  Va.  645,  64  S.  E.  978, 
24  L.  R.  A.  (N.  S.)  139,  142,  where 
it  is  held  that  a  landowner  main- 
taining an  awning  over  a  sidewalk 
without  authority  does  so  at  his 
peril  and  is  liable  to  a  pedestrian  in- 
jured by  its  fall. 

==  Reimer's  Appeal,  100  Pa.  St.  182, 
45  Am.  Rep.  373.  See  also,  Attorney- 
General  v.  Lombard  &c.  R.  Co.,  1  W. 
N.  C.  (Pa.)  489;  Jenks  v.  Williams, 
115  Mass.  217;  People  v.  Harris,  203 
111.  272,  67  N.  E.  785,  96  Am.  St. 
304  (municipality  cannot  authorize 
l)ay  window  extending  into  street). 
Compare,  however,  Linton  v.  Coupe, 
123  N.  Y.  S.  321;  Wormser  v.  Brown, 
149  N.  Y.  163,  43  N.  E.  524. 

=^  Regina  v.  Watts,  1  Salk.  357.  See 
also.  Garland  v.  Towne,  55  N.  H.  55, 
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20  Am.  Rep.  164;  Chute  v.  State,  19 
Minn.  271;  Vincett  v.  Cook,  4  Hun 
(N.  Y.)  318;  Mullen  v.  St.  John,  57 
N.  Y.  567,  15  Am.  Rep.  530;  ParKer 
V.  Macon,  39  Ga.  725,  99  Am.  Dec. 
486. 

=  Hume  V.  Mayor,  74  N.  Y.  264; 
Pedrick  v.  Bailey,  12  Gray  (Mass.) 
161;  Hibbard  v.  City  of  Chicago,  173 
111.  91,  50  N.  B.  256,  40  L.  R.  A.  621. 
Compare  Hawkins  v.  Sanders,  45 
Mich.  491,  8  N.  W.  98.  See  the  opin- 
ion in  City  of  New  York  v.  Rice,  198 
N.  Y.  124,  91  N.  E.  283,  285,  comment- 
ing upon  Deshong  v.  New  York,  176 
N.  Y.  475,  68  N.  E.  880,  and  Hoey  v. 
Gilroy,  129  N.  Y.  132,  29  N.  E.  85,  and 
distinguishing  a  permanent  en- 
croachment on  a  street  from  the 
right  of  an  abutter  to  construot  a 
vault  or  an  awning  as  held  in  such 
cases  where  permission  had  been 
granted  under  legislative  authority. 

*Loth  V.  Columbia  Theater  Co., 
197  Mo.  328,  94  S.  W.  847. 

'^  Cohen  v.  New  York,  113  N.  Y. 
532,  21  N.  E.  700,  10  Am.  St.  50B,  4 
L.  R.  A.  406;  Osage  City  v.  Larkin, 
40  Kan.  206,  19  Pac.  658,  10  Am.  St. 
186,  2  L.  R.  A.  56;  Smith  v.  Mc- 
Dowell, 148  111.  51,  35  N.  E.  141,  22 
L.  R.  A.  393  (citing  text). 
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and  Eemedies  of  Abutters,"  a  highway  may  be  used  temporarily,  and  in' 
a  reasonable  manner,  by  an  adjoining  owner,  for  loading  and  unloading 
goods  or  for  depositing  building  material,  whenever  such  use  is  nec- 
essary;''* but  if  such  use  is  prolonged  for  an  unreasonable  time,  or 
if  it  is  of  such  a  nature  as  to  unnecessarily  or  unduly  interfere  with  the 
right  of  the  public  to  pass  and  repass,  it  will  constitute  a  nuisance.^* 
Thus,  a  merchant  has  no  right  to  appropriate  a  portion  of  the  high- 
way to  his  exclusive  use  for  the  purpose  of  displaying  and  selling  his 
goods  ■,^°  nor  has  he  any  right  to  so  conduct  his  business  as  to  attract 
large  crowds  of  people  in  the  street  to  the  detriment  of  the  public  use.^^ 
Teamsters  may  not  unnecessarily  block  the  public  way  or  stop  their 
teams  and  vehicles  for  such  a  time  and  in  such  a  place  as  to  unreason- 
ably interfere  with  the  public  travel.^^  And  a  railroad  company  has  no 
right  to  obstruct  a  street  by  unnecessarily  letting  its  cars  stand  across 
the  street  for  an  unreasonable  time  f^  nor  to  use  the  street  as  a  freight 


■^Post,  Chapter  XXXIV.  See  also, 
Mathews  v.  Kelsey,  58  Me.  56,  4 
Am.  Rep.  248;  Mallory  v.  Grif- 
fey, 85  Pa.  St.  275;  Jochem  v.  Robin- 
son, 66  Wis.  638,  29  N.  W.  642,  57  Am. 
Rep.  298;  "Welsh  v.  Wilson,  101  N.  Y. 
254,  4  N.  E.  633,  54  Am.  Rep.  698;  1 
Hawk.  P.  C,  c.  76,  §  49;  Judd  v. 
Fargo,  107  Mass.  264;  People  v.  Hor- 
ton,  64  N.  Y.  610;  Haight  v.  Keokuk, 
4  Iowa  199;  Cohen  v.  New  York,  113 
N.  Y.  532,  21  N.  E.  700,  10  Am.  St. 
506,  4  L.  R.  A.  406;  Callanan  v.  Gil- 
man,  107  N.  Y.  360,  14  N.  E.  264,  1 
Am.  St.  831;  Davis  v.  Mayor,  14 
N.  Y.  506,  67  Am.  Dec.  186;  King  v. 
Russell,  6  East  427;  Tompkins  v. 
North  Hudson  R.  Co.,  63  N.  J.  L.  322, 
43  Atl.  885. 

^"Callanan  v.  Gllman,  107  N.  Y. 
360,  14  N.  E.  264,  1  Am.  St.  831,  and 
note;  Cohen  v.  New  York,  113  N.  Y. 
532,  21  N.  E.  700,  10  Am.  St.  506,  4 
L.  R.  A.  406;  Jochem  v.  Robinson, 
66  Wis.  638,  29  N.  W.  642;  King  v. 
Russell,  6  East  427;  Fritz  v.  Hob- 
son,  42  L.  T.  (N.  S.)  225;  Palmer  v. 
Silverthorn,  32  Pa.  St.  65;  Marine 
Ins.  Co.  v.  St.  Louis  &c.  R.  Co.,  41 
Fed.  643.  See  also,  Gerdes  v.  Chris- 
topher &c.  Iron  &c.  Co.,  124  Mo.  347, 
25  S.  W.  557,  27  S.  W.  615. 

=°  Commonwealth  v.  Passmore,  1 
Serg.  &  R.  (Pa.)  217;  Commonwealth 
v.Ruggles,  6  Allen  (Mass.)  588;  Lav- 


ery  v.  Hannigan,  52  N.  Y.  Super. 
Ct.  463;  Simis  v.  Brookfield,  13  Misc. 
(N.  Y.)  569;  Ely  v.  Campbell,  59 
How.  Pr.   (N.  Y.)   33S. 

''People  V.  Cunningham,  1  Denio 
(N.  Y.)  524,  43  Am.  Dec.  709;  King 
V.  Moore,  3  Barn.  &  Adol.  184;  Den- 
nis V.  Sipperly,  17  Hun  (N.  Y.)  69; 
Rex  V.  Carlile,  6  Carr.  &  P.  636;  City 
Council  of  Augusta  v.  Reynolds,  122 
Ga.  754,  50  S.  E.  998,  999,  106  Am. 
St.  147,  69  L.  R.  A.  564  (citing  text 
and  holding  a  street  fair  a  nui- 
sance). But  see  as  to  street  fair 
State  v.  Stoner,  39  Ind.  App.  104,  79 
N.  B.  399;  King  v.  Smith,  4  Bsp. 
109;  Elwood  v.  Bullock,  15  L.  J.  (N. 
S.)  330. 

==  Rex  V.  Cross,  3  Campb.  224;  Tur- 
ner V.  Holtzman,  54  Md.  148,  39  Am. 
Rep.  361;  Branahan  v.  Hotel  Co.,  39 
Ohio  St.  333,  48  Am.  Rep.  457.  And 
see  State  v.  Edens,  85  N.  Car.  522. 
A  reasonable  necessity  will,  how- 
ever, justify  a  temporary  occupancy 
of  a  street.  Jochem  v.  Robinson,  72 
Wis.  199,- 39  N.  W.  383. 

'^  Ranch  v.  Lloyd,  SI  Pa.  St.  358, 
72  Am.  Dec.  747;  Murray  v.  South 
Car.  R.  Co.,  10  Rich.  (S.  Car.)  227, 
70  Am.  Dec.  219;  Brownell  v.  Troy 
&c.  R.  Co.,  55  Vt.  218;  Rusterholtz 
V.  New  York  &c.  R.  Co.,  191  Pa.  St. 
390,  43  Atl.  208;  Cleveland  &c.  R. 
Co.  v.  Wynant,  114  Ind.  525,  17  N.  E. 
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yard;'*  nor  to  leave  hand-cars  at  the  side  of  a  highway. ="    But  an 
emergency,  or  the  like,  may  justify  a  temporary  obstruction.^''* 

§  832.  (649)  Act  may  be  a  nuisance  although  not  strictly  an  ob- 
struction.— An  act  may  also  be  a  nuisance  because  it  interferes  with 
public  travel,  although  it  does  not  of  itself  constitute  an  obstruction  in 
a  highway.  Thus,  it  has  been  held  a  nuisance  to  carry  an  unreasonable 
weight  on  a  highway  with  an  unusual  number  of  horses  f  or  to  drive 
ahead  of  a  person,  purposely  crossing  and  recrossing  in  front  of  him, 
and  stopping  in  such  a  manner  as  to  obstruct  his  passage.'^  So,  one 
who  collects  a  noisy  and  disorderly  crowd  in  a  public  street,  by  music 
or  by  speaking,  may  be  guilty  of  creating  a  nuisance;'*  and  so  may  a 
constable  who  conducts  an  execution  sale  in  a  street.'®  The  use  of 
steam  as  a  motor  for  street  cars  has  also  been  held  to  be  a  nuisance 
per  se  under  a  city  ordinance  prohibiting  the  same  ;*"  but  in  another 


118,  5  Am.  St.  644;  2  Elliott  on  Rail- 
roads (2d  ed.),  §§  718,  719;  3  Elliott 
Railroads  (2d  ed.),  §  1090.  See  also, 
Becker  v.  State,  33  Ind.  App.  261,  71 
N.  E.  188. 

^Gahagan  v.  Boston  &c.  R.  Co.,  1 
Allen  (Mass.)  187,  79  Am.  Dec.  724. 

==  Vars  V.  Grand  Trunk  R.  Co.,  23 
Upper  Can.  C.  P.  143;  Brownell  v. 
Troy  &c.  R.  Co.,  55  Vt.  218.  See  also, 
Southern  Ind.  Ry.  Co.  v.  Norman, 
165  Ind.  126,  74  N.  E.  896,  897  (cit- 
ing text) ;  Ohio  &c.  Ry.  Co.  v.  Trow- 
bridge, 126  Ind.  391,  26  N.  E.  64; 
Sherman  &c.  Co.  v.  Bridges,  16  Tex. 
Civ.  App.  64,  40  S.  W.  536. 

^a  Webster  v.  Chicago  &c.  Ry.  Co., 
158  Fed.  769,  86  C.  C.  A.  125.  See 
also  Chicago  &c.  Ry.  Co.  v.  Williams, 
56  Kan.  333,  43  Pac.  246;  Howard 
V.  Union  Freight  R.  Co.,  156  Mass. 
159,  30  N.  E.  479;  Crowley  v.  Chi- 
cago &c.  R.  Co.,  122  Wis.  287,  99 
N.  W.  1016. 

^  Rex  V.  Edgerly,  3  Salk.  183.  See 
also,  Reg.  v.  Chittenden,  49  J.  P. 
503;  Lucas  v.  State,  —  Ind.  — ,  90 
N.  E.  305. 

^Add.  Torts,  §  234;  Green  v.  Lon- 
don &c.  Omnibus  Co.,  7  C.  B.  N.  S. 
290.  See  also.  Commonwealth  v. 
Temple,  14  Gray  (Mass.)  69. 

"Rex  V.  Moore,  3  B.  &  Aid.  184; 
Barker  v.  Commonwealth,  19  Pa.  St. 
412;  Attorney-General  v.  Sheffield  &c. 


Co.,  19  Eng.  L.  &  Eq.  649;  State  v. 
White,  64  N.  H.  48,  5  Atl.  828.  Com- 
pare Matter  of  Prazee,  63  Mich.  396, 
30  N.  W.  72,  6  Am.  St.  310;  State  v. 
Hughes,  72  N.  Car.  25;  Anderson  v. 
Wellington,  40  Kan.  173,  19  Pac. 
719,  10  Am.  St.  175,  2  L.  R.  A.  llOn. 
A  procession  of  seven  members  of 
the  Salvation  Army  is  not  neces- 
sarily a  nuisance.  People  v.  Roches- 
ter, 44  Hun  (N.  Y.)  166.  See  City  of 
Chicago  V.  Trotter,  136  111.  430,  26  N. 
E.  359,  and  see  also,  note  in  39  L.  R. 
A.  672.  Strikers  who  gather  in  the 
street  and  forcibly  obstruct  and  pre- 
vent access  to  the  abutter's  premises 
may  be  enjoined  by  the  abutter. 
American  Steel  &c.  Co.  v.  Wire  Draw- 
ers' &c.  Union,  90  Fed.  608;  In  re 
Debs,  158  U.  S.  564,  587,  39  L.  ed. 
1092,  15  Sup.  Ct.  900. 

™  Commonwealth  v.  Milliman,  13 
Serg.  &R.  (Pa.)  403. 

"  North  Chicago  &c.  R.  Co.  v.  Lake 
View,  105  111.  207,  44  Am.  Rep.  788 
2  Am.  &  Eng.  Corp.  Cas.  6  (but  com- 
pare Moses  v.  Pittsburgh  &c.  R.  Co. 
21  111.  515).  See  also.  Smith  v 
Stokes,  4  B.  &  S.  84;  Harrison  v. 
Leafer,  5  L.  T.  (N.  S.)  640;  Wat- 
kins  v.  Reddin,  2  F.  &  F.  629;  Reg, 
v.  Chittenden,  49 -J.  P.  503;  15  Cox 
C.  C.  725;  Festinog  R.  Co.,  L.  R.  3 
Q.  B.  733. 
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case  it  was  held  that  the  use  of  a  steam  traction  engine  upon  the  streets 
of  a  city  is  not  necessarily  a  nuisance.*^  An  object  at  the  side  of  a 
highway,  or  in  close  proximity  thereto,  of  such  a  character  that  it  is 
naturally  calculated  to  frighten  horses  of  ordinary  gentleness,  may 
constitute  a  nuisance.*^  Thus,  where  a  steam  roller,  which  had  been 
used  in  repairing  a  street,  was  left  by  the  wayside  over  Sunday  so  that 
it  frightened  the  plaintiff's  horse,  it  was  held  to  be  a  nuisance;*'  and 
where  a  railroad  company  erected  a  derrick  upon  its  own  premises  in 
such  a  manner  that  the  arm  swung  over  the  highway,  thereby  frighten- 
ing the  plaintiff's  horse,  the  company  was  held  liable  for  all  dam.ages 
so  caused,  upon  the  ground  that  it  was  guilty  of  maintaining  a  nui- 
sance.** 


■  "Macomber  v.  Nichols,  34  Mich. 
212,  22  Am.  Rep.  522.  In  this  case, 
Cooley,  C.  J.,  says:  "When  the  high- 
way is  not  restricted  in  Its  dedica- 
tion to  some  particular  mode  of  use, 
it  Is  open  to  all  suitable  methods; 
and  it  cannot  be  assumed  that  these 
will  be  the  same  from  age  to  age, 
or  that  new  means  of  making  the 
way  useful  must  be  excluded  merely 
because  their  introduction  may  tend 
to  the  inconvenience  or  even  to  the 
Injury  of  those  who  continue  to  use 
the  road  after  the  same  manner  as 
formerly.  A  highway,  established 
for  the  general  benefit  of  passage 
and  traffic,  must  admit  of  new  meth- 
ods of  use  whenever  it  is  found  that 
the  general  benefit  requires  them; 
and  If  the  law  should  preclude  the 
adaptation  of  the  use  to  the  new 
methods,  it  would  defeat,  in  a 
greater  or  less  degree,  the  purposes 
for  which  highways  are  estab- 
lished." See  also,  Wabash  &c.  R. 
Co.  V.  Farver,  111  Ind.  195,  12  N. 
B.  296,  60  Am.  Rep.  696;  Bogue 
v.  Bennett,  156  Ind.  478,  60  N.  E. 
143,  83  Am.  St.  212  (quoting  and 
following  the  Macomber  case); 
post,  §  1104  (851).  Steam  trac- 
tion engine  held  a  nuisance  in 
Commonwealth  v.  Allen,  148  Pa.  St. 
358,  23  Atl.  1115,  33  Am.  St.  830,  16 
L.  R.  A.  148.  Compare  Phelan  v. 
Granite  Bituminous  Pav.  Co.,  —  Mo. 
— ,  127  S.  W.  318;  City  of  Harrods- 


burg  V.  Abram,  —  Ky.  — ,  127  S.  W. 
758. 

"  Cooley  Torts,  617,  citing  Cook  v. 
Charlestown,  98  Mass.  80;  Kings- 
bury V.  Dedham,  13  Allen  (Mass.) 
186,  90  Am.  Dec.  191;  Horton  v. 
Taunton,  97  Mass.  266;  Foshay  v. 
Glen  Haven,  25  Wis.  288,  3  Am.  Rep. 
73;  Ayer  v.  Norwich,  39  Conn.  376, 
12  Am.  Rep.  396;  Morse  v.  Rich- 
mond, 41  Vt.  435,  98  Am.  Dec.  600n. 
See  also.  House  v.  Metcalf,  27  Conn. 
631;  Judd  v.  Fargo,  107  Mass.  264; 
Wllkins  v.  Day,  L.  R.  20  Q.  B.  Dlv. 
110;  Cincinnati  R.  Co.  v.  Common- 
wealth, 80  Ky.  137;  State  v.  Van- 
dalla,  119  Mo.  App.  406,  94  S.  W. 
1009;  Stone  v.  Langworthy,  20  R.  I. 
602,  40  Atl.  832,  833  (citing  text); 
Lynn  v.  Hooper,  93  Me.  46,  44  Atl. 
127,  129,  47  L.  R.  A.  752  (also  citing 
text);  Truex  v.  South  Penn.  Oil 
Co.,  62  W.  Va.  540,  59  S.  E.  517,  518 
(quoting  text).  Compare  Harlow  v. 
Humiston,  6  Cow.  (N.  Y.)  189;  Wa- 
bash &c.  R.  Co.  V.  Farver,  111  Ind. 
195,  12  N.  E.  296,  60  Am.  Rep.  696. 

"Young  V.  New  Haven,  39  Conn. 
435. 

"Jones  v.  Railroad  Co.,  107  Mass. 
261.  See  generally,  as  to  the  duty  of 
railroad  companies.  State  v.  Chi- 
cago &c.  R.  Co.,  77  Iowa  442,  42  N. 
W.  365,  4  L.  R.  A.  298n;  Caldwell  v. 
Vlcksburg  &c.  Co.,  41  La.  Ann.  624, 
6  So.  217;  Kyne  v.  Wilmington  &c. 
R.  Co.  (Del.),  14  Atl.  922. 
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§  833.  (650)  TTnaiithorized  interference  with  highway.— Any  un- 
authorized interference  with  a  highway,  by  an  individual,  to  change  its 
grade  or  course,  is  a  nuisance,  even  though  it  may  be  improved  thereby 
and  rendered  more  convenient  for  travel.*"  So,  an  unauthorized  open- 
ing or  coal  hole  left  uncovered  in  a  sidewalk  so  as  to  make  travel 
thereon  dangerous,  has  been  held  to  be  a  nuisance;*'  and  any  unauthor- 
ized and  unguarded  excavation  within  or  near  a  highway,  by  which 
persons  in  the  lawful  use  of  the  way  are  liable  to  be  injured,  will  gen- 
erally be  deemed  a  nuisance.*''  Highways  may  not,  in  the  absence  of 
some  statutory  provision,  be  used  as  a  pasture  ground  for  cattle,  sheep 
or  horses,*'  and  streets  are  not  intended  as  playgrounds  for  children.*" 

§  834.  (651)  Legalized  obstructions — ^Private  rights. — An  obstruc- 
tion which  would  otherwise  constitute  a  nuisance  may  be  legalized,  so 
far  as  the  public  is  concerned,  by  legislative  enactment ;  for  that  which 
the  state  has  authorized  cannot  be  a  public  nuisance.""  Such  statutes, 
however,  are  strictly  construed,"^  and  although  one  may  assume  to 


«  Hunt  V.  Rich,  38  Me.  195;  Bate- 
man  v.  Surge,  6  Carr.  &  P.  391. 

« Irvine  v.  Wood,  51  N.  V.  224,  10 
Am.  Rep.  603;  Congreve  v.  Smith, 
18  N.  Y.  79;  Congreve  v.  Morgan,  18 
N.  Y.  84,  72  Am.  Dec.  495;  Severin  v. 
Eddy,  52  111.  189;  Galvln  v.  New 
York,  112  N.  Y.  223,  19  N.  B.  675. 
But  compare  Dickson  v.  Hollister, 
123  Pa.  St.  421,  16  Atl.  484,  10  Am. 
Rep.  533;  Fisher  v.  Thirkell,  21 
Mich.  1,  20,  4  Am.  Rep.  422;  Adams 
v.  Fletcher,  17  R.  I.  137,  20  Atl.  263, 
33  Am.  St.  859. 

"Coupland  v.  Hardingham,  3 
Campb.  398;  Stephani  v.  Brown,  40 
111.  428;  Portland  v.  Richardson,  54 
Me.  46,  89  Am.  Dec.  720;  Beatty  v. 
Gilmore,  16  Pa.  St.  463,  55  Am.  Dec. 
514;  Bond  v.  Smith,  44  Hun  (N.  Y.) 
219;  Runyon  v.  Bordine,  2  J.  S. 
Green  (N.  J.)  472;  State  v.  Society, 
42  N.  J.  L.  504,  506;  Burrell  Tp.  v. 
Uncapher,  117  Pa.  St.  353,  11  Atl. 
619,  2  Am.  St.  664;  Barnes  v.  Ward, 
9  C.  B.  392;  Temperance  Hall  Assn. 
v.  Giles,  33  N.  J.  L.  260;  Wood  Nui- 
sance, §  271. 

*«  Baldwin  v.  Ensign,  49  Conn.  113, 
44  Am.  Rep.  205;  Stackpole  v. 
Healy,  16  Mass.  33,  8  Am.  Dec.  121; 


Tonowanda  R.  Co.  v.  Munger,  5 
Denio  (N.  Y.)  255,  49  Am.  Dec.  239. 

*«Voshurgh  v.  Moak,  1  Cush. 
(Mass.)  453,  48  Am.  Dec.  613. 

"Cooley  Torts,  615;  First  Baptist 
Church  V.  Utica  &c.  R.  Co.,  6  Barb. 
(N.  Y.)  313;  Commonwealth  v. 
Capp,  48  Pa.  St.  53;  City  of  North 
Vernon  v.  Voegler,  103  Ind.  314,  327, 
2  N.  B.  821;  State  v.  Stoner,  39  Ind. 
App.  104,  107,  79  N.  B.  399,  400  (cit- 
ing text) ;  Perry  v.  New  Orleans  &c. 
R.  Co.,  55  Ala.  413,  28  Am.  Rep.  740; 
Detroit  v.  Detroit  &c.  R.  Co.,  37 
Mich.  558;  Gushing  v.  Boston,  128 
Mass.  330,  35  Am.  Rep.  383n;  Saw- 
yer v.  Davis,  136  Mass.  239;  Miller 
V.  City  of  New  York,  109  U.  S.  385, 
27  L.  ed.  971,  3  Sup.  Ct.  228;  Burrus 
V.  City  of  Columbus,  105  Ga.  42,  31 
S.  E.  124,  125  (citing  text). 

■^See  Jersey  City  v.  New  Jersey 
Cent.  R.  Co.,  40  N.  J.  Eq.  417,  2  Atl. 
262;  Newark  v.  Delaware  &c.  R.  Co., 
42  N.  J.  Eq.  196,  7  Atl.  123,  5  Cent. 
Rep.  630;  Pennsylvania  R.  Co.  v. 
Mish  (Pa.),  4  Cent.  Rep.  279;  Cogs- 
well V.  New  York  &c.  R.  Co.,  103  N. 
Y.  10,  8  N.  E.  537,  57  Am.  Rep.  701; 
Stormfeltz  v.  Turnpike  Co.,  13  Pa. 
St.  555;  Hughes  v.  Railroad  Co.,  2  R. 
I.  493. 
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act  under  their  provisions,  yet  if  he  steps  heyond  the  bounds  or  does  an 
act  authorized  by  the  statute  in  a  manner  different  from  that  prescribed, 
the  statute  will  not  protect  him,  and  he  may  become  liable  for  maintain- 
ing a  nuisance  the  same  as  if  no  such  statute  existed.^^  The  acts  that 
the  legislature  may  authorize,  which  would  otherwise  constitute  nui- 
sances, are,  in  general,  those  which  affect  public  highways,  or  public 
streams,  in  which  all  the  people  may  be  said  to  have  an  interest ;  and, 
although  there  is  some  apparent  conflict  among  the  decisions,  we  think 
the  better  rule,  and  the  one  sustained  by  the  weight  of  authority,  is  that 
such  authority  exempts  only  from  liability  to  prosecution  or  civil 
action  at  the  instance  of  the  state,  and  does  not  affect  claims  of  private 
citizens  for  damages  on  account  of  special  inconvenience  or  injury  not 
suffered  by  the  public  at  large.°^ 

§  835.  (652)  Illustrative  cases. — It  may  be  well  to  illustrate  the 
general  rules  we  have  stated  by  specific  instances  of  their  application. 
Thus,  the  power  of  the  legislature  to  authorize  obstructions  is  shown 
in  those  cases  in  which  it  is  held  that  railroad  companies  may  be  given 
the  right  to  lay  their  tracks  upon  a  city  street  f  *  that  a  navigable  stream 
may  be  bridged,^^  and  navigation  companies  given  special  privileges 
therein;^"  that  sewers  and  drains  may  be  constructed,  or  gas  and  water 

"^2  Commonwealth  v.  Nashua  &c.  R.  711;   Evansville  &c.  R.  Co.  v.  Dick, 

Co.,  2  Gray  (Mass.)  54;  Rex  v.  Mor-  9  Ind.  433;   Chicago  Great  Western 

ris,  1  B.  &  Ad.  441;    Randle  v.  Pa-  R.  Co.  v.  Leavenworth  &c.  Church, 

ciflc  R.  Co.,  65  Mo.  325;   Louisville  102  Fed.  85,  42  C.  C.  A.  178,  50  L. 

&c.    R.    Co.    V.    Commonwealth,    13  R.  A.  488;  Woodstock  Hdw.  &c.  Co. 

Bush  (Ky.)  388,  26  Am.  Rep.  205n;  v.    Charleston    &c.    Co.     (S.    Car.), 

Wood    Nuisance,    §    757;    Queen   v.  63  S.  E.  548,  554;  note  to  Louisville 

Bradford  Nav.  Co.,  6  Best.  &  S.  649;  &c.  Co.  v.  Lellyett,  1  L.  R.  A.  (N.  S.) 

Little  Miami  &c.  R.  Co.  v.  Commis-  49;   Alabama  &c.  R.  Co  v.  King,  93 

sioners,    31   Ohio   St.   338;    King  v.  Miss.  379,  47  So.  857,  22  L.  R.  A.  603, 

Morris  &c.  R.  Co.,  18  N.  J.  Eq.  397;  604. 

Commonwealth  v.  Railroad  Co.,  27  "Danville  &c.  R.  Co.  v.  Common- 
Pa.  St.  339,  67  Am.  Dec.  471n;  Cogs-  wealth,  73  Pa.  St.  29;  Common- 
well  v.  New  York  &c.  R.  Co.,  103  N.  wealth  v.  Old  Colony  &c.  R.  Co.,  14 
Y.  10,  8  N.  B.  537,  57  Am.  Rep.  701;  Gray  (Mass.)  93;  Milburn  v.  Cedar 
Thompson  v.  Pennsylvania  R.  Co.,  Rapids,  12  Iowa  246;  Randle  v.  Pa- 
51  N.  J.  L.  42,  15  Atl.  833.  cific  R.  Co.,  65  Mo.  325;  Williams  v. 

"  Baltimore   &c.    R.    Co.   v.   Fifth  New  York  Cent.  R.  Co.,  16  N.  Y.  97, 

Baptist  Church,  108  U.  S.  317,  27  L.  69  Am.  Dec.   651n;    South  Carolina 

ed.  739;  Pennsylvania  R.  Co.  v.  An-  &c.  R.  Co.  v.  Steiner,  44  Ga.  546. 

gel,  41  N.  J.  Eq.  316,  7  Atl.  332,  56  "Arimond  v.  Green  Bay  &c.  Co., 

Am.  Rep.  1,  5;  Sullivan  v.  Royer,  72  31  Wis.  316;  Lee  v.  Pembroke  Iron 

Cal.  248,  13  Pac.  655,  1  Am.  St.  51;  Co.,  57  Me.  481. 

Kobbe  V.  Village  of  New  Brighton,  "  Muskegon  Booming  Co.  v.  Bvart 

20  Misc.  (N.  Y.)  477,  45  N.  Y.  S.  777;  Booming  Co.,  34  Mich.  462;  People 

Bohan  v.  Port  Jarvis  Gas  &c.  Co.,  v.  Ferry  Co.,  68  N.  Y.  71. 
122  N.  Y.  18,  25  N.  B.  246,  9  L.  R.  A. 
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pipeS'  laid  in  the  streets  under  the  authority  conferred  upon  cities ;" 
and  that  steps,  or  the  like,  may  be  permitted  to  extend  into  the  street 
where  they  are  authorized  by  the  legislature."^  The  same  eases,  and 
others  of  a  similar  nature,  show  also  the  limitations  of  this  power. 
These  limitations  are  fully  set  forth  in  our  chapter  on  "The  Eights  and 
Eemedies  of  Abutters,"  yet  it  may  be  well  to  state  generally,  in  this 
connection,  that  while  the  state  may  restrict  its  own  right,  it  cannot 
take  away  or  seriously  impair  individual  rights,  such  as  the  right  of 
access,  by  authorizing  new  and  additional  burdens  or  servitudes  to  be 
placed  upon  a  highway,  without  awarding  to  the  abutter  such  compen- 
sation as  he  is  entitled  to  under  the  constitution."" 

§  836.  (653)  Power  of  municipality  to  authorize  obstructions — 
liability. — ^The  power  to  authorize  obstructions  may  be  delegated  to 
municipal  corporations,'"  but,  in  the  absence  of  a  provision  in  its 
charter  or  some  general  law  upon  the  subject,  a  municipality  has  no 
more  right  to  license  or  maintain  a  nuisance  than  an  individual  would 
have,  and  for  a  nuisance  maintained  upon  its  own  property  a  city  is 


"City  of  Quincy  v.  Bull,  106  JIl. 
337,  4  Am.  &  Eng.  Corp.  Cas.  554; 
Cincinnati  v.  Penny,  21  Ohio  St.  499, 
8  Am.  Rep.  73;  State  v.  Cincinnati 
&c.  Co.,  18  Ohio  St.  262;  City  of  In- 
dianapolis V.  Indianapolis  Gas  Co., 
66  Ind.  396;  Des  Moines  Gas  Co.  v. 
Des  Moines,  44  Iowa  505,  24  Am. 
Rep.  756. 

■*  Gushing  v.  City  of  Boston,  122 
Mass.  173;  Gushing  v.  City  of  Bos- 
ton, 128  Mass.  330,  35  Am.  Rep.  383; 
Louth  V.  Thompson,  1  Penn.  (Del.) 
149,  39  Atl.  1100.  Or  coal  holes  or 
cellar  openings.  Jorgensen  v. 
Squires,  144  N.  Y.  280,  39  N.  B.  373. 
Or  awnings.  Hoey  v.  Gilroy,  129  N. 
Y.  132,  29  N.  E.  85.  See  also  gen- 
erally, Wormser  v.  Brown,  149  N.  Y. 
163,  43  N.  E.  524;  Nelson  v.  God- 
frey, 12  111.  20;  Gregsten  v.  Chi- 
cago, 145  lU.  451,  34  N.  E.  426,  36 
Am.  St.  496;  Livingston  v.  Wolf,  136 
Pa.  St.  519,  20  Atl.  551,  20  Am.  St. 
936. 

"'Cooley  Torts,  616;  Stone  v.  Fair- 
hury  &c.  R.  Co.,  68  111.  394,  18  Am. 
Rep.  556;  Danville  &c.  R.  Co.  v. 
Commonwealth,  73  Pa.  St.  29;  Ellza- 


bethtown  &c.  R.  Co.  v.  Combs,  10 
Bush  (Ky.)  382,  19  Am.  Rep.  67; 
Wood  V.  Stowbridge,  16  C.  B.  (N. 
S.)  222  (disapproved  in  part  in  In 
re  Mayor  &c.,  193  N.  Y.  503,  87  N.  E. 
759,  762,  763);  Wetmore  v.  Story,  22 
Barb.  (N.  Y.)  414;  Abendroth  v. 
Manhattan  R.  Co.,  122  N.  Y.  1,  25  N. 
E.  496,  19  Am.  St.  461,  11  L.  R.  A. 
634n;  Wood  Nuisance,  §§  759,  762; 
post,  §  882  (695). 

™  Transportation  Co.  v.  Chicago, 
99  U.  S.  635,  25  L.  ed.  336;  Mercer 
V.  Railroad  Co.,  36  Pa.  St.  99;  Clarke 
v.  Blackmar,  47  N.  Y.  150;  Brown 
V.  Duplessls,  14  La.  Ann.  842;  State 
V.  Stoner,  39  Ind.  App.  104,  107,  79 
N.  B.  399,  400  (citing  text  and  hold- 
ing a  street  fair  authorized  under 
the  circumstances).  See  also,  Crof- 
ford  V.  Atlanta  &c.  R.  Co.,  158  Ala. 
288,  48  So.  366;  Garrett  v.  James,  65 
Md.  260,  3  Atl.  597;  Fralinger  v. 
Cooke,  108  Md.  682,  71  Atl.  529;  Mc- 
Laln  v.  City  of  Marquette,  148  Mich. 
480,  111  N.  W.  1079.  But  compare 
Van  Cleef  v.  Chicago,  240  111.  318, 
88  N.  E.  815,  130  Am.  St.  275,  23 
L.  R.  A.  (N.  S.)  636,  and  note. 
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liable  the  same  as  an  individual  would  be.*^  Even  where  a  city  is 
given  exclusive  power  over  its  streets,  such  power  must  be  exercised 
for  the  good  of  the  general  public,  and  the  city  cannot  authorize  ob- 
structions in  its  streets  for  merely  private  purposes.^^  Thus,  it  has  been 
held  that  a  city  cannot  authorize  the  construction  of  scales  in  a  street 
for  the  benefit  of  a  private  individual  ;**  nor  a  stand-pipe  for  water  ;'* 
nor  a  building  for  an  electric  light  plant;""  nor  a  voting  booth;'*  nor 
a  market  which  materially  interferes  with  the  access  of  a  lot  owner 


"Petersburg  v.  Applegarth,  28 
Gratt.  (Va.)  321,  26  Am.  Rep.  357; 
Hiblett  v.  Nashville,  12  Heisk. 
(Tenn.)  684,  27  Am.  Rep.  755n; 
Haag  v.  County  Com'rs,  60  Ind.  511, 
28  Am.  Rep.  654;  Harper  v.  Mil- 
waukee, 30  Wis.  365;  Judge  v.  Mer- 
iden,  38  Conn.  90;  Railroad  Co.  v. 
Norwalk,  37  Conn.  109;  Pfau  v. 
Reynolds,  53  111.  212;  St.  John  v. 
Mayor,  3  Bosw.  (N.  Y.)  483;  Mor- 
rison V.  Hinkson,  87  111.  587,  29  Am. 
Rep.  77;  State  v.  Dover,  46  N.  H. 
452;  Shaubuet  v.  St.  Paul  &c.  R. 
Co.,  21  Minn.  502;  Cohen  v.  Mayor, 
113  N.  Y.  532,  21  N.  E.  700,  10  Am. 
St.  506,  4  L.  R.  A.  406;  Edmonson 
V.  Moberly,  98  Mo.  163,  11  S.  W.  990; 
Hartford  County  v.  Wise,  71  Md.  43, 
18  Atl.  31;  Willett  v.  St.  Albans,  69 
Vt.  330,  38  Atl.  72.  See  also,  Ha- 
berli  v.  Boston,  190  Mass.  358,  76  N. 
E.  907,  4  L.  R.  A.  (N.  S.)  571,  and 
note;  Chambers  v.  Roanoke  Indus- 
trial &c.  Assn.,  —  Va.  — ,  68  S.  E. 
980;  City  of  Richmond  v.  Smith,  101 
Va.  161,  43  S.  E.  345.  A  city  is  not 
liable  where  a  rope  is  stretched 
across  a  sidewalk  by  order  of  a 
court.  Belvin  v.  Richmond,  85  Va. 
574,  8  S.  E.  378,  1  L.  R.  A.  807. 

"'  Adams  v.  Ohio  Falls  Car  Co.,  131 
Ind.  375,  31  N.  E.  57;  Costello  v. 
State,  108  Ala.  45,  18  So.  820,  35  L. 
R.  A.  303;  Sherlock  v.  Kansas  City 
&c.  R.  Co.,  142  Mo.  172,  43  S.  W.  629, 
64  Am.  St.  551;  People  v.  Harris, 
203  111.  272,  67  N.  B.  785,  96  Am.  St. 
304;  Chicago  Cold  Storage  Ware- 
house Co.  v.  People,  224  111.  287,  79 
N.  E.  692;  Montgomery  First  Nat. 
Bank  v.  Tyson,  133  Ala.  459,  33  So. 
144,  59  L.  R.  A.  399,  91  Am.  St.  46; 
Townsend  v.  Epstein,  93  Md.  537, 
49  Atl.  629,  86  Am.  St.  441,  52  L.  R. 
A.  409;  White  v.  City  of  Newberne, 


146  N.  Car.  447,  59  S.  B.  992,  993, 
125  Am.  St.  476,  13  L.  R.  A.  (N.  S.) 
1166n  (citing  text) ;  Butler  v.  F.  R. 
Penn  Tobacco  Co.,  152  N.  Car.  416, 
68  S.  B.  12,  14  (also  citing  text); 
Lacey  v.  Oskaloosa,  143  Iowa  704, 
121  N.  W.  542. 

»=  City  of  Tell  City  v.  Bielefield,  20 
Ind.  App.  1,  49  N.  E.  1090;  Berry 
Horn  Coal  Co.  v.  Scruggs-McClure 
&c.  Co.,  62  Mo.  App.  93;  State  v. 
Stroud  (Tenn.),  52  S.  W.  697.  Com- 
pare, however.  Town  of  Spencer  v. 
Andrews,  82  Iowa  14,  47  N.  W.  1007, 
12  L.  R.  A.  115. 

"Barrows  v.  City  of  Sycamore, 
150  111.  588,  37  N.  B.  1096,  41  Am. 
St.  400,  25  L.  R.  A.  535.  But  see 
Savage  v.  City  of  Salem,  23  Ore. 
381,  31  Pac.  832,  37  Am.  St.  688,  24 
L.  R.  A.  787;  Pikes  Peak  Power  Co. 
V.  Colorado  Springs,  105  Fed.  1.  44 
C.  C.  A.  333.  In  the  Oregon  case 
above  cited  the  city  was  held  to 
have  the  power  to  authorize  the 
erection  of  tanks  on  the  street  to 
supply  water  for  street  sprinkling 
because  they  were  for  a  public  pur- 
pose. So  in  Wallace  v.  Village  of 
Canandaigua,  117  N.  Y.  S.  912,  it 
was  held  that  a  public  monument 
might  be  erected  at  a  street  inter- 
section. 

«»McIllhinny  v.  Village  of  Tren- 
ton, 148  Mich.  380,  111  N.  W.  1083, 

118  Am.  St.  583,  10  L.  R.  A.  (N.  S.) 
623. 

"  Haberli  v.  Boston,  190  Mass.  358, 
76  N.  B.  907,  4  L.  R.  A.  (N.  S.)  571. 

"  City  of  Richmond  v.  Smith,  148 
Ind.  294,  47  N.  E.  630;  State  v. 
Laverack,  34  N.  J.  L.  201;  Wartman 
V.  Philadelphia,  33  Pa.  St.  202;  Lut- 
terloh  V.  Cedar  Keys,  15  Fla.  306. 
See  also,  Pettit  v.  Grand  Junction, 

119  Iowa  352,  93  N.  W.  381.     But 
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who  also  owns  the  fee  of  the  street.'^  So,  in  a  case  in  New  Jersey,  it 
was  held  that  the  common  council  of  the  city  of  Trenton  had  no  power 
to  license  an  individual  to  lay  a  private  sewer  in  a  public  street,  or  to 
discharge  filth  into  an  open  water-course,  although  its  charter  author- 
ized it  to  cause  sewers  to  be  constructed  in  any  part  of  the  city,  where, 
in  the  judgment  of  the  common  council  the  public  good  required  the 
same."* 

§837.  (654)  Power  of  municipality  to  declare  and  abate  nuisances. 

— In  order  to  protect  the  public  and  promote  the  health,  safety,  and 
general  welfare  of  their  inhabitants,  it  is  necessary  that  cities  should  be 
liberally  endowed  with  power  to  prevent  and  abate  nuisances,  and,  on 
this  account,  the  various  state  legislatures  have  conferred  upon  cities 
very  extensive  authority  over  such  matters ;""  but  a  city  ordinance 
declaring  a  thing  to  be  a  nuisance  does  not  necessarily  make  it  one, 
and  the  city  cannot  destroy  property  as  a  nuisance  when,  in  truth,  it  is 


see  Henkel  v.  Detroit,  49  Mich.  249, 
13  N.  W.  611,  43  Am.  Rep.  464;  Tom- 
lin  V.  Cape  May,  63  N.  J.  L.  429,  44 
Atl.  209.  The  weight  of  authority  Is 
clearly  to  the  effect  that  cities  ordi- 
narily have  no  power  either  to  erect 
or  authorize  the  erection  of  market 
buildings  or  the  like  in  the  streets. 
See  also.  State  v.  Mobile,  5  Port. 
(Ala.)  279,  30  Am.  Dec.  564;  Colum- 
bus V.  Jaques,  30  Ga.  506;  Schopp  v. 
St.  Louis,  117  Mo.  131,  22  S.  W.  898, 
20  L.  R.  A.  783;  McDonald  v.  New- 
ark, 42  N.  J.  L.  136,  7  Atl.  855; 
Wilder  v.  Cincinnati,  1  Ohio  N.  P. 
347;  Kites  v.  Dayton,  8  Ohio  Dec. 
Reprint  170. 

■"  Hutchinson  v.  State,  39  N.  J.  Eq. 
569,  8  Am.  &  Eng.  Corp.  Cas.  345. 
For  additional  illustrative  cases  see 
Costello  V.  State,  108  Ala.  45,  18  So. 
820,  35  L.  R.  A.  303;  City  of  Mobile 
V.  Louisville  &c.  R.  Co.,  124  Ala. 
132,  26  So.  902;  Macon  v.  Harris, 
73  Ga.  428;  Pennsylvania  Co.  v.  Chi- 
cago, 181  111.  289,  54  N.  B.  825,  53 
L.  R.  A.  223;  City  of  St.  Paul  v.  Chi- 
cago &c.  R.  Co.,  63  Minn.  330,  63  N. 
W.  267,  65  N.  W.  649,  68  N.  W.  458, 
34  L.  R.  A.  184;  State  v.  Murphy, 
134  Mo.  548,  31  S.  W.  784,  34  S.  W. 
51,  35  S.  W.  1132,  34  L.  R.  A.  369 
56  Am.  St.  515;  State  v.  Franklin, 
133  Mo.  App.   486,  113   S.  W.   652; 


Beecher  v.  Newark  &c.  Com'rs,  65  N. 
J.  L.  307,  47  Atl.  466;  Re  Fiegle,  36 
Misc.  (N.  Y.)  27,  72  N.  Y.  S.  438; 
Tilly  V.  Mitchell  &c.  Co.,  121  Wis.  1, 
98  N.  W.  969,  105  Am.  St.  1007. 
Lunch  wagons  obstructing  streets  as 
well  as  stands  in  streets  have  been 
held  beyond  the  power  of  municipali- 
ties to  authorize.  Commonwealth  v. 
Morrison,  197  Mass.  199,  83  N.  E. 
415,  14  L.  R.  A.  (N.  S.)  194,  123  Am. 
St.  338;  Spencer  v.  Mahon,  75  S.  Car. 
232,  55  S.  E.  321.  See  also,  Pegames 
V.  Chicago,  111  111.  App.  590;  People 
V.  Ahearn,  124  App.  Div.  (N.  Y.) 
840,  109  N.  Y.  S.  249;  People  v. 
Willis,  9  App.  Dlv.  (N.  Y.)  214,  41 
N.  Y.  S.  168;  People  v.  Keating, 
168  N.  Y.  390,  61  N.  E.  637.  But  com- 
pare Rex  V.  Bartholomew,  (1908)  1 
K.  B.  555. 

""  See  Barnes  v.  District  of  Colum- 
bia, 91  U.  S.  540,  23  li.  ed.  440; 
Wabash  R.  Co.  v.  Defiance,  167  U. 
S.  88,  42  L.  ed.  87,  17  Sup.  Ct.  748; 
City  of  Terre  Haute  v.  Turner,  3 
Ind.  522;  Dudley  v.  Frankfort,  12 
B.  Hon.  (Ky.)  610;  City  of  Phila- 
delphia v.  Railroad  Co.,  58  Pa.  St. 
253;  Sinton  v.  Ashbury,  41  Cal.  525; 
Winona  v.  Huff,  11  Minn.  119.  Au- 
thority held  to  be  Implied  as  a  law 
of  self-preservation  in  Bltzer  v.  Le- 
verton,  9  Kan.  App.  76,  57  Pac.  1045. 
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not  a  miisanee.'"*  A  city  may,  however,  in  a  proper  case,  remove  an 
obstruction  from  a  street,  even  though  the  obstruction  may  not  be 
strictly  a  nuisance.'"* 

§838.  (655)  Extent  of  municipal  authority  over  nuisances. — The 
extent  of  municipal  authority  over  nuisances  depends  largely,  if  not 
entirely,  upon  the  powers  granted  by  the  legislature.  Authority  to 
preserve  the  health  of  the  citizens  and  the  safety  of  their  property  is 
said  to  be  a  sufficient  foundation  upon  which  to  base  ordinances  for  the 
suppression  of  whatever  is  intrinsically  and  necessarily  a  nuisance.'^ 
Where  specific  authority  over  certain  structures,  acts,  trades  or  voca- 
tions is  granted,  the  extent  of  that  authority  is  to  be  measured  by  the 
terms  of  the  grant.''^  If  authority  to  prevent  and  remove  nuisances 
is  expressly  granted,  almost  the  only  restriction  that  can  be  implied 
is  that  it  shall  be  exercised  for  the  public  health,  safety  and  con- 
venience.'^ 


"Village  of  Des  Plaines  v.  Poyer, 
123  111.  348,  14  N.  E.  677,  5  Am.  St. 
524;  Tissot  v.  Great  Southern  Tel. 
Co.,  39  La.  Ann.  996,  3  So.  261,  4 
Am.  St.  248;  Yates  v.  Milwaukee, 
10  Wall.  (U.  S.)  497,  19  L.  ed.  984; 
Pye  V.  Peterson,  45  Tex.  312,  23 
Am.  Rep.  608;  Dingley  v.  Boston, 
100  Mass.  544;  In  re  Lowe,  54 
Kan.  757,  39  Pac.  710,  27  L.  R.  A. 
545;  1  Dillon  Munic.  Corp.,  §  374; 
Wood  Nuisance,  §  740.  See  also, 
Laugel  v.  Bushnell,  197  111.  20,  26, 
63  N.  E.  1086.  58  L.  R.  A.  266;  City 
of  Carthage  v.  Munsell,  203  111.  474, 
67  N.  E.  831;  City  of  Evansville  v. 
Miller,  146  Ind.  613,  45  N.  E.  1054, 
38  L.  R.  A.  161;  Boyd  v.  Frankfort, 
117  Ky.  199,  25  Ky.  L.  1311,  77  S.  W. 
669,  111  Am.  St.  240;  Grossman  v. 
Oakland,  30  Ore.  478,  41  Pac.  5,  36 
L.  R.  A.  593,  60  Am.  St.  832;  Rich- 
mond V.  Caruthers,  103  Va.  774,  50 
S.  B.  265,  70  L.  R.  A.  1005.  But  see 
Vanderhurst  v.  Tholcke,  113  Cal. 
147,  45  Pac.  266,  35  L.  R.  A.  267. 

"a  See  Lacey  v.  Oskaloosa,  143 
Iowa  704,  121  N.  W.  542.  But  com- 
pare Tolman  &  Co.  v.  Chicago,  240 
111.  268,  88  N.  E.  488.  Even  tempo- 
rary use  by  abutters  or  others  must 
be  somewhat  in  the  control  of  the 
city,  and  under  the  police  power,  as 


elsewhere  shown,  cities  can  require 
pipes  or  tracks  to  be  removed  from 
one  place  to  another,  in  a  proper 
case,  and  so  where  necessary  to  im- 
prove the  street  or  the  like,  even 
abutters  may  have  to  cease  for  the 
time  being  such  temporary  use  as 
they  may  have  made  of  the  highway 
before.  See  also,  Blanke  v.  Genoa 
Junction,  140  Wis.  211,  121  N.  W. 
132. 

"1  Dillon  Munic.  Corp.,  §§  141, 
144,  379.  See  also,  Ferrenbach  v. 
Turner,  86  Mo.  416,  56  Am.  Rep. 
437;  City  &c.  R.  Co.  v.  Savannah,  77 
Ga.  731,  4  Am.  St.  106;  City  of  St. 
Louis  V.  Shoenbusch,  95  Mo.  618,  8 
S.  W.  791.  The  power  involved  in 
the  enactment  of  ordinances  such  as 
those  referred  to  in  the  case  stated 
is  a  branch  of  the  police  power,  and 
it  is  appropriately  delegated  to  lo- 
cal governmental  instrumentalities. 
Commonwealth  v.  Plaisted,  148  Mass. 
375,  19  N.  E.  224,  12  Am.  St.  566, 
2  L.  R.  A.  142n;  Ex  parte  Byrd,  84 
Ala.  17,  4  So.  397,  5  Am.  St.  328. 

"1  Dillon  Munic.  Corp.,  §  379; 
Gushing  v.  City  of  Boston,  128  Mass. 
330,  35  Am.  Rep.  383. 

"  See  City  of  Dubuque  v.  Maloney, 
9  Iowa  450;  Roberts  v.  Ogle,  30  111. 
459,    83    Am.    Dec.    201;    White   v. 
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§  839.  (656)  Illustrative  cases. — ^Where  a  municipal  charter  gave 
a  town  power  "to  define  and  declare  what  shall  be  deemed  nuisances, 
and  to  prevent  and  abate  the  same,  and  provide  for  the  punishment  of 
offenders  against  any  order  or  ordinance  passed  concerning  the  same," 
it  was  held  that  the  town  authorities  were  authorized  to  pass  an  ordi- 
nance declaring  the  use  of  steam  as  a  motive  power  to  propel  street 
cars  along  its  streets  to  be  a  nuisance,  and  prohibiting  the  same  under 
penalty  fixed  by  the  ordinance.''*  The  court,  in  the  case  ]ust  cited, 
recognized  the  rule  that  there  are  many  things  which  are  not  nuisances 
and  cannot  be  made  nuisances  by  a  municipal  ordinance ;  but,  "on  the 
other  hand,"  the  court  proceeded  to  say,  "there  are  many  things  which 
courts,  without  proof,  will,  on  the  same  principle,  declare  nuisances. 
Such,  for  instance,  would  be  the  digging  of  a  pit,  or  the  erection  of  a 
house,  or  other  obstruction,  in.  a  public  highway;  and  an  ordinance 
passed  by  a  town  or  city  having,  as  in  the  present  case,  a  general  power 
over  the  subject,  declaring  such  obstructions  nuisances,  would  be  valid 
on  its  face,  and  a  conviction  might  probably  be  had  under  it,  without 
any  extrinsic  proof  to  show  that  the  act  complained  of  was,  in  fact, 
a  nuisance.  In  all  such  cases  it  is  sufficient  to  show  the  existence  of 
the  fact  constituting  the  nuisance.  And  so  we  regard  the  use  of  steam 
in  the  manner  specified  in  the  ordinance,  for  the  purpose  of  propelling 
street  cars  along  a  public  street  in  a  thickly  populated  town  in  the 
absence  of  any  legislative  grant  authorizing  it  to  be  done.  Such  a  use 
of  steam,  under  the  circumstances  stated,  is,  per  se,  a  nuisance."'^ 
So,  where  a  city  charter  empowered  its  council  "to  make  regulations 
to  secure  the  general  health  of  the  inhabitants  and  to  prevent  and 
remove  nuisances;  *  *  *  to  provide  for  the  enclosing,  improving 
and  regulating  all  public  grounds,  and  for  regulating  the  use  of  the 
river  and  banks  thereof,  and  the  commons  adjacent  thereto,"  and  also 
gave  the  city  full  authority  over  streets  and  alleys,  it  was  held  that  the 

Mayor,  2  Swan  (Tenn.)  364;   Salem  111.  207,  44  Am.  Rep.  788.     See  also, 

v.  Railroad  Co.,  98  Mass.  431,  96  Am.  Commonwealtli  v.  Allen,  148  Pa.  St. 

Dec.    650;    Dingley   v.    Boston,    100  358,  23  Atl.  1115,  33  Am.  St.  830,  16 

Mass.    544;     City    of    Baltimore    v.  L.  R.  A.  148n;   American  &c.  Co.  v. 

Radecke,  49   Md.  217,  33  Am.  Rep.  Hess,  125  N.  Y.  641,  26  N.  E.  919,  21 

239;   City  of  St.  Paul  v.  Colter,  12  Am.    St.    764.      Compare,    however, 

Minn.  41,  90  Am.  Dec.  278.  Macomber  v.  Nichols,  34  Mich.  212, 

'*  North  Chicago  &c.  R.  Co.  v.  Lake  22  Am.  Rep.  522;  Bogue  v.  Bennett, 

View,  105  111.  207,  44  Am.  Rep.  788,  156  Ind.  478,  60  N.  E.  143,  83  Am.  St. 

2  Am.  &  Eng.  Corp.  Cas,  6.  212;   McCarter  v.  Ludlum  Steel  &c. 

•"Per  Mulkey,  J.,  in  North  Chi-  Co..  71  N.  J.  Eq.  330,  63  Atl.  761. 
cago  &c.  R.  Co.  V.  Lake  View,  105 
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council  had  the  power  to  adopt  an  ordinance  directing  the  city  marshal 
to  remove  all  obstructions  from  certain  highways  in  the  city  which 
prevented  free  access  to  river  fords,  notwithstanding  such  obstructions 
were  caused  by  a  bridge  company  whose  charter  assumed  to  confer 
exclusive  bridge  privileges  for  five  miles  up  and  down  the  river.'"  Un- 
der the  general  power  conferred  upon  the  city  of  Boston  to  make 
"needful  and  salutary  by-laws,"  an  ordinance  requiring  the  tenants, 
occupants  or  owners  of  premises  bordering  upon  the  streets  to  clear  the 
snow  from  the  sidewalks  in  front  of  their  property,  was  held  reason- 
able and  valid  ;^'  and  an  ordinance  compelling  railroad  companies, 
whose  tracks  were  placed  in  the  city  streets,  to  water  their  tracks  so 
as  to  lay  the  dust,  was  held  in  another  case  to  be  authorized  by  a 
charter  providing  that  the  cily  should  have  authority  "to  make,  ordain 
and  establish  such  by-laws,  ordinances,  rules  and  regulations  as  shall 
appear  requisite  and  necessary  for  the  security,  welfare  and  convenience 
of  the  said  city  and  its  inhabitants,  and  for  preserving  health,  peace 
and  ^ood  government  within  the  limits  of  the  same.'"*  It  has  also  been 
held  that  the  power  to  make  "salutary  by-laws,"  respecting  the  use  of 
■  streets  will  authorize  an  ordinance  regulating  the  use  of  streets  for 
moving  buildings,'"  and  power  to  preserve  the  peace  and  quiet  of 
a  city  authorizes  an  ordinance  forbidding  "all  disorderly  shouting 
and  dancing"  in  the  streets,  although  such  conduct  may  not  be  in 
violation  of  any  law  of  the  state.*"   On  the  other  hand,  it  has  been  held 

"Compton  V.  Waco  Bridge  Co.,  62  also,  Pedrlck  v.  Bailey,  12  Gray 
Tex.  715,  8  Am.  &  Eng.  Corp.  Cas.  (Mass.)  161;  Union  R.  Co.  v.  Cam- 
388.  So,  under  such  a  charter,  the  bridge,  11  Allen  (Mass.)  287;  State 
city  may  pass  an  ordinance  for  im-  v.  McMahon,  76  Conn.  97,  55  Atl. 
pounding  hogs  running  at  large  In  591;  State  v.  McCrlllls,  28  R.  I.  165, 
the  streets.  City  of  Waco  v.  Powell,  66  Atl.  301,  9  L.  R.  A.  (N.  S.)  635. 
32  Tex.  258.  See  also,  Mayor  of  Contra,  Grldley  v.  Bloomington,  88 
Hagerstown  v.  Witmer,  86  Md.  293,  111.  554,  30  Am.  Rep.  566. 
37  Atl.  965,  39  L.  R.  A.  649;  Coch-  "City  &c.  R.  Co.  v.  Mayor,  77  Ga. 
rane  v.  Frosthurg,  81  Md.  54,  31  Atl.  731,  4  Am.  St.  106.  See  also.  South 
703,  27  L.  R.  A.  728,  48  Am.  St.  479;  Covington  &c.  R.  Co.  v.  Berry,  93 
Jeans  v.  Morrison,  99  Mo.  App.  208,  Ky.  43,  18  S.  W.  1026,  40  Am.  St. 
73  S.  W.  235;  Chattanooga  v.  Nor-  161,  15  L.  R.  A.  604;  State  v.  Eliza- 
man,  92  Tenn.  73,  20  S.  W.  417;  Bol-  beth,  58  N.  J.  L,.  619,  32  L.  R.  A.  170; 
ton  v.  Velllnes,  94  Va.  393,  26  S.  E.  Chesapeake  &c.  R.  Co.  v.  Maysville 
847,  64  Am.  St.  737.  But  compare  (Ky.),  24  Ky.  L.  615,  69  S.  W.  728, 
Varden  v.  Mount,  78  Ky.  86,  39  Am.  63  L.  R.  A.  193. 
Rep.  208;  Wilson  v.  Beyers,  5  Wash.  "Day  v.  Green,  4  Cush.  (Mass.) 
303,  32  Pac.  90,  34  Am.  St.  858.  433.                i 

"  Goddard,    Petitioner,    16    Pick.  *"  Washington  v.  Frank,  1  Jones  L. 

(Mass.)  504,  28  Am.  Dec.  259;  Klrby  (N.  Car.)  436.    As  further  illustrat- 

V.  Boylston  Market  Assn.,  14  Gray  ing  the  power  of  cities  over  obstruc- 

(Mass.)  249,  74  Am.  Dec.  682.    See  tions  and  nuisances  in,  over,  or  un- 
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§    840 


that  a  city  ordinance  forbidding  the  working  of  convicts  upon  the 
streets  is  invalid,  notwithstanding  the  city  charter  gives  its  council 
"power  to  prevent  injury  or  annoyance  within  the  limits  of  the  cor- 
poration from  anything  dangerous,  offensive  or  unhealthy,  and  to  cause 
nuisances  to  be  abated ;"  and  the  court  refused  to  grant  an  injunction 
at  the  suit  of  the  city  against  the  lessee  of  the  penitentiary  to  prevent 
him  from  working  the  convicts  upon  its  streets.*^ 

§  840.  (657)  City  cannot  contract  away  its  authority  over  streets. 

— ^A  city  has  no  power  to  enter  into  a  contract  not  to  exercise  its  legis- 
lative authority  over  streets,  when  the  public  good  demands  that  it 
should  act.^^  Such  authority  is  conferred  upon  municipal  corporations 


der  streets,  see  Baker  v.  Boston,  12 
Pick.  (Mass.)  184,  22  Am.  Dec.  421; 
Commonwealth  v.  Stodder,  2  Cush. 
(Mass.)  562,  48  Am.  Dec.  679;  Jack- 
son v.  People,  9  Mich.  Ill,  77  Am. 
Dec.  491;  Commonwealth  v.  Brooks, 
99  Mass.  434;  Randall  v.  Van  Vech- 
ten,  19  Johns.  (N.  Y.)  60,  10  Am. 
Dec.  193;  City  of  Philadelphia  v. 
Railroad  Co.,  58  Pa.  St.  253;  Milhau 
V.  Sharp,  15  Barb.  (N.  Y.)  193; 
Irvin  v.  Fowler,  5  Rob.  (N.  Y.)  482; 
Harvey  v.  Dewoody,  18  Ark.  252; 
Nelson  v.  Godfrey,  12  111.  20;  Con- 
greve  v.  Morgan,  18  N.  Y.  84,  72  Am. 
Dec.  495;  State  v.  Mobile,  5  Port. 
(Ala.)  279,  30  Am.  Dec.  564;  Plem- 
ingsburg  v.  Wilson,  1  Bush  (Ky.) 
203;  Hart  v.  Mayor  of  Albany,  9 
Wend.  (N.  Y.)  570,  24  Am.  Dec.  165; 
Commonwealth  v.  Plaisted,  148 
Mass.  375,  19  N.  E.  224,  12  Am.  St. 
566,  2  L.  R.  A.  142n;  Pedrick  v. 
Bailey,  12  Gray  (Mass.)  161;  Long 
V.  Jersey  City,  37  N.  J.  L.  348;  State 
v.  Merrill,  37  Me.  329;  Skaggs  v. 
City  of  Martinsville,  140  Ind.  476,  39 
N.  E.  241,  49  Am.  St.  209,  33  L.  R. 
A.  781.  The  authorities  are  re- 
viewed and  classified  in  the  elabo- 
rate note  to  Mayor  of  Hagerstown 
V.  Witmer,  39  L.  R.  A.  649.  See  also, 
Pickrell  v.  Carlisle,  135  Ky.  126,  121 
S.  W.  1029;  White  v.  Philadelphia, 
223  Pa.  563,  72  Atl.  856. 

"  Ward  V.  City  of  Little  Rock,  41 
Ark.  526,  48  Am.  Rep.  46,  8  Am.  & 
Eng.  Corp.  Oas.  397.  See  also.  In 
re  Frazee,  63  Mich.  396,  30  N.  W.  72, 


6  Am.  St.  310.  But  compare  Love  v. 
Judge  Recorders'  Ct.,  128  Mich.  545, 
87  N.  W.  785,  55  L.  R.  A.  618. 

''  State  V.  Board  of  Park  Com'rs 
of  Minneapolis,  100  Minn.  150,  110 
N.  W.  1121,  1123,  9  L.  R.  A.  (N.  S.) 
1045n  (citing  text);  Louisville 
&c.  R.  Co.  V.  Louisville,  8  Bush 
(Ky.)  415;  Milhau  v.  Sharpe,  27 
N.  Y.  611,  84  Am.  Dec.  314;  Amer- 
ican &c.  Co.  V.  Hess,  125  N.  Y. 
641,  26  N.   E.  919,  21  Am.   St.  764, 

13  L.  R.  A.  454n;    Davis  v.  Mayor, 

14  N.  Y.  506,  67  Am.  Dec.  186, 
and  note;  Goszler  v.  Georgetown, 
6  Wheat.  (U.  S.)  593;  City  of  In- 
dianapolis V.  Indianapolis  Gas  &c. 
Co.,  66  Ind.  396,  405;  City  of  Peru 
V.  Gleason,  91  Ind.  566;  Grand 
Trunk  &c.  Ry.  Co.  v.  South  Bend,  — 
Ind.  — ,  89  N.  E.  885,  887,  889  (cit- 
ing text);  City  of  Oakland  v.  Car- 
pentier,  13  Cal.  540;  Gale  v.  Kala- 
mazoo, 23  Mich.  344,  9  Am.  Rep.  80; 
Lord  v.  Oconto,  47  Wis.  386,  2  N.  W. 
785;  Belcher  &c.  Co.  v.  St.  Louis  &c. 
Co.,  82  Mo.  121;  State  v.  Murphy, 
134  Mo.  548,  31  S.  W.  784,  34  S.  W. 
51,  35  S.  W.  1132,  56  Am.  St.  515,  34 
L.  R.  A.  369;  City  of  Denver  v. 
Girard,  21  Colo.  447,  42  Pac.  662,  663 
(citing  text) ;  Snyder  v.  City  of  Mt. 
Pulaski,  176  111.  397,  52  N.  E.  62,  44 
L.  R.  A.  407;  Wabash  R.  Co.  v.  De- 
fiance, 167  U.  S.  88,  42  L.  ed.  87, 
17  Sup.  Ct.  748;  1  Dillon  Munlc. 
Corp.,  §  97;  Cooley  Const.  LIm.,  206, 
et  seq.  See  also,  Pettlt  v.  Grand 
Junction,  119  Iowa  352,  93  N.  W.  381, 
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for  the  benefit  of  the  public,  and  it  would  be  contrary  to  public  policy, 
as  well  as  against  the  positive  law,  to  permit  a  city  by  contract  or  by 
ordinance  to  deprive  itself  of  the  power  to  perform  its  public  duties. 
Illustrations  of  this  general  rule  are  numerous,  but  as  particular 
phases  of  the  subject  will  be  considered  in  other  connections,  it  is  suflB- 
cient,  here  to  refer  to  a  few  of  the  many  decisions.** 

§  841.  (658)  Liability  of  municipality  for  failure  to  remove  a  nui- 
sance.— It  is  said  by  Mr.  Wood  that :  "When  a  municipal  corporation 
has  ample  power  to  remove  a  nuisance  which  is  injurious  to  the  health, 
endangers  the  safety,  or  impairs  the  convenience  of  its  citizens,  *  *  * 
it  is  liable  for  all  the  injuries  that  result  from  a  failure  on  its  part  to 
properly  exercise  the  power  possessed  by  it."**  There  are,  undoubtedly, 
cases  in  which  municipal  corporations  have  rightly  been  held  liable  for 
special  injuries  caused  by  obstructions  and  defects  in  their  streets  of 
such  a  character  that  they  constituted  nuisances  ;*^  but  the  general  rule 
is  well  settled  that  municipal  corporations  are  not  liable  for  failing  to 
exercise  governmental  and  discretionary  powers,  and,  for  this  reason, 
we  think  that  such  corporations  are  not,  ordinarily,  liable  for  failing 
to  exercise  their  power  to  remove  or  abate  a  nuisance,  unless  they  are 
made  responsible  therefor  by  statute,  or  the  particular  nuisance  is  one 
in  which  they  are  interested,  or  over  which  they  have  control  in  what 
may  be  termed  their  individual  capacity,  as  distinguished  from  that  of 
a  governmental  instrumentality.*" 

383  (citing  text);  Vandalia  R.  Co.  »»See  Parker  v.  Macon,  39  Ga.  725, 
V.  State,  166  Ind.  219,  231,  76  N.  B.  99  Am.  Dec.  486;  Norristown  v. 
980,  984,  117  Am.  St.  370  (citing  Meyer,  67  Pa.  St.  355;  Kiley  v.  Kan- 
text);  White  v.  City  of  New  Berne,  sas  City,  69  Mo.  102,  33  Am.  Rep. 
146  N.  Car.  447,  59  S.  E.  992,  993,  491;  People  v.  Albany,  11  Wend.  (N. 
125  Am.  St.  476,  13  L.  R.  A.  (N.  S.)  Y.)  539,  27  Am.  Dec.  95n;  Circle- 
1166n   (citing  text).  ville  v.  Sohn,  59  Ohio  St.  285,  52  N. 

^City  of  Jacksonville  v.  Ledvitte,  B.  788,  69  Am.  St.  777,  48  Cent.  L. 

26  Pla.  163,  7  So.  885,  9  L.  R.  A.  69,  J.  216   (citing  text);   Cutler  v.  City 

23  Am.  St.  558;    State  v.  Northern  of  Des  Moines,  137  Iowa  643,  113  N. 

Pac.  R.  Co.,  98  Minn.  429,  108  N.  W.  W.  1081. 

269;    Swift  v.  Delaware  &c.  R.  Co.,  '"See   Hill   v.    Boston,    122    Mass. 

66  N.  J.  Eq.  34,  57  Atl.  456;    State  344,    23    Am.    Rep.    332;    Oliver    v. 

v.  New  York,  3  Duer  (N.  Y.)   119;  Worcester,    102    Mass.    489,    3    Am. 

State  v.  Atlantic  &c.  R.  Co.,  141  N.  Rep.  485;   Griffin  v.  Mayor,  9  N.  Y. 

Car.    736,    53    S.    B.    290;     State   v.  456,  459,  461,  61  Am.  Dec.  700;  Cain 

Murphy,  170  U.  S.  78,  42  L.  ed.  955,  v.  Syracuse,  95  N.  Y.  83;    Davis  v. 

18   Sup.  Ct.  505;    Northern  Pac.  R.  Montgomery,    51    Ala.    139,   23    Am. 

Co.  v.  Minnesota,  208  TJ.  S.  583,  28  Rep.   545;    Hewison  v.  New  Haven, 

Sup.  Ct.  341.  37  Conn.  475,  9  Am.  Rep.  342;  Kiley 

"Wood  Nuisance,  §  749.  v.  Kansas  City,  87  Mo.  103,  56  Am. 
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§  842.  (659)  No  right  by  prescription  to  maintain  public  nuisance. 

— There  can  be  no  rightful  permanent  possession  of  a  public  highway 
for  private  purposes;*'  and,  although  a  right  to  maintain  a  private 
nuisance  may,  in  some  cases,  be  acquired  by  prescription,  no  length  of 
time  will  render  a  public  nuisance,  such  as  the  obstruction  of  a  high- 
way, legal,  or  give  the  person  guilty  of  maintaining  it  any  right  to  con- 
tinue it  to  the  detriment  of  the  public.**  Each  day's  continuance  of 
such  a  nuisance  is  an  indictable  offense.*" 

§843.  (660)  Summary  abatement  of  nuisance  by  travder. — It  is 

seldom  that  the  law  permits  a  person  to  redress  his  own  wrong  by 
his  own  act  without  the  aid  of  legal  proceedings,  but  the  abatement  of 
a  public  nuisance,  such  as  the  obstruction  of  a  highway,  furnishes  an 
instance  where  one  who  is  specially  injured  may,  within  certain  limits, 
"take  the  law  into  his  own  hands."®"  It  was  formerly  held  that  any  one 
might  abate  a  public  nuisance,  whether  specially  injured  or  not  ;"^  but 


Rep.  443;  City  of  Anderson  v.  East, 
117  Ind.  126,  19  N.  E.  726,  10  Am. 
St.  35;  Klstner  v.  Indianapolis,  100 
Ind.  210;  City  of  Ft.  Wortli  v.  Craw- 
ford, 64  Tex.  202,  53  Am.  Rep.  753, 
8  Am.  &  Eng.  Corp.  Cas.  406;  City  of 
Greenville  v.  Britten,  19  Tex.  Civ. 
App.  79,  45  S.  W.  970  (quoting  text). 
See  also,  Sievers  v.  San  Francisco, 
115  Cal.  648,  47  Pac.  687,  56  Am.  St. 
153;  Hourigan  v.  Norwich,  77  Conn. 
358,  59  Atl.  487;  City  of  Dalton  v. 
Wilson,  118  Ga.  100,  44  S.  E.  8S0,  98 
Am.  St.  101;  City  of  Chicago  v.  Wil- 
liams, 182  111.  135,  55  N.  E.  123; 
Miller  v.  Minneapolis,  75  Minn.  131, 
77  N.  W.  788;  Irvine  v.  Chattanooga, 
101  Tenn.  291,  47  S.  W.  219;  Holl- 
man  v.  Platteville,  101  Wis.  94,  76 
N.  W.  1119,  70  Am.  St.  899;  Millett 
v.  Princeton,  167  Ind.  582,  79  N.  E. 
909,  10  L.  R.  A.  (N.  S.)  785;  note 
in  23  L.  R.  A.  (N.  S.)  636. 

^  Sims  V.  Frankfort,  79  Ind.  446; 
ante,  §  828  (645). 

«»Rex  V.  Cross,  3  Camp.  227;  State 
V.  Phipps,  4  Ind.  515;  Weld  v." 
Hornhy,  7  East  199;  Rung  v.  Shone- 
herger,  2  Watts  (Pa.)  23,  26  Am. 
Dec.  95;  Dygert  v.  Schenck,  23 
Wend.  (N.  Y.)  446,  35  Am.  Dec. 
575n;  Mills  v.  Hall,  9  Wend.  (N.  Y.) 
315,  24  Am.  Dec.  160;  People  v.  Cun- 
ningham, 1  Denio  (N.  Y.)   524,  43 


Am.  Dec.  709,  and  note;  Rhodes  v. 
Whitehead,  27  Tex.  304,  84  Am.  Dec. 
631;  Reed  v.  Mayor,  92  Ala.  339,  9 
So.  161,  164  (quoting  text);  Weiss 
V.  Taylor,  144  Ala.  440,  39  So.  519, 
520  (citing  text) ;  Waterloo  v.  Union 
Mill  Co.,  72  Iowa  437,  34  N.  W.  197; 
Pettit  V.  Grand  Junction,  119  Iowa 
352,  93  N.  W.  381,  384  (citing  text). 
See  also,  Hynes  v.  Brewer,  194 
Mass.  435,  80  N.  E.  503,  9  L.  R.  A. 
(N.  S.)  598n.  ^ 

«»Sims  V.  Frankfort,  79  Ind.  446, 
451,  citing  Commonwealth  v.  Upton, 
6  Gray  (Mass.)  473;  Taylor  v.  Peo- 
ple, 6  Park.  Cr.  Rep.  347;  Queen  v. 
Brewster,  8  Upper  Can.  C.  P.  208; 
Cross  V.  Mayor,  18  N.  J.  Eq.  305.  See 
also,  Ellis  V.  American  Academy,  120 
Pa.  St.  608,  15  Atl.  494,  6  Am.  St. 
739;  White  v.  City  of  New  Berne, 
146  N.  Car.  447,  59  S.  E.  992,  993, 
125  Am.  St.  476,  13  L.  R.  A.  (N.  S.) 
1166n  (quoting  text). 

""Corthell  v.  Holmes,  88  Me.  376, 
34  Atl.  173;  Dickey  v.  Telegraph 
Co.,  46  Me.  483;  Wales  v.  Stetson,  2 
Mass.  143,  3  Am.  Dec.  39.  See  also, 
Neal  V.  Gllmore,  141  Mich.  519,  104 
N.  W.  609. 

"Gates  V.  Blincoe,  2  Dana  (Ky.) 
158,  26  Am.  Dec.  440;  Gunter  v. 
Geary,  1  Cal.  462;  1  Hawk.  P.  C.  75, 
§    12;    Bac.    Abr.,    Tit.    Nuisance; 
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the  better  rule,  and  the  one  supported  by  the  weight  of  modern  au- 
thority, is  that  stated  by  Chief  Justice  Shaw,  as  follows :  "The  true 
theory  of  abatement  of  nuisance  is,  that  an  individual  citizen  may  abate 
a  private  nuisance  injurious  to  him,  when  he  could  also  bring  an 
action;  and,  also,  when  a  common  nuisance  obstructs  his  individual 
right,  he  may  remove  it  to  enable  him  to  enjoy  that  right,  and  he  can- 
not be  called  in  question  for  so  doing.  As  in  the  case  of  an  obstruction 
across  a  highway,  and  an  unauthorized  bridge  over  a  navigable  water- 
course, if  he  has  occasion  to  use  it,  he  may  remove  it  by  way  of  abate- 
ment. But  this  would  not  justify  strangers,  being  inhabitants  of  other 
parts  of  the  commonwealth,  having  no  such  occasion  to  use  it,  to  do  the 
same."°^  The  reason  for  permitting  this  summary  action  upon  the  part 
of  an  individual  is,  that  a  resort  to  the  ordinary  legal  remedies  would 
take  too  much  time  to  do  him  any  good,  and  would,  therefore,  be  inade- 
quate to  complete  justice.  It  is  also  consonant  with  sound  policy,  and 
might,  it  seems  to  us,  be  justified  upon  a  similar  principle  to  that  ex- 
pressed by  the  maxim  "equity  discourages  multiplicity  of  actions," 
for  while  the  individual  first  prevented  from  traveling  upon  the  high- 
way by  an  obstruction  therein  is  pursuing  his  remedy  at  law,  or  while 
the  prosecutor  is  taking  steps  to  set  the  machinery  of  the  criminal  law 
in  motion,  the  obstruction  remains,  travel  is  at  an  end,  and  many  other 
persons  must  turn  back  because  of  the  obstruction,  which  thus  gives 
rise  to  the  probability,  at  least,  of  a  multiplicity  of  actions."* 

Burnham  v.  Hotchkiss,  14  Conn.  311,  specially  injured  may  be  enjoined 

317;    3  Bl.  Com.  6;    1  Bish.  Crim.  from   summarily   removing   an   ob- 

Law  (3d  ed.),  §  704.  struction  in  a  ditch  when  a  num- 

"^  Brown     v.     Perkins,     12     Gray  ber  of  legal  questions  are  involved 

(Mass.)  89,  101.    See  also,  to  same  and  the  property  of  others  will  be 

effect.     Mayor     of     Colchester     v.  jeopardized  by  the  removal.    Felt  v. 

Brooke,  7  Q.  B.  339;  Dines  v.  Petty,  Elmquist,  104i  Minn.  33,  115  N.  W. 

15  Q.  B.  276;  Fort  Plain  Bridge  Co.  746,  124  Am.  St.  588,  and  see  note  to 

V.  Smith,  30  N.  Y.  44;  Goldsmith  v.  this  case  as  last  reported,  showing 

Jones,  43  How.  Pr.  (N.  Y.)  415;  Bow-  that  special  injury  is  generally  nec- 

den  v.  Lewis,  13  R.  I.  189,  43  Am.  essary,    although    a    traveler    may 

Rep.  21n;  Amoskeag  Co.  v.  Goodale,  often   remove   an   obstruction   in   a 

46  N.  H.  53;  Earp  v.  Leei71  111.  193;  highway  on  which  he  is  traveling. 

State  V.  Paul, '5  R.  I.  185;   Lincoln  But  see  leading  article  in  32  Cent, 

v.  Chadbourne,  56  Me.  197;   State  v.  Law  Jour.  445,  where  conflicting  au- 

Parrott,  71  N.  Car.  311,  17  Am.  Rep.  thorities  are  reviewed,  and  the  view 

5;   Bidinger  v.  Bishop,  76  Ind.  244;  is  taken  that  even  one  who  is  not 

Brown  v.  De  Groff,  50  N.  J.  L.  409,  specially  injured  may  abate  a  nui- 

7  Am.  St.  794;  Hitchner  v.  Rlchman,  sance.    As  to  what  is  a  "special  in- 

74  N.  J.  L.  234,  65  Atl.  856;  Godsell  jury,"  such  as  will  justify  the  abate- 

v.  Fleming,  59  Wis.  62,  17  N.  W.  ment  of  a  nuisance,  see  chapter  on 

679;    Cooley  Torts,  46;   Wood  Nui-  Rights  and  Remedies  of  Abutters, 
sance,  §§  732,  740.    And  it  has  been        "  See  State  v.  Godwin,  145  N.  Car. 

held  that  even  one  claiming  to  be  461,  59  S.  E.  132,  122  Am.  St.  467; 
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§844.  (661)  Limits  of  right  of  traveler  to  abate  nuisance — ^Notice. 

— The  exceptional  nature  of  this  remedy  and  the  danger  of  creating 
a  disturbance  and  doing  unnecessary  injury  require  that  the  right  to 
pursue  it  should  not  be  without  its  proper  limitations  and  restrictions. 
Thus,  the  right  cannot  be  exercised  under  such  circumstances  that  it 
would  involve  a  breach  of  the  peace  ;°^  and,  in  any  event,  care  must  be 
taken  to  do  no  more  injury  than  is  necessary.'^  Although  it  may  be 
necessary,  in  order  to  abate  a  nuisance  in  a  highway,  to  remove  mate- 
rials therefrom,  the  person  abating  the  nuisance  is  not,  for  that  reason, 
justified  in  converting  them  to  his  own  use.''^  It  is  safest,  before  pro- 
ceeding to  abate  a  nuisance  without  resort  to  law,  to  give  notice  to  the 
party  responsible  therefor,''  although  it  seems  to  us  that  notice  is 
not  essential  as  to  one  who  has  unlawfully  obstructed  a  public  high- 
way. The  person  who  creates  such  a  nuisance  is  guilty  of  an  "act  of 
negligence,"  and  of  a  wrong  which  he  must  know°*  will  interfere  with 


Mann  v.  Marston,  12  Me.  32;  Cor- 
thell  V.  Holmes,  88  Me.  376,  34  Atl. 
173,  to  the  effect  that  a  traveler 
may  remove  an  unlawful  obstruction 
when  necessary.  The  right  of  an 
Individual  to  abate  a  nuisance  by 
his  own  act  rests  on  a  principle 
akin  to  that  which  justifies  a  trav- 
eler in  going  upon  adjoining  land  in 
cases  where  the  highway  is  founder- 
ous.  Nor  is  the  principle  which  un- 
derlies this  right  very  unlike  that 
which  sustains  the  legal  right  of 
recaption.  But  even  a  broader  prin- 
ciple supports  it,  that  of  necessity. 
So  far  does  this  doctrine  of  neces- 
sity extend  that  it  may  excuse  the 
taking  of  hulnan  life. 

"Day  V.  Day,  4  Md.  262;  Perry  v. 
Fitzhowe,  8  Q.  B.  757;  Miller  v. 
Burch,  32  Tex.  208,  5  Am.  Rep.  242; 
Rex  V.  Rosewell,  2  Salk.  459;  Cooley 
Torts,  47;  People  v.  Severance,  125 
Mich.  556,  84  N.  W.  1089;  Turner 
V.  Locy,  37  Ore.  158,  61  Pac.  342. 

"Roberts  v.  Rose,  L.  R.  1  Ex.  82, 
4  Hurlst.  &  C.  102;  Arundel  v.  Mc- 
Culloch,  10  Mass.  70;  State  v.  Mof- 
fett,  1  Greene  (Iowa)  247;  Indian- 
apolis V.  Miller,  27  Ind.  394;  North- 
rop V.  Burrows,  10  Abb.  Pr.  (N.  T.) 
365;  1  Bish.  Grim.  Law  (3d  ed.), 
i  704.  See  also,  Mathews  v.  Kelsey, 
68  Me.  56,  4  Am.  Rep.  248;  Turner  v. 
18—11  Elliott  R.  and  S. 


Locy,  37  Ore.  158,  61  Pac.  342.  Nor  is 
this  an  anomalous  doctrine,  for,  as  a 
general  rule,  a  man  cannot  regain 
possession  of  his  real  property  by 
his  own  act  where  there  is  danger 
of  provoking  a  breach  of  the  peace, 
but  he  must,  in  such  a  case,  invoke 
judicial  assistance. 

""1  Hawk.  P.  C,  76,  §  107.  See 
also,  Larson  v.  Furlong,  50  Wis.  681, 
8  N.  W.  1;  Kemper  v.  Burlington, 
81  Iowa  354,  47  N.  W.  72. 

•'Cooley  Torts,  47;  Lemmon  v. 
Webb  (1895),  A.  C.  1,  59  J.  P.  564, 
64  L.  J.  Ch.  205.  See  also,  note  to 
Plumer  v.  Harper,  14  Am.  Dec.  333. 

"One  who  wilfully  or  negligently 
obstructs  a  public  way  must  be  held 
to  intend  the  natural  consequences 
of  his  act,  and  a  natural  conse- 
quence of  obstructing  a  traveled 
way  is,  that  persons  having  a  right 
to  use  that  way  may  suffer  injury, 
and  one  who  does  an  act  which  he 
must  know  will  injuriously  result 
cannot  justly  claim  a  right  to  notice. 
The  act  is  wrong  per  se  and  supplies 
evidence  of  the  evil  intention,  and 
the  evil-doer  must  know,  as  matter 
of  law,  that  one  having  a  special  in- 
terest may,  of  right,  remove  the  un- 
lawful obstruction  and  make  the 
way  safe  and  convenient  for  public 
use. 
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the  rights  of  travelers  so  far,  perhaps,  as  to  endanger  their  lives ;  and 
to  require  notice  in  such  a  case  would  he  to  favor  a  wrongdoer  at  the 
expense  of  an  innocent  traveler,  who  might  thus  be  delayed  as  much 
as  if  he  had  to  resort  to  a  court  of  law  in  the  first  instance.*'  It  is 
not  easy  to  conceive  why  a  traveler  should  be  detained  and  hindered  in 
the  enjoyment  of  his  right  when  he  can  himself  clear  the  way  by  re- 
moving the  unlawful  obstruction,  nor  is  there  any  principle  of  natural 
justice  which  will  support  a  rule  that  will  enable  the  wrongdoer  to 
drive  the  person  who  is  in  the  right  to  the  expense  and  annoyance  of  a 
lawsuit.^"" 

§  845.  Summary  abatement  by  municipality. — A  municipality  may 
also,  in  a  proper  case,  simimarily  abate  a  nuisance,  and  especially  an 
obstruction  in  a  public  street  constituting  a  nuisance,  by  itself  remov- 
ing the  nuisance.^  But  summary  removal  or  abatement  has  been  held 
improper  unless  the  right  is  clear,^  or  where  the  legal  existence  of  the 
sti'eet  is  questionable  and  in  dispute.*  So,  in  a  recent  case,  where  a 
street  was  shown  on  the  plan  of  a  town,  but  had  never  been  actually 
opened  and  worked  by  the  municipal  authorities,  nor  used  as  a  street 
by  the  public,  but  had  been  in  private  occupation  for  forty  years,  it 
was  held  that  the  town  had  no  right  to  undertake  to  summarily  remove 

"  See  Earl  of  Lonsdale  v.  Nelson,  v.   Van   Keusen,   23    N.   J.   L.    251; 

2  Barn.  &  Cress,  302,  311.  Delaware  &c.  Tel.  Co.  v.  Pensauken 

^^  State  V.  Flannagan,  67  Ind.  140;  Tp.,  67  N.  J.  L.  91,  50  Atl.  452.    And 

City   of   Indianapolis   v.    Miller,    27  expense  or  cost  of  removal  may  be 

Ind.  394.  chargeable  to  the  person  responsible 

'•Hibbard  v.  Chicago,  173  111.  91,  for  the  nuisance.     Hawley  v.  Har- 

50  N.  E.  256,  40  L.  R.  A.  621;  Mt.  rail,  19  Conn.  142;  Sioux  City  v. 
Carmel  v.  Shaw,  155  111.  37,  39  N.  Weare,  59  Iowa  95,  12  N.  W.  786; 
B.  584,  46  Am.  St.  311,  27  L.  R.  A.  Board  of  Health  v.'  Gloria  Dei 
580;  Bitzer  v.  Leverton,  9  Kan.  Church,  23  Pa.  St.  259.  In  Mills  v. 
App.  76,  57  Pac.  1045;  Delaware  &c.  Glasscock,  —  Okla.  — ,  110  Pac.  377, 
R.  Co.  V.  Buffalo,  158  N.  Y.  266,  53  379,  the  last  two  preceding  sections 
N.  E.  44;  Coudert  v.  Underbill,  107  of  the  text  are  cited  and  it  is  held 
App.  Div.  (N.  Y.)  355,  95  N.  Y.  S.  that  a  road  supervisor,  having  given 
134;  Compton  v.  Waco  Bridge  Co.,  62  notice  as  provided  by  statute,  could 
Tex.  715;  Roanoke  Gas  Co.  v.  Roan-  not  be  enjoined  by  the  owner  from 
oke,  88  Va.  810,  14  S.  E.  665.  See  removing  fences  in  the  highway, 
also,  Nerio  v.  Maestretti,  154  Cal.  '  State  v.  Jersey  City,  34  N.  J.  L. 
580,  98  Pac.  860;  Hatton  v.  Chatham,  31.  See  also,  Frostburg  v.  Hitchins, 
24  111.  App.  622;  Concord  v.  Bur-  99  Md.  617,  59  Atl.  49;  Childs  v. 
leigh,  67  N.  H.  106,  36  Atl.  606;  Nelson,  69  Wis.  125,  33  N.  W.  587; 
Rosenthal  v.  Goldsboro,  149  N.  Car.  Eckhardt  v.  Buffalo,  19  App.  Div. 
128,  62  S.  B.  905,  20  L.  R.  A.  (N.  S.)  (N.  Y.)  1,  46  N.  Y.  S.  204. 

809n;  East  Tenn.  Tel.  Co.  v.  Rus-  'New  York  &c.  R.  Co.  v.  South 
sellville,  106  Ky.  667,  21  Ky.  L.  305,    Amboy,  57  N.  J.  L.  252,  30  Atl.  628. 

51  S.  W.  308;   Manhattan  Mfg.  Co. 
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a  fence  therein,  even  though  the  city  owned  the  fee  of  the  land  desig- 
nated in  the  plan  as  the  place  where  the  street  should  be  located.* 
Notice  and  an  opportunity  to  be  heard  must  usually  be  given  before 
an  alleged  nuisance  can  be  abated,"  but  there  certainly  are  cases  in 
which  this  general  rule  is  not  required  to  be  followed,  for  the  danger 
and  emergency  may  be  such  as  to  necessitate  immediate  action.  So,  we 
think  there  are  cases  in  which  an  unlawful  obstruction  in  a  highway 
may  be  at  once  removed  by  the  municipality  without  prior  notice.* 

§  846.  (662)  Eemedy  by  indictment. — "Indictment,"  it  ia  said,  "is 
the  appropriate  remedy  both  against  individuals  for  positive  obstruc- 
tions and  against  towns  for  want  of  repair."''  It  is  not  always  the  only 
public  remedy,  for  there  are  cases  in  which  an  injunction  will  lie  in 
favor  of  the  public,  but  it  is  the  remedy  most  often  pursued.  The  un- 
lawful obstruction  of  a  highway,  being  a  nuisance  at  common  law,  may 
remain  punishable  as  such,  notwithstanding  a  statute  imposing  a  pen- 
alty therefor,  and  unless  it  appears  to  have  been  the  intention  of  the 
legislature  to  exclude  the  common-law  punishment,  the  statutory 
remedy  will  be  regarded  as  merely  cumulative  in  its  nature."  One  who 
maintains  and  contiaues  a  public  nuisance  is  liable  to  indictment  there- 
for as  well  as  the  person  who  created  it.'  It  has  been  held  in  Iowa  that 

*  Robins  v.  McGehee,  127  Ga.  431,  dictment,  although  there  be  no  mal- 

56   S.  B.  461.     See  also,  Bryans  v.  ice,  nor  will  it  be  a  defense  for  him 

Almand,  87  Ga.  564,  13  S.  E.  554.  to  show  that  the  occupancy  of  the 

°  Laing  v.  Americus,  86  Ga.  756,  13  street  was  necessary  to  enable  him 

S.    E.    107;    White    v.    Godfrey,    97  to  conduct  business.     State  v.  Chi- 

Mass.    472;     Chase    v.    Lowell,    149  cago  &c.  Co.,  77  Iowa  442,  42  N.  W. 

Mass.  85,  21  N.  B.  233;  United  New  365,    4    L.    R.    A.    298n.      See    also, 

Jersey  R.  &c.  Co.  v.  Jersey  City,  72  State  v.   Baltimore  &c.   R.  Co.,   120 

N.  J.  L.  233,  61  Atl.  460.  Ind.    298,    22    N.    E.    307;    Common- 

»  See   Chase   v.  Oshkosh,   81  Wis.  wealth  v.  Beals,  —  Ky.  — ,  119  S.  W. 

313,  51  N.  W.  560,  29  Am.  St.  898,  813. 

901,  15  L.  R.  A.  553n,  in  which  there        « See   Renwick   v.   Morris,    7    Hill 

is  a  dictum  apparently  to  the  effect  (N.  Y.)   575;    State  v.  Wilkinson,  2 

that  this  may  be  done  in  any  case  Vt.  480,  21  Am.  Dec.  560;   Common- 

where  there  is  a  real  obstruction  to  wealth   v.    King,   13    Mete.    (Mass.) 

a  highway.     See  also,  cases  cited  in  115;  State  v.  Hogg,  5  Ind.  515;  State 

first   note    to    this    section.     As   to  v.  Boll,  59  Mo.  321;   Commonwealth 

what  is  sufficient  notice,  see  Hart-  v.  Beals  (Ky.),  119  S.  W.  813.   So,  an 

ford  V.  Hartford  St.  R.  Co.,  73  Conn,  indictment   for  obstructing   a   hlgh- 

327,  47  Atl.  330.  way,  good  at  common  law,  will  be 

'Angell  Highways,  §  275;  State  v.  sustained,  although  not  within  the 

Eisele,  37  Minn.  256,  33  N.  W.  785;  express  terms  of  the  statute.     State 

State  V.  Brown,  109  N.  Car.  802,  13  v.  Turner,  21  Mo.  App.  324. 
S.  E.  940,  942  (citing  text).    An  in-        » State    v.    Yarrell,    12    Ired.    (N. 

tentional  obstruction  of  a  street  will  Car.)  130;  King  v.  Kerrison,  3  M.  & 

render  an   individual   liable  to   in-  S.  526;  Rex  v.  Stoughton,  2  Saund. 
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the  obstruction  of  a  legally  established  highway,  which  cannot  be  used 
because  of  natural  obstacles,  is  not  an  indictable  nuisance,^"  but  this 
would  be  a  dangerous  rule  to  follow  if  the  obstruction  were  in  a  por- 
tion of  the  highway  which  could  otherwise  be  used,  and  it  has  been 
held  in  Massachusetts  that  a  town  was  not  justified  in  failing  to  repair 
a  road  by  the  fact  that  the  portion  which  it  was  bound  to  repair 
could  not  be  of  any  practical  use  at  the  time  because  a  bridge  with 
which  it  connected  had  been  swept  away  and  was  not  yet  rebuilt  by 
those  who  were  bound  to  maintain  it.'*  It  is  said  by  Mr.  Bishop  that : 
"Any  act  performed  under  circumstances  showing  a  criminal  intent," 
whereby  a  public  highway  *'is  in  a  perceptible  manner  obstructed,  is 
indictable  as  a  nuisance.'"^^  And  the  person  or  corporation  upon  whom 
the  law  casts  the  duty  of  keeping  a  highway  in  repair  is  generally  in- 
dictable for  the  neglect  of  that  duty.^^  The  liability  of  municipal  cor- 
porations in  this  respect  is,  however,  so  far  dependent  upon  the  statu- 
tory provisions  of  the  different  states  that  it  would  be  unprofitable 
to  pursue  the  subject  further  in  this  connection. 

§  847.  (663)  Reqnisites  of  indictment. — ^We  endeavored  at  the  com- 
mencement of  this  chapter  to  show  what  use  of  a  highway  would  con- 
stitute an  unlawful  obstruction,  and  in  so  doing  many  cases  were  re- 
ferred to  and  many  examples  given  of  obstructions  which  amounted  to 
indictable  nuisances.  We  shall  now  confine  our  attention  more  particu- 
larly to  the  indictment  itself.  It  is  sufficient  to  describe  the  highway 
by  its  beginning,  terminus  and  course,  and  if  it  is  within  the  territorial 
jurisdiction  of  the  court,  an  indictment  or  affidavit  charging  the  ob- 

158.  159,  note;   1  Hawk.  P.  C,  76,  "Bish.  Crlm.  Law,  §  1240;  Wood 

§   157;    Beckley  v.   Skroh,   19   Mo.  Nuisance,  §§  248,  857,  and  notes. 

App.  75.  "1    Russ.    Crimes,    351;    1    Blsh. 

"  State  V.  Shinkle,  40  Iowa  131.  Crim.  Law,  §§  537,  538;   Wood  Nui- 

But  see  Cornelison  v.  State  (Tex.),  sance,  §  307;   State  v.  Murfreesboro, 

49  S.  W.  384,  with  which  compare,  11  Humph.    (Tenn.)    217;    Common- 

however,  State  v.  Gross,  119  N.  Car.  wealth  v.  Newburyport,   103   Mass. 

868,  26  S.  E.  91,  and  Commonwealth  129;   Bragg  v.  Bangor,  51  Me.  532; 

V.  Low,  3  Pick.   (Mass.)   408.     See  City    of    Chattanooga    v.    State,    5 

also,  People  v.  McNamara,  143  Mich.  Sneed  (Tenn.)  578;   Commonwealth 

71,  106  N.  W.  698,  holding  not  in-  v.  Hopkinsvllle,  7  B.  Mon.  (Ky.)  38; 

dictable  where  street  has  never  been  State  v.   Great  Works  &c.  Co.,  20 

opened  or  used.    And  to  same  effect  Me.  41,  37  Am.  Dec.  38;    State  v. 

is  People  v.  Wolverine  Mfg.  Co.,  141  (5orham,  37  Me.  451;  2  Dill.  Munlc. 

Mich.  455,  104  N.  W.  725,  113  Am.  Corp.,  §§  931,  932.     See  also.  Blue 

St.  544.  Grass  Trac.  Co.  v.  Grover,  135  Ky. 

"  Commonwealth    v.    Deerfield,    6  685,  125  S.  W.  264. 
Allen  (Mass.)  449.    See  also.  State 
v.  Lythgoe,  6  Rich.  (S.  Car.)  112. 
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Btruction  within  such  jurisdiction  will  be  sufficient  without  stating  its 
particular  location.^*  But  in  a  case  where  the  termini  were  given  and 
the  road  was  described  as  running  "from  the  township  of  D  into  the 
town  of  C,"  it  was  held  that  as  the  obstruction  was  in  the  township  of 
D,  there  could  be  no  conviction  under  the  indictment.^"  The  general 
character  and  location  of  the  obstruction,  at  least,  ought  to  be  de- 
scribed,^* and  if  this  is  properly  done  it  will  not,  ia  all  cases,  be  neces- 
sary to  state  the  termini  of  the  road.^'  In  an  indictment  for  non-repair 
of  a  highway,  it  is  sufficient  to  allege  generally  that  it  is  a  public  high- 
way, without  stating  how  it  became  so,^^  and  it  is  not  necessary  to  name 
the  owners  of  the  land  over  which  it  is  laid.^°  A  misdescription  which 
causes  no  ambiguity  as  to  the  road  intended  will  not  vitiate  the  indict- 
ment.^" It  is  no  defense  to  a  prosecution  for  obstructing  a  highway 
that  the  defendant  had  opened  another  way  over  his  own  land,  upon 
which  the  public  might  pass  with  equal  safety  and  convenience  f^  nor 
that  the  highway  as  actually  opened  and  traveled  was  not  opened 
upon  the  proper  line.^^ 


"  State  V.  Buxton,  31  Ind.  67;  Pa- 
latka  &c.  R.  Co.  v.  State,  23  Fla.  546, 
3  So.  158,  11  Am.  St.  395.  See  also. 
State  V.  Sneed,  16  Lea  (Tenn.)  450; 
State  V.  PInney,  99  Iowa  43,  68  N. 
W.  568.  Such  a  description  as  will 
identify  the  way  and  distinguish  it 
from  others  is  sufficient.  Nichols  v. 
State,  89  Ind.  298;  State  v.  Stewart, 
66  Ind.  555;  American  &c.  Co.  v. 
Town  of  Batesville,  139  Ind.  77,  35 
N.  B.  682,  683  (citing  text). 

^Reg.  v.  Botfield,  1  Carr.  &  M. 
151;  Reg.  v.  Fisher,  8  C.  &  P.  612. 

1=  See  State  v.  Baker,  58  Ind.  417; 
State  v.  McKay,  20  Mo.  App.  149; 
State  v.  Sturdivant,  21  Me.  9;  Reg. 
v.  Fisher,  8  C.  &  P.  612;  Wood  Nui- 
sance, §  857;  Commonwealth  v. 
Louisville  &e.  R.  Co.  (Ky.)  82  S.  W. 
231,  26  Ky.  L.  493,  86  S.  W.  517,  27 
Ky.  L.  692.  As  a  road  district  may 
contain  several  roads,  an  indictment 
for  obstructing  a  public  road  in  a 
certain  district  must  designate  the 
particular  road.  State  v.  Withrow, 
47  Ark.  551,  2  S.  W.  184.  But  see 
State  V.  Finney,  99  Iowa  43,  68  N. 
W.  568. 

"Rouse  V.  Bardin,  1  H.  Bl.  351; 
Rex  V.  St.  Leonards,  6  C.  &  P.  582; 


Commonwealth  v.  Newbury,  2  Pick. 
(Mass.)  51. 

^»  State  V.  Harsh,  6  Blackf.  (Ind.) 
346;  Rex  v.  Stoughton,  2  Saund.  158, 
note;  Reg.  v.  Turweston,  1  Bng.  L. 
&  Eq.  317;  Nichols  v.  State,  89  Ind. 
298;  Commonwealth  v.  Beals  (Ky.), 
119  S.  W.  813.  See  also,  Curless  v. 
State,  172  Ind.  257,  87  N.  E.  129.  But 
the  road  must  have  actually  been  in 
existence.  Kennedy  v.  State  (Tex. 
Crim.  App.),  40  S.  W.  590.  See  also, 
Farr  v.  State,  55  Tex.  Cr.  271, 116  S.. 
W.  570. 

"  State  V.  Dover,  10  N.  H.  394. 

^  Harrow  v.  State,  1  G.  Greene 
(Iowa)  439;  Alexander  v.  State,  16 
Ala.  661;  State  v.  Fletcher,  13  Vt. 
124;  State  v.  Lemay,  13  Ark.  405; 
State  V.  Weese,  67  Mo.  App.  466. 

'"-  See  Weathered  v.  Bray,  7  Ind. 
706;  Commonwealth  v.  Belding,  13 
Mete.  (Mass.)  10;  State  v.  Harden, 
11  S.  Car.  360. 

^  Curless  v.  State,  172  Ind.  257,  87 
N.  E.  129.  See  also,  Holden  v.  Cole, 
1  Pa.  St.  303,  307;  Commonwealth  v. 
Dicken,  145  Pa.  St.  453,  22  Atl.  1043; 
Gray  v.  North  Versailles  Tp.,  208 
Pa.  St.  77,  57  Atl.  190. 
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§  848.   Penalties  and  actions  for  obstructions  and  encroachments. — 

Some  of  the  statutes  provide  for  the  recovery  of  a  penalty  for  ob- 
structing a  highway  or  unlawfully  encroaching  thereon,  and  others 
authorize  municipal  corporations  to  pass  ordinances  upon  the  subject, 
and  prescribe  punishment  by  fine  or  imprisonment,  or  both,  for  the  un- 
lawful violation  of  such  ordinances.^^  It  has  been  held  that  municipal 
corporations  have  no  inherent  power  to  do  so,^*  but  the  power  is  often 
held  to  be  conferred  by  or  within  the  general  powers  usually  given  to 
control  streets  and  prohibit  obstructions  therein  and  pass  ordinances 
therefor,  or  the  like.^°  Penal  ordinances  are,  as  a  rule,  to  be  strictly 
construed,^"  and  it  has  been  held  that  a  statute  imposing  a  penalty 
does  not  give  a  right  of  action  to  a  private  individual  where  the  act 
denounced  does  not  amount  to  a  nuisance.''^ 

§  849.  (664)  Bemedy  by  injunction. — In  addition  to  the  ordinary 
remedies  by  indictment  and  abatement,  courts  of  equity  will  often  take 
jurisdiction  of  a  public  nuisance,  such  as  the  unlawful  obstruction  of 
a  highway,  and  restrain  or  enjoin  acts  prejudicial  to  the  interests  of 
the  community,  at  the  suit  of  the  attorney-general.^*    The  jurisdiction 

''Questions  sometimes  arise  as  to  164;  Commonwealth  v.  Fenton,  139 
whether  an  ordinance  can  be  applied  Mass.  195,  29  N.  E.  653. 
even  though  it  In  terms  covers  the  ''•Girardina  v.  Greenville,  70  Miss, 
case,  if  there  is  a  statute  also  896,  13  So.  241;  Gates  &c.  Co.  v. 
claimed  to  cover  it  and  providing  Richmond,  103  Va.  702,  49  S.  E.  965. 
for  a  criminal  prosecution  by  the  See  also,  Hibbard  v.  Chicago,  173 
state.  See  City  of  Indianapolis  v.  111.  91,  50  N.  E.  256,  40  L.  R.  A.  621; 
Hi«rgins,  141  Ind.  1,  40  N.  B.  671.  In  Bisbee  v.  Mansfield,  6  Johns.  (N.  Y.) 
a  lilssissippi  case  a  railroad  com-  84;  Wheeler  v.  Boone,  108  Iowa  235, 
pany  was  held  not  liable  to  a  fine  78  N.  W.  909,  44  L.  R.  A.  821;  Swift 
for  obstructing  a  street,  in  a  town  v.  Topeka,  43  Kan.  671,  23  Pac.  1075, 
having  no  ordinance  upon  the  sub-  8  L.  R.  A.  772;  State  v.  Rayantis,  55 
jeet,  where  the  statute  merely  pro-  Minn.  126,  56  N.  "W.  586. 
vided  for  a  fine  for  obstructing  a  "Jenks  v.  Williams,  115  Mass. 
street  for  a  longer  time  "than  the  217;  Holverson  v.  St.  Louis  &c.  R. 
ordinance  shall  prescribe."  Illinois  Co.,  157  Mo.  216,  57  S.  W.  770,  50  L. 
&c.  R.  Co.  V.  State,  71  Miss.  253,  14  R.  A.  850,  861;  2  Elliott  on  Rail- 
So.  459.  roads  (2d  ed.),  §  711,  and  authori- 

=*  Nevada  v.  Hutchins,  59  Iowa  506,  ties  there  cited. 

13    N.    W.    634;    Grand    Rapids   v.  '"Sparhawk  v.  Union  &c.  R.  Co., 

Hughes,  15  Mich.  54.  54  Pa.  St.   401;    Manhattan  &c.  Co. 

=  Toledo  &c.  R.  Co.  v.  Chenoa,  43  v.  Barker,  7  Robt.  (N.  Y.)  523;  At- 

111.  209;  State  v.  Lochte,  45  La.  Ann.  torney-General  v.  Vanderbilt,  26  N. 

1405,  14  So.  215.     As  to  procedure  Y.   287;    Attorney-General  v.   Rich- 

and  evidence  under  such  statute  or  ards,    2    Anstr.    603;     Newark    &c. 

ordinances,  see  State  v.  Higgs,  126  Board  v.  Passaic,  45  N.  J.  Eq.  393, 18 

N.  Car.  1014,  35  S.  B.  473,  48  L.  R.  A.  Atl.  106;    Attorney-General  v.  Bur- 

446;  New  York  v.  Childs,  84  N.  Y.  S.  ridge,  10  Price  350,  378;    Smith  v. 
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of  courts  of  equity  in  such  cases,  and  in  cases  of  purpresture  generally, 
is  founded  upon  the  greater  promptitude  and  efficacy  of  the  remedy 
at  their  command,  as  -well  as  the  desirability  of  preventing  irreparable 
mischief  and  vexatious  litigation.^*  Courts  of  equity,  however,  are  loath 
to  interfere  in  such  matters,  and  the  fact  that  the  obstruction  consti- 
tutes a  nuisance  must  be  clearly  shown.'"  If  the  public  owns  the  fee 
as  well  as  the  easement,  the  application  for  equitable  relief,  it  has  been 
said,  will  be  more  favorably  received.'^  But  the  liability  of  a  town 
or  city  to  pay  damages  for  injuries  caused  by  the  obstruction  is  a 
sufficient  interest  to  entitle  the  town  or  city  to  maintain  a  suit  in 
equity  to  enjoin  an  obstruction  which  constitutes  a  nuisance,  although 
it  does  not  own  the  fee.'^ 


McDowell,  148  111.  51,  35  N.  E.  141, 
22  L.  R.  A.  393,  2  Story  Eq.  Jur., 
§  921;  Alabama  &c.  R.  Co.  v.  State, 
155  Ala.  491,  46  So.  468,  19  L.  R.  A. 
(N.  S.)  1173n;  People  v.  Beaudry, 
91  Cal.  213,  27  Pae.  610.  But  com- 
pare People  V.  Equity  Gas  Light 
Co.,  141  N.  Y.  232,  36  N.  E.  194. 

=  2  Story  Eq.  Jur.,  §  924;  Attor- 
ney-General V.  Johnson,  2  Wils.  Ch. 
87;  Columbus  v.  Jaques,  30  Ga.  506; 
Silllman  v.  Hudson  River  Bridge 
Co.,  4  Blatchf.  (U.  S.)  74;  City  of 
Demopolis  v.  Webb,  87  Ala.  659,  6 
So.  408. 

^Attorney-General  v.  Cleaver,  18 
Ves.  217;  Earl  of  Ripon  v.  Hobart,  3 
Milne  &  K.  169;  Attorney-General  v. 
TJtica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.) 
370;  Attorney-General  v.  New  Jersey 
&c.  Co.,  2  Green  (N.  J.)  136;  Pavonia 
Land  Assn.  v.  Temfer  (N.  J.),  7  Atl. 
423;  Town  of  Newcastle  v.  Haywood, 
67  N.  H.  178,  37  Atl.  1040. 

"Attorney-General  v.  Cohoes  Co., 
6  Paige  (N.  Y.)  133,  29  Am.  Dec. 
755;  Walts  v.  Poster,  12  Ore.  247,  7 
Pae.  24;  2  Story  Eq.  Jur.,  §§  921, 
922. 

"''Town  of  Burlington  v.  Schwarz- 
man,  52  Conn.  181,  52  Am.  Rep. 
571;  City  of  New  Haven  v.  Sargent, 
38  Conn.  50,  9  Am.  Rep.  360;  New- 
ark V.  Delaware  &c.  R.  Co.,  42  N.  J. 
Eq.  196,  7  Pae.  123;  Mayor  &c.  v. 
Bolt,  5  Ves.  129;  Trustees  of  Water- 
town  V.  Cowen,  4  Paige  (N.  Y.) 
510,  27  Am.  Dec.  80n;  Cheek  v.  City 
of    Aurora,    92    Ind.    107;    Stearns 


County  V.  St.  Cloud  &c.  R.  Co.,  36 
Minn.  425,  32  N.  W.  91;  Hutchinson 
Tp.  V.  Filk,  44  Minn.  536,  47  N.  W. 
255;  Village  of  Buffalo  v.  Harling, 
50  Minn.  551,  52  N.  W.  931;  Village 
of  Pewaukee  v.  Savoy,  103  Wis.  271, 
79  N.  W.  436,  439,  74  Am.  St.  859,  50 
L.  R.  A.  836n;  Chicago  &c.  R.  Co.  v. 
City  of  Quincy,  136  111.  489,  27  N.  E. 
232;  Drew  v.  Town  of  Geneva,  150 
Ind.  662,  50  N.  B.  871,  42  L.  R.  A. 
814,  and  note;  High  Inj.,  §  755.  See 
also,  Rudolph  v.  City  of  Blyton,  161 
Ala.  525,  50  So.  80;  Smith  v.  City  of 
Opelika,  —  Ala.  — ,  51  So.  821;  San 
Francisco  v.  Buckman,  111  Cal.  25, 
43  Pae.  396;  City  of  New  Orleans  v. 
New  Orleans  Jockey  Club,  115  La. 
911,  40  So.  331;  City  of  Mt.  Clemens 
V.  Mt.  Clemens  Sanitarium  Co.,  127 
Mich.  115,  86  N.  W.  537;  City  of  Ow- 
ensboro  v.  Hope  (Ky.),  23  Ky.  L. 
426,  110  S.  W.  272,  274  (citing  text) ; 
Council  Grove  Tp.  v.  Bowman,  76 
Kan.  563,  92  Pae.  550;  City  of  New 
York  V.  Rice,  198  N.  Y.  124,  91  N.  E. 
283;  Oxford  v.  WiUoughby,  181  N.  Y. 
155,  73  N.  E.  677;  City  of  Manches- 
ter v.  Hodge,  —  N.  H.  — .  71  Atl.  864. 
Compare  Milwaukee  v.  Milwaukee 
&c.  Co.,  7  Wis.  85;  Town  of  New- 
castle V.  Haywood,  67  N.  H.  178,  37 
Atl.  1040.  See  generally,  as  to  the 
right  of  a  municipal  corporation  to 
abate  a  nuisance  summarily  and  to 
maintain  actions  therefor,  note  to 
Mayor  of  Hagerstown  v.  Witmer,  39 
L.  R.  A.  649;  American  Furniture 
Co.  V.  Town  of  Batesville,  139  Ind. 
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§  850.  (665)  Injunction  at  suit  of  private  individuals. — In  addi- 
tion to  the  right  of  the  public  to  maintain  a  suit  in  equity  for  an  in- 
junction, private  citizens  who  are  specially  injured  by  an  obstruction 
and  interested  in  preventing  its  continuance  may,  upon  a  proper 
showing,  maintain  a  suit  in  equity  for  an  injunction.*^  But  unless 
a  special  injury  is  shown,  the  plaintiff  will  not  be  entitled  to  an  in- 
junction.** It  has  also  been  held  that  the  injury  must  be  irreparable, 
or  at  least  not  capable  of  full  and  complete  compensation  in  damages.'" 
This  is  no  doubt  a  fair  statement  of  the  general  rule,  but  the  phrase 
"irreparable  injury,"  is  apt  to  mislead!  It  does  not  necessarily  mean, 
as  used,  in  the  law  of  injunctions,  that  the  injury  is  beyond  the  possi- 
bility of  compensation  in  damages,  nor  that  it  must  be  very  great.^" 
And  the  fact  that  no  actual  damages  can  be  proved,  so  that  in  an  action 
at  law  the  jury  could  award  nominal  damages  only,  often  furnishes  the 
very  best  reason  why  a  court  of  equity  should  interfere  in  cases  where 


77,  38  N.  E.  408;  Leslie  County  .v. 
Southern  Lumber  Co.  (Ky.),  28  Ky. 
L.  335,  89  S.  W.  242. 

="  Craig  V.  People,  47  111.  487; 
Pratt  V.  Lewis,  39  Mich.  7;  Conrad 
V.  Smith,  32  Mich.  429;  Caldwell  v. 
George,  —  Miss.  — ,  50  So.  630; 
Corning  v.  Lowerre,  6  Johns.  Ch. 
439;  Pettibone  v.  Hamilton,  40  Wis. 
402;  Keystone  Bridge  Co.  v.  Sum- 
mers, 13  W.  Va.  476;  Keiser  v.  Lov- 
ett,  85  Ind.  240,  44  Am.  Rep.  10; 
Strieker  v.  Hillis,  15  Idaho  709,  99 
Pac.  831,  832  (citing  text);  Birming- 
ham &c.  Ry.  Co.  v.  Moran,  151  Ala. 
187,  44  So.  152,  125  Am.  St.  21,  22 
(citing  text) ;  Letherman  v.  Hauser, 
77  Neb.  731,  110  N.  W.  745,  746  (cit- 
ing text;  Butler  v.  F.  R.  Penn  To- 
bacco Co.,  152  N.  Car.  416,  68  S.  E. 
12,  14  (citing  text). 

"Stoutemeyer  v.  Sharp,  89  Ark. 
175,  116  S.  W.  189;  McCowan  v. 
Whitesides,  31  Ind.  235;  Dwenger  v. 
Chicago  &c.  R.  Co.,  98  Ind.  153;  Har- 
vard College  V.  Stearns,  15  Gray 
(Mass.)  1;  Shed  v.  Hawthorne,  3 
Neb.  179;  Crowley  v.  Davis,  63  Cal. 
460;  Bigelow  v.  Hartford  Bridge 
Co.,  14  Conn,  565,  36  Am.  Dec.  502; 
Cumberland  &c.  R.  Co.'s  Appeal,  62 
Pa.  St.  218;  Moses  v.  Pittsburgh  &c. 
R.  Co.,  21  111.  515;  Truesdale  v.  Pe- 
oria Grape  Sugar  Co.,  101  111.  561; 


Coast  Line  &c.  R.  Co.  v.  Cohen,  50 
Ga.  451;  John  K.  Cummings  &c.  Co. 
V.  Deere  &c.  Co.,  208  Mo.  66,  106  S. 
W.  496.  See  also,  Coker  v.  Atlanta 
&c.  R.  Co.,  123  Ga.  483,  51  S.  E.  481; 
Guttery  v.  Glenn,  201  111.  275,  66  N. 
E.  305;  Johnson  v.  Audengaard,  100 
Minn.  130,  110  N.  "W.  369;  Fralinger 
V.  Cooke,  108  Md.  682,  71  Atl.  529; 
Nagel  V.  Lindele  Ry.  Co.,  167  Mo.  89, 
66  S.  W.  1090. 

==Fort  V;  Groves,  29  Md.  188;  Bige- 
low V.  Hartford  Bridge  Co.,  14  Conn. 
565,  36  Am.  Dec.  502;  Bunnell's  Ap- 
peal, 69  Pa.  St.  59;  High  Inj.,  §  762. 
See  also,  McWethy  v.  Aurora  Elec- 
tric Light  &c.  Co.,  202  111.  218,  67 
N.  E.  9;  Canton  Cotton  Warehouse 
Co.  V.  Potts,  69  Miss.  31,  10  So.  448; 
Galveston  &c.  R.  Co.  v.  De  Groft,  — 
Tex.  — ,  118  S.  W.  134,  21  L.  R.  A. 
(N.  S.)  749.  As  to  what  is  meant 
by  "irreparable  injury,"  see  note  to 
Dudley  v.  Hurst,  1  Am.  St.  368,  374, 
et  seq. 

""Wood  V.  Sutcliffe,  2  Sim.  (N.  S.) 
165;  Casebeer  v.  Mowrey,  55  Pa.  St. 
419,  93  Am.  Dec.  766;  Field  v.  Bar- 
ling, 149  111.  556,  37  N.  E.  850,  854, 
41  Am.  St.  311,  320,  24  L.  R.  A.  406 
(citing  text) .  But  see  Town  of  New- 
castle V.  Haywood,  67  N.  H.  311,  37 
Atl.  1040;  Wood  Nuisance,  §  778. 
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the  nuisance  is  a  continuous  one.'''  If  the  nuisance  is  merely  tempo- 
rary in  its  nature,  and  there  is  no  danger  that  it  will  affect  any  sub- 
stantial rights  of  the  complainant  in  such  a  manner  that  he  cannot  be 
compensated  therefor  in  damages,  courts  of  equity  will  generally  refuse 
to  interfere  f^  but  if  the  nuisance  is  a  continuing  one,  invading  sub- 
stantial rights  of  the  complainant  in  such  a  manner  that  he  would 
thereby  lose  such  rights  entirely  but  for  the  assistance  of  a  court  of 
equity,  he  will  be  entitled  to  an  injunction,  upon  a  proper  showing, 
notwithstanding  the  fact  that  he  might  recover  some  damages  in  an 
action  at  law.'°  So,  it  has  been  held  that  the  fact  that  the  plaintiff 
summarily  and  improperly  abated  an  unlawful  obstruction  of  a  public 
alley  does  not  justify  the  denial  of  an  injunction  to  restrain  another 
obstruction  of  the  alley,  and  that  injunction  may  lie  in  a  proper  case 
even  though  the  title  is  in  dispute  and  the  defendant  in  possession.*" 

§  850a.  Statement  of  general  rule. — ^The  general  rules  governing 
the  subject  of  injunctions  in  such  cases  are  stated  in  substance  as  fol- 
lows in  the  opinion  in  a  very  recent  case:  The  unlawful  obstruction 
of  a  highway  is  a  public  nuisance  that  may  be  redressed  by  appropriate 


'^  First  Nat.  Bank  v.  Tyson,  133 
Ala.  459,  32  So.  144,  59  L.  R.  A.  399, 
91  Am.  St.  46,  49  (quoting  text); 
Newell  V.  Sass,  142  111.  104,  31  N. 
E.  176,  180  (quoting  text).  This  is 
well  explained  by  Lord  Justice  Mel- 
lish,  in  the  case  of  Clowes  v.  Staf- 
fordshire &c.  Co.,  L.  R.  8  Ch.  125. 
After  stating  that  nominal  damages 
only  can  be  recovered  in  the  first  ac- 
tion, he  says :  "Then  you  must  bring  a 
second  action,  and  what  you  would 
get  in  the  second  action  would  be 
the  actual  damage  which  you  had 
sustained  between  the  bringing  of 
the  first  action  and  the  second.  Then 
you  would  bring  a  third  action  with 
the  same  result.  It  is  because  it 
Is  most  inconvenient  to  leave  the 
rights  of  parties  to  be  determined  in 
that  way,  and  because  it  is  in  fact 
impossible  to  leave  them  in  that 
way,  that  this  court  has  always  In 
such  cases  given  relief."  See  also, 
Wilts  &c.  Co.  V.  Swindon  &c.  Co.,  L,. 
R.  9  Ch.  451;  Webb  v.  Portland  Mfg. 
Co.,  3  Sum.  (U.  S.)  189;  Jerome  v. 
Ross,  7  Johns.  Ch.  (N.  Y.)  315;  Bab- 
cock  V.  N.  J.  Stock  Co.,  20  N.  J.  Eq. 
296;  Pike  County  v.  Plank  Road  Co., 
11  Ga.  246;  People  v.  Third  Ave.  R. 


Co.,  45  Barb.  (N.  Y.)  63;  First  Nat. 
Bank  v.  Tyson,  144  Ala.  457,  39  So. 
560,  561  (quoting  text);  Townsend 
V.  Epstein,  93  Md.  537,  49  Atl.  629, 
52  L.  R.  A.  409,  413  (quoting  text). 

"  Huckenstine's  Appeal,  70  Pa.  St. 
102,  10  Am.  Rep.  669;  Wolcott  v. 
Mellick,  11  N.  J.  Eq.  204;  Coe  v. 
Lake  County,  37  N.  H.  254;  Car- 
penter V.  Cummings,  2  Phila.  (Pa.) 
74. 

=°  Corning  v.  Troy  Nail  Co.,  34 
Barb.  (N.  Y.)  485,  40  N.  Y.  191; 
Wright  v.  Moore,  38  Ala.  593,  82 
Am.  Dec.  731;  Goodson  v.  Richard- 
son, L.  R.  9  Ch.  221;  Webb  v.  Port- 
land Mfg.  Co.,  3  Sum.  (U.  S.)  189; 
Davis  V.  Londgreen,  8  Neb.  43; 
Georgia  Chemical  Co.  v.  Colquitt,  72 
Ga.  172. 

"Detroit  Min.  Bath  Co.  v.  Stroh 
Brewery  Co.,  151  Mich.  555,  115  N. 
W.  717.  Compare,  however.  Price  v. 
Stratton,  45  Fla.  535,  33  So.  644, 
holding  that  a  plaintiff  has  no 
standing  to  invoke  equitable  relief 
if  he  was  the  real  obstructor  of  the 
public  way.  And  compare,  where 
title  is  in  dispute.  Coward  v.  Llew- 
ellyn, 209  Pa.  582,  58  Atl.  1066. 
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judicial  proceedings  at  the  instance  of  proper  governmental  authori- 
ties. In  order  to  secure  an  efficient  administration  of  the  law  for  the 
benefit  of  the  public  and  to  avoid  multiplicity  of  suits  to  accomplish 
one  purpose,  public  wrongs  are  redressed  at  the  suit  of  proper  officials, 
and  individuals  are  not  permitted  to  maintain  separate  actions  or  suits 
to  redress  a  wrong  that  is  public  in  its  nature  unless  the  individual 
suffers  or  is  threatened  with  some  special,  particular,  or  peculiar  in- 
jury growing  out  of  the  public  wrong.  If  the  nuisance  causes  special 
or  peculiar  injury  to  an  individual  different  in  kind  and  not  merely 
in  degree  from  the  injury  to  the  public  at  large,  and  the  injury  is  sub- 
stantial in  its  nature,  the  individual  may  have  his  civil  remedy.  If  the 
remedy  at  law  is  inadequate,  equity  will  afford  appropriate  relief. 
Where  an  unlawful  obstruction  of  a  public  highway  merely  affects  in- 
juriously an  individual's  right  in  common  with  the  public  to  pass  over 
the  highway,  the  individual  suffers  no  injury  different  in  kind  from 
the  public  and  has  no  private  right  of  action.  Where,  however,  the 
unlawful  obstruction  not  only  injures  the  right  of  an  individual,  in 
common  with  the  public,  to  pass  over  the  highway,  but  causes  peculiar 
and  special  injury  of  a  substantial  nature  to  him,  he  has  his  private 
right  of  action  to  redress  the  special  wrong  to  him;  and,  where  the 
remedy  afforded  by  an  action  for  damages  in  a  court  of  law  is  inade- 
quate, appropriate  relief  may  be  sought  in  a  court  of  equity.*"* 

§  851.   (666)  Ulnstrative  cases. — The  following  adjudged  cases  will 
show  under  what  circumstances  injunctions  have  been  granted :  Where 

"a  Brown  v.   Florida  Chautauqua  So.  643.  Any  person  whose  property 

Ass'n,  —  Pla.  — ,   52   So.   802,  804,  rights  are  specially  injured  by  an 

from  which  we  also  quote  as  follows:  unlawful    obstruction    in    a    public 

"If  an  unlawful  obstruction  in  a  pub-  highway  may  have  the  aid  of  a  court 

lie  highway  merely  interferes  with  of  equity  in  removing  the  obstruc- 

the   right  of  passage  that  is  com-  tion  when  the  remedy  at  law  is  in- 

mon  to  all,  and  no  individual  rights  adequate.     Lutterloh  v.  Mayor  &c., 

are  specially  or  peculiarly  injured,  15  Fla.  306;  Pedrick  v.  Raleigh  &  P. 

relief    should   be   had   through   the  S.  R.  Co.,  143  N.  Car.  485,  55  S.  E. 

proper  public  authorities.     Thomas  877, 10  L.  R.  A.  (N.  S.)  554;  Bischof 

v.  Wade,  48  Fla.  311,  37  So.  743;  v.  Merchants'  Nat.  Bank,  75  Neb.  838, 

Jacksonville,  T.   &  K.  W.   Ry.  Co.  106  N.  W.  996,  5  L.  R.  A.  (N.  S.) 

V.  Thompson,  34  Fla.  346, 16  So.  282,  486;  Sloss-Sheffield  Steel  &  Iron  Co. 

26  L.  R.  A.  410;   Garnett  v.  Jack-  v.  Johnson,  147  Ala.  384,  41  So.  907, 

sonville,  St.  A.  &  H.  R.  R.  Co.,  20  8  L.  R.  A.  (N.  S.)  226,  119  Am.  St. 

Fla.  889;  Bowden  v.  City  of  Jackson-  89;   Close  v.  Witbeck,  52  Misc.   (N. 

ville,  52  Fla.  216,  text  225,  42  So.  Y.)  224,  102  N.  Y.  S.  904;   Bent  v. 

394;  Ferry  Pass  Inspectors'  &  Ship-  Trimboll,  61  W.  Va.  509,  56  S.  E.  881, 

pers'  Ass'n  v.  White's  River  Inspect-  29  Cyc.  1210." 
ors'  &  Shippers'  Ass'n,  57  Fla.  399. 48 


283  OBSTEUCTIONS  AND  ENCROACHMENTS.  §   851 

the  charter  of  a  railroad  company  required  it  to  construct  and  keep  in 
repair  good  and  sufficient  bridges  at  highway  crossings  so  that  travel 
thereon  should  not  be  impeded,  an  injunction  was  granted  at  the  suit 
of  the  mayor  and  common  council  of  the  city  of  Newark, 'which  was 
charged  with  the  duty  of  keeping  its  streets  safe  and  convenient  for 
travel,  to  prevent  the  company  from  laying  four  additional  tracks  at 
a  crossing,  making  nine  in  all,  in  such  a  manner  as  to  make  the  cross- 
ing extremely  dangerous  to  travelers  upon  the  highway.*^  And  in 
another  case,  decided  by  the  same  court,  it  was  stated  as  a  general  rule, 
that  a  city  which  has,  by  law,  the  control  and  supervision  of  the  public 
highways  within  its  territorial  limits,  may  maintain  a  suit  in  equity 
to  prevent  any  alteration  of  the  highways  or  injury  to  them  which  will 
deprive  the  public  of  their  safe  and  convenient  use.*^  So,  where  a 
railroad  campany  used  a  public  street  for  a  terminal  yard  in  such  a 
manner  that  it  became  a  nuisance  to  the  owners  of  neighboring  dwell- 
ings, it  was  held  that  such  owners  were  entitled  to  an  injunction,  al- 
though the  use  was  authorized  by  the  legislature  and  was  necessary 
to  the  business  of  the  company;*^  and  a  like  ruling  was  made  by  the 
New  York  Court  of  Appeals  in  a  similar  case.**  So,  in  another  case, 
it  was  held  that  the  use  by  hucksters  of  portions  of  certain  streets  and 
sidewalks  in  front  of  the  complainant's  dwelling  as  a  market  place,  by 
permission  of  the  city  on  payment  of  a  license  fee,  constituted  not  only 
a  public  nuisance,  but  also  a  private  nuisance  as  to  the  complainants, 
and  that  they  were  entitled  to  an  injunction  against  the  citjf^  and 
where  a  city  ordinance  set  apart  a  portion  of  a  street  in  front  of  the 
plaintiff's  premises  as  a  hackney-coach  stand,  an  injunction  was  grant- 

^^  Mayor  &c.  of  Newark  v.  Dela-  Borough  of   Stamford  v.   Stamford 

ware  &c.  R.  Co.,  42  N.  J.  Eq.  196,  7  &c.  R.  Co.,  56  Conn.  381,  15  Atl.  749, 

A.tl.  123.     See  also,  Newark  &c.  R.  1  L.  R.  A.  375;   Huron  v.  Bank  of 

Co.  v.  Newark,   23   N.   J.   Eq.   515;  Volga,  8  S.  Dak.  449,  66  N.  W.  815, 

City  of  Mobile  v.  Louisville  &c.  R.  59    Am.     St.     769;     Wauwatosa    v. 

Co.,  124  Ala.  132,  26  So.  902.  Dreutzer,   116   Wis.    117,   92   N.   W. 

*^  Mayor  &c.  of  Jersey  City  v.  Cen-  551. 

tral  R.  Co.,  40  N.  J.  Eq.  417,  2  Atl.  ^  Pennsylvania  R.  Co.  v.  Angel,  41 

262.     Upon   the    same    principle   a  N.  J.  Eq.  316,  7  Atl.  432,  56  Am. 

township   was   granted    an    injunc-  Rep.  1. 

tlon    to    restrain    the    erection    of  "Cogswell   v.   New   York   &c.   R. 

weigh-scales    upon    a    public    road.  Co.,  103  N.  Y.  10,  8  N.  B.  537,  57 

Huddleston  v.  Killbuch  Tp.  (Pa.),  7  Am.  Rep.  701.     See  also,  Jenks  v. 

Atl.    210.      See    also.    Metropolitan  Lansing  Lumber  Co.,  97  Iowa  342, 

City  R.  Co.  V.  Chicago,  96  111.  620;  66  N.  W.  231. 

People  V.  Holladay,  93  Cal.  241,  29  "McDonald  v.  Newark,  42  N.  J. 

Pac.  54,  27  Am.  St.  186n;   Hooksett  Eq.  136,  7  Atl.  855.     See  also,  St. 

V.  Amoskeag  Mfg.  Co.,  44  N.  H.  105;  John  v.  Mayor,  3  Bosw.  (N.  Y.)  483. 
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ed  against  the  persons  using  the  same.*'  .  In  yet  another  case  a  tele- 
phone company  was  compelled  by  mandatory  injunction,  at  the  suit  of 
an  adjoining  landowner,  to  remove  its  poles  from  the  street  in  front 
of  his  premises,  and  was  prohibited  from  erecting  others  without  his 
consent,  notwithstanding  it  had  the  consent  of  the  public  road  board  to 
set  its  poles  in  that  place.*^  So,  where  water  pipes  had  been  laid  in  the 
soil  of  a  highway,  without  the  consent  of  the  owner  of  the  fee,  an  in- 
junction was  granted  at  his  suit  to  restrain  the  continuance  of  the  nui- 
sance.** In  this  country,  however,  an  injunction  would  probably  be 
refused  to  restrain  such  a  use  of  a  city  street,  although  it  might  be 
granted  in  case  of  a  rural  road.  The  illustrations  we  have  given  are, 
most  of  them,  cases  in  which  the  plaintifE's  right  of  access  was  im- 
paired*" without  the  payment  of  compensation  therefor,  but  an  injunc- 
tion may  also  be  granted  at  the  suit  of  any  one  else  who  suffers  special 
and  irreparable  injury  from  the  obstruction  of  a  highway,  or  whose  sub- 
stantial rights  are  invaded  by  a  continuous  nuisance,  which  would 
otherwise  require  repeated  actions  at  law  upon  his  part  in  order  to 
prevent  the  entire  loss  of  such  right.  °° 

§  852.  (667)  Cases   in  which  injunction  was  refused. — On  the 

other  hand,  it  has  been  held  that  a  telegraph  company  will  not  be  re- 
strained from  erecting  poles,  in  a  street  at  the  suit  of  an  abutter, 
where  the  right  to  do  so  is  unsettled  and  no  emergency  or  irreparable 
damage  is  shown.^'^    So,  where  a  building  was  erected  upon  land  desig- 

"Branahan  v.  Hotel  Co.,  39  Ohio  (N.  Y.)  671,  102  N.  Y.  S.  934. 

St.  333,  48  Am.  Rep.  457.     See  also,  '"  De  Witt  v.  Van  Schoyk,  110  N. 

City     Council     of     Montgomery    v.  Y.  7,  17  N.  B.  425,  6  Am.  St.  342; 

Parker,  114  Ala.  118,  21  So.  452,  62  Chapman   v.   Rochester,   110    N.   Y. 

Am.  St.  95.     But  compare  Pennsyl-  273,  18  N.  E.  88,  6  Am.  St.  366,  1  L. 

vania  Co.  v.  Chicago,  181  III.  289,  54  R.  A.  296n;   Butler  v.  Thomasville, 

N.  E.  825,  53  L.  R.  A.  223.  74  Ga.  570.     See  also.  Bates  v.  Hol- 

"  Broome   v.   New   York   &c.   Tel.  brook,  171  N.  Y.  460,  688,  64  N.  B. 

Co.,  42  N.  J.  Eq.  141,  7  Atl.  851.  181,   753,   Brauer   v.   Baltimore  Re- 

^'Goodson  V.  Richardson,  L.  R.  9  frigerator   &c.   Co.,   99   Md.   367,    58 

Ch.  Div.  221.  Atl.  21,  66  L.  R.  A.  403,  105  Am.  St. 

*'  See  also,  Strieker  v.  Hillis,  15  304;  Donnavan  v.  Pennsylvania  Co., 
Idaho  709,  99  Pac.  831,  832  (citing  124  Fed.  1016,  60  C.  C.  A.  168;  Ed- 
text);  Blanc  V.  Klumphe,  29  Cal.  wards  v.  Pittsburg  &c.  R.  Co.,  215 
156;  Davies  v.  Epstein,  77  Ark.  221,  Pa.  St.  597,  64  Atl.  798;  Street  v. 
92  S  W.  19;  Roberts  v.  Mathews,  Leete,  79  Conn.  352,  65  Atl.  373; 
137  Ala.  523,  34  So.  624,  97  Am.  St.  Galveston  &c.  Ry.  Co.  v.  Miller 
56;  Young  v.  Rothrock,  121  Iowa  (Tex.  Civ.  App.),  93  S.  W.  177. 
588,  96  N.  W.  1105;  Milwaukee  "^Roake  v.  American  Tel.  Co.,  41 
Boiler  Co.  v.  Wadhams  Oil  Co.,  126  N.  J.  Eq.  35,  2  Atl.  618,  3  Cent.  Rep. 
Wis.  32,  105  N.  W.  312;  Ryan  v.  73;  Hewett  v.  Western  Union  Tel. 
Schwartz,  94  Wis.  403,  69  N.  W.  178;  Co.,  4  Mackey  (D.  C.)  424.  2  Cent. 
Hatfield  v.   Strauss.  117  App.  Div.  Rep.  694. 
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nated  on  a  plat  as  a  public  street,  an  injunction  was  refused  upon  the 
ground  that  it  did  not  appear  that  the  land  had  ever  been  used  or 
accepted  by  the  public  as  a  street."^  In  another  case,  an  injunction  to 
restrain  the  closing  of  a  way  was  refused  because  it  was  shown  that  the 
plaintifE  had  an  equally  available  means  of  access  by  another  road,  a 
few  rods  distant,  which  he  used  every  day;°*  but  this  decision  seems 
questionable."*  Many  other  cases  in  which  an  injunction  was  refused, 
including  a  number  ia  which  the  injury  was  held  too  remote,  are  cited 
below." 

§  853.  (668)  Parties  and  pleadings  in  injunction  cases. — Several 
persons  may  unite  as  plaintifEs  to  restrain  or  enjoin  a  public  nuisance 
which  is  common  to  all  and  from  which  they  suffer  a  peculiar  injury 
different  from  that  of  the  general  public."®  The  bill  or  complaint 
for  injunction,  especially  where  it  is  brought  to  restrain  a  threatened 
nuisance,  should  state  facts  clearly  showing  the  character  of  the  nui- 
sance and  the  character  of  the  injury,  so  that  the  court  may  see  that 
it  will,  if  permitted  to  exist,  cause  special  injury  to  the  plaintiff  of 
such  a  nature  as  to  require  the  interference  of  a  court  of  equity  in 
order  to  do  him  justice  and  protect  his  rights."'' 

"Tavonla  Land  Assn.  v.  Temfer  73    Atl.    906    (plaintifE    barred    by 

(N.  J.),  7  Atl.  423.  laches);    Jeremy  Imp.   Co.   v.   Com- 

■«  Sargent   v.   George,   56   Vt.   627.  monwealth,   106   Va.   482,   56   S.   E. 

So,  where  the  part  obstructed  had  224;  Terry  v.  McClung,  104  Va.  599, 

been  vacated.     Kinnear  Mfg.  Co.  v.  52  S.  E.  355. 

Beatty,  65  Ohio  St.  264,  62  N.  E.  341,        "Atchison  &c.  R.  Co.  v.  Nave,  38 

87  Am.  St.  600.     See  also,  San  Jose  Kan.  744,  17  Pac.  587,  5  Am.  St.  800; ' 

Ranch  Co.  v.  Brooks,  74  Cal.  463,  16  Palmer   v.    Waddell,    22    Kan.    352; 

Pac.  250.  Peck  v.  Elder,  3  Sandf.  (N.  Y.)  126; 

"  See  De  Witt  v.  Van  Schoyk,  110  Barnes  v.  Racine,  4  Wis.  454;   Town 

N.  Y.  7,  17  N.  E.  425,  6  Am.  St.  342;  of  Sullivan  v.  Phillips,  110  Ind.  320, 

Weathered    v.    Bray,    7    Ind.    706;  11   N.  E.  300.     Not  necessary  that 

Sloss-ShefiSeld  Steel  &c.  Co.  v.  John-  they  should  do  so.     Mississippi  &o. 

son,  147  Ala.  384,  41  So.  907.  R.  Co.  v.  Ward,  2  Black  (U.  S.)  485, 

""Wellborn  v.  Davles,  40  Ark.  83;  17  L.  ed.  311.    See  generally,  as  to 

Stoutemeyer  v.  Sharp,  89  Ark.  175,  parties  plaintiff  and  defendant,  note 

116  S.  W.  189,  21  L.  R.  A.   (N.  S.)  to  Tate  v.  Ohio  &c.  R.  Co.,  71  Am. 

74;  Guttery  v.  Glenn,  201  111.  275,  66  Dec.  309,  311,  315.    Compare  Hinch- 

N.  E.  305;   Corcoran  v.  Chicago  &c.  man  v.  Paterson  Horse  R.  Co.,  17  N.' 

R.  Co.,   149   111.   291,   37   N.   E.   68;  J.  Eq.  75;  Woodruff  v.  North  Bloom- 

Ruthstrom  v.  Peterson,  72  Kan.  679,  field  Gravel  Mln.  Co.,  16  Fed.   25; 

83  Pac.  825;  Fralinger  v.  Cooke,  108  Glidden  v.  Cincinnati,  11  Ohio  Dec. 

Md.  682;  George  v.  Peckham,  73  Neb.  (Reprint)  853;  Maywood  Co.  v.  May- 

794,  103  N.  W.  664;  Good  v.  Queen's  wood,  118  111.  61,  6  N.  E.  866.  I 

Run   &c.   Brick   Co.,    224   Pa.   496,       "See  Adams  v.  Michael,  38  Md. 
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§  854.  (669)  Action  for  damages — Special  injury. — ^As  a  general 
rule,  no  person  can  maintain  an  action  for  damages  from  a  common 
nuisance  where  the  injury  and  damages  are  common  to  all.''  But  11 
a  person  sustains  a  special  damage,  peculiar  to  himself,  from  the  ob- 
struction of  a  highway,  whether  it  be  to  his  person  or  his  property,  he 
may  maintain  an  action  therefor.*'  Thus,  obstructing  and  cutting  of 
the  access  to  a  person's  place  of  business  is  a  special  injury,  for  which 
he  may  receover  damages  in  an  action  at  law;*"  and  ejectment  or  tres- 


123,  17  Am.  Rep.  516;  Hinchman  v. 
Paterson  Horse  R.  Co.,  17  N.  J.  Bq. 
75,  86  Am.  Dec.  252;  Thebaut  v. 
Canova,  11  Fla.  143;  Imperial  Gas 
Co.  V.  Broadbent,  7  H.  L.  Cas.  600; 
Haines  v.  Taylor,  10  Beav.  75; 
Kingsbury  v.  Flowers,  65  Ala.  479, 
39  Am.  Rep.  14n;  First  Nat.  Bank 
V.  Tyson,  133  Ala.  459,  32  So.  144, 
59  L.  R.  A.  398,  91  Am.  St.  46;  Er- 
win  V.  Central  Un.  Tel.  Co.,  148  Ind. 
.  365,  46  N.  E.  667,  47  N.  E.  663;  Mil- 
liken  V.  Denny,  135  N.  Car.  19,  47  S. 
B.  132;  Roman  v.  Strauss,  10  Md.  89. 

■*  Coke's  Inst.,  56a;  William's 
Case,  5  Coke  73;  Pain  v.  Patrick, 
3  Mod.  289;  Lansing  v.  Smith,  8 
Cow.  (N.  Y.)  146.  See  also,  Iveson 
V.  Moore,  1  Ld.  Raym.  486;  Greasly 
V.  Codling,  2  Bing.  263;  Pierce  v. 
Dart,  7  Cow.  (N.  Y.)  609;  Siskiyou 
&c.  Co.  V.  Rostel,  121  Cal.  511,  53 
Pac.  1118;  Thompson  &  Son  v.  Ma- 
con City,  106  Mo.  App.  84,  80  S.  W. 
1;  Platte  &c.  Ditch  Co.  v.  Anderson, 
8  Colo.  131,  6  Pac.  515;  Wolf  v. 
Manhattan  Ry.  Co.,  51  Misc.  (N. 
Y.)  426,  101  N.  Y.  S.  493;  Brown  v. 
Rea,  150  Cal.  171,  88  Pac.  713;  La- 
bry  V.  Gilmon,  121  Ky.  367,  89  S. 
W.  231,  28  Ky.  L.  311. 

"'  Iveson  V.  Moore,  1  Ld.  Raym. 
486;  Robert  Marys'  Case,  9  Coke 
111;  Pain  v.  Patrick,  3  Mod.  289; 
Hart  V.  Basset,  T.  Jones  156;  Chich- 
ester V.  Lethbridge,  Willes  71; 
Brown  v.  Watson,  47  Me.  161,  74 
Am.  Dec.  482;  Smith  v.  Preston,  104 
Me.  156,  71  Atl.  653;  Beard  v.  Hicks, 
—  Ala.  — ,  50  So.  232;  Clark  v.  Peck- 
ham,  10  R.  I.  35,  14  Am.  Rep.  654; 
Dudley  V.  Kennedy,  63  Me.  465;  Stet- 
son V.  Faxon,  19  Pick.  (Mass.)  147, 31 


Am.  Dec.  123,  and  note;  Possion  v. 
Landry,  123  Ind.  136,  24  N.  E.  96; 
Pittsburg  &c.  R.  Co.  v.  Noftsger,  148 
Ind.  101, 47  N.  B.  332;  O'Brien  v.  Cen- 
tral Iron  &c.  Co.,  158  Ind.  218,  63 
N.  E.  302,  57  L.  R.  A.  508,  92  Am. 
St.  305;  City  of  Hickory  v.  South- 
ern Ry.  Co.,  141  N.  Car.  716,  53  S. 
E.  955;  Wilson  v.  West  &c.  Mill  Co., 
28  Wash.  312,  68  Pac.  716;  Close  v. 
Witbeck,  52  Misc.  (N.  Y.)  224,  102 
N.  Y.  S.  904;  Viebahn  v.  Board  of 
Com'rs  of  Crow  Wing  County,  96 
Minn.  276,  104  N.  W.  1089,  3  L.  R. 
A.  (N.  S.)  1126;  Garvey  v.  Harbi- 
son-Walker Refractories  Co.,  213 
Pa.  177,  62  Atl.  778;  Heard  v. 
Connor  (Tex.  Civ.  App.),  84  S.  W. 
605;  Wylie  v.  Elwood,  134  111.  281, 
25  N.  B.  570,  23  Am.  St.  673,  9  L.  R. 
A.  726,  and  note. 

"•Shephard  v.  Barnett,  52  Tex. 
638;  Bnos  v.  Hamilton,  27  Wis.  256; 
Wilkes  V.  Hungerford  Market  Co.,  2 
Bing.  (N.  Car.)  281;  Williams  v. 
Tripp,  11  R.  I.  447;  Garitee  v.  Balti- 
more, 53  Md.  422;  Stetson  v.  Faxon, 
19  Pick.  (Mass.)  147,  31  Am.  Dec. 
123;  Venard  v.  Cross,  8  Kan.  248; 
Pittsburgh  &c.  R.  Co.  v.  Noftsger, 
148  Ind.  101,  47  N.  E.  332;  Mer- 
chants' Mut.  Tel.  Co.  V.  Hirschman, 
43  Ind.  App.  283,  87  N.  E.  238  (tele- 
phone pole  interfering  with  access 
to  saloon) ;  Jackson  v.  Kiel,  13  Colo. 
378,  22  Pac.  504,  6  L.  R.  A.  254,  16 
Am.  St.  207;  Smith  v.  Mitchell,  21 
Wash.  536,  58  Pac.  667,  75  Am.  St. 
858;  Bannon  v.  Romeiser  (Ky.),  34 
S.  W.  1084,  17  Ky.  L.  1378;  Helm 
V.  McClure,  107  Cal.  199,  40  Pac.  437. 
See  also.  Beard  v.  Hicks,  —  Ala.  — , 
50  So.  232.    Compare  Aram  v.  Schal- 
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pass  will  lie  against  one  who  wrongfully  places  an  obstruction  of  a 
permanent  character  upon  that  part  of  a  highway  in  which  the  com- 
plainant owns  the  fee."^  So,  if  the  complainant,  by  reason  of  an  ob- 
struction in  a  highway,  is  compelled  to  turn  back  or  go  by  a  more  cir- 
cuitous route,  whereby  he  is  specially  damaged  by  being  rendered  un- 
able to  perform  a  contract,  he  may  maintain  an  action  therefor  f^  and 
the  same  is  true  if,  by  reason  of  such  an  obstruction,  he  sustains  pe- 
culiar damage  in  the  labor  of  himself  and  his  servants  to  remove  the 
obstruction."^  So,  where  an  obstruction  wrongfully  placed  by  a  third 
person  in  a  highway  causes  travelers  to  pass  around  it  over  the  adjoin- 
ing land,  whereby  the  crops  of  the  landowner  are  injured,  the  latter 
may  have  his  action  against  the  person  creating  the  obstruction."*  But 
mere  delay  caused  by  an  obstruction,  unaccompanied  by  special  injury, 
does  not,  as  a  rule,  give  any  right  to  an  action  for  special  damages. '^ 


lenberger,  41  Cal.  449;  Wootters  v. 
Crockett,  11  Tex.  Civ.  App.  474,  33 
S.  W.  391. 

'^  Wood  Nuisance,  §  697;  Parley  v. 
Chandler,  6  Mass.  454;  Hunt  v. 
Rich,  38  Me.  195;  Adams  v.  Rivers, 
11  Barb.  (N.  T.)  390;  State  v.  Da- 
vis, 80  N.  Car.  351,  30  Am.  Rep.  86; 
Kelk  v.  Pearson,  L.  R.  6  Ch.  809. 
See  also.  City  of  Cleveland  v.  Cleve- 
land &c.  R.  Co.,  93  Fed.  113  (citing 
text);  note  in  116  Am.  St.  585. 

""Lansing  v.  Smith,  8  Cow.  (N. 
Y.)  146;  Greasly  v.  Codling,  2  Bing. 
(N.  Car.)  263;  Hart  v.  Basset,  T. 
Jones  156;  Milarkey  v.  Foster,  6 
Ore.  378,  25  Am.  Rep.  531n;  Wake- 
man  V.  Wilbur,  147  N.  Y.  657,  42  N. 
B.  341;  Knowles  v.  Pennsylvania 
R.  Co.,  175  Pa.  St.  623,  34  Atl.  974, 
52  Am.  St.  860;  O'Brien  v.  Central 
Iron  &c.  Co.,  158  Ind.  218,  63  N.  E. 
302,  57  L.  R.  A.  508,  92  Am.  St. 
305;  Ryerson  v.  Morris  Canal  &c. 
Co.,  69  N.  J.  L.  505,  55  Atl.  98.  See 
also,  Goggans  v.  Myrick,  131  Ala. 
286,  31  So.  22;  Fitzer  v.  St.  Paul 
City  Ry.  Co.,  105  Minn.  221,  117  N. 
W.  434,  127  Am.  St.  557,  18  L.  R.  A. 
(N.  S.)  268  (diversion  of  travel). 
But  see  Baier  v.  Schermerhom,  96 
Wis.  372,  71  N.  W.  600;  Zettel  v. 
City  of  West  Bend,  79  Wis.  316,  48 
N.  W.  379,  24  Am.  St.  715;  Houck 
V.  Wachter,  34  Md.  265,  6  Am.  Rep. 


332;   Davis  v.  Baltimore  &c.  R.  Co., 
102  Md.  371,  62  Atl.  572. 

»=Rose  V.  Miles,  4  M.  &  S.  101; 
Pierce  v.  Dart,  7  Cow.  (N.  Y.)  609; 
Hughes  v.  Heiser,  1  Binn.  (Pa.) 
463,  2  Am.  Dec.  459;  Chichester  v. 
Lethbridge,  Willes  71;  Lansing  v. 
Wiswall,  5  Denlo  (N.  Y.)  213.  See 
also,  Wakeman  v.  Wilbur,  147  N.  Y. 
657,  42  N.  E.  341.  In  a  recent  case 
in  Maryland  a  contractor  having  no 
access  to  transport  necessary  mate- 
rial except  over  a  county  highway 
which  was  rendered  impassable  by 
failure  of  the  county  to  keep  a 
bridge  in  repair,  was  held  to  suffer 
special  damage  where  he  had  to 
make  arrangements  with  a  railroad 
company  to  transport  the  material 
by  hand  cars  between  the  time  of 
regular  trains  in  order  to  get  it  in 
time  to  comply  with  his  contract, 
and  the  county  was  held  liable. 
Commissioners  of  Anne  Arundel 
County  v.  Watts,  —  Md.  — ,  76  Atl. 
82. 

"Maynell  v.  Saltmarsh,  1  Keble 
847. 

"''Pain  V.  Patrick,  3  Mod.  289; 
Shaubut  V.  St.  Paul  &c.  R.  Co.,  21 
Minn.  502;  Houck  v.  Wachter,  34 
Md.  265,  6  Am.  Rep.  332;  Sohn  v. 
Cambern,  106  Ind.  302,  6  N.  E.  813; 
Powell  V.  Bunger,  91  Ind.  64.  See 
also,  Wellborn  v.  Davis,  40  Ark.  83; 
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Burton  v.  Dougherty,  19  New  Bruns- 
wick 51;  Baier  v.  Schermerhorn,  96 
Wis.  3t2,  71  N.  W.  600;  Zettel  v. 
City  of  "West  Bend,  79  Wis.  316,  48 
N.  W.  379,  24  Am.  St.  715;  Shields 
V.  Louisville  &c.  R.  Co.,  97  Ky.  103, 
29  S.  W.  978,  16  Ky.  L.  849,  27  L.  R. 
A.  680  (citing  text).  This  entire 
section  is  quoted  in  Sholln  v.  Ska- 
mania Boom  Co.,  56  Wash.  303,  105 
Pac.  632,  633,  where  a  contract  mall 


carrier  who  was  compelled  to  carry 
the  mail  over  another  and  more  cir- 
cuitous route  by  reason  of  the  de- 
struction of  a  highway  bridge  by 
the  negligence  of  the  defendant  was 
held  to  be  specially  damaged  and 
entitled  to  maintain  an  action  there- 
for. See  also.  Commissioners  of 
Anne  Arundel  County  v.  Watts,  — 
Md.  — ,  76  Atl.  82,  referred  to  in 
note  63,  supra. 


CHAPTEE  XXXIII. 


LIABILITY   OF    HIGHWAY   OFFICERS. 


Section 

855.  Liability  of  highway  oflScers  on 

contracts. 

856.  Liability  to  municipality. 

857.  Liable  to  individual  only  where 

specific  duty  is  owing. 

858.  Different  classes  of  duties. 

859.  Ministerial     duties — Discretion- 

ary duties. 

860.  Cases    in    which    oflBcers    have 

been  held  liable. 

861.  Test  for  determining  nature  of 

duty. 

862.  Imperative  duty — Liability  for 

failure  to  perform. 

863.  Liability  for  injuries  caused  by 

failure  to  repair  highway. 

864.  Effect    of    statute    prescribing 

penalty. 


Section 

865.  Liability  for  illegal  act— Scope 

of  authority. 

866.  Liability  for  trespasses. 

867.  Liability  where  officer  acts  un- 

der mistake  or  invalid  law. 

868.  Liability    where    no    authority 

exists. 

869.  Liability    where     act    is     per- 

formed  under  officer's  direc- 
tion. 

870.  Liability   for   acts    of    subordi- 

nates. 

871.  When    officer    is   protected    by 

process  or  order. 

872.  Mandamus  against  officer. 

873.  Mandamus — Illustrative  cases. 

874.  Mandamus — Where  it  will  not 

lie  against  officer. 

875.  Criminal  liability. 


§  855.  (670)  Liability  of  highway  officers  on  contracts. — There  is 
no  difiQcnlty  in  disposing  of  the  question  of  the  personal  liability  of 
highway  ofiBcers  in  cases  where  a  liability  is  sought  to  be  enforced 
against  them  by  a  private  individual  in  matters  arising  out  of  contract. 
The  rule  upon  this  subject  is  well  settled,  and  it  may  be  thus  stated : 
Where  it  is  known  that  the  party  is  contracting  in  his  capacity  as  a 
public  ofiBcer  he  is  not  liable,  in  the  absence  of  fraud,  although  the 
public  corporation  or  the  state  may  not  be  bound  by  the  contract.^ 


^Macbeath  v.  Haldimand,  1  Term 
R.  172;  Gidley  v.  Lord  Palmerston, 
3  B.  &  B.  275;  Hodgson  v.  Dexter,  1 
Cranch  (U.  S.)  345,  2  L.  ed.  130; 
Parks  V.  Ross,  11  How.  (U.  S.)  362, 
13  L.  ed.  730;  Sanborn  v.  Neal,  4 
Minn.  126,  77  Am.  Dec.  502;  Gill  v. 
Brown,  12  Johns.  (N.  Y.)  385;  Peo- 

19—11  BlilOTT  R.  AND  S. 


pie  v.  Vilas,  36  N.  Y.  459,  93  Am. 
Dec.  520n;  Fox  v.  Drake,  8  Cow. 
(N.  Y.)  191;  Cook  v.  Irvine,  5  Sergt. 
&  R.  (Pa.)  492,  9  Am.  Dec.  397; 
West  V.  Jones,  9  Watts  (Pa.)  27; 
Knight  V.  Clark,  48  N.  J.  L.  22,  2 
Atl.  780,  57  Am.  Rep.  534;  Brown  v. 
Rundlett,  15  N.  H.  360;    Boardman 
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There  is  an  essential  difference  between  public  oflBcers  and  private 
agents,  and  the  reason  for  the  distinction  is  very  clear  and  very  strong; 
in  the  one  case  the  nature  and  scope  of  the  authority  assumed  can  be 
ascertained  .from  the  law  and  the  public  records,  whereas,  in  the  other 
there  is  no  such  opportunity  for  securing  information,  so  that  the  per- 
son contracting  with  the  officer  knows  that  he  acts  as  an  officer  and  not 
as  ah  individual.  One  who  deals  with  a  public  officer  as  such  without 
availing  himself  of  the  means  of  knowledge  laid  open  to  him  by  the  law 
and  the  public  records  has  no  just  reason  to  complain,  for  it  is  his  own 
folly  not  to  use  the  means  of  information  placed  before  him.^  It  is  ob- 
vious, therefore,  that  personal  liability  in  such  cases  exists  only  where 
there  is  some  element  of  fraud  or  some  culpable  wrong  not  arising  out 
of  contract.^ 

§  856.  (671)  Liability  to  municipality. — Highway  officers  are  not 
liable  to  the  corporation  that  appoints,  or  elects  them,  to  the  same 
extent  that  private  agents  are  liable  to  their  principals.  They  are,  of 
course,  liable,  where  they  expressly  contract  or  give  bond  to  faithfully 
perform  their  duties,  for  a  wrongful  breach  of  such  a  contract,  and  so, 
to,  are  they  liable  when  they  illegally  convert  money  of  the  corporation 
or  of  the  public  to  their  own  use.  If  there  is  any  right  of  action  in 
the  local  government  for  a  breach  of  duty  in  other  cases,  however,  it 
exists  only  where  there  is  a  want  of  good  faith,  for  in  no  other  event, 
as  a  general  rule  at  least,  can  an  action  by  the  local  government  be 
maintained  where  the  officer  has  acted  in  good  faith,  although  he  may 
have  erred.* 

V.   Hayne,   29  Iowa  339;    Brown  v.  City  of  Des  Moines,  19  Iowa  199,  87 

Austin,  1  Mass.  208,  2  Am.  Dec.  11;  Am.  Dec.  423.     See  also,  Schloss  v. 

Cutler  v.  Ashland,  121   Mass.   588;  Mclntyre,  147  Ala.  557,  41  So.  11. 

Ogden  v.  Raymond,  22  Conn.  379,  58  *  See  generally.  Ware  v.  Morgan, 

Am.  Dec.  429;   Stone  v.  Huggins,  28  67  Ala.  461;  Humphrey  v.  Jones,  71 

Vt.  617;  State  v.  Dunnington,  12  Md.  Mo.  62;    Cook  v.   Irvine,  5  Serg.  & 

340;    Newman  v.  Sylvester,  42  Ind.  R.     (Pa.)     492,    9    Am.    Dec.    397; 

106;    1    Beach   Pub.    Corp.,    §    200;  Brown  v.  Rundlett,   15   N.  H.   360; 

Mechem's  Pub.  Off.,  §  805.    See  also,  Murray  v.  Carothers,  1  Mete.  (Ky.) 

Bartindale  v.   Lewis,   19   Ind.   App.  71.     Compare,    however.    Brown   v. 

289,  49  N.  E.  462;  Dunn  v.  Macdon-  Bradlee,  156  Mass.  28,  30  N.  B.  85, 

aid   (1897),  1  Q.  B.  401,  66  L.  J.  Q.  15   L.   R.   A.   509,   32   Am.   St.   430; 

B.  (N.  S.)  209,  420.  Simonds  v.  Heard,  23  Pick.  (Mass.) 

=>  Baker  v.  State,  27  Ind.  485;  City  120,    34    Am.    Dec.    41;     Fuller    v. 

of   Burlington  v.   Gilbert,    31    Iowa  Mower,  81  Me.  380,  17  Atl.  312. 

356,  7  Am.  Rep.  143;  Southworth  v.  *  Dillon   M'unic.   Corp.    (4th   ed.), 

Flanders,   33  La.  Ann.  190;    Smout  §     236.      See    Municipality    &c.    v. 

V.  Ilbery,  10  M.  &  W.  1;   Clark  v.  Horseman,  16  Upper  Can.  Q.  B.  576; 
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§857,  (673)  liable  to  individual  only  where  specific  duty  is 
owing. — ^A  public  oflBcer  is  only  liable  to  an  individual  to  whom  he 
owes  a  duty.^  It  is  by  no  means  every  breach  of  duty  that  will  enable 
an  individual  to  maintain  an  action  against  an  oflScer.  Although  the 
officer  may  be  guilty  of  a  breach  of  duty  subjecting  him  to  a  prosecu- 
tion for  a  criminal  offense,  or  subjecting  him  to  a  civil  action  by  the 
representatives  of  the  government,  he  may  not  be  liable  to  an  indi- 
vidual. It  does  not  follow  that  because  an  officer  is  liable  to  an 
indictment  or  to  an  action  by  the  state  that  he  is  liable  to  an  individual. 
The  prime  elements  of  a  cause  of  action  by  a  private  citizen  are 
the  existence  of  a  duty  to  the  citizen  and  a  special  injury  resulting 
to  him  from  a  breach  of  that  duty.  The  law  was  thus  stated  in  a  New 
York  case :  "To  give  a  right  of  action  for  such  a  cause,  the  plaintiff 
must  show  that  the  defendant  owed  the  duty  to  him  personally. 
Wherever  an  action  is  brought  for  a  breach  of  duty  imposed  by  stat- 
ute, the  party  bringing  it  must  show  that  he  had  an  interest  in  the  per- 
formance of  the  duty,  and  that  the  duty  was  imposed  for  his  benefit.""* 
So,  it  has  been  held  that  a  member  of  a  public  corporate  body  or  board 
upon  which  a  duty  rests  cannot  be  held  individually  liable  for  the 


Daniels  v.  Burford,  10  Upper  Can. 
Q.  B.  478;  Inhabitants  of  First  Par- 
ish &c.  v.  Fiske,  8  Gush.  (Mass.) 
264,  54  Am.  Dec.  755;  Inhabitants 
of  Hancocli  v.  Hazzard,  12  Gush. 
(Mass.)  112,  59  Am.  Dec.  171; 
Palmer  v.  Carroll,  24  N.  H.  314; 
People  V.  Lewis,  7  Johns.  (N.  Y.) 
73;  Waldron  v.  Haverhill,  143  Mass. 
582,  10  N.  E.  481;  1  Beach  Pub. 
Corp.,  §  196. 

■^An  individual  may  have  such  a 
special  interest  in  the  performance 
of  a  duty  by  a  public  oflScer  as  will 
give  him  a  right  of  action,  but  he 
cannot  have  a  right  of  action  where 
the  only  duty  shown  is  a  duty  in 
which  the  individual  is  interested 
in  common  with  other  members  of 
the  community.  Moss  v.  Cummings, 
44  Mich.  359,  6  N.  W.  843;  Butler 
V.  Kent,  19  Johns.  (N.  Y.)  223,  10 
Am.  Dec.  219;  Raynsford  v.  Phelps, 
43  Mich.  342,  5  N.  W.  403,  38  Am. 
Rep.  189.  The  plaintiff  must  show 
that  the  officer  not  only  violated  his 
duty,  but  that  the  duty  was  one 
which  was  specially  owing  to  the 
plaintiff.    Lane  v.  Board,  7  Ind.  App. 


625,  35  N.  E.  28,  citing  text,  and 
holding  that  a  contractor  could  not 
recover  from  public  officers  for 
wrongfully  rejecting  his  bid  and 
awarding  the  contract  to  another. 
So  in  East  River  Gaslight  Go.  v. 
Donnelly,  93  N.  Y.  557,  aff'g  25  Hun 
(N.  Y.)  614.  But  see  Adsit  v. 
Brady,  4  Hill  (N.  Y.)  630,  40  Am. 
Dec.  305,  and  note;  Raynsford  v. 
Phelps,  43  Mich.  342,  5  N.  W.  403, 
38  Am.  Rep.  189. 

"a  strong  v.  Campbell,  11  Barb. 
(N.  Y.)  135;  Shearm.  &  Redf.  Law 
of  Negligence  (3d  ed.),  §  174,  state 
the  rule  in  very  similar  language. 
See  also.  State  v.  Harris,  89  Ind.  363, 
46  Am.  Rep.  169;  Harrington  v. 
Ward,  9  Mass.  251;  Fish  v.  Kelly, 
17  C.  B.  N.  S.  194;  Commonwealth 
V.  Harmer,  6  Phila.  (Pa.)  90;  Rob- 
ertson V.  Fleming,  4  Macq.  Appeal 
Cases  167;  Freeholders  of  Sussex 
County  V.  Strader,  18  N.  J.  L.  108, 
35  Am.  Dec.  530;  Held  v.  Bagwell, 
58  Iowa  139,  12  N.  W.  226;  East 
River  &c.  Co.  v.  Donnelly,  93  N.  Y. 
557. 
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neglect  of  duty  by  such  body.*  But  it  is  not  to  be  inferred  that  one  who 
sues  a  public  officer  must  produce  an  express  statute,  or  a  direct  rule 
of  law,  creating  a  duty  for  his  benefit;  it  is  enough  if  he  shows  such 
facts  as  enable  the  courts,  by  a  due  application  of  legal  principles,  to 
infer  the  duty  and  a  special  injury  from  its  wrongful  breach.'' 

§  858.  (673)  Different  classes  of  duties. — There  is  an  obvious  and 
an  important  distinction  between  ministerial  and  judicial  duties  as 
well  as  between  discretionary  duties  and  duties  which  are  of  a  manda- 
tory or  imperative  nature.  The  general  rule  is,  that  an  officer  is  not 
liable  for  a  failure  to  properly  exercise  discretionary  or  judicial  duties ; 
but  this  rule,  general  as  it  is,  is  subject  to  this  essential  qualification : 
a  quasi- judicial  officer  is  liable  if  he  transcends  his  authority.  But  as 
long  as  he  keeps  within  the  scope  of  the  jurisdiction  conferred  upon 
him  he  enjoys  an  immunity  from  civil  actions.^  Quasi-judicial  officers 
may,  however,  perform  ministerial  duties,  and  while  engaged  in  the 
performance  of  such  duties  they  may  be  liable  for  negligence,  for  the 
shield  which  protected  them  while  acting  in  a  judicial  capacity  cannot 
be  used  to  protect  them  while  performing  ministerial  duties.^ 


'  Monnier  v.  Godbold,  116  La.  165, 
40  So.  604,  5  L.  R.  A.  (N.  S.)  463. 
See  also.  Hydraulic  &c.  Brick  Co.  v. 
School  Dist.,  79  Mo.  App.  665;  Bas- 
sett  v.  Pish,  75  N.  Y.  303.  Compare 
also  Tate  v.  City  of  Greensboro,  114 
N.  Car.  392,  19  S.  E.  767,  24  L.  R.  A. 
671;  Carle  v.  City  of  De  Soto,  63 
Mo.  App.  161. 

'Bassett  v.  Fish,  75  N.  Y.  310; 
State  v.  Haworth,  122  Ind.  462,  23 
N.  B.  946.  An  individual  cannot 
maintain  an  action  unless  he  shows 
a  special  injury  to  himself  result- 
ing from  the  breach.  Bslava  v. 
Jones,  83  Ala.  139,  3  So.  317,  3  Am. 
St.  699;  State  v.  Harris,  89  Ind.  363, 
46  Am.  Rep.  169;  Compton  v.  Pruitt, 
88  Ind.  171;  Gardner  v.  Heartt,  3 
Denio  (N.  Y.)  232;  Savings  Bank  v. 
Ward,  100  U.  S.  195,  25  L.  ed.  621; 
Ware  v.  Brown,  2  Bond  (U.  S.  D. 
C.)  267. 

'Edwards  v.  Ferguson,  73  Mo. 
686;  Yates  v.  Lansing,  5  Johns.  (N. 
Y.)  282;  "Walker  v.  Hallock,  32  Ind. 
239;  Tompkins  v.  Sands,  8  Wend. 
(N.  Y.)  462,  24  Am.  Dec.  46;  Lilien- 
thal  v.  Campbell,  22  La.  Ann.  600; 


Burnham  v.  Stevens,  33  N.  H.  247; 
Sage  V.  Laurain,  19  Mich.  137;  Bates 
V.  Horner,  65  Vt.  471,  27  Atl.  134,  22 
L.  R.  A.  824,  and  note;  Daniels  v. 
Hathaway,  65  Vt.  247,  26  Atl.  970, 
21  L.  R.  A.  377;  Raymond  v.  Bolles, 
11  Cush.  (Mass.)  315;  Apgar  v. 
Hayward,  110  N.  Y.  225,  18  N.  E. 
85;  Mechem  Pub.  Off.,  §§  638,  639. 
In  Fath  v.  Koeppel,  72  Wis.  289,  39 
N.  W.  539,  7  Am.  St.  867,  the  gen- 
eral doctrine  is  carried  to  great 
lengths.  See  also,  Hite  v.  Whitley 
County  Ct.,  91  Ky.  168,  15  S.  W.  57, 
11  L.  R.  A.  122;  Blue  Grass  Trac. 
Co.  V.  Grover  (Ky.),  123  S.  W.  265; 
Schneider  v.  Cahill  (Ky.),  127  S.  W. 
143,  144,  and  cases  there  cited. 

"Tyler  v.  Alford,  38  Me.  530; 
Briggs  V.  Wardwell,  10  Mass.  356; 
Place  V.  Taylor,  22  Ohio  St.  317; 
Fairchild  v.  Keith,  29  Ohio  St.  156; 
Harlow  v.  Birger,  30  111.  425;  Rowe 
v.  Addison,  34  N.  H.  306.  See  also, 
Robinson  v.  Rohr,  73  Wis.  436,  40 
N.  W.  668,  2  L.  R.  A.  366,  9  Am.  St. 
810;  Grider  v.  Tally,  77  Ala.  422,  54 
Am.  Rep.  65. 
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§  859.  (674)  Ministerial  duties — Discretionary  duties. — Highway 
officers  charged  with  the  performance  of  a  ministerial  duty  are,  in  gen- 
eral, liable  for  negligently  performing  it,  to  one  to  whom  the  duty  is 
owing  and  upon  whom  they  inflict  a  special  injury.^"  Where  the  duties 
are  purely  discretionary  an  officer  is  not  liable  to  one  who  suffers  an 
injury  from  a  failure  to  exercise  them,  nor  is  he  liable  where  there  is 
nothing  more  than  a  mere  error  of  judgment  for  an  injury  caused  by 
the  exercise  of  discretionary  duties,  where  he  acts  in  good  faith  and 
keeps  within  the  scope  of  his  authority.^^  So,  it  is  held  in  a  recent  case, 
a  street  commissioner  is  not  liable  for  removing  a  shade  tree  in  con- 
structing a  sidewalk  under  the  order  of  the  common  council,  where  he 
acts  in  good  faith,  in  the  exercise  of  his  honest  judgment  and  without 
any  malicious  or  improper  motives.^^  But  where  an  officer  attempts  the 
performance  of  a  ministerial  duty  which  he  knows,  or  which  he  ought 
to  know  requires  peculiar  skill  and  knowledge ;  he  may  be  liable  to  one 
who  suffers  a  special  injury  because  the  work  is  constructed  unskil- 
fully and  improperly.  In  such  a  case  the  better  rule  is  that  stated  by 
an  English  author,  who  says :  "Public  officers,  whether  their  duties  are 


1"  County  Com'rs  v.  Duckett,  20 
Md.  468,  83  Am.  Dec.  557;  Robinson 
V.  Chamberlain,  34  N.  Y.  389,  90  Am. 
Dec.  713;  Hover  v.  Barlclioof,  44  N. 
Y.  113;  St.  Peter  v.  Denison,  58  N. 
Y.  416;  Henly  v.  Mayor,  5  Bing.  91; 
Nowell  V.  Wright,  3  Allen  (Mass.) 
166,  80  Am.  Dec.  62;  Griffith  v.  Fol- 
lett,  20  Barb.  (N.  Y.)  620;  Robinson 
V.  Rohr,  73  Wis.  436,  40  N.  W.  668, 
9  Am.  St.  810,  2  L.  R.  A.  366;  Doeg 
V.  Cook,  126  Cal.  213,  58  Pac.  707, 
77  Am.  St.  171,  174  (citing  text); 
Batdorff  v.  Oregon  City,  53  Ore.  402, 
100  Pac.  937,  939  (quoting  text). 

"Wilson  V.  Mayor,  1  Denio  (N. 
Y.)  599,  43  Am.  Dec.  719;  Cole  v. 
Medina,  27  Barb.  (N.  Y.)  218;  Bart- 
lett  v.  Crozier,  17  Johns.  (N.  Y.) 
440,  8  Am.  Dec.  428;  Conwell  v. 
Emrie,  4  Ind.  209;  Wilkes  v.  Dins- 
man,  7  How.  (U.  S.)  89,  12  L.  ed. 
55;  Hines  v.  City  of  Lockport,  50 
N.  Y.  236;  Monk  v.  New  Utrecht,  104 
N.  Y.  552,  11  N.  B.  268;  Cooley 
Torts,  376,  379,  382;  Yealy  v.  Fink, 
43  Pa.  St.  212,  82  Am.  Dec.  556; 
Baker  v.  State,  27  Ind.  485;  Stephen- 
son V.  Monmouth  &c.  Co.,  84  Fed. 
114,  28  C.  C.  A.  292.  See  also,  At- 
water  v.  Trustees  of  Canandaigua, 


124  N.  Y.  602,  27  N.  B.  385;  Pauld- 
ing County  V.  Scroggins,  97  Ga.  253, 
23  S.  B.  845;  Taylor  v.  Manson,  9 
Cal.  App.  382,  99  Pac.  410;  Pawlow- 
ski  V.  Jenks,  115  Mich.  275,  73  N.  W. 
238.  Otherwise,  if  he  acts  with 
malice  or  beyond  the  scope  of  his 
authority.  McOsker  v.  Burrell,  55 
Ind.  425;  Conwell  v.  Emrie,  4  Ind. 
209;  Cauble  v.  Hultz,  118  Ind.  13, 
20  N.  E.  515;  Turnpike  Road  v. 
Champney,  2  N.  H.  199;  Uren  v. 
Walsh,  57  Wis.  98,  14  N.  W.  902; 
Bslava  v.  Jones,  83  Ala.  139,  3  So. 
317,  3  Am.  St.  699;  Allen  v.  Com- 
monwealth, 83  Va.  94,  1  S.  B.  607; 
City  of  Eureka  v.  Wilson,  15  Utah 
53,  48  Pac.  41,  44;  White  v.  Kent, 
11  Ohio  St.  550.  See  also,  Black  v. 
Linn,  17  S.  Dak.  335,  96  N.  W.  697. 
« Wilson  V.  Simmons,  89  Me.  242, 
36  Atl.  380.  See  generally,  as  to  re- 
moval of  trees.  City  of  Paola  v. 
Wentz,  79  Kan.  148,  98  Pac.  775; 
Town  of  La  Grange  v.  Overstreet,  — 
Ky.  — ,  132  S.  W.  169;  City  of  Frost- 
burg  v.  Wineland,  98  Md.  239,  56  Atl. 
811, 103  Am.  St.  399,  64  L.  R.  A.  627; 
Stretch  v.  Cassopolis,  125  Mich.  167, 
84  N.  W.  51,  84  Am.  St.  567,  61  L. 
R.  A.  345. 
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of  a  general  public  nature  or  of  a  quasi-public  nature  (that  is,  who  act 
upon  request  of  individuals  for  reward) ,  are  liable  for  negligence,  and 
are  not  protected  merely  because  they  act  bona  fide  and  to  the  best  of 
their  skill  and  judgment,  but  they  are  bound  to  conduct  themselves 
in  a  skilful  manner."^^ 

§  860.  Cases  in  which  officers  have  been  held  liable. — ^The  cases 
cited  in  the  first  note  to  the  last  preceding  section  furnish  illustrations 
of  the  rule  that  highway  officers  in  the  performance  of  a  ministerial 
duty  may  be  held  liable  to  one  who  is  specially  injured  thereby.  But 
it  may  be  well  to  review  a  few  of  the  decisions  upon  the  general  sub- 
ject and  show  under  what  circumstances  such  officers  have  been  held 
liable,  especially  where  they  have  failed  to  perform  the  duty.  In  a  very 
recent  case^*  the  general  rule  is  laid  down  that  "Any  person  to  whom 
such  obligation  is  due  and  who  sustains  a  special  injury  in  consequence 
of  the  malfeasance  or  nonfeasance  of  public  officers  in  the  performance 
of  purely  ministerial  duties  may  obtain  redress  against  such  officer 
or  officers  by  a  private  action  adapted  to  the  nature  of  the  ease,"^^^  and 
it  is  also  stated  that  "when  an  officer  by  malfeasance  so  carelessly  per- 
forms the  obligations  imposed  upon  him  by  law  to  keep  highways  in 
suitable  condition  for  travel  that  an  injury  is  sustained,  he  may  be 
made  responsible  for  the  resultant  loss,  without  showing  that  he  had 
adequate  means  at  his  command  with  which  to  make  the  necessary  re- 
pairs. ^°  When,  however,  an  injury  is  sustained  in  consequence  of  the 

"  Whittaker's     Smith     on     Negli-  dence  restrains  men  from  undertalc- 

gence,  360,  citing  Ferguson  v.  Earl  ing  to  do  what  they  lack  capacity  to 

of  Kinnoul,  9  CI.  &  F.  251;   Brasyer  do  reasonably  well  and  safely.     See 

V.  MacLean,  L.  J.  66  C.  P.  398.    This  also,  Butler  v.  Ashworth,   102   Cal. 

question  has  been  discussed,  for  it  663,  36  Pac.  922. 

is  the  controlling  question  in  cases  "BatdorfE  v.  Oregon  City,  53  Ore. 

where  the  injury  results  from  the  402,  100  Pac.  937. 

selection  of  a  defective  plan  for  a  "a  Citing   Cooley   Torts    (3d   ed.), 

public  improvement.     The  rule  laid  757;     Mechem    Pub.     Off.,     §     664; 

down  by  the  author  from  whom  we  Throop   Pub.   Off.,   §   707;    Sherman 

have  quoted  is  that  which  underlies  &  Redfield   Neg.    (3d   ed.),    §    168; 

the  decisions  which  declare  that  of-  Adsit  v.  Brady,  4  Hill   (N.  Y.)   630, 

fleers  who  undertake  work  requir-  40  Am.  Dec.  305;   County  Com'rs  v. 

ing  peculiar  learning  and  skill  with-  Duckett,   20   Md.   468,   83   Am.   Dec. 

out  themselves  possessing  it  or  call-  557;    Robinson  v.   Chamberlain,   34 

ing  to  their  aid  those  who  do  pes-  N.  Y.  389,  90  Am.  Dec.  713;  Robin- 

sess  it  are  guilty  of  actionable  neg-  son  v.  Rohr,  73  Wis.  436,  40  N.  W. 

ligence.    The  fundamental  wrong  in  668,  2  L.  R.  A.  366,  9  Am.  St.  810; 

such   cases  is  the   undertaking  by  Hover  v.   Barkhoff,  44  N.  Y.  113; 

unskilled  or  incompetent  men  of  a  Bennett  v.  Whitney,  94  N.  Y.  302. 

work  which  only  skilled  and  compe-  ^'  Citing  Bennett  v.  Whitney,   94 

tent  men  can  do,  for  ordinary  pru-  N.  Y.  302. 


395  LIABILITY   OF   HIGHWAY   OFFICERS.  §    861 

nonfeasance  of  a  highway  ofiBcer  in  failing  to  perform  what  the  law  com- 
mands him  to  do,  the  want  of  available  funds  exonerates  him."^"  In 
another  case  it  was  held  that  the  town  trustees  and  the  town  marshal, 
acting  ex  officio  as  street  commissioners,  were  jointly  liable  for  an 
injury  to  the  plaintifE  caused  by  falling  into  a  culvert  on  a  dark  night, 
where  they  had  negligently  permitted  the  culvert  to  remain  open  and 
dangerous  without  warning  or  protection  and  it  was  made  their  plain 
and  imperative  duty,  under  the  statute,  to  keep  the  highway  in  safe 
repair.^''  So,  where  the  street  commissioners  of  a  city  undertook  to  re- 
pair a  bridge  under  their  own  supervision  and  by  their  own  employes, 
instead  of  letting  the  contract  to  an  independent  contractor,  they  were 
held  individually  liable  to  one  who  was  properly  walking  on  the  bridge 
and  was  injured  by  the  fall  of  a  derrick  used  in  such  work.^* 

§  861.  (675)  Test  for  determining  nature  of  duty. — It  is  often 
quite  difficult  to  determine  whether  a  duty  is  discretionary  or  impera- 
tive, and  no  other  rule  can  safely  be  laid  down  than  the  fundamental 
one  that  the  nature  of  the  duty  is  to  be  determined  from  the  statute 
creating  it.^®  "The  character  of  an  act  itself,"  it  has  been  said,  "will 
usually  determine  whether  it  be  judicial  or  ministerial.  If  it  be  the 
execution  of  a  determination  committed  by  law  to  the  judgment  and 
discretion  of  the  officer,  which  could  be  as  well  done  by  another  as  by 
the  one  clothed  with  the  power  of  determination,  it  is  a  ministerial  act. 
The  fact  that  it  requires  skill  and  involves  judgment  and  discretion 
will  not  give  it  a  judicial  character."^" 

'°  Citing  Elliott  on  Roads  &  Streets  In  the  same  case  it  was  said :    "The 

(2ded.),§  677  (863  in  this  edition),  discretion   which   protects    such   an 

For  this  reason,  in  the  case  referred  oflBcer  as  the  road  supervisor  stops 

to,  it  was  held  that  there  was  no  lia-  at  the  boundary  where  the  absolute 

bility,     as     the     complaint     merely  rights  of  property  begin."     In  Cu- 

charged  nonfeasance.  bit  v.  O'Dett,  51  Mich.  347,  16  N.  W. 

"Doeg  V.  Cook,  126  Cal.  213,   58  679,  Judge  Cooley  said:     "Highway 

Pac.  707,  77  Am.  St.  171.     But  com-  authorities  have  no  more  right  than 

pare  Taylor  v.  Hansen,  9  Cal.  App.  private   citizens  to  cut   drains,   the 

382,  99  Pac.  410;    Moss  v.  Rowlett,  necessary   result  of  which   will   be 

112  Ky.  121,  23  Ky.  L.  1411,  65  S.  to   flood  the  lands  of  individuals." 

W.   153,    358;     Schneider   v.    Cahill  See   Wilson   v.   Marsh,   34  Vt.   352; 

(Ky.),  127  S.  W.  143.  Lacom   v.   Mayor,   3   Duer    (N.   Y.) 

"Robinson  v.  Rohr,  73  Wis.  436,  406;    Lloyd  v.   Mayor,  5  N.  Y.  369, 

40  N.  W.  668,  2  L.  R.  A.  366,  9  Am.  55  Am.  Dee.  347;  City  of  Camden  v. 

St.   810.     See  also.   Balls  v.   Wood-  Mulford,  26  N.  J.  L.  56;    Grider  v. 

ward,  51  Fed.  646;    Breen  v.  Field,  Tally,  77  Ala.  422,  54  Am.  Rep.  65; 

157  Mass.  277,  31  N.  E.  1075.  Flournoy  v.   Jeffersonville,   17    Ind. 

"  State  V.  Haworth,  122  Ind.  462,  169,  79  Am.  Dec.  468n;  Mechem  Pub. 

23  N.  E.  946,  7  L.  R.  A.  240.  Off.,  §  700;  Throop  Pub.  Off.,  §§  736, 

"McCord  V.   High,   24   Iowa   336.  737. 
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§  862.  (676)  Imperative  duty — Liability  for  failure  to  perform. — 

The  current  of  judicial  thought  strongly  favors  the  doctrine  that  au- 
thority conferred  upon  a  public  officer,  accompanied?  with  the  means  of 
enabling  him  to  exercise  it,  creates  a  duty  which  one  who  has  a  special 
beneficial  interest  in  the  performance  of  the  duty  may  vindicate  by  a 
private  action.^^  It  is  generally  held  that  in  order  to  create  the  duty 
it  is  not  necessary  that  mandatory  words  should  be  employed,  for 
where  the  public  have  an  interest,  or  where  third  persons  have  a  bene- 
ficial interest,  the  statute  will  be  regarded  as  creating  ah  imperative 
duty.^2  It  is  an  ancient  and  firmly  established  rule  that  where  a  public 
officer  is  commanded  by  a  valid  statute  to  do  a  prescribed  act,  and  he 
does  the  act  required  of  him  by  the  statute  in  a  reasonably  careful,  dili- 
gent and  skilful  manner,  he  is  not  liable,  although  special  injury  to  a 
citizen  may  result  from  the  performance  of  the  aet.^'  It  is  not  enough 
in  any  case  to  show  loss  or  damages  merely,  for,  to  complete  a  cause  of 
action,  it  must  be  shown  that  there  was  legal  injury,  and  legal  injury 
there  cannot  .be  where  the  officer  rightfully  does  what  the  law  com- 
mands him  to  do.  The  principle  underlying  this  rule  is  the  same  as 
that  which  protects  municipal  corporations  from  liability  in  cases 
where  they  change  the  grade  of  a  street  in  conformity  to  law.  Highway 

"Corbett  v.  Bradley,  7  Nev.  106;  or  they  shall,  or  shall  not,  exercise 

Koch  V.  Bridges,  45  Miss.  247;  Ent-  the   power.     Public   oflacial   powers 

wistle    V.    Dent,    1    Bxch.    811.      In  must    be    supposed    to    be    granted 

Doeg  V.  Cook,  126  Cal.  213,.  58  Pac.  from   public   motives,   and   for   the 

707,  77  N.  "W.  171,  174,  77  Am.  St.  public   good,   and   their   exercise   is 

171,  the  text  is  cited  and  the  rule  not  a  matter  of  discretion,   unless 

so  applied  as  to  hold  a  street  com-  expressly  made  so." 

missioner   liable  for   injury  caused  ^  Mason  v.  Fearson,   9   How.    (U. 

by  a  defective  highway.     But  com-  S.)   248,  13  L.  ed.  125;    Supervisors 

pare  Taylor  v.  Manson,  9  Cal.  App.  v.   United   States,   4   Wall.    (U;   S.) 

382,  99  Pac.  410   (also  citing  text).  435,  18  L.  ed.  419;  People  v.  Super- 

In  the  case  of  People  v.  Supervisors,  visors,  51  N.  Y.  442;   City  of  Madi- 

11  Abb.  Pr.  (N.  Y.)  114,  it  was  said:  son  v.  Smith,  83  Ind.  502;    City  of 

"The  grant  by  the  legislature  of  an  Indianapolis    v.    McAvoy,    86    Ind. 

official  power  involves  a  correspond-  587;   People  v.  Com'rs,  4  Neb.  150; 

ing    public    duty;     and    where    the  Stines  v.  Franklin  County,  48   Mo. 

power   is   not   expressly   discretion-  167,  8  Am.  Rep.  87. 

ary,    its   exercise    is    a   peremptory  '^  Sutton  v.   Clarke,   6  Taunt.  29; 

public    duty.      The    mere    constitu-  Boulton  v.  Crowthers,  2  Barn.  &  C. 

tional  grant  of  the  power,  without  703;  Aldrich  v.  Cheshire  &c.  Co.,  21 

any  express   or  positive  injunction  N.  H.  359,  53  Am.  Dec.  212;  Stewart 

of  its  exercise,  makes  its  exercise  a  v.    Southard,   17   Ohio    402,   49   Am. 

peremptory  duty,  whenever  an  occa-  Dec.  463;   American  Print  Works  v. 

sion  for  its  exercise   arises,  unless  Lawrence,  23  N.  J.  L.  590,  57  Am. 

the  statute  conferring  the  power  ex-  Dec.  420.  See  also,  Johnson  v.  Dunn, 

pressly  leaves  it  to  the  discretion  134  Mass.  522;  Sample  v.  Broadwell, 

of  the-  officer  or  officers  upon  whom  87  111.  617. 
the  power  is  conferred,  whether  he 
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oflBcers  who  have  an  imperative  duty  imposed  upon  them  by  law  must 
do  what  they  are  commanded  to  do,  and  if  they  negligently  fail  to  obey 
the  command  they  may  be  liable  to  one  who  has  suffered  a  special 
injury  from  their  neglect  of  duty.  Whether  the  duty  is  mandatory  or 
discretionary,  whether  it  is  one  in  which  individuals  have  a  direct  and 
peculiar  interest,  or  whether  it  is  one  owing  only  to  the  public  or  the 
state,  are  matters  to  be  determined  from  the  provisions  of  the  statute. 
The  .nature  of  the  duty  need  not  be  declared  in  direct  words  in  order 
to  make  it  an  imperative  one,  for  the  courts  may  infer  it  to  be  of  that 
character  by  considering  the  language  employed  by  the  legislature,  the 
evil  to  be  remedied,  the  object  to  be  accomplished,  and  kindred  mat- 
ters.^* 

§  863.  (G??)  Liability  for  injuries  caused  by  failure  to  repair 
highway. — Where  a  duty  to  improve  or  repair  a  road  or  street  is  an 
imperative  one,  and  is  one  in  which  an  individual  has  a  peculiar  private 
interest,  as  distinguished  from  that  which  he  has  in  common  with  other 
members  of  the  community,  the  highway  ofBcer  who  negligently  per- 
forms the  duty  so  enjoined  upon  him  must  make  good  to  the  indi- 
vidual any  special  loss  or  damage  that  he  may  have  sustained,  provided 
the  law  has  placed  at  the  command  of  the  officer  the  funds  necessary 
to  enable  him  to  perform  the  duty  imposed  upon  him.^°  It  is  evident 
that  justice  requires  that  an  officer  who  has  no  funds  to  enable  him  to 

=•  Austin  V.  Carter,   1  Mass.   231;  Gifford,  29  Hun  (N.  Y.)  186;  County 

State  V.  Halifax,  4  Dev.    (N.  Car.)  Com'rs  v.  Gibson,  36  Md.  229,  235; 

345.    See  also,  Newman  v.  Sylvester,  County    Com'rs    of    Anne    Arundel 

42   Ind.   106;    Perry  v.   Barnett,   65  County  v.   Duckett,  20  Md.   468,   83 

Ind.   522,  525.     "The  nature  of  tlie  Am.    Dec.    557,   and  note;    Doeg  v. 

duty,"   says  Judge  Cooley,   "in  any  Cook,  126  Cal.  213,  58  Pac.  707,  77 

case   suggests  the   remedy   in   case  Am.  St.  171;   Tearney  v.   Smith,  86 

of    neglect.      If    the    duty    he    has  111.  391;    State  v.  Demaree,  80  Ind. 

failed  to  perform  is  a  duty  to  the  519;    Hathaway  v.  Hinton,  1  Jones 

state,  he  is  amenable  to  the  state  (N.  Car.)  243;  Griffith  v.  Follett,  20 

for  his  fault;   while  for  the  neglect  Barb.  (N.  Y.)  620;  Sawyer  v.  Corse, 

of   duties   to   individuals,   only   the  17    Gratt.    (Va.)    230,   94   Am.   Dec. 

person  who  is  injured  may  maintain  445;  Adsit  v.  Brady,  4  Hill  (N.  Y.) 

suit."    Cooley  Torts,  376.    The  facts  630,    40    Am.    Dec.    305,    and    note, 

constituting    the    duty    should    be  Contra,  Bartlett  v.  Crozier,  17  Johns, 

pleaded;    it  is  not  sufficient  to  ayer  (N.  Y.)   449,  8  Am.  Dec.  428;   Weet 

it  as  a  conclusion  of  law.     Butler  v.    Brockport,    16    N.    Y.    161,    168, 

v.  State,  17  Ind.  450.  holding  that  there  can  be  no  indi- 

^  Hover  V.  Barkhoof,  44  N.  Y.  113;  vidual  liability.     See  also,  Lynn  v. 

People  v.  Board,  75  N.  Y.  316;   Rob-  Adams,     2     Ind.     143;     Dunlap     v. 

inson  v.  Chamberlain,  34  N.  Y.  389,  Knapp,  14  Ohio   St.   64;    McConnell 

90  Am.  Dec.  713;   Huffman  v.  San  v.  Dewey,  5  Neb.  385. 
Joaquin,   21   Cal.   426;    Babcock  v. 
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perform  his  duty  should  not  be  held  liable  for  a  failure  to  do  that 
which  he  has  not  the  means  of  doing  without  advancing  his  own 
money.^'  Essentially  the  same  rule  which  exempts  a  public  corporation 
from  liability  where  it  has  no  funds  at  its  command,  exonerates  a  high- 
way officer  for  failing  to  do  what  the  law  commands  him  to  do.^'  So, 
in  a  late  case  where  the  statute  made  it  the  duty  of  a  member  of  the 
board  of  supervisors  to  inspect  each  section  of  a  road  and  prepare  for 
the  working  of  the  same,  but  did  not  charge  him  with  the  duty  of 
actually  repairing  any  highway,  it  was  held  that  he  was  not  liable  for 
injuries  caused  by  a  defective  bridge  on  his  section.^^ 

§  864.  (678)  Effect  of  statute  prescribing  penalty. — There  are 
cases  holding  that  where  an  imperative  duty  is  enjoined  and  a  penalty 
is  prescribed  for  a  wrongful  omission  of  the  duty,  no  private  action  can 
be  maintained,  but  that  the  exclusive  remedy  is  that  which  the  statute 
provides.^®  But  there  is  reason  to  doubt  the  soundness  of  this  doctrine, 
except  in  cases  where  the  language  of  the  statute  expressly  or  impliedly 
confines  the  right  to  a  recovery  of  the  penalty,  for  where  private  rights 
are  invaded  the  citizen  may  have  his  remedy,  although  the  public  may 
also  punish  the  wrongdoer.  The  rights  of  the  citizen  and  those  of  the 
public  are  distinct  and  different,  and  a  statute  giving  a  right  to  prose- 
cute a  negligent  officer  does  not  necessarily  cut  off  all  redress  for  a  pri- 
vate wrong  suffered  by  one  who  has  sustained  a  special  injury.^" 

§  865.  (679)  Liability  for  illegal  act— Scope  of  authority.— Where 
a  highway  ofBcer  does  an  act  that  is  illegal,  he  is  liable,  whether  his 
intention  was  wrong  or  not,^^  but  we  suppose  that  this  rule  obtains 

^^Flynn  v.  Hurd,  118  N.  Y.  19,  22  259.     See  also,  Schneider  v.  Cahill, 

N.  E.  1109;   Garlinghouse  v.  Jacobs,  —  Ky.  — ,  127   S.  W.  143;    Moss  v. 

29  N.  Y.  297;    Taylor  v.  Manson,  9  Rowlett,  112  Ky.  121,  65  S.  W.  153, 

Cal.  App.   382,   99  Pac.   410    (citing  23  Ky.  L.  1411;  Blue  Grass  Traction 

text);    Batdorff  v.  Oregon  City,  53  Co.  v.  Grover,  135  Ky.  685.  123  S.  W. 

Ore.  402,  100  Pac.  937,  940  (also  cit-  264. 

ingtext).  ■*  Thornton    v.    Springer,    5    Tex. 

"Smith  V.  Wright,  27  Barb.  (N.  587;  Morgan  v.  Monmouth  PI.  R. 
Y.)  621;  McKenzie  v.  Chavin,  1  Mc-  Co.,  26  N.  J.  L.  99;  Sussex  Freehold- 
Mull  (S.  Car.)  222;  Wilson  v.  Jef-  ers  v.  Strader,  18  N.  J.  L.  108,  35 
ferson,  13  Iowa  181.     See  also,  Peo-  Am.  Dec.  530. 

pie  V.  Board,  93  N.  Y.   397;    Hines  '"Raynsford   v.    Phelps,   43   Mich. 

V.  City  of  Lockport,  50  N.  Y.  236;  342,  5  N.  W.  403,  38  Am.  Rep.  189; 

Monk   V.    New   Utrecht,   104    N.   Y.  Hayes  v.  Porter,   22   Me.   371.     See 

552,  557,  11  N.   B.  268;    Studley  v.  also,  post,  §  872  (686). 

Geyer,  72  Me.  286.  ^  Keith     v.     Howard,     24     Pick, 

=«Lee  V.  Styles,  —  Miss.  — ,  49  So.  (Mass.)  292;  Gates  v.  Neal,  23  Pick. 
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only  in  cases  where  there  is  a  violation  of  a  clear  and  imperative  duty. 
It  has  been  held  that  where  a  road  supervisor,  in  the  exercise  of  an 
honest  jiidgnient,  obstructs  an  ancient  water  course  by  improving  a 
public  road,  no  action  can  be  maintained  against  him,  and  that  the 
remedy  of  the  injured  landowner  is  to  secure  an  assessment  of  damages 
in  due  course  of  law,^^  but  we  regard  this  decision  as  clearly  erroneous. 
The  obstruction  of  the  water  course  was  an  invasion  of  the  landowner's 
rights,  and  not  a  mere  consequential  injury  resulting  from  the  lawful 
act  of  the  ofBcer,  for  the  principal  act  was  itself  illegal,  and  the  injury 
proximately  resulted  from  it.  "We  cannot  understand  upon  what  prin- 
ciple it  can  be  held,  that  where  a  highway  officer  takes  private  property 
which  he  has  no  right  to  seize  without  due  process  of  law  under  the 
power  of  eminent  domain,  the  landowner  cannot  compel  him  to  ac- 
count, but  must  himself  seek  his  damages  by  a  proceeding  under  the 
right  of  eminent  domain.  In  an  earlier  decision'^  by  the  same  court  it 
was  held  that  an  action  would  lie  where  a  supervisor  acts  beyond  the 
scope  of  his  authority,  and,  surely,  he  does  this  when  he  takes  property 
rights  which  he  can  rightfully  secure  only  by  proceeding  in  due  form 
of  law.  We  suppose  it  quite  clear  that  until  a  highway  officer  secures 
a  right  to  use  private  property  by  virtue  of  a  lawful  appropriation  he 
is  a  wrongdoer,  and  as  such  liable  to  an  individual  upon  whom  he  in- 
flicts a  special  injury.  But  while  the  officer  will  not  be  protected  where 
he  acts  outside  of  the  scope  of  his  authority  in  interfering  with  private 
rights  of  property,  whatever  may  be  his  intention,  still,  in  ordinary 
cases  he  is  generally  liable  only  for  negligence,  and  will  be  protected 
if  it  is  not  shown  that  he  failed  to  use  ordinary  care,  skill  or  dili- 
gence.^* And  it  is  held  in  a  recent  case  that  public  officers  who  per- 
form the  physical  acts  required  to  make  a  public  improvement  at  the 
direction  of  the  municipality,  although  irregularly  performed  by  the 
municipality  but  within  its  authority,  are  not  trespassers  or  wrong- 
doers in  such  a  sense  as  to  make  them  personally  liable.'** 

(Mass.)    308;    Olmstead   v.   Dennis,  See  also,  Spitznogle  v.  Ward,  64  Ind. 

77  N.  Y.  378,   382;    Amy  v.   Super-  30. 

visors,  11  Wall.    (U.  S.)   136,  20  L.  ==  Conwell  v.  Emrie,  4  Ind.  209. 

ed.  101.     See  also.  Elder  v.  Bemis,  "Clark   v.    Saratoga  &c.   Co.,   107 

2     Mete.     (Mass.)     599;     Smith    v.  N.  Y.  553,  14  N.  E.  428.     See  also, 

Gloucester,  201  Mass.  329,  87  N.  E.  Gay   v.   Bradstreet,   49   Me.    580,   77 

626;    Maynihan  v.  Todd,  188  Mass.  Am.  Dec.  272;   Proctor  v.  Stone,  158 

301,  74  N.  B.  367,  108  Am.  St.  473;  Mass.  564,  33  N.  E.  704. 

Barry  v.  Smith,  191  Mass.  78,  77  N.  "a  Wallenherg  v.  City  of  Minneap- 

E.  1099,  5  L.  R.  A.  (N.  S.)  1028n.  olis,  —  Minn.  — ,  127  N.  W.  422.    In 

'^McOsker  v.  Burrell,  55  Ind.  425.  this   case   a  change   of  grade   was 
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§  866.  (680)  Liability  for  trespasses. — In  former  chapters  brief 
references  have  been  made  to  the  liability  of  highway  officers  for  tres- 
passes and  other  unauthorized  and  wrongful  acts,  and,  while  we  do  not 
deem  it  necessary  to  consider  the  subject  at  much  length  at  this  place, 
it  seems  proper  to  here  consider  some  phases  of  the  general  question, 
and  we  preface  our  discussion  by  saying  that  it  may  be  safely  affirmed 
that  a  highway  officer  who  interferes  with  private  property  to  the  in- 
jury of  the  owner,  without  legal  excuse  or  justification,  is  a  trespasser, 
and,  as  such,  answerable  for  a  special  injury  inflicted  upon  private 
property.  It  was  held  in  one  case  that  selectmen  who  directed  a  private 
individual  to  cut  timber  for  the  purpose  of  making  a  road  passable, 
were  liable  to  the  owner  for  all  the  unnecessary  damage  that  was 
done.^'*  A  liability  exists  where  highway  commissioners  deviate  from 
the  line  of  the  public  way  lawfully  established  and  enter  upon  private 
property,^"  and  so  it  does  where  they  wrongfully  take  what  the  public 
easement  does  not  authorize  them  to  appropriate.^'  An  unlawful  inter- 
ference with  the  rights  of  a  riparian  proprietor  is  actionable.'^  Where 
there  is  an  attempt  to  appropriate  land  for  a  public  road,  and  the  pro- 
ceedings are  void  because  there  is  no  jurisdiction,  the  ministerial  officer 
who  enters  on  the  land  for  the  purpose  of  opening  the  road  to  the 
public  may  be  treated  as  a  trespasser.^^  So,  where  a  ministerial  officer 
decides  that  to  be  a  nuisance  which  in  fact  and  in  law  is  not,  he  may 
be  made  to  respond  in  damages  to  an  owner  whose  property  he  injures 
or  destroys.*"  Where  a  street  was  marked  on  a  plat  but  never  opened, 
and  the  public  had  lost  its  right  to  open  it,  an  officer  who  entered  and 
dug  an  excavation  was  held  liable.*^     So,  where  a  board  of  public 

made  In  an  Irregular  manner,  with-        "Tucker  v.  Eldred,  6  R.   I.  404; 

out  properly  establishing  It  by  the  Muzzey  v.  Davis,  54  Me.  361. 
city  council  and  it  was  held  that  the        ^  McCord  v.    High,    24   Iowa   336. 

city  was  liable  but  the  officers  who  See  Cubit  v.  O'Dett,  51  Mich.   347, 

did  the  work  were  not.  16  N.  W.  679. 

3- Ely  V.  Parsons,  55  Conn.  83,  10        ^  Names   v.    Highway   Com'rs,    30 

Atl.  499.     It  is  difficult,  however,  to  Mich.  490;    Guptail  v.  Teft,   16   111. 

reconcile  the  decision  in  this  case  365. 

with  that  made  in  the  case  of  Mc-        "Cole  v.  Kegler,   64  Iowa  59,   19 

Kenna  v.  Kimball,  145  Mass.  555,  14  N.  "W.   843.     If  a  supervisor,   influ- 

N.  E.  789.  enced  by  malice,   removes  a  house  I 

™Beckwith  v.  Beckwith,  22  Ohio  without  right,  although  he  assumes 

St.    180;     Beardslee    v.    French,    7  to  act  in  an  official  capacity,  it  is 

Conn.   125,  18  Am.  Dec.   86;   Miller  quite  clear  that  he  Incurs  a  personal 

V.    Silsby,    8   N.   H.   474.     See  also,  liability.     Wilding    v.     Hough,     37 

ShouD  v.  Shields,  116  111.  488,  6  N.  Iowa  446. 

E.    502;     Smith    v.    Gloucester,    201        "Buskirk  v.  Strickland,  47  Mich. 

Mass.  329,  87  N.  B.  626.  389,  11  N.  W.   210.     See  generally. 
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works,  without  proper  authority,  changed  the  established  grade  of  a 
street  the  members  were  held  personally  liable  for  damage  thus 
caused.^^* 

§  867.  (681)  Liability  where  officer  acts  under  mistake  or  invalid 
law. — ^A  highway  officer  who  interferes  with  private  property  where 
there  is  no  law  authorizing  such  an  interference,  and  no  protecting 
judgment,  is  liable  to  a  property  owner  who  suffers  a  special  injury 
from  his  acts.  The  rule  upon  this  subject  goes  so  far  as  to  make  him 
liable'  where  he  assumes  to  act  under  an  unconstitutional  statute.*^ 
This  must  necessarily  be  so  in  highway  cases,  since  highway  officers 
possess  only  such  authority  as  the  law  confers,  and  where  there  is  no 
law  there  can  be  no  authority.  If  the  officer  actually  invades  the  rights 
of  a  citizen,  his  wrong  cannot  be  justified  upon  the  ground  that  he 
was  mistaken  as  to  the  law,  for  a  mistake  of  law  will  no  more  excuse 
an  officer  who  commits  a  tort  than  it  will  an  individual.^^ 

§  868.  (688)  liability  where  no  authority  exists. — A  seizure  of 
property  or  an  entry  upon  land  is  wrongful  and  actionable  unless  the 
officer  is  clothed  with  the  requisite  authority,  and  authority  exists  only 
where  the  seizure  or  entry  is  under  due  process  of  law.  Where  the 
entry  is  made  for  the  purpose  of  opening  a  highway,  it  will  be  action- 
able unless  a  right  to  the  land  has  been  acquired  in  some  appropriate 
legal  mode.**  Such  process  as  is  necessary  to  authorize  a  subordinate 
ministerial  officer  to  act  should  be  issued  to  him  prior  to  the  entry 
on  the  land,  but  if  the  highway  was  duly  established  by  law  or  effec- 
tively dedicated,  we  can  see  no  reason  why  the  owner  should  be  per- 
mitted to  recover  more  than  nominal  damages  where  no  wrong  is  shown 
beyond  that  involved  in  the  unauthorized  entry,  and  it  is  unauthorized 

Shoup  V.  Shields,  116  111.  488,  6  N.  Coupon  Cases,  114  U.  S.  269,  29  L. 

E.  502.  ed.  185,  5  Sup.  Ct.  903. 

"a  Lamed  v.  Briscoe,  62  Mich.  393,  *^  Porter    v.    Thompson,    22    Iowa 

29  N.  W.  22.     But  compare  Wallen-  391;    Amy  v.   Supervisors,  11  "Wall, 

berg  v.  City  of  Minneapolis,  —  Minn.  (U.  S.)  136,  20  L.  ed.  101.    See  also, 

— ,  127  N.  W.  422.  Macey  v.  Carter,  76  Mo.  App.  490. 

*=  Antrim  v.  Hammond,  3  McLean  "Beyer    v.    Tanner,    29    111.    135; 

(U.  S.)    107;    Warren  v.  Kelley,   80  Barnard   v.    Haworth,    9    Ind.    103; 

Me.  512,  15  Atl.  49;    Sumner  v.  Bee-  Mosier    v.    Vincent,    34    Iowa    478; 

ler,  50  Ind.  341,  19  Am.  Rep.  718;  Campbell  v.  Kennedy,  34  Iowa  494; 

Fisher  v.  McGirr,  1  Gray  (Mass.)  1,  Guptail  v.  Teft,  16  111.  365.     But  a 

61  Am.  Dec.  381;   Warren  v.  Mayor  mere  irregularity  will  not  make  the 

&c.,  2  Gray  (Mass.)  84,  97;  Norton  v.  officer  liable.     Yeager  v.  Carpenter, 

Shelley  County,  118  U.  S.  425,  30  L.  8  Leigh  (Va.)  454,  31  Am.  Dec.  665. 
ed.   178,   6   Sup.   Ct.  1121;    Virginia 


§    869  EOADS  AND   STREETS.  302 

only  because  the  formal  process  was  not  in  the  hands  of  the  officer,  for, 
if  the  public  does  own  an  easement  in  the  land,  no  actual  damages 
can  result  from  the  mere  entry  by  the  Gfficer.*°  If,  however,  actual 
damages  are  shown,  then  they  are  recoverable. 

§  869.  (683)  Liability  where  act  is  performed  under  officer's  di- 
rection.— ^Where  a  highway  officer  directs  a  subordinate  or  other  per- 
son to  commit  a  trespass  he  is  equally  as  guilty  as  the  person  who  obeys 
his  command  or  direction,  and  actually  commits  the  wrong.*"  It  has 
been  held,  upon  what  seems  strong  ground,  that  the  officer  who  gives 
the  command  or  direction  may  be  regarded  as  a  trespasser,  although  he 
acted  in  good  faith,  and  in  the  honest  belief  that  he  had  authority 
to  do  the  act  which  constituted  the  trespass.*^  But  where  persons  are 
under  the  general  supervision  or  control  of  an  officer,  but  are  not 
chosen  or  selected  by  him,  and  whom  he  has  not  the  right  to  discharge, 
he  is  not  liable  for  torts  committed  by  them  unless  he  has  directly  or 
indirectly  authorized  or  required  them  to  do  the  wrongful  act.  If, 
however,  he  imposes  upon  persons  whom  he  has  a  general  authority  to 
control,  work  that  cannot  be  done  without  causing  injury  to  others,  he 
is  responsible,  although  the  persons  who  do  the  work  may  be  independ- 
ent subordinate  officers.  But  where  the  work  which  he  directs  to  be  per- 
formed is  within  the  scope  of  his  authority  and  can  be  done  without 
injury  to  others,  and  he  is  not  negligent,  either  in  omitting  something 
to  be  done  that  ordinary  care  requires  should  be  done,  or  in  doing  or 
in  directing  something  to  be  done  that  ordinary  care  requires  should 
not  be  done,  he  is  not  responsible,  although  persons  not  selected  by  him, 
but  by  whom  the  work  is  actually  done,  so  negligently  perform  it  as 
to  cause  injury  to  others.  He  is  bound  to  use  due  care  and  skill  so  far 
as  he  acts  in  the  matter,  but  his  responsibility  is  not  an  absolute  one. 
It  is  in  consonance  with  this  general  doctrine  that  it  was  held  that  a 

•^We  suppose  that  where  no  ac-  who  directs  or  procures  another  to 
tual  loss  results,  no  more  than  nomi-  commit  a  trespass  is  liable  as  a 
nal  damages  can  be  recovered,  al-  principal  wrong-doer.  Guille  v. 
though  there  is  not  a  perfect  and  Swan,  19  Johns.  (N.  Y.)  381;  Love- 
complete  justification.                           "  joy  v.  Murray,  3  Wall.  (U.  S.)  1,  18 

i^Ely  V.  Parsons,  55  Conn.  83,  10  L.  ed.   129;    Bacheller  v.  Pinkham, 

Atl.  499;    Blunt  v.  Sheppard,  1  Mo.  68  Me.  253;   Dreyer  v.  Ming,  23  Mo. 

219.     See  also,   Tracy  v.  Cloyd,  10  434.     There  is  no  reason  why  this 

W.  Va.  19;  Bishop  v.  Williamson,  11  general  rule  should  not  apply  to  an 

Me.  495.  officer  who  directs  or  procures  the 

"State  V.   Smith,   78  Me.   260,  4  performance  of  a  specific  wrongful 

Atl.   412,   57   Am.   Rep.   802.     It   is  act. 
unquestionably    the    law    that    one 
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county  commissioner,  although  specially  charged  with  the  duty  of 
keeping  roads  in  repair,  was  not  liable  for  injuries  to  a  traveler  result- 
ing from  the  negligence  of  a  laborer  employed  by  the  road  supervisor, 
an  independent  ofiScer  under  the  law  who  was  charged  with  similar 
duties.^*  But  in  another  recent  case  a  street  commissioner  was  held 
liable  for  removing  the  lateral  support  of  adjoining  land  by  excavating 
in  a  street  which  had  been  platted  but  never  opened  or  used.*° 

§  870.  (684)  liability  for  acts  of  subordinates. — There  is  some 
conflict  in  the  authorities  as  to  how  far  a  public  officer  is  liable  for  the 
acts  of  his  subordinates.^"  It  is  quite  clear  that  where  the  officer  occu- 
pies the  position  of  a  deputy,  the  general  rule  is  that  his  superior  is 
liable,  but  this  rule  cannot,  without  injustice,  be  applied  to  subordinate 
officers  not  occupying  the  position  of  deputies  in  the  service  of  officers 
in  charge  of  roads  and  streets.  In  a  recent  case  the  supreme  court  of 
the  United  States  said:  *'A  public  officer  or  agent  is  not  responsible 
for  the  misfeasances  or  positive  wrongs,  or  for  the  malfeasances,  neg- 
ligences or  omissions  of  duty  of  the  sub-agents  or  servants,  or  other 
persons  employed  by  or  under  him  in  the  discharge  of  his  duties."'^ 
This  rule  applies  quite  as  strongly  to  highway  officers  as  to  the  class  of 
officers  named  in  the  cases  cited  in  the  note,  which  cases  were  recog- 
nized as  correctly  expressing  the  law  in  the  case  from  which  we  have 
quoted.  There  is,  indeed,  a  stronger  and  more  satisfactory  reason  for 
the  rule  in  cases  of  highway  officers  than  in  the  classes  of  officers  re- 

**Anne  Arundel  County  Com'rs  v.        "Robertson  v.   Siohel,   127   V.   S. 

Duvall,  54  Md.  350,  39  Am.  Rep.  393.  507,  32  L.  ed.  203,  8  Sup.  Ct.  1286. 

See  also,  McGuire  v.  Grant,  1  Dutch.  The  court  cited  the  cases  of  Keenan 
(N.  J.)   356,  67  Am.  Dec.  49.     And  ■  v.    Southworth,    110    Mass.    474,    14 

see  generally,  for  cases  holding  of-  Am.  Rep  613;  Lane  v.  Cotton,  1  Ld. 

fleers  not  liable  for  acts  of  subordi-  Raym.    646,    12    Mod.    472;     Dunlop 

nates,  Bowden  v.  Darby,  97  Me.  536,  v.  Monroe,  7  Cranch  (U.  S.)   242,  3 

55  Atl.  517,  94  Am.  St.  516,  63  L.  R.  L.   ed.   329;    Schroyer   v.    Lynch,    8 

A.  223.  "Watts    (Pa.)    453;    Bishop    v.    Wil- 

"Buskirk  v.  Strickland,  47  Mich,  liamson,  2  Pair.   (Me.)   495;   Hutch- 

389,  11  N.  W.  210.     The  decision  in  ins  v.  Brackett,  22  N.  H.  252,  53  Am. 

this  case  proceeds  upon  a  different  Dec.   248;    Conwell  v.  Voorhees,   13 

principle  from  that  asserted  in  the  Ohio  523,  42  Am.  Dec.  206n.     That 

text  and  in  the  cases  referred  to  in  he  is  liable  for  the  acts  of  one  em- 

the  preceding  note.  ployed  and  controlled  by  him  as  a 

™  McKenna  v.  Kimball,  145  Mass.  servant,  see  also,  Ely  v.  Parsons,  55 

555,  14  N.  E.  789;   Russell  v.  Lynn-  Conn.    83,    10   Atl.    499;    Sawyer   v. 

field,  116  Mass.  365;  Hill  v.  Boston,  Corse,  17  Graft.    (Va.)    230,  94  Am. 

122   Mass.    344,   23   Am.   Rep.   332;  Dec.  445;   State  v.  Newton,  33  Ark. 

Blunt  V.  Shepard,  1  Mo.  219;   Rich-  276. 
mond  V.  Long,  17  Graft.  (Va.)  375, 
94  Am.  Dec.  461. 
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ferred  to  in  those  cases,  as  is  demonstrated  in  a  well-reasoned  opinion 
by  the  court  of  appeals  of  Few  York.^^  A  highway  officer  cannot  escape 
liability  for  the  negligent  performance  of  a  duty  imposed  upon  him  by 
law  by  entrusting  that  duty  to  another,°^  but  where  it  is  impossible 
for  him  to  perform  the  duty  himself,  and  he  is  free  from  personal 
wrong  or  negligence,  he  ought  not  to  be  held  responsible  for  the  negli- 
gence of  a  subordinate  whom  he  has  been  compelled  to  employ.^*  If  the 
officer  is  himself  guilty  of  negligence,  whether  that  negligence  consists 
in  doing  what  he  ought  not  to  have  done,  or  in  omitting  to  do  what 
it  was  his  duty  to  do,  he  is  liable.  It  is  his  duty  to  use  reasonable  care 
in  the  selection  of  his  subordinates,  and  if  he  fails  to  do  this,  his 
neglect  of  duty  is  actionable.^^  The  officer  is  bound  to  exercise  ordi- 
nary care  in  the  superintendence  and  supervision  of  the  acts  of  his  sub- 
ordinates, and  he  cannot,  without  subjecting  himself  to  a  liability  to 
one  injured,  assign  them  work  they  are  not  competent  to  perform  unless 
he  first  uses  reasonable  care  to  ascertain  their  competency .^°  In  a  late 
New  Hampshire  case  where  the  selectmen  of  a  town  had  general  charge 
of  the  improvement  of  a  highway,  not  as  principals,  but  as  agents  of 
the  town,  and  they  placed  a  superintendent  in  charge  of  the  improve- 
ment, it  was  held  that  they  were  not  liable  for  injuries  to  a  traveler 
by  reason  of  such  superintendent's  negligence  in  failing  to  put  out 
warning  lights  at  night  where  the  road  was  being  repaired,  but  it  was 
said  that  they  would  be  liable  for  negligent  acts  causitig  an  injury,  in 
which  they  participated,  either  by  direct  personal  interference,  or  by 
giving  directions,  which  would  make  the  act  their  own,  though  done 
by  another.^'* 

"People   V.    Campbell,    82    N.    Y.-  40  N.  W.  668,  9  Am.  St.  810,  2  L.  R. 

247.  A.  366. 

■»  Plckard  v.  Smith,  19  C.  B.  N.  S.  """a  Brown  v.  West,  —  N.  H.  — ,  76 

480.  Atl.  169.     And  the  following  cases  are 

"Rubens    v.    Robertson,    38    Fed.  cited  in   support   of  the  last  state- 

86;    Donovan  v.  McAlpin,  85  N.  Y.  ment:    Hill  v.  Caverly,  7  N.  H.  215, 

185,  39  Am.  Rep.  649;  Bailey  v.  New  218,  219,  26  Am.  Dec.  735;  Bacheller 

York,  3   Hill    (N.  Y.)    536,  38  Am.  v.  Pinkham,  68  Me.  253;   Bowden  v. 

Dec.  669.  Derby,  97  Me.   536,   55  Atl.  417,   63 

==Dunlop  v.  Monroe,  7  Cranch  (U.  L.  R.  A.  223,  94  Am.  St.  516;  Brown 

S.)    242,   3   L.   ed.   522;    Wiggins  v.  v.  Lent,  20  Vt.  529,  531;   Nowell  v. 

Hathaway,  6  Barb.  (N.  Y.)   632.  Wright,   3   Allen    (Mass.)    166,   170, 

™Caslet  v.  Duryea,  32  Barb.    (N.  80  Am.  Dec.  62;  Breen  v.  Field,  157 

Y.)    480.      See    also,    cases   holding  Mass.  277,  279,  31  N.  E.  1075;  Moyni- 

offlcers  liable  for  acts  of  employfis,  ban  v.  Todd,  188  Mass.  301,  74  N.  E. 

Anne    Arundel    County    Com'rs    v.  367,    108    Am.    St.    473;     Barry    v. 

Duvall,  54  Md.  350,  39  Am.  Rep.  393;  Smith,  191  Mass.  76,  87-89,  77  N.  E. 

Ely  V.  Parsons,  55  Conn.  83,  10  Atl.  1099,  5  L.  R.  A.   (N.  S.)   1028;   Far- 

499;  Robinson  v.  Rohr,  73  Wis.  436,  rigan  v.  Pevear,  193  Mass.  147,  150, 
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^  871.  (685)  When  officer  is  protected  by  process  or  order. — A 

ministerial  highway  officer  whose  duty  it  is  to  execute  the  process  of  a 
board  of  commissioners,  or  other  tribunal  invested  with  the  power  to 
hear  and  decide  controversies  concerning  roads  and  streets,  will  be  pro- 
tected if  the  process  is  regular  on  its  face  and  issued  in  a  matter  of 
which  the  tribunal  had  jurisdiction,  unless  he  knows  that  in  fact  the 
proceeding  was  without  validity.  If  there  is  jurisdiction  the  officer 
will  be  protected,  as  the  later  and  better  reasoned  cases  hold,  although 
there  may  be  such  irregularities  as  would  defeat  the  proceeding  upon 
a  direct  attack.  It  seems  to  us  that  as  the  proceeding  cannot  be  re- 
garded as  an  ex  parte  one,  but  must  be  regarded  as  an  adversary  one, 
the  officer  will  be  protected  in  every  instance  where  the  order  or  judg- 
ment will  stand  against  a  collateral  suit  or  action.°^  To  entitle  a 
ministerial  officer  to  protection  from  the  process  under  which  he  as- 
sumes to  act,  he  must  pursue  the  course  prescribed  by  law  and  execute 
the  process  issued  to  him  in  the  mode  pointed  out.  To  do  this  it  is 
necessary  for  him  to  give  such  preliminary  notices  as  the  law  requires 
and  to  serve  them  at  the  time  and  upon  the  person  designated  by  the 
law.  A  failure  to  obey  the  law  in  any  substantial  particular  takes  from 
the  officer  all  the  protection  his  process  would  otherwise  give  him.°* 

\ 
§  872.   (686)  Mandamus  against  officer. — We  have  suggested  that 
the  fact  that  a  highway  officer  may  be  punished  for  a  breach  of  duty 
by  a  criminal  prosecution  cannot  be  considered  as  a  sufficient  reason  for 

78  N.  E.  855,  7  L.  R.  A.  (N.  S.)  481,  also,  Harding  v.  "Woodcock,  137  U. 

118  Am.  St.  484;   Johnson  v.  Somer-  S.  43,  34  L.  ed.  580,  11  Sup.  Ct.  6; 

vlUe,  195  Mass.  370,  376-379,  81  N.  Patten  v.  Welghtman,  51  Mo.  432; 

E.   268,   10   L.   R.   A.    (N.    S.)    715;  Wagner  v.  Salzburg,  132  Pa.  St.  636, 

Murray  v.  Usher,  117  N.  Y.  543,  23  19  Atl.   294;    Gay  v.  Bradstreet,  49 

N.  E.  564;  Burns  v.  Pethcal,  75  Hun  Me.  580,  77  Am.  Dec.  272;    Procter 

(N.  Y.)  437,  442-444,  27  N.  Y.  S.  499;  v.   Stone,   158   Mass.   564,   33   N.   B. 

Canfield    v.   Railway,    59    Mo.    App.  704;    Scovll  v.  Geddings,  7  Ohio,  pt. 

354,  364;   Stone  v.  Cartwright,  6  D.  2,    211;    Brown   v.    Harris,    52    Mo. 

6  E.  411,  412.  306;   Curtiss  v.  Witt,  110  Mich.  131, 
"Porter  v.  Purdy,  29  N.  Y.   106,  67  N.  W.  1106.     But  compare  Cock- 

86  Am.  Dec.  283;  Ham  v.  Silvernall,     rum  v.  Williamson,  53  Ark.  131,  13 

7  Hun  (N.  Y.)  33;  Thurston  v.  City     S.  W.  592. 

of  Elmira,  10  Abbott's  Pr.  N.  S.  (N.  "» Mosier  v.  Vincent,  34  Iowa  478 

Y.)  119;  Allen  v.  Utica,  15  Hun  (N.  Blackburn  v.  Powers,  40  Iowa  681 

Y.)    80;    Roderigas   v.    East   River,  Barrett    v.    Nelson,    29    Kan.    594 

63    N.    Y.    460,    20    Am.    Rep.    555;  Wagner  v.  Salzburg,  132  Pa.  St.  636, 

Comstock  V.  Crawford,  3  Wall.   (U.  19    Atl.    294;    Muzzey   v.    Davis,   54 

S.)  396,  405,  18  L.  ed.  34;  Warren  v.  Me.  361;  Larned  v.  Briscoe,  62  Mich 

Kelley,  80  Me.  512,  15  Atl.  49,    See  393,  29  N.  W.  22. 

20—11  Elliott  R.  and  S. 
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denying  redress  to  a  private  individual  who  suffers  a  special  injury,  and 
we  think  that  the  principle  which  entitles  such  a  person  to  a  private 
action  for  damages  entitles  him  to  relief  by  mandamus  in  the  proper 
case.  It  is  no  answer  to  a  private  demand  for  relief,  where  the  indi- 
vidual suffers  an  injury  of  a  special  and  peculiar  character,  to  assert 
that  the  wrongdoer  is  liable  to  prosecution  by  indictment  or  informa- 
tion. The  analogies  forbid  such  a  conclusion.  A  man  may  be  sued 
for  damages  resulting  from  an  assault  'and  battery,  for  damages 
resulting  from  the  unlawful  burning  of  a  building,  for  damages 
resulting  from  a  libel,  for  damages  resulting  from  a  false  imprison- 
ment, and  for  many  other  wrongs,  yet  for  all  such  wrongs  the  tort 
feasor  may  be  punished  in  a  criminal  prosecution.  It  is  simply  an 
arbitrary  exercise  of  power  to  deny  the  right  to  a  party  specially 
injured  in  one  class  of  cases  and  yield  it  to  him  in  another  class. 
Where  the  breach  concerns  the  public  or  the  state  and  there  is  no  special 
grief,  then  there  is  a  reason  for  denying  the  right  to  maintain  a  private 
action  for  mandamus  or  for  damages,  but  this  reason  vanishes  when  a 
special  injury  appears,  since  with  that  special  injury  the  public  has  no 
direct  concern,  and  relief  to  the  state  or  punishment  for  the  good  of 
the  public  does  not  repair  the  loss  or  injury  of  the  citizen.  It  is  true 
that  there  is  much  authority  against  the  doctrine  which  commands  our 
assent,^'  but  there  are  decisions  of  eminent  courts  which  fully  sustain 
the  doctrine.^"  We  think  Mr.  Grant  indicates  the  true  rule  when  he 

™Reg.  V.  Oxford,  12  A.  &  E.  427;  In  re  Trenton  &c.  Co.,  20  N.  J.  L. 

Rex  v.  Com'rs  of  Dean,  2  M.  &  S.  659;    Fremont  v.    Crippen,    10    Cal. 

80;   King  v.  Severn  &c.  R.  Co.,  2  B.  211.     See    also.    State   v.    Kamman, 

&  Aid.  646;  Councils  of  Reading  v.  151    Ind.    407,    51   N.   E.    483;    Lar- 

Commonwealth,   11  Pa.   St.   196,   51  kin  v.  Harris,  36  Iowa  93;    Babcock 

Am.   Dec.    534.     See   also,  Ward  v.  v.  Goodricli,  47  Cal.  488,  508;    State 

Com'rs  of  Beaufort  County,  146  N.  v.  Wright,  10  Nev.  175;   Tawas  &c. 

Car.  534,  60  S.  E.  418,  125  Am.  St.  R.    Co.   v.    Iosco   Circuit   Judge,   44 

489;     Leonard    v.     Wakeman,     120  Mich.  479,  7  N.  W.  65.    An  English 

Iowa  140,   94   N.   W.   281;    State  v.  author    says:      "If    an    indictment 

Justices     of    Wayne     County,     108  would  adequately  furnish  the  relief 

Tenn.    2597  67    S.   W.   72;    State   v.  sought,    a   mandamus    will    not    he 

City  of  Phillips,  134  Wis.  437,  114  N.  granted,    but   when    an    indictment 

W.  802.    In  most  of  the  cases  last  will  be  so  regarded  is  not  very  clear 

above    cited,    however,    the    ground  from  the  cases."     Heard's  Short  on 

for    refusing    relief    by    mandamus  Extraordinary   Remedies,    238.     To 

was  because  the  duty  was  regarded  us  it  seems  quite  plain  that  where 

as  discretionary  and  not  ministerial  a  special  injury  is  sustained  by  an 

or  imperative.  individual,    the    remedy    by    indict- 

™  Queen  v.  Eastern  Counties  R.  ment  is  in  no  just  sense  adequate, 
Co.,  10  Ad.  &  E.  531;  King  v.  Sev-  for  it  simply  punishes  the  wrong- 
em  &c.  R.  Co.,  2  B.  &  Aid.  646;  Peo-  doer  without  giving  the  sufferer  any 
pie  V.  Mayor,  10  Wend.  (N.  Y.)  395;  redress  for  the  injury  inflicted. 
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says :  "But  a  mandamus  does  not  go  against  a  corporation  to  enforce 
against  them  the  general  law  of  the  land,  if  an  action  will  lie,  notwith- 
standing it  may  be  granted  in  some  cases  where  an  indictment  may 
be  had."°^  An  individual  who  seeks  redress  for  a  special  injury  does 
not  seek  to  enforce  the  general  law  of  the  land,  for  his  object  is  simply 
to  vindicate  a  right  peculiar  to  himself  and  difEerent  in  kind,  and  not 
only  in  degree,  from  that  suffered  by  the  public." 


,  62 


§  873.  (687)  Mandamus — Illustrative  cases. — ^There  are  many  in- 
stances in  which  a  mandate  has  been  awarded  in  matters  concerning 
roads  and  streets  against  county  and  municipal  officers.  Mandamus 
will  lie  to  compel  an  auditor  to  countersign  street  assessment  war- 
rants.^^  The  writ  will  issue  to  compel  a  surveyor  to  perform  his  duty,"* 
and  to  compel  payment  to  a  contractor  of  money  collected  by  an  assess- 
ment for  an  improvement  made  by  him.  Mandamus  will  be  granted 
to  compel  an  officer  to  draw  a  warrant  for  the  expense  of  repairing  a 
bridge  which  forms  part  of  a  highway;"^  and  to  compel  the  proper 
officer  to  abate  a  public  nuisance  where  the  law  imposes  upon  him  that 
duty.""  The  writ  will  issue  to  compel  an  officer  to  perform  an  impera- 
tive duty  by  removing  obstructions  from  a  highway."''  An  officer  may 
be  compelled  by  mandamus  to  record  the  order  establishing  a  high- 
way."* It  is  an  appropriate  remedy  to  compel  the  opening  of  high- 
ways,"' and  so  it  is,  in  the  proper  case,  to  compel  officers  to  proceed 
with  the  improvement  of  a  street  without  unreasonable  delay  and  to 
make  an  improvement  where  it  is  their  imperative  duty  to  do  so.'" 

°' Grant  Corporations,  160.  nier  v.  Packard,  136  Mass.  50;  Pat- 

"'Wood  V.  Strother,  76  Cal.  545,  18  terson  v.  Vail,  43  Iowa  142. 

Pac.  766,  9  Am.  St.  249.    Mandamus  «=  People  v.  Collins,  7  Johns.    (N. 

will  not  issue   to   compel   the   pay-  Y.)   549.     See  also.  People  v.  Super- 

ment  of   interest   on   street   assess-  visors  of  Sullivan  County,  56  N.  Y. 

ment  warrants  containing  no  prom-  249;    City  of  Lafayette  v.  State,  69 

ise  to  pay  interest.    Talbot  v.  Bay  Ind.  218;    State  v.  Wilson,  17  Wis. 

City,  71  Mich.  118,  38  N.  W.  890.  687. 

«^  Roberts  v.  Davidson,  83  Ky.  279,  '^  People    v.    Supervisors    of    San 

**  Sheridan  v.  Fleming,  93  Mo.  321,  Francisco,  36  Cal.  595.     See  People 

5  S.  W.  813.    See  also,  Idaho  Power  v.   Commissioners,   1   Cow.    (N.  Y.) 

Co.  v.  Stephenson,  16  Idaho  418,  101  23;  People  v.  Jefferds,  4  T.  &  C.  (N. 

Pac.  821.  Y.)    398;    People   v.    Champion     16 

■«=  State  V.  Titus,  47  N.  J.  L.  89.  Johns.  (N.  Y.)  61. 

"^ People  V.   Newton,   20   Abbott's  "People  v.  Common   Council,   22 

N.  Cases  (N.  Y.)  387.  Barb.    (N.  Y.)   404.     See  also,   City 

"People  V.  Com'rs,  130  111.  482,  22  of  Ottawa  v.  People,  48  111.  233;  Per- 

N.  E.  596,  6  L.  R.  A.  161,  and  note,  rault  v.  Les  Syndics,  9  Queb.  L.  R. 

See  also.  In  re  Corporation  of  Moul-  512;  Elmira  Highway  Com'rs  v.  Os- 

ton,  12  App.  Rep.  (Ont.)  503,  Braco-  ceola  Highway  Com'rs,  74  111.  App. 
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§  874.  (688)  Mandamus — ^Where  it  will  not  lie  against  officer. — 

Where  the  duty  to  open,  construct,  improve  or  repair  is  imposed  upon 
a  public  corporation  as  a  corporate  one,  then  it  is  against  the  corpora- 
tion that  the  writ  must  issue,  and  there  are  many  cases  where  it  has 
been  issued  against  public  corporations.^^  But  there  are  many  cases 
where  the  breach  of  duty  is  that  of  the  ofBcexs  and  not  of  the  public 
corporation,  and  in  such  cases  the  action  must  be  brought  against  the 
ofBcer,  and  not  the  corporation.  Whether  the  duty  sought  to  be  en- 
forced is  a  general  corporate  one,  or  a  duty  specifically  imposed  upon 
an  officer  elected  ,by  the  inhabitants  of  the  locality,  is  to  be  determined 
from  the  provisions  of  the  statute  creating  the  office  and  prescribing  the 
duties  of  the  officer.  In  many  instances  the  duty  is  such  that  the  writ 
of  mandate  should  issue  only  against  the  derelict  officer,  and  not 
against  the  corporation,  for  where  it  is  not  the  corporation  acting 
through  its  legal  representatives,  but  an  officer  connected  with  the 
corporation  that  refuses  to  perform  a  duty,  the  action  should,  it  is 
manifest,  be  against  the  wrong-doing  officer.  It  is  established  law  that 
mandamus  will  not  issue  to  control  the  discretionary  power  of  a  tri- 
bunal or  officer,  although  it  may  issue  to  compel  the  exercise  of  that 
power ;  that  is,  it  may  issue  to  compel  the  tribunal  or  officer  to  act,  but 
it  will  not  direct  what  the  action  shall  be.'^  Mandamus  will  not  be 
granted  where  its  effect  would  be  to  subject  an  officer  to  an  action  of 
trespass,^^  nor,  as  it  has  been  held,  will  it  be  granted  to  compel  an 
officer  to  remove  an  obstruction  from  a  road  where  there  is  a  good-faith 

185;    State  v.  Board  of  Com'rs,  39  City  of  Greenfield  v.  State,  113  Ind. 

Kan.    700,    18    Pac.    952;     State    v.  597,  15  N.  E.   241,  and  cases  cited 

Kaunnan,    151    Ind.    407,    51    N.    B.  in  last  preceding  note. 

483;   People  v.  Common  Council,  20  "  See    generally,    Maryland    Pav. 

How.   Pr.    (N.   Y.)    277;    People   v.  Co.  v.  Mahool,  110  Md.  397,  72  Atl. 

New  York,  59  How.  Pr.  (N.  Y.)  277;  833;  French  v.  Jones,  191  Mass.  522, 

Inhabitants  of  Brunswick  v.   Bath,  78  N.  B.  118,  7  L.  R.  A.  (N.  S.)  525, 

90  Me.  479,  38  Atl.  532;   Bigelow  v.  and  note;    Patterson  v.   Taylor,   98 

Brooks,  119  Mich.  208,  77  N.  W.  810.  Ga.  646,  25  S.  B.  771;   Clay  City  v. 

"McMahon    v.    Board    of    Super-  Roberts,  124  Ky.  594,  30  Ky.  L.  820, 

visors,    46    Cal.    214;     Borough    of  99  S.  W.  651;    State  v.  Switzer,  79 

Uniontown  v.  Commonwealth,  34  Pa.  Neb.   78,   112   N.   W.   297;    Ward  v. 

St.  293;    Com'rs  of  York  County  v.  Com'rs  of  Beaufort  County,   146  N. 

Commonwealth,  72  Pa.  St.  24;    Peo-  Car.  534,  60  S.  E.  418,  125  Am.  St. 

pie  V.   City  of  Bloomington,  63  111.  489,  and  note. 

207;    State   v.    Supervisor   of   "Wood  "  Ex  Parte  Clapper,  3  Hill  (N.  Y.) 

County,   41  Wis.    28;    Pumphrey  v.  458.     See  also.  People  v.  Com'rs,  27 

Mayor  &c.,  47  Md.  145,  28  Am.  Rep.  Barb.  (N.  Y.)  94;   Swan  Tp.  Com'rs 

446;     Trustees    of    Catlettsburg    v.  v.  People,  31  111.  97;  State  v.  Super- 

Kinner,  13  Bush    (Ky.)    334;    Wren  visors,  9  Wis.  554. 
V.  City  of  Indianapolis,  96  Ind.  206; 
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controversy  as  to  the  legal  existence  of  the  road.''*  N"or  will  a  manda- 
mus be  granted  to  compel  a  highway  officer  to  lay  out  and  open  a  road 
unless  it  appears  that  he  has  funds  sufficient  for  that  purpose." 

§  875.  (689)  Criminal  liability. — At  common  law  and  in  most  of 
the  states,  highway  officers  who  wrongfully  fail  or  refuse  to  perform 
a  duty  enjoined  upon  them  by  law  are  punishable  by  indictment  or 
information.'^''  They  may  be  prosecuted  in  many  jurisdictions,  not  only 
for  failing  to  keep  the  highways  in  repair,  but  also  for  corruption  in 
awarding  contracts,  neglecting  to  open  roads  properly  laid  out,  and  the 
like.'''  But  it  has  been  held  that  a  road  overseer  is  not  criminally  liable 
for  failing  to  keep  a  road  in  repair  where  it  was  impossible  to  do  so 
with  the  means  at  his  command.''' 


"  State  V.  Buhler,  90  Mo.  560,  3  S. 
W.  68. 

"  Garlinghouse  v.  Jacobs,  29  N.  Y. 
297,  303;  State  v.  Board  of  Com'rs, 
39  Kan.  700,  18  Pac.  952;  Blooming- 
ton  Highway  Com'rs  v.  People,  19 
111.  App.  253;  State  v.  Board,  119 
Ind.  444,  21  N.  E.  1097. 

"  See  statutes  of  different  states 
referred  to  in  2  Shearm.  &  Red.  Neg. 
(4th  ed.),  §  340,  n.  1;  State  v.  Kern, 
51  N.  J.  L.  259,  17  Atl.  114;  State 
V.  Dickson,  124  N.  Car.  871,  32  S.  E. 
961;  Bish.  Crim.  Law,  §  459;  Me- 
chem  Pub.  Off.,  §§  1022,  1025.  See 
also,  as  to  this  being  the  common 
law  generally.  State  v.  Gluck,  49 
Kan.  533,  31  Pac.  690;  People  v. 
Meakim,  133  N.  Y.  214,  30  N.  E. 
828;  Commonwealth  v.  Coyle,  160 
Pa.  St.  36,  28  Atl.  576,  634,  40  Am. 
St.  708,  24  L.  R.  A.  552.  See  also, 
Rex  V.  Dean,  2  Maule  &  S.  80; 
Lyme  Regis  v.  Henley,  1  Bing.  (N. 
Car.)  222;  Blue  Grass  Trac.  Co.  v. 
Grover,    135    Ky.    685,    123    S.    W. 


264;  Robinson  v.  Chamberlain,  34 
N.  Y.  389,  90  Am.  Dec.  713;  Peo- 
ple V.  Albany,  11  Wend.  (N.  Y.) 
539,  27  Am.  Dec.  95;  Commonwealth 
v.  Relter,  78  Pa.  St.  161.  In  Ten- 
nessee and  South  Carolina  it  seems 
that  the  entire  board  of  commission- 
ers or  the  town  corporation  as  a 
whole  must  be  indicted  for  neglect 
to  repair  highways.  State  v.  Barks- 
dale,  5  Humph.  (Tenn.)  154;  Hill 
V.  State,  4  Sneed  (Tenn.)  433;  State 
V.  Chappell,  2  Hill  (S.  Car.)  391. 

"  State  V.  Kern,  51  N.  J.  L.  259,  17 
Atl.  114;  State  v.  Startup,  39  N.  J. 
L.  423;  Commonwealth  v.  Reiter, 
78  Pa.  St.  161;  Commonwealth  v. 
Johnson,  134  Pa.  St.  635,  19  Atl. 
803;  People  v.  Fielding,  36  App. 
Div.  (N.  Y.)  401,  55  N.  Y.  S.  530. 

"Parker  v.  State,  29  Tex.  App. 
372,  16  S.  W.  186;  Moore  v.  State, 
27  Tex.  App.  439,  11  S.  "W.  457.  See 
also,  State  v.  Collier,  171  Ind.  606, 
86  N.  E.  1015. 
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Section 

876.  Rights  of  abutters  generally. 

877.  Rights  as  to  shade  trees  and 

the  like. 

878.  Right  to  herbage — Statutes  per- 

mitting  animals   to    run    at 
large. 

879.  Right     to     soil— Removal     of 

earth  by  city. 

880.  Right  to  use  streets  for  build- 

ing material  and   unloading 
goods. 

881.  Use  must  be  temporary  and  rea- 

sonable. 

882.  Easements  of  access,  light  and 

air. 

883.  Illustrative     cases — Elevated 

railroads. 

884.  Rights    of    abutters — Easement 

of  access — Other  cases. 

885.  Steam    railroad   an    additional 

burden. 

886.  Street    railway    not    an    addi- 

tional burden. 


Section 

887.  Electric  and  cable  railroads. 

8§8.  Railroads  in  narrow  streets. 

889.  Bridges  and  viaducts. 

890.  Municipality  not  liable  for  au- 

thorizing railroad  company 
to  use  street. 

891.  Easement  of  access  remains  in 

abutter. 

892.  Liability   of   railroad   company 

for  negligently  operating 
road. 

893.  Telegraph  and  telephone  poles 

and  wires  —  Cases  holding 
them  not  an  additional  bur- 
den. 

894.  Telegraph  and  telephone  poles 

and  wires  —  Cases  holding 
them  an  additional  burden. 

895.  Electric  light  poles  and  wires. 

896.  Remedies  of  abutter — Trespass 

and  ejectment. 

897.  Remedies   of  abutters — Injunc- 

tion. 


§  876.  (690)  Rights  of  abutters  generally. — The  owner  of  land 
abutting^  upon  a  highway,  as  one  of  the  public,  has  all  the  rights  to 


^  As  to  when  land  is  considered  as 
"adjoining"  or  "abutting  upon"  a 
highway,  see  Lightbound  v.  Bebing- 
ton  Board,  L.  R.  14  Q.  B.  849; 
Wakefield  Board  v.  Lee,  L.  R.  1  Ex. 
Div.  336;  Alabama  &c.  Ry.  Co.  v. 
Turner,  —  Ala.  — ,  52  So.  261;  State 
v.  Angus,  —  Conn.  — ,  75  Atl.  623; 
Millan  v.  City  of  Chariton,  —  Iowa 
— ,  124  N.  W.  766;  Holt  v.  City  Coun- 
cil, 127  Mass.  408;  Newport  v.  Gra- 
ham, L.  R.  9  Q.  B.  183;  Akers  v. 
United  N.  J.  R.  Co.,  43  N.  J.  L.  110; 


Philadelphia  v.  Eastwick,  35  Pa.  St. 
75;  Hughes  v.  Metropolitan  El.  R. 
Co.,  130  N.  Y.  14,  28  N.  E.  765;  City 
of  Springfield  v.  Green,  120  111.  269, 
11  N.  E.  261.  "Fronting  thereon,"  see 
Millsap  V.  Balfour,  154  Cal.  303,  97 
Pac.  668;  San  Diego  Investment  Co. 
V.  Shaw,  129  Cal.  273,  61  Pac.  1082. 
A  city  Is  not,  ordinarily,  at  least, 
the  proprietary  owner  of  land  em- 
braced in  a  street.  Albers  v.  City 
of  Grand  Rapids,  113  Mich.  640,  71 
N.  W.  1110. 
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its  use  that  belong  to  the  public  generally,  the  chief  of  which  is  the 
right  of  passage  and  repassage.  This  right  he  may  enforce  by  properly 
removing  an  tinlawf ul  obstruction  f  but  he  cannot,  without  showing  a 
special  damage  or  injury,  recover  for  the  invasion  of  such  public  right 
of  travel  by  a  suit  in  his  own  name.^  He  has,  however,  in  addition  to 
his  rights  as  a  member  of  the  general  public,  certain  peculiar  rights 
belonging  to  him  as  an  abutter.*  The  presumption  is  that  the  adjoining 
proprietors  on  each  side  of  a  road  own  to  its  center.^  As  such  owners, 
they  have  the  exclusive  right  to  the  soil,  subject  only,  in  general,  to 
the  easement  or  the  right  of  passage  in  the  public  and  the  incidental 
right  of  properly  fitting  the  way  for  use."    Subject  only  to  the  public 


"^2  Cooley's  Blackstone,  5,  and 
note;  Lincoln  v.  Chadbourne,  56  Me. 
197;  Cooley  Torts,  46;  1  Addison 
Torts,  §  270;  James  v.  Hayward, 
Cro.  Car.  184;  Burton  v.  Dougherty, 
19  New  Bruns.  51;  Consumers'  Gas 
Trust  Co.  V.  Huntsinger,  12  Ind. 
App.  285,  39  N.  E.  423.  See  ante, 
§§  845,  854  (660),  (669). 

=  Matlock  V.  Hawkins,  92  Ind.  225; 
Bigley  v.  Nunan,  53  Cal.  403;  Wood 
Nuisance,  §  655;  ante,  §§  850  (665), 
854  (669).  See  also,  note  to  Wright 
V.  Austin  (143  Cal.  236,  76  Pac. 
1023),  in  101  Am.  St.  109.   " 

*  O'Brien  v.  Central  Iron  &c.  Co., 
158  Ind.  218,  63  N.  E.  302,  92  Am. 
St.  305,  307,  57  L.  R.  A.  508,  and 
South  Bound  R.  v.  Burton,  67  S. 
Car.  515,  46  S.  E.  340,  342  (citing 
text).  See  also,  post,  §  882  (695), 
and  note  to  Commonwealth  v.  Mor- 
rison, 197  Mass.  199,  in  125  Am.  St. 
338,  344,  et  seq. 

=  3  Kent  Comm.  432;  Willoughby 
V.  Jenks,  20  Wend.  (N.  Y.)  96;  Mott 
V.  Commissioners,  2  Hill  (N.  Y.) 
472;  Woolf  v.  Woolf,  131  App.  Div. 
(N.  Y.)  751,  116  N.  Y.  S.  104; 
Peabody  Heights  Co.  v.  Sadtler, 
63  Md.  533,  52  Am.  Rep.  519; 
Vaughn  v.  Stuzaker,  16  Ind.  338; 
Cox  V.  Louisville  &c.  R.  Co.,  48  Ind. 
178;  Stephens  v.  Whistler,  1  East 
51;  Terre  Haute  &c.  R.  Co.  v.  Rodel, 
89  Ind.  128,  46  Am.  Rep.  164;  Rice 
V.  County  of  Worcester,  11  Gray 
(Mass.)  283;  City  of  Boston  v.  Rich- 
ardson, 13  Allen  (Mass.)  146,  153; 
Florida  &c.  R.  Co.  v.  Brown,  23  Fla. 
104,  1  So.  512;  Hamilton  County  v. 
Rape,  101  Tenn.  222,  47  S.  W.  416, 


417  (citing  text);  Western  U.  Tel. 
Co.  v.  Williams,  86  Va.  696,  11  S.  E. 
106,  19  Am.  St.  908,  8  L.  R.  A.  429n; 
Lovett  V.  State,  30  Fla.  142,  11  So. 
550,  17  L.  R.  A.  705,  713  (citing 
text).  See,  where  street  is  widened, 
Gernert  v.  Inhabitants  of  Union  Tp. 
(N.  J.  Eq.),  44  Atl.  145.  And  so  in 
the  case  of  a  public  alley.  Bergan 
v.  Co-operative  Ice  Co.,  41  Ind.  App. 
647,  84  N.  E.  833. 

"  3  Kent  Comm.  432;  Dovaston  v. 
Payne,  2  H.  Blacks.  527;  Stackpole 
V.  Healey,  16  Mass.  33,  8  Am.  Dec. 
121;  Perley  v.  Chandler,  6  Mass. 
454;  Cooke  v.  Greene,  11  Price  736; 
Cole  V.  Drew,  44  Vt.  49,  8  Am.  Rep. 
363;  Holden  v.  Shattuck,  34  Vt.  336, 
80  Am.  Dec.  684;  City  of  Dubuque  v. 
Maloney,  9  Iowa  450;  Jackson  v. 
Hathaway,  15  Johns.  (N.  Y.)  447; 
Phifer  v.  Cox,  21  Ohio  St.  248,  8  Am. 
Rep.  58;  Cox  v.  Louisville  &c.  R. 
Co.,  48  Ind.  178;  Charleston  &c.  Co. 
V.  Bennett,  18  S.  Car.  254;  Lade  v. 
Shepherd,  2  Str.  1004;  Chatham  v. 
Brainard,  11  Conn.  60;  Kennedy  v. 
Jones,  11  Ala.  63;  Pemberton  v. 
Dooley,  43  Mo.  App.  176;  Huffman 
v.  State,  21  Ind.  App.  449,  458,  52  N. 
B.  713  (citing  text).  "The  owner  of 
the  soil  has  right  to  all  above  and 
under  ground,  except  only  the  right 
of  passage  for  the  king  and  his  peo- 
ple." Per  Foster,  J.,  in  Goodtitle  v. 
Alker,  1  Burr.  122,  133.  See  also. 
West  V.  Village  of  White  Bear,  107 
Minn.  237,  119  N.  W.  1064;  Scott  v. 
Donora  &c.  R.  Co.,  222  Pa.  634,  72 
Atl.  282;  Kansas  Nat.  Gas  Co.  v. 
Haskell,  172  Fed.  545. 
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easement,  the  proprietor  has  all  the  usual  rights  and  remedies  of  the 
owner  of  a  freehold^  He  may  sink  a  drain  below  the  surface  of  the 
road,  if  proper  care  be  taken  to  cover  it  so  that  it  shall  remain  safe 
and  convenient.*  He  may  carry  water  in  pipes  under  the  way,^  and  he 
may  mine  under  it.^°    So,  the  herbage,^^  and  trees,^^  growing  thereon 


'Western  Un.  Tel.  Co.  v.  Krueger, 
30  Ind.  App.  28,  30,  64  N.  B.  635,  636 
(citing  text);  Stevenson  v.  Mayor 
(Tenn.),  4  Am.  &  Eng.  Corp.  Cas. 
503;  Overman  v.  May,  35  Iowa  89; 
Com'rs  V.  Beckwlth,  10  Kan.  603; 
West  Covington  v.  Frecklng,  8  Bush 
(Ky.)  121;  Pomeroy  v.  Mills,  3  Vt. 
279,  23  Am.  Dec.  207;  State  v.  La- 
verack,  34  N.  J.  L.  201;  Hyland  v. 
President  &c.,  57  Misc.  (N.  Y.)  212, 
107  N.  Y.  S.  225;  St.  Mary  Newing- 
ton  V.  Jacobs,  L.  R.  7  Q.  B.  47,  53; 
Goodson  V.  Richardson  (1874),  L.  R. 
9  Ch.  221;  Tunbrldge  Wells  v.  Baird, 
(1896)  A.  C.  434;  Cattle  v.  Stockton 
Water  Works  Co.,  L.  R.  10  Q.  B. 
453;  Northampton  Gas  Co.  v.  Pop-, 
(1883)  52  L.  J.  Q.  B.  629;  Bliss  v. 
Ball,  99  Mass.  597;  Western  U.  Tel. 
Co.  V.  Williams,  86  Va.  696,  11  S.  E. 
106,  8  L.  R.  A.  429n,  19  Am.  St.  908; 
Postal  Tel.  Cable  Co.  v.  Eaton,  170 
111.  513,  49  N.  E.  365,  366,  62  Am.  St. 
390,  39  L.  R.  A.  722  (citing  text). 
But  compare  Snoddy  v.  Bolen,  122 
Mo.  479,  24  S.  W.  142,  25  S.  W.  932, 
24  L.  R.  A.  507.  And  see,  as  to  public 
rights  where  street  and  navigable 
water  meet,  Village  of  Pewaukee  v. 
Savoy,  103  Wis.  271,  79  N.  W.  436,  74 
Am.  St.  859,  50  L.  R.  A.  836n,  and 
authorities  cited. 

*  Perley  v.  Chandler,  6  Mass.  454, 
4  Am.  Dec.  159.  So  it  has  been  held 
that  one  owning  the  land  on  both 
sides  may  construct  an  overhead 
bridge.  Kellogg  v.  Cincinnati  Trac- 
tion &c.  Co.,  80  Ohio  St.  331,  88  N. 
B.  882,  23  L.  R.  A.  (N.  S.)  158n. 
But  an  abutter  can  not  sink  a  drain 
in  a  street  in  such  a  manner  as  to 
interfere  with  any  of  the  public 
uses  to  which  a  street  may  right- 
fully be  devoted;  the  rights  of  the 
public  are  paramount  for  all  legiti- 
mate uses.  Compare  Myers  v.  Priest, 
—  Iowa  — ,  123  N.  W.  943. 

» 3  Kent  Com.  433.  See  also,  Terre 
Haute  &c.  R.  Co.  v.  Zehner,  166  Ind. 


149, 156,  76  N.  B.  169,  171,  3  L.  R.  A. 
(N.  S.)  277n  (quoting  text  and  hold- 
ing that  landowner  might  back 
water  under  and  across  highway 
through  a  culvert  maintained  by 
him);  Nelson  v.  Fehd,  203  111.  120, 
67  N.  B.  828;  Dunn  &c.  Bros.  v. 
Gunn,  149  Ala.  583,  42  So.  686.  So 
he  may  have  a  passageway  under  it. 
Pemberton  v.  Dooley,  43  Mo.  App. 
176.  But  this  is  subject  to  the  para- 
mount rights  of  the  public  and  may, 
it  seems,  be  withdrawn.  Snively  v. 
Washington  Tp.,  218  Pa.  249,  67 
Atl.  465,  12  L.  R.  A.  (N.  S.)  918n. 
But  compare  Teague  v.  Attala 
County,  56  Miss.  29. 

"Goodtitle  v.  Alker,  1  Burr.  133; 
Davison  v.  Gill,  1  East  64;  Terre 
Haute  &c.  R.  Co.  v.  Zehner,  166  Ind. 
149,  156,  76  N.  E.  169,  171,  3  L.  R.  A. 
(N.  S.)  277n.  In  Allen  v.  City  of 
Boston,  159  Mass.  324,  34  N.  B.  519, 
38  Am.  St.  423,  it  is  also  held  that 
the  abutting  owner,  whose  rights 
extend  to  the  center  of  the  street, 
may  excavate  a  vault  or  cellar  un- 
der the  sidewalk.  See  also,  McCar- 
thy V.  Syracuse,  46  N.  Y.  194;  Main 
V.  Association,  89  N.  Y.  498.  But  see 
where  fee  is  in  the  city,  Zinc  Co.  v. 
La  Salle,  117  111.  411,  2  N.  B.  406,  8 
N.  E.  81;  Union  Coal  Co.  v.  La  Salle, 
136  111.  119,  26  N.  B.  506,  12  L.  R. 
A.  326. 

"Cooley  Torts,  318;  Woodruff  v. 
Neal,  28  Conn.  165;  People  v.  Foss, 
80  Mich.  559,  45  N.  W.  480,  8  L.  R. 
A.  472,  20  Am.  St.  532;  Cole  v. 
Drew,  44  Vt.  49,  8  Am.  Rep.  363; 
Stackpole  v.  Healy,  16  Mass.  33,  8 
Am.  Dec.  121.  See,  however,  Cover- 
dale  V.  Charlton,  (1879)  4  Q  B.  D 
104. 

"Overman  v.  May,  35  Iowa  89; 
Lyon  V.  Gormley,  53  Pa.  St.  261; 
Com'rs  V.  Beckwlth,  10  Kan.  603; 
Clark  V.  Dasso,  34  Mich.  86;  Baker 
V.  Shepard,  24  N.  H.  208;  Bliss  v. 
Ball,    99    Mass.    597;     O'Connor    v. 
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belong  to  him,  unless  needed  to  repair  the  way.  Thus,  where  a  woman, 
under  the  direction  of  the  highway  surveyor,  cut  the  grass  growing  in 
the  highway,  in  order  that  her  children  might  go  to  school  without  get- 
ting their  clothes  wet,  it  was  held  that  she  was  guilty  of  no  wrong  in 
so  doing,  but  as  she  carried  the  grass  away,  after  cutting  it,  and  fed  it 
to  her  husband's  horse,  it  was  further  held  that  she  then  became  a 
trespasser  ab  initio,  and  that  the  maxim,  de  minimis  non  curat  lex, 
was  not  applicable  to  such  a  case.^^  In  Maine,  the  owner  of  the  fee 
may  lawfully  plant  ornamental  or  shade  trees  within  the  limits  of  a 
highway,  provided  the  public  use  is  not  thereby  obstructed  or  endan- 
gered, and  a  highway  surveyor  who  destroys  such  trees  without  reason 
or  necessity  is  a  trespasser.^*  But  a  municipality  may,  in  a  proper  case, 
by  taking  proper  steps,  remove  or  require  shade  trees  to  be  removed.^^ 


Nova  Scotia  Tel.  Co.,  22  Can.  Sup. 
Ct.  276;  Crismon  v.  Deck,  84  Iowa 
344,  51  N.  W.  55;  Waller  v.  McCor- 
mlck,  52  N.  J.  L.  470,  19  Atl.  1101, 
8  L.  R.  A.  798;  Dalley  v.  State,  51 
Ohio  St.  348,  37  N.  E.  710,  46  Am.  St. 
578,  24  L.  R.  A.  724;  Turner  v.  Ring- 
wood  H'y  Board,  (1870)  L.  R.  9  Eq. 
418;  Nicol  v.  Beaumont,  (1884)  53 
L.  J.  Ch.  853.  But  see  City  of  Mt. 
Carmel  v.  Shaw,  155  111.  37,  39  N. 
E.  584,  46  Am.  St.  311,  27  L.  R.  A. 
580;  Chase  v.  Oshkosh,  81  Wis. 
313,  15  L.  R.  A.  553;  Castleberry  v. 
Atlanta,  74  Ga.  164.  Abutters  have 
been  held  entitled  to  cut  grass  in  a 
park  to  improve  it,  or  to  similarly 
improve  a  street,  as  against  the  ded- 
icator where  the  authorities  took  no 
action.  Northport  &c.  Assn.  v.  An- 
drews, 104  Me.  342,  71  Atl.  1027,  20 
L.  R.  A.  (N.  S.)  976;  Hazelton  v. 
Harmon,  80  Me.  326,  14  Atl.  286; 
Attorney-General  v.  Abbott,  154 
Mass.  323,  328,  28  N.  E.  346,  13  L. 
R.  A.  251n. 

"Cole  V.  Drew,  44  Vt.  49,  8  Am. 
Rep.  363.  "The  smallness  of  the 
value  does  not  justify  a  seizure  of 
the  fee  without  due  and  lawful  au- 
thority, or  its  destruction  by  indi- 
rect rulings.  No  invasion  of  the 
property  rights  of  the  citizen  can 
safely  be  deemed  trifling."  Per 
Finch,  J.,  in  Robert  v.  Sadler,  104 
N.  Y.  229,  10  N.  B.  428,  58  Am.  Rep. 
498,  500.  The  principle  which  is 
involved  in  the  cases  cited  is  an  im- 
portant one,  for  it  is  the  principle 


upon  which  rests  the  cases  holding 
that  where  the  continuance  of  a 
wrong  may  ripen  into  a  claim  of 
right,  an  action  will  lie.  Webb  v. 
Portland  Mfg.  Co.,  3  Sumner  (U.  S.) 
189;  Ross  v.  Thompson,  78  Ind.  90, 
97. 

"Wellman  v.  Dickey,  78  Me.  29,  2 
Atl.  133.  See  also,  Phifer  v.  Cox,  21 
Ohio  St.  248,  8  Am.  Rep.  58;  Winter 
v.  Peterson,  24  N.  J.  L.  524,  61  Am. 
Dec.  678;  Commonwealth  v.  Byard, 
200  Mass.  175,  86  N.  E.  285,  20  L.  R. 

A.  (N.  S.)  814.  But  compare  Gay- 
lord  v.  King,  142  Mass.  495,  8  N.  B. 
596;  Driggs  v.  Phillips,  103  N.  Y.  77, 
8  N.  B.  514;  City  of  Mt.  Carmel  v. 
Shaw,  155  111.  37,  39  N.  E.  584,  46 
Am.  St.  311,  27  L.  R.  A.  580;  Tate  v. 
Greensboro,  114  N.  Car.  392,  19  S. 

B.  767,  24  L.  R.  A.  671  (both  major- 
ity and  dissenting  opinions,  the  lat- 
ter citing  text).  In  Wilson  v.  Sim- 
mons, 89  Me.  242,  36  Atl.  380,  the 
highway  officer  was  held  not  to  be  a 
trespasser  where  he  acted  according 
to  law  and  there  was  reasonable  ne- 
cessity for  his  act.  It  is  held  that 
grass  plots  and  shad*  trees  may  be 
maintained  by  abutters  when  au- 
thorized by  the  municipality. 
Teague  v  Bloomington,  40  Ind.  App. 
68,  81  N.  B.  103;  Dougherty  v.  Vil- 
lage of  Horsesteads,  159  N.  Y.  154, 
53  N.  E.  799.  See  also,  note  to 
Wright  V.  Austin  (143  Cal.  236,  76 
Pac.  1023),  101  Am.  St.  112  et  seq. 

'I' City  of  Atlanta  v.  Holliday,  96 
Ga.  546,  23  S.  B.  509;   Castleberry 
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§  877.  Rights  as  to  shade  trees  and  the  like. — Shade  trees,  properly 
located  so  as  not  to  form  an  obstruction  to  travel  are  generally  regarded 
as  not  only  ornamental  but  also  as  serving  a  useful  purpose  not  incon- 
sistent with  ordinary  street  uses  and,  in  most  jurisdictions,  at  least, 
the  abutting  owners  are  allowed  to  plant  and  maintain  them.^"  And 
the  same  has  been  held  to  be  true  of  grass  plots,  and  the  like.^^  Abut- 


V.  Atlanta,  74  Ga.  164;  Hildrup  v. 
Windfall,  29  Ind.  App.  592,  64  N.  E. 
942;  Paola  v.  Wentz,  79  Kans.  148, 
98  Pac.  775;  Miller  v.  Detroit  &c. 
R.  Co.,  125  Mich.  171,  84  N.  W.  49, 
51  L.  R.  A.  955,  84  Am.  St.  569; 
Stretch  v.  Cassopolis,  125  Mich.  167, 
84  N.  W.  51,  84  Am.  St.  567,  51  L. 
R.  A.  345;  Scott  v.  Marshall,  110 
Mo.  App.  178,  85  S.  W.  98;  Rosen- 
thal V.  Goldsboro,  149  N.  Car.  128, 
62  S.  B.  905,  20  L.  R.  A.  (N.  S.) 
809.  See  generally  also,  Kemp  v. 
Des  Moines,  125  Iowa  640,  101  N. 
W.  474;  Crimson  v.  Deck,  84  Iowa 
344,  51  N.  W.  55;  Frostburg  v.  Wine- 
land,  98  Md.  239,  56  Atl.  811,  64  L. 
R.  A.  627,  103  Am.  St.  399;  Sproul 
V.  Stockton,  73  N.  J.  L.  158,  62  Atl. 
275. 

"Thus,  in  the  note  to  Wright  v. 
Austin  (143  Cal.  236,  76  Pac.  1023), 
101  Am.  St.  97,  113,  it  is  said:  "The 
owner  of  land  over  which  a  highway 
passes  has  a  right  to  plant  trees  by 
the  roadside,  in  a  manner  not  ob- 
structing travel,  and  they  cannot  be 
lawfully  injured  or  destroyed,  either 
by  private  individuals  or  the  public 
authorities,  when  no  necessity  ex- 
ists therefor.  Wellman  v.  Dickey,  78 
Me.  29,  2  Atl.  133;  Bliss  v.  Ball,  99 
Mass.  597;  Graves  v.  Shattuck,  35 
N.  H.  257,  69  Am.  Dec.  536;  Andrews 
v.  Youmans,  78  Wis.  56,  47  N.  W. 
304."  So,  in  a  Michigan  case,  while 
not  the  precise  question  decided.  It 
is  said:  "Ordinarily,  it  may  be  said 
that  the  entire  width  of  the  high- 
way may  be  used;  yet  the  owner  of 
the  land  over  which  it  passes  may, 
within  the  limits  thereof,  plant 
trees,  set  posts,  and  do  such  other 
acts  as  will  add  to  his  convenience 
or  assist  in  beautifying  his  premises. 
He  Is  encouraged  in  doing  this  by 
public  sentiment.  *  *  *  Public  con- 
venience may,  in  time,  in  particular 


locations,  require  the  removal  of 
some  of  these  things;  and  whenever 
the  necessity  arises,  and  the  public 
authorities  request  their  removal, 
then  the  private  must  give  way  to 
the  public  or  paramount  right.  But 
while  permitted  to  remain,  no  one 
traveling  the  highway  can  willfully 
injure  or  destroy  them;  and  should 
any  one  do  so,  he  would  justly  be 
held  responsible,  notwithstanding 
his  plea  of  a  claim  of  right  to  travel 
over  any  part  of  the  highway." 
People's  Ice  Co.  v.  Steamer  Excel- 
sior, 44  Mich.  229,  6  N.  W.  636,  38 
Am.  Rep.  246.  See  also  Waterbury 
v.  Morphew,  —  Iowa  — ,  125  N.  W. 
205;  Remington  v.  Walthall,  82 
Kans.  234,  108  Pac.  112,  and  other 
Kansas  cases  there  cited;  People  v. 
Foss,  80  Mich.  559,  45  N.  W.  480,  20 
Am.  St.  532,  8  L.  R.  A.  472;  Dougji- 
erty  v.  Village  of  Horseheads,  159 
N.  Y.  154,  53  N.  E.  799;  Donahue 
v.  Keystone  Gas  Co.,  181  N.  Y.  313, 
73  N.  E.  1108,  106  Am.  St.  549; 
Cartwright  v.  Liberty  Tel.  Co.,  205 
Mo.  126,  103  S.  W.  982,  12  L.  R.  A. 
(N.  S.)  1125,  1130;  Morris  v.  Salt 
Lake  City,  —  Utah  — ,  101  Pac.  373. 
"Teague  v.  City  of  Bloomington, 
40  Ind.  App.  68,  73,  81  N.  E.  103. 
Stepping  stones,  coal  holes,  etc. 
Robert  v.  Powell,  168  N.  Y.  411,  61 
N.  E.  699,  55  L.  R.  A.  775,  85  Am.  St. 
673;  South  v.  Thompson,  1  Penn. 
(Del.)  149,  39  Atl.  1100;  Teager  v. 
Plemingsburg,  109  Ky.  746,  60  S.  W. 
718,  22  Ky.  L.  1442,  53  L.  R.  A.  791, 
95  Am.  St.  400;  Wolf  v.  District  of 
Columbia,  21  App.  Cas.  (D.  C.)  464 
196  U.  S.  152,  49  L.  ed.  426,  25  Sup! 
Ct.  198;  and  see  generally  note  to 
Parsons  v.  Litchfield  County  Hos- 
pital, 80  Conn.  525,  in  16  L.  R.  A. 
(N.  S.)  1038;  and  note  to  Common- 
wealth V.  Morrison,  197  Mass.  199 
in  125  Am.  St.  338,  343,  348. 
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ters  have  even  been  held  entitled  to  enjoin  the  unnecessary  and  arbi- 
trary removal  of  shade  trees.^^  But  the  matter  is  largely  under  the 
control  of  the  public  authorities  and  such  trees  may  be  removed,  or 
caused  to  be  removed,  from  a  highway  in  a  proper  case,  as,  for  instance, 
when  necessary  in  order  to  improve  the  street.^''  In  some  jurisdictions 
the  decision  of  the  local  authorities  seems  to  be  regarded  as  conclusive, 
at  least  when  acting  reasonably  and  in  good  faith  ;^"  but  in  others  it  is 
subject  to  review,  and  the  power  cannot  be  arbitrarily  and  unnecessar- 
ily exercised.^^  In  Michigan  the  landowner  must  be  given  notice  and  an 
opportunity  to  remove  them.^^  And  even  where  the  decision  of  the  lo- 
cal authorities  is  ordinarily  regarded  as  conclusive  when  the  trees  are  in 
the  highway,  it  has  been  held  that  a  tree  warden  has  no  authority  to 
cut  branches  extending  over  a  street,  when  the  tree  is  on  private  prop- 
erty, to  aid  the  moving  of  a  house  along  the  street^^  or  to  enable  a 
telephone  company  to  stretch  its  wires  along  the  same.^* 

§878.   (691)  Right  to  herbage — Statutes  permitting  animals  to 
run  at  large. — ^While  the  owner  of  the  fee  is,  at  common  law,  entitled 

N.  Y.  S.  441.  See  also,  St.  Louis 
V.  St.  Louis  Theater  Co.,  202  Mo. 
690,  100  S.  W.  627. 

''^  Stretch  v.  Cassopolis,  125  Mich. 
167,  84  N.  W.  51,  84  Am.  St.  567,  51 
L.  R.  A.  345;  Clark  v.  Dasso,  34 
Mich.  86  (holding  that  if  tree  must 
be  removed  the  owner  may  take  it 
and  transplant  it  elsewhere).  Con- 
tra, as  to  notice,  Rosenthal  v.  Golds- 
boro,  149  N.  Car.  128,  62  S.  E.  905, 
20  L.  R.  A.  (N.  S.)  809. 

^Commonwealth  v.  Byard,  200 
Mass.  175,  86  N.  B.  285,  20  L.  R.  A. 
(N.  S.)  814;  Bradley  v.  Southern 
&c.  Tel.  Co.,  66  Conn.  559,  34  Atl. 
499,  32  L.  R.  A.  280.  See  also.  Daily 
v.  State,  51  Ohio  St.  348,  37  N.  B. 
710,  46  Am.  Rep.  578,  24  L.  R.  A. 
724;  Brown  v.  Asheville  Electric  Co., 
138  N.  Car.  533,  51  S.  B.  62,  60  L.  R. 
A.  631,  107  Am.  St.  554. 

^■■But  see  Dodd  v.  Consolidated 
Traction  Co.,  57  N.  J.  L.  482,  31  Atl. 
980;  Miller  v.  Detroit  &c.  R.  Co.,  125 
Mich.  171,  84  N.  W.  49,  51  L.  R.  A. 
955,  84  Am.  St.  569;  "Wynant  v.  Cen- 
tral Tel.  Co.,  123  Mich.  51,  81  N.  W. 
928,  81  Am.  St.  155,  47  L.  R.  A.  497; 
Hazelhurst  v.  Mayes,  84  Miss.  7,  36 
So.  33,  64  L.  R.  A.  805. 


"City  of  Atlanta  v.  Holliday,  96 
Ga.  546,  23  S.  E.  509;  Paola  v. 
Wentz,  79  Kan.  148,  98  Pac.  775; 
Frosthurg  v.  Wineland,  98  Md.  239, 
56  Atl.  811,  1  A.  &  B.  Ann.  Cas.  783, 
64  L.  R.  A.  627,  103  Am.  Rep.  399. 

"■Gallaher  v.  Jefferson,  125  Iowa 
324,  101  N.  W.  124;  Colston  v.  St. 
Joseph,  106  Mo.  App.  714,  80  S.  W. 
590;  Mt.  Carmel  v.  Shaw,  155  111.  37, 
39  N.  B.  584,  27  L.  R.  A.  580,  46  Am. 
St.  311;  Scott  V.  Marshall,  110  Mo. 
App.  178,  85  S.  W.  98;  Chase  v.  Osh- 
kosh,  81  Wis.  313,  51  N.  W.  560,  15 
L.  R.  A.  553,  29  Am.  St.  898.  Com- 
pare also,  Cassell  v.  Town  of  Nicho- 
lasville,  134  Ky.  103,  119  S.  W.  788; 
Pinkerton  v.  Inhabitants  of  Ran- 
dolph, 200  Mass.  24,  85  N.  E.  892. 

^Murray  v.  Norfolk  County,  149 
Mass.  328,  21  N.  E.  757.  See  also, 
Vanderhurst  v.  Tholcke,  113  Cal. 
147,  45  Pac.  266,  35  L.  R.  A.  267; 
Chase  v.  Oshkosh,  81  Wis.  313,  51 
N.  W.  560,  15  L.  R.  A.  553. 

"•City  of  Atlanta  v.  Holliday,  96 
Ga.  546,  23  S.  E.  509;  Paola  v. 
Wentz,  79  Kan.  148,  98  Pac.  775; 
Frostburg  v.  Wineland,  98  Md.  239, 
56  Atl.  811,  64  L.  R.  A.  627,  103  Am. 
St.  399,  1  A.  &  E.  Ann.  Cas.  783;  El- 
lison V.  Allen,  62  N.  Y.  St.  274,  30 
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to  the  herbage  growing  in  a  highway,  this  right  is  more  doubtful  under 
the  statutes  in  force  in  some  of  the  states,  permitting  or  empowering 
local  boards  to  permit  cattle  to  run  at  large  upon  the  public  highways. 
The  constitutionality  of  these  statutes  has  been  questioned  in  several 
cases,  and  the  point  thus  raised  is  one  of  no  little  diflQculty.  It  would 
seem  upon  principle  that,  if  the  herbage  belongs  to  the  owner  of  the 
fee,  it  cannot  be  taken  from  him  either  wholly  or  in  part,  without  com- 
pensation, but  some  of  the  courts  appear  to  have  taken  a  different  view. 
They  do  not,  however,  follow  exactly  the  same  course  of  reasoning.  In 
one  ease  it  is  said :  "It  cannot  with  truth  be  said  that  a  by-law,  like  the 
one  in  question,  takes  the  property  of  one  man  and  gives  it  to  another, 
or  even  to  the  public,  without  compensation.  The  owner  of  the  soil 
is  not  deprived  of  the  pasturage  any  more  than  he  is  of  the  way.  He 
can  enjoy  both  in  common  with  his  neighbors."^^  This  seems  to  us 
like  very  fallacious  reasoning.  It  might  just  as  well  be  said  that,  be- 
cause the  owner  of  the  fee  is  entitled  to  travel  on  the  highway  in  com- 
mon with  his  neighbors,  he  was  not  deprived  of  his  property  and  was 
not  entitled  to  any  compensation  when  the  way  was  originally  laid  out 
over  his  land.^'  In  another  case,  it  is  said :  "As  a  police  regulation,  we 
think  it  competent,  under  the  law  in  question,  for  the  commissioners 
to  prescribe  what  kind  of  animals  may  run  at  large.  The  effect  of  the 
regulation  is  neither  to  take  nor  authorize  the  taking  of  the  property 
of  another.  The  most  that  it  does  is  to  deprive  the  owner  of  the  land 
of  the  right  to  prosecute  for  a  trespass  so  long  as  he  sees  fit  to  leave 
his  lands  unenclosed,  or  fails  otherwise  to  protect  it  from  the  incursions 
of  animals  having  the  right  to  run  at  large."^^  That  which  we  conceive 

^'  Griffin  v.  Martin,  7  Barb.  (N.  Y.)  where  It  exists,  is  purely  a  private 

297.    An  additional  reason  given  in  right  remaining  solely  in  the  owner 

this  case,  and  one  of  more  weight,  of  the  fee.    Where  such  a  right  is 

perhaps,   is  that  the   right  of  pas-  consistent  with  the  public  use,  it  is 

turage  is  incidental  to  the  use  of  the  the  exclusive  right  of  the  owner  and 

highway,  and  that  the  landowner  re-  is  no  part  of  the  public  easement, 

ceived  full  compensation  for  every-  See   Zimmerman  v.   Bauer,   11 .  Ind. 

thing  of  the  kind  when  the  highway  App.  607,  39  N.  E.  299,  303   (citing 

was  taken  in  the  first  instance.   We  this  note).     See   also,   Robinson  v. 

do   not,    however,    understand    that  Flint  &c.  R.  Co.,  79  Mich.  323,  44  n! 

the  right  of  pasturage  is  incidental  W.  779,  19  Am.  St.  174. 

to  the  use  of  a  highway,  nor  are  all  "  Welch  v.  Bowen,  103  Ind    252    2 

highways    paid    for   by   the    public.  N.  E.  722.     See  also,  Harden'burg' v 

Many  exist  by  dedication.  Lockwood,  25  Barb.   (N.  Y.)   9;   Mc- 

"  It  seems  to  us,  on  principle,  that  Manaway  v.  Crispin,  22  Ind.  App  368 
the  rights  of  the  owner  of  the  fee  53  N.  E.  840  (holding  that  a  high- 
are  exclusive,  except  in  so  far  as  the  way  is  not  a  public  common  or  un- 
legitimate  public  use  is  concerned,  inclosed  piece  of  land,  under  a  stat- 
and   that   the    right   to    pasturage,  ute  authorizing  any  resident  to  im- 
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to  be  the  true  doctrine  is  thus  stated  and  supported  by  cogent  reason- 
ing in  an  opinion  by  Chief  Justice  Storrs,  of  Connecticut :  "The  right 
on  the  part  of  the  public  to  depasture  the  land  is  not  necessary  for  the 
exercise  of  their  right  to  pass  over  it,  and  the  exercise  of  such  a  right 
on  the  part  of  the  owner  is  not  inconsistent  with  this  public  right ;  the 
land  is  not,  therefore,  sequestered  for  that  purpose  when  it  is  laid 
out  as  a  highway,  and  no  damages  are  given  to  the  owner  for  the  loss 
of  any  such  right.  *  *  *  On  a  careful  consideration  of  the  subject, 
we  are  fully  satisfied  that  the  granting  or  authorizing  of  such  a  license, 
no  compensation  having  been  in  any  manner  provided  for  the  owner  of 
the  land  upon  which  it  is  to  be  exercised,  is  beyond  the  constitutional 
power  of  the  legislature.  It  constitutes  the  taking  of  the  property 
of  one  person  for  the  use,  either  of  another  or  of  the  public.  If  of  the 
former,  it  cannot  be  done,  either  with  or  without  compensation;  if  of 
the  latter,  it  may  be  done,  but  only  on  providing  compensation."^^ 

§  879.  (692)  Right  to  soil— Removal  of  earth  by  city.— The  right 
to  the  soil  of  a  street  belongs  to  the  owner  of  the  fee,  and  where,  as  in 
most  cases,-  the  municipal  corporation  does  not  own  the  fee,  it  has  no 
right  to  remove  the  earth  from  a  street  unless  its  removal  is  necessary 
for  the  improvement  of  the  street,  or  of  a  street  forming  a  part  of  the 
same  system  of  improvement.^"    If  its  removal  is  necessary,  the  city 

pound  any  animal  found  running  at  ^■Woodruff  v.  Neal,  28  Conn.  165, 

large  or  pasturing  on  any  uninclosed  168.     See  also,  dicta  to  same  effect 

lands  or  public  common,  and  saying  in  Campau  v.  Konan,  39  Mich.  362, 

that  a  statute  authorizing  a  road  su-  365;  Robinson  v.  Flint  &c.  R.  Co.,  79 

pervisor,  or  other  person,  to  take  up  Mich.  323,  44  N.  W.  779,  19  Am.  St. 

stock  pasturing  in  a  highway  is  in  174;  Holladay  v.  Marsh,  3  Wend.  (N. 

derogation    of    the    common    law).  Y.)  142;  Tonawanda  R.  Co.  v.  Mun- 

It  is  probably  true,  as  suggested  in  ger,  5  Denio  (N.  Y.)  255,  264,  49  Am. 

the    first    of    the    cases    cited,    that  Dec.  239;    Bush  v.  Brainard,  1  Cow. 

where  there  has  been  a  long-contin-  (N.  Y.)  78,  and  see  also,  Caulkins  v. 

ued  usage,  giving  to  the  statute  a  Matthews,  5  Kan.  190;  Cool  v.  Crom- 

practical      exposition,      an      owner  met,  13  Me.  250;  Harrison  v.  Brown, 

whose   land  is  appropriated,   or   an  5  Wis.  27.    See  also,  as  to  construc- 

owner  by  whom  land  is  dedicated,  tion  and  effect  of  ordinance  probit- 

may  be  deemed  to  part  with  his  land  ing  the  running  at  large  of  animals 

in  accordance  with  such  usage  and  in  streets,  but  allowing  grazing  or 

thus  lose  the  exclusive  right  of  pas-  feeding   in   front   of   owner's  prem- 

turage,  but  independent  of  such  an  ises:    Decker  v.  McSorley,  111  Wis. 

usage    we    cannot    believe    that    he  91,  86  N.  W.  554. 

parts  with  more  than  such  an  ease-  ^City  of  Aurora  v.  Fox,  78  Ind.  1; 

ment  as  the  public  requires.     The  Haas  v.  City  of  Bvansville,  20  Ind. 

extent  of  the  easement  is,  of  course,  App.  482,  50  N.  E.  46;  Robert  v.  Sad- 

to  be  determined  from  the  character  ler,  104  N.  Y.  229,  10  N.  E.  428,  58 

and  situation  of  the  public  way.  Am.    Rep.    498;    Fisher   v.    City   of 
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cannot  even  then  use  it  in  the  improvement  of  other  streets  not  in- 
cluded in  the  same  general  plan  of  improvement,  over  the  objection  of 
the  owner  of  the  fee  who  wants  it  for  his  own  use.""  But  "where  there 
is  a  general  plan  for  the  gradation  and  improvement  of  highways, 
intersecting  streets  and  highways  in  the  vicinity  of  the  one  improved 
are  to  be  deemed  part  of  the  same  general  plan,  and  soil  may  be  re- 
moved from  one  and  placed  upon  another."^^  It  is  not,  however,  to 
be  understood  that  the  owner  of  the  fee  has  any  right  to  remove  earth 
and  gravel  from  a.  street  where  such  removal  would  interfere  with  the 
rights  of  the  public."^  It  has  often  been  said  that  the  rights  of  the  pub- 
lic in  city  streets  are,  as  against  the  adjoining,  owner,  somewhat  broader 
than  in  a  country  road,  and  we  have  ourselves  approved  that  doctrine.^^ 
Some  of  the  courts,  relying  mainly  upon  this  distinction,  have  held  that 
a  city,  in  grading  a  street,  "may  remove  the  soil  and  use  it  in  grading 
that  street  or  any  other  street  in  the  city,"^*  and  have  laid  down 


Rochester,  6  Lans.  (N.  Y.)  225;  Ladd 
V.  French,  53  Hun  (N.  Y.)  635,  6  N. 
Y.  S.  56.  To  same  effect,  Higgins  v. 
Reynolds,  31  N.  Y.  151;  Williams  v. 
Kenney,  14  Barb.  (N.  Y.)  629;  Tuck- 
er v.  Eldred,  6  R.  I.  404.  Compare 
Bissell  V.  Collins,  28  Mich.  277,  15 
Am.  Rep.  217;  Huston  v.  City  of  Ft. 
Atkinson,  6  Wis.  350.  But,  under 
the  Indiana  statute,  the  fact  that  a 
street  improvement  contract  pro- 
vides that  surplus  earth  shall  belong 
to  the  contractor  will  not  defeat  the 
assessment.  Jenkins  v.  Stetler,  118 
Ind.  275,  20  N.  E.  788. 

=»  Bishop  Non-Cont.  Law,  §  990; 
Macon  v.  Hill,  58  Ga.  595;  Leonard 
V.  Cincinnati,  26  Ohio  St.  447;  Gum- 
ming V.  Prang,  24  Mich.  514;  City 
of  Delphi  V.  Evans,  36  Ind.  90,  10 
Am.  Rep.  12;  Rich  v.  Minneapolis, 
37  Minn.  423,  35  N.  W.  2,  5  Am.  St. 
861;  Smith  v.  Rome,  19  Ga.  89,  63 
Am.  Dec.  298  (disapproved  by  Judge 
Dillon,  2  Dill.  Munic.  Corp.,  §  689, 
note  2).  But  it  seems  that  if  the 
adjoining  owner  does  not  remove  the 
soil  the  city  may  sell  or  otherwise 
dispose  of  It.  Griswold  v.  Bay  City, 
35  Mich.  452;  Viliski  v.  Minneapolis, 
40  Minn.  304,  41  N.  W.  1050,  3  L.  R. 
A.  831n.  See  also,  Haas  v.  City  of 
Bvansville,  20  Ind.  App.  482,  50  N. 
E.  46. 
I     ='  City  of  Aurora  v.  Fox,  78  Ind.  1, 


6;  Hovey  v.  Mayo,  43  Me.  322;  New 
Haven  v.  Sargent,  38  Conn.  50,  9  Am. 
Rep.  360;  Denniston  v.  Clark,  125 
Mass.  216.  See  also,  Krueger  v.  Pal- 
atine, 20  111.  App.  420;  Bundy  v. 
Catto,  61  111.  App.  209;  Bissell  v.  Col- 
lins, 28  Mich.  277,  15  Am.  Rep.  217; 
St.  Anthony  Falls  Water  Power  Co. 
V.  King  &c.  Bridge,  23  Minn.  186,  23 
Am.  Rep.  682;  Huston  v.  Ft.  Atkin- 
son, 56  Wis.  350,  14  N.  W.  444.  In 
Martindale  v.  Town  of  Rochester, 
171  Ind.  250,  86  N.  E.  321,  It  is  held 
that  a  street  improvement  contract 
is  not  void  for  providing  that  the 
surplus  earth  necessarily  removed 
shall  belong  to  the  contractor.  Com- 
pare also,  Viliski  v.  Minneapolis,  40 
Minn.  304,  41  N.  W.  1050,  3  L.  R.  A. 
831.  But  in  Butchers'  &c.  Assn.  v. 
Commonwealth,  169  Mass.  103,  47  N. 
E.  599,  it  was  held  that  this  rule  did 
not  apply  to  a  sewer,  and  that  there 
was  no  right  to  remove  the  soil  even 
from  one  part  of  the  same  system 
to  another. 

"'  Town  of  Palatine  v.  Krueger  121 
111.  72,  12  N.  B.  75. 

=^See  ante,  chapter  on  Urban  and 
Suburban  Servitudes. 

=»  Griswold  v.  Bay  City,  35  Mich. 
452;  Shlmmons  v.  City  of  Saginaw' 
104  Mich.  511,  62  N.  W.  725;  Bisseli 
V.  Collins,  28  Mich.  277,  15  Am.  Rep 
217.    See  also,  Huston  v.  City  of  Ft 
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the  general  rule  that,  as  between  the  city  and  the  abutter  or  owner  of 
the  fee,  the  city  is  entitled  to  all  the  surplus  earth  arising  from  the  im- 
provement of  a  stre^t.^^  "We  think  these  cases  carry  the  doctrine  above 
stated  to  its  extreme  limit,  if,  indeed,  they  do  not  go  beyond  that 
point.  The  owner  parts  with  only  such  rights  as  the  public  easement 
requires,  and  he  neither  expressly  nor  impliedly  grants  rights  possessed 
by  him  as  the  owner  of  the  fee.^"  It  may  be  true  that  he  impliedly 
agrees  that  all  materials  needed  for  the  improvement  or  repair  of  the 
way  of  which  he  owns  the  fee,  or  of  a  system  of  which  that  way  forms 
a  part,  may  be  taken,  but  we  think  that  it  cannot  be  justly  held  that  he 
agrees  that  materials  owned  by  him  as  the  proprietor  of  the  soil  and 
its  incidents  can  be  taken  and  used  for  the  benefit  of  some  one^else 
in  an  improvement  in  which  he  has  no  interest  ^^ 

§880.  (693)  Right  to  use  streets  for  building  material  and  unload- 
ing goods. — Another  right  of  considerable  importance  to  abutters,  es- 
pecially in  cities,  is  the  right  to  use  the  street  in  front  of  their  premises 
by  depositing  building  materials  thereon,^*  and  for  the  purpose  of 
loading  and  unloading  goods  or  merchandise.^"  The  temporary  use  of 


Atkinson,  56  Wis.  350,  14  N.  W.  444; 
New  Haven  v.  Sargent,  38  Conn.  50, 
9  Am.  Rep.  360. 

""Hovey  v.  Mayo,  43  Me.  322;  Da- 
vis V.  Clinton  (Iowa),  20  Alb.  L.  J. 
56.  See  also,  Schmitt  v.  City  of  New 
Orleans,  48  La.  Ann.  1440,  21  So.  24; 
Snyder  v.  Lexington  (Ky.),  49  S. 
W.  765,  20  Ky.  L.  1562.  Trees  which 
are  not  wanted  in  a  highway  by  the 
authorities  having  charge  of  it  may 
be  removed  and  taken  by  the  owner 
of  the  fee.  Wellman  v.  Dickey,  78 
Me.  29,  2  Atl.  133;  Lancaster  v. 
Richardson,  4  Lans.  (N.  Y.)  136; 
Clark  V.  Dasso,  34  Mich.  86. 

^  See  Sherlock  v.  Kansas  City  &c. 
R.  Co.,  142  Mo.  172,  43  S.  W.  629,  64 
Am.  St.  551,  556  (citing  text). 

"'  It  has  even  been  held  that  a 
road  supervisor  commits  an  action- 
able wrong  in  digging  up  gravel  at 
a  point  in  the  highway  and  using 
It  at  a  point  in  the  highway  remote 
from  the  owner's  premises,  when  it 
was  not  taken  up  for  the  purpose 
of  improving  the  way  at  the  place 
from  which  it  was  taken.  Anderson 
V.  Bement,  13  Ind.  App.  248,  41  N.  E. 


547  (citing  text).  See  also,  Ladd  v. 
French,  53  Hun  (N.  Y.)  635,  6  N.  Y. 
S.  56;  Cotanch  v.  Grover,  57  Hun 
(N.  Y.)  272,  10  N.  Y.  S.  754;  Rob- 
erts V.  Sadler,  104  N.  Y.  229,  10  N. 
E.  428,  58  Am.  Rep.  498;  Smith  v. 
Rome,  19  Ga.  89,  63  Am.  Dec.  298; 
Rich  V.  Minneapolis,  37  Minn.  423, 
35  N.  "W.  2,  5  Am.  St.  861;  Viliski 
V.  Minneapolis,  40  Minn.  304,  41  N. 
W.  1050,  3  L.  R.  A.  831. 

™Wood  V.  Mears,  12  Ind.  515,  74 
Am.  Dec.  222;  Gushing  v.  Adams,  18 
Pick.  (Mass.)  110;  O'Linda  v.  Loth- 
rop,  21  Pick.  (Mass.)  292,  297;  Clark 
V.  Fry,  8  Ohio  St,  358,  72  Am.  Dec. 
590;  Rex  v.  Ward,  4  Ad.  &  El.  405; 
Raymond  v.  Kiseberg,  84  Wis.  302, 
54  N.  W.  612,  19  L.  R.  A.  643n;  Mal- 
lory  V.  Griffey,  85  Pa.  St.  275;  State 
V.  City  of  Omaha,  14  Neb.  265,  15  N. 
W.  210,  45  Am.  Rep.  108;  Button  v. 
Louisville,  —  Ky.  — ,  118  S.  W.  977; 
Culbertson  v.  Alexander,  17  Okla. 
370,  87  Pac.  863;  Hesselbach  v.  St. 
Louis,  179  Mo.  505,  78  S.  W.  1009. 

'"Haight  V.  Keokuk,  4  Iowa  199; 
Sikes  V.  Manchester,  59  Iowa  65,  12 
N.  W.  755;  Welsh  v.  Wilson,  101  N. 
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streets  in  a  reasonable  manner  for  these  and  similar  purposes  is  justi- 
fied by  public  convenience  and  necessity.  As  Earl,  J.,  says,  in  a  case 
lately  decided  by  the  New  York  court  of  appeals :  "The  primary  pur- 
pose of  streets  is  use  by  the  public  for  travel  and  transportation,  and 
the  general  rule  is,  that  any  obstruction  of  a  street  or  encroachment 
thereon,  which  interferes  with  such  use,  is  a  public  nuisance.  But  there 
are  exceptions  to  the  general  rule,  born  of  necessity  and  justified  by 
public  convenience.  An  abutting  owner  engaged  in  building  may 
temporarily  encroach  upon  the  street  by  the  deposit  of  building  mate- 
rials. A  tradesman  may  convey  goodi  through  the  street  to  or  from 
his  adjoining  store.  A  coach  or  omnibus  may  stop  in  the  street  to  take 
up  or  set  down  passengers;  and  the  use  of  a  street  for  public  travel 
may  be  temporarily  interfered  with  in  a  variety  of  other  ways  without 
the  creation  of  what  in  the  law  is  deemed  to  be  a  nuisance."*"  And  it 
has  been  held  that  the  use  by  a  merchant  of  skids  across  a  sidewalk 
to  load  and  unload  goods  is  not  necessarily  unlawful  nor  a  nuisance, 
and  that  whether  it  is  reasonable  or  unreasonable  in  extent  and  under 
the  circumstances  is  a  question  for  the  jury.*°^ 

§  881.  (694)  Use  must  be  temporary  and  reasonable. — The  use 
must,  however,  be  temporary  and  reasonable,*^  and  whether  it  is  or  is 

Y.  254,  4  N.  B.  633,  54  Am.  Rep.  698;  mitted  by  revocable  license  to  con- 
Matbews  v.  Kelsey,  58  Me.  56,  4  Am.  struct  a  bridge  over  a  street  to  trans- 
Rep.  248;    People  v.  Horton,  64  N.  port  freight. 

Y.  610;   Manley  v.  Leggett,  62  Hun        ''People  v.  Cunningbam,  1  Denio 

(N.  Y.)  562,  17  N.  Y.  S.  68;  Jobn  A.  (N.  Y.)   524,  43  Am.  Dec.  709;   Ben- 

Tolman  Co.  v.  Chicago,  240  111.  268,  nett  v.  Lovell,  12  R.  I.  166,  34  Am. 

88  N.  E.  488,  24  L.  R.  A.  (N.  S.)  97;  Rep.  62Sn;  City  of  Ft.  Wayne  v.  De- 

Kohlhof  V.  Chicago,  192  111.  249,  61  Witt,  47  Ind.  391,  395;   McClougbry 

N.  E.  446,  85  Am.  St.  335;  Brauer  v.  v.  Finney,  37  La.  Ann.  27;   Fritz  v. 

Baltimore  &c.  Co.,  99  Md.  367,  58  Atl.  Hobson,  42  L.  T.  N.  S.  225;  Knapp 

21,  66  L.  R.  A.  403,  105  Am.  St.  304;  v.  New  York  &c.  R.  Co.,  76  Conn.  311, 

Stable    V.    Potb,    220    Pa.    335,    69  56  Atl.  512,  100  Am.  St.  994;   Brooks 

Atl.  864;    Gates  &  Son  Co.  v.  Rich-  v.  Atlanta,  1  Ga.  App.  678,  57  S.  E. 

mond,  103  Va.  702,  49  S.  E.  965.  1081;  Garibaldi  v.  O'Connor,  210  111. 

"Callanan  v.   Oilman,   107  N.  Y.  284,  71  N.  B.  379,  66  L.  R.  A.  73; 

360,  14  N.  E.  264,  1  Am.  St.  831.    See  Brauer  v.  Baltimore  &c.  Co.,  99  Md. 

also,  Longenecker  v.  Wichita  R.  &c.  367,  58  Atl.  21,  66  L.  R.  A.  403,  105 

Co.,  80  Kan.  413,  102  Pac.  492.  Am.  St.  304;   McCormaok  v.  Boston 

"a  John  A.  Tolman  Co.  v.  Chicago,  El.  R.  Co.,  188  Mass.  342,  74  N.  B. 
240  111.  268,  88  N.  E.  488,  24  L.  R.  A.  599;  Marine  Ins.  Co.  v.  St.  Louis  &c. 
(N.  S.)  97  (three  judges  dissenting).  Ry.  Co.,  41  Fed.  643;  Friedman  v. 
But  compare  Kuhlanchick  v.  Sklem-  Snare  &c.  Co.,  71  N.  J.  L.  605,  61 
berg,  56  Misc.  (N.  Y.)  473,  107  N.  Y.  Atl.  401,  70  L.  R.  A,  147,  108  Am.  St. 
S.  117.  In  Kellogg  v.  Cincinnati  764.  But  the  federal  court  refused 
Trac.  Co.,  80  Ohio  St.  331,  88  N.  B.  to  follow  this  last  decision  in  some 
882,  23  L.  R.  A.  (N.  S.)  158,  it  is  respects  in  Snare  &c.  Co.  v.  Fried- 
held  that  an  abutter  may  be  per-  man,  169  Fed.  1,  94  C.  C.  A.  369. 
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not  is  generally  a  question  of  fact  depending  upon  the  circumstances 
of  the  particular  case.^^  The  fact  that  a  business  is  lawful  in  itself, 
and  can  be  carried  on  most  conveniently  in  the  street,  does  not  justify 
a  permanent  and  unreasonable  use  of  the  street  for  that  purpose.  The 
abutter  "is  not  to  eke  out  the  inconvenience  of  his  own  premises  by 
taking  the  public  highway  into  his  timber  yard."*^  And  no  one  has  a 
right  to  appropriate  a  portion  of  a  street  to  his  exclusive  use  in  display- 
ing his  goods  or  carrying  on  his  business,  even  though  enough  space  be 
left  for  the  passage  of  the  public.**  Kor  has  a  tradesman  any  right 
to  so  conduct  his  business  as  to  collect  teams  or  crowds  of  people  in 
front  of  his  store  to  such  an  extent  as  to  interfere  with  the  public 
travel.*^  And  the  owner  of  land  over  which  a  highway  is  laid  out  has 
no  right  to  obstruct  it  merely  because  he  has  not  been  paid  for  the 
land  ;*°  nor  because  he  has  opened  a  new  road,  although  the  latter  may 
be  as  convenient  for  the  public  as  the  old  way.*^ 

§  882.  (695)  Easements  of  access,  light  and  air. — The  courts  of 
many  of  the  states,  after  some  hesitation,  have  also  recognized  an  ad- 
ditional right  in  the  adjoining  owner,  distinct  from  his  rights  as  a 
member  of  the  general  public,  namely,  the  right  of  access  to  his  prem- 

"  Callanan   v.   Gilman,   107   N.  Y.  Hart  v.  Mayor,  9  Wend.  (N.  Y.)  571, 

360,   14  N.  E.   264,   1  Am.   St.   831;  24  Am.  Dec.  165;   State  v.  Berdetta, 

Denby  v.  Wilier,  59  Wis.  240,  18  N.  73  Ind.  185,  38  Am.  Rep.  117;  Pettis 

W.  169;    State  v.  Edens,  85  N.  Car.  v.   Johnson,   56   Ind.   139;    Emerson 

526;    Jochem  v.  Robinson,   66  Wis.  v.  Babcock,  66  Iowa  257,  23  N.  W. 

638,  29  N.  W.  642,  57  Am.  Rep.  298;  656,    55    Am.    Rep.    273;    Hume    v. 

Raymond  v.  Klseberg,  84  Wis.  302,  Mayor,  74  N.  Y.  264;  Commonwealth 

54  N.  W.  612,  19  L.  R.  A.  643n.   See  v.    Ruggles,    6    Allen    (Mass.)    588; 

also,  Button  v.  Louisville,  —  Ky.  — ,  Wood     Nuisance,     257;      State     v. 

118  S.  W.  977;   Davis  v.  Thompson,  Stroud   (Tenn.  Ch.  App.),  52  S.  W. 

134    Mo.   App.    13,   114   S.   W.    550;  697,    698     (citing    text);     Simls    v. 

Sweet  V.  Perkins,  196  N.  Y.  482,  90  Brookfield,  13  Misc.   (N.  Y.)   569,  34 

N.  B.  50.  N.  Y.  S.  695.    See  also,  Chapman  v. 

"  Per  Lord  Ellenborough,  in  Rex  Lincoln,  84  Neb.  534,  121  N.  W.  596, 
V.  Jones,  3  Campb.  230.  To  the  25  L.  R.  A.  (N.  S.)  400. 
same  effect,  North  Manhelm  Tp.  v.  "Dennis  v.  Slpperly,  17  Hun  (N. 
Arnold,  119  Pa.  St.  380,  13  Atl.  444,  Y.)  69;  Gilbert  v.  Mickle,  4  Sandf. 
4  Am.  St.  650,  653;  People  v.  Cun-  Ch.  (N.  Y.)  357;  Ellas  v.  Suther- 
nlngham,  1  Denlo  (N.  Y.)  524,  43  land,  18  Abb.  N.  Cas.  (N.  Y.)  126; 
Am.  Dec.  709;  Rex  v.  Russell,  6  Rex  v.  Carlile,  6  Car.  &  P.  636.  Corn- 
East  427;  Commonwealth  v.  Pass-  pare  Barling  v.  West,  29  Wis.  307, 
more,  1  Serg.  &  R.  (Pa.)  217;  Long-  9  Am.  Rep.  576. 
enecker  v.  Wichita  R.  &c.  Co.,  80  « Draper  v.  Maokey,  35  Ark.  497. 
Kan.  413,  102  Pac.  492.  Compare    Thompson    v.     State,     22 

"Commonwealth   v.    Passmore,    1  Tex.  App.  328,  3  S.  W.  232. 
Serg.    &   R.    (Pa.)    217;    Lavery   v.        "State  v.  Harden,  11  S.  Car.  360. 

Hannlgan,  52  N.  Y.  Super.  Ct.  463;  See  also,  post,  §  896  (708). 
21—11  Elliott  R.  and  S. 
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ises,  or,  as  it  is  called  in  New  York,  the  "easement  of  access.""  This 
is  so  far  regarded  as  private  property  that  not  even  the  legislature  can 
take  it  away  and  deprive  the  owner  of  it  without  compensation.*"  In 
New  York,  and  in  most  of  the  other  states  in  which  the  question  has 
arisen,  the  abutter  has  an  easement  in  the  light  and  air  over  the  street, 
and  "above  the  surface  there  can  be  no  lawful  obstruction  to  the  access 
of  light  and  air,  to  the  detriment  of  the  abutting  owner."^" 


**  In  re  New  York  Elevated  R.  Co., 
36  Hun  (N.  Y.)  427;  Fanning  v.  Os- 
borne, 34  Hun  (N.  Y.)  121;  Child 
v.  Chappell,  9  N.  Y.  246;  Trustees 
of  Watertown  v.  Cowen,  4  Paige 
(N.  Y.)  510,  27  Am.  Dec.  80n; 
Jaques  v.  National  Exhibit  Co.,  15 
Abb.  N.  Cas.  (N.  Y.)  250;  Rigney  v. 
Chicago,  102  111.  64;  City  of  Chicago 
V.  Union  &c.  Assn.,  102  111.  379,  40 
Am.  Rep.  598;  Town  of  Rensselaer  v. 
Leopold,  106  Ind.  30,  5  N.  E.  761; 
O'Brien  v.  Central  Iron  &c.  Co.,  158 
Ind.  218,  63  N.  E.  302,  92  Am.  St.  305, 
57  L.  R.  A.  508;  Aldrich  v.  Wetmore, 
52  Minn.  164,  53  N.  W.  1072;  Rourke 
v.  Holmes  St.  R.  Co.,  221  Mo.  46,  119 
S.  W.  1094;  Williams  v.  Beatty,  139 
Mo.  App.  167,  122  S.  W.  323;  Stein 
V.  Chesapeake  &c.  R.  Co.  (Ky.),  116 
S.  W.  733;  Poster  Lumber  Co.  v.  Ar- 
kansas Valley  &c.  Ry.  Co.,  20  Okla. 
583,  95  Pac.  224,  100  Pac.  1110; 
Grafton  v.  Baltimore  &  O.  R.  Co.,  21 
Fed.  309;  Railroad  Co.  v.  Schurmeir, 
7  Wall.  (U.  S.)  272,  19  L.  ed.  74; 
City  of  Denver  v.  Bayer,  7  Colo.  113, 
2  Pac.  6;  Everett  v.  Marquette,  53 
Mich.  450,  19  N.  W.  140;  Brown  v. 
Seattle,  5  Wash.  35,  31  Pac.  313,  32 
Pac.  214,  18  L.  R.  A.  161.  Compare 
also,  Meighan  v.  Birmingham  Termi- 
nal Co.,  —  Ala.  — ,  51  So.  775.  See 
also,  "An  Abutter's  Rights  in  a 
Street,"  24  Cent.  L.  J.  51,  and  au- 
thorities cited  in  the  following  note. 

*»  Transylvania  University  v.  Lex- 
ington, 3  B.  Mon.  (Ky.)  25,  38  Am. 
Dec.  173;  Common  Council  of  Indi- 
anapolis V.  Croas,  7  Ind.  9;  Ross  v. 
Thompson,  78  Ind.  90,  94;  City  of 
Indianapolis  v.  Kingsbury,  101  Ind. 
200  211,  51  Am.  Rep.  749;  Lostut- 
ter  V.  Aurora,  126  Ind.  436,  26  N.  E. 
184,  12  L.  R.  A.  259  (citing  text); 
LeClercq  v.  Gallipolis,  7  Ohio  217, 
28  Am.  Dec.  641;   Cincinnati  Street 


R.  Co.  V.  Cumminsville,  14  Ohio  St. 
523;  Crawford  v.  Delaware,  7  Ohio 
St.  459;  State  v.  Berdetta,  73  Ind. 
185,  38  Am.  Rep.  117;  St.  Vincent 
Asylum  v.  Troy,  76  N.  Y.  108,  32 
Am.  Rep.  286;  Brakken  v.  Minne- 
apolis &c.  R.  Co..  29  Minn.  41,  11 
N.  W.  124;  Lackland  v.  North  Mis- 
souri R.  Co.,  31  Mo.  180;  De  Geo- 
froy  V.  Merchants'  &c.  Ry.  Co.,  179 
Mo.  698,  79  S.  W.  386,  101  Am.  St. 
524,  64  L.  R.  A.  959;  Mayor  &c.  of 
City  of  Macon  v.  Wing,  113  Ga.  90, 
38  S.  E.  392,  393  (citing  text);  Mc- 
Keon  V.  New  York  &c.  R.  Co.,  75 
Conn.  343,  53  Atl.  656,  61  L.  R.  A. 
730;  State  v.  Laverack,  34  N.  J.  L. 
201;  McCaffrey  v.  Smith,  41  Hun 
(N.  Y.)  117;  Broome  v.  New  York 
&c.  Tel.  Co.,  42  N.  J.  Eq.  141,  7  Atl. 
851;  Lahr  v.  Metropolitan  El.  R. 
Co.,  104  N.  Y.  268,  10  N.  E.  528; 
Jeffersonville  &c.  R.  Co.  v.  Esterle, 

13  Bush  (Ky.)  667,  17  Am.  Rep. 
Ill;  Hamilton  County  v.  Rape,  101 
Tenn.  222,  47  S.  W.  416,  417  (citing 
text) ;  Coyne  v.  Memphis,  118  Tenn. 
651,  102  S.  W.  355;  Moose  v.  Carson, 
104  N.  Car.  431,  10  S.  E.  689,  7  L. 
R.  A.  548n,  17  Am.  St.  681;  Theo- 
bold  V.  Louisville  &c.  R.  Co.,  66 
Miss.  279,  6  So.  230,  4  L.  R.  A.  735, 

14  Am.  St.  564;  Abendroth  v.  Man- 
hattan R.  Co.,  122  N.  Y.  1,  25  N.  B. 
496,  19  Am.  St.  461,  11  L.  R.  A.  634; 
Willamette  Iron  Works  v.  Oregon 
&c.  R.  Co.,  26  Ore.  224,  37  Pac.  1016, 
29  L.  R.  A.  88,  46  Am.  St.  620,  623, 
37  Pac.  1016,  1017  (citing  text); 
Village  of  Sandpoint  v.  Doyle,  14 
Idaho  749,  95  Pac.  945,  947,  17  L.  R. 
A.  (N.  S.)  497  (citing  text).  But  see 
Textor  v.  Baltimore  &c.  R.  Co.,  59 
Md.  63,  43  Am.  Rep.  540. 

™  Story  V.  New  York  Elevated  R. 
Co.,  90  N.  Y.  122,  146,  43  Am.  Rep. 
146;   Adams  v.  Chicago  &c.  R.  Co., 
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§  883.  (696)  Illustrative  cases — ^Elevated  railroads. — In  accord- 
ance with  this  doctrine,  it  has  been  held  that  the  erection  of  an  elevated 
railroad,  the  use  of  which  is  intended  to  be  permanent,  in  a  public 
street,  and  upon  which  cars  are  propelled  by  steam  engines,  generating 
gas,  steam  and  smoke,  and  interrupting  the  free  passage  of  light  and 
air  to  and  from  adjoining  premises,  constitutes  a  taking  of  the  ease- 
ment, for  which  the  abutter  is  entitled  to  compensation.^'-   Upon  the 


39  Minn.  286,  39  N.  W.  629,  1  L.  R. 
A.  493ii,  12  Am.  St.  644;  New  York 
Elevated  R.  Co.  v.  Fifth  Nat.  Bank, 
135  U.  S.  432,  440,  34  L.  ed.  231,  10 
Sup.  Ct.  743;  Field  v.  Barling,  149 
111.  556,  37  N.  E.  850,  24  L.  R.  A. 
406,  41  Am.  St.  311;  Willamette 
Iron  Works  v.  Oregon  &c.  R.  Co., 
26  Ore.  224,  37  Pac.  1016,  29  L.  R.  A. 
88,  46  Am.  St.  620;  Dill  v.  Camden 
Board,  47  N.  J.  Eq.  421,  20  Atl.  739, 
10  L.  R.  A.  276;  Paterson  R.  Co.  v. 
Grundy,  51  N.  J.  Eq.  213,  26  Atl. 
788;  Henderson  &c.  R.  Co.  v.  De- 
champ,  95  Ky.  219,  24  S.  W.  605,  16 
Ky.  L.  82.  See  also,  De  Geofroy  v. 
Merchants'  &c.  R.  Co.,  179  Mo.  698, 
79  S.  W.  386,  64  L.  R.  A.  959,  101 
Am.  St.  524;  State  v.  Superior 
Court,  26  Wash.  278,  66  Pac.  385; 
Seattle  Transfer  Co.  v.  Seattle,  27 
Wash.  520,  68  Pac.  90;  Lund  v. 
Idaho  &c.  R.  Co.,  50  Wash.  574,  97 
Pac.  665,  126  Am.  St.  916  (distin- 
guishing Smith  V.  St.  Paul  &c.  R. 
Co.,  39  Wash.  355,  81  Pac.  840,  70 
L.  R.  A.  1018,  109  Am.  St.  889); 
Muhlker  v.  New  York  &c.  R.  Co., 
197  U.  S.  544,  49  L.  ed.  872,  25  Sup. 
Ct.  522;  Birrell  v.  New  York  &c.  R. 
Co.,  198  U.  S.  390,  49  L.  ed.  1096,  25 
Sup.  Ct.  667  (but  compare  Sauer 
v.  New  York,  206  U.  S.  536,  51  L.  ed. 
1176,  27  Sup.  Ct.  686);  Townsend 
V.  Epstein,  93  Md.  537,  49  Atl.  629, 
52  L.  R.  A.  409,  86  Am.  St.  441. 
Contra,  Garrett  v.  Lake  Roland  El. 
R.  Co.,  79  Md.  277,  29  Atl.  830,  24  L. 
R.  A.  396.  In  First  Nat.  Bank  v. 
Tyson,  144  Ala.  457,  39  So.  560,  an 
injunction  was  awarded  an  abutter 
because  of  an  obstruction  to  his 
"right  of  view."  But  see  Parsons 
V.  Litchfield  County  Hospital,  80 
Conn.  525,  69  Atl.  352,  16  L.  R.  A. 
(N.  S.)  1038n. 

"^Lahr   v.    Metropolitan    Elevated 
R.  Co.,  104  N.  Y.  268,  288,  10  N.  B. 


528;  Story  v.  New  York  Elevated  R. 
Co.,  90  N.  Y.  122,  43  Am.  Rep.  146; 
Mahady  v.  Bushwick  R.  Co.,  91  N. 
Y.  148,  153,  43  Am.  Rep.  661; 
Abendroth  v.  Manhattan  Ry.  Co., 
122  N.  Y.  1,  25  N.  E.  496,  11  L.  R. 
A.  634,  19  Am.  St.  461;  Drucker  v. 
Manhattan  R.  Co.,  106  N.  Y.  157, 
12  N.  E.  568,  60  Am.  Rep.  437; 
Bremer  v.  Manhattan  Ry.  Co.,  191 
N.  Y.  333,  84  N.  E.  59.  See 
also,  Cohen  v.  Cleveland,  43  Ohio 
St.  190,  1  N.  E.  589,  9  Am.  &  Eng. 
Corp.  Cas.  405;  Edmison  v.  Lowry, 
3  S.  Dak.  77,  52  N.  W.  583,  44  Am. 
St.  774,  778,  17  L.  R.  A.  275,  279 
(citing  text);  Rourke  v.  Holmes  St. 
Ry.  Co.,  221  Mo.  46,  119  S.  W.  1094; 
De  Geofroy  v.  Merchants'  &c.  Ry. 
Co.,  179  Mo.  698,  79  S.  W.  386,  64 
L.  R.  A.  959,  101  Am.  St.  524;  Seat- 
tle Transfer  Co.  v.  Seattle,  27 
Wash.  520,  68  Pac.  90;  Muhlker 
V.  New  York  &c.  R.  Co.,  197  U. 
S.  544,  49  L.  ed.  872,  25  Sup.  Ct. 
522.  And  see,  as  to  trestle  ob- 
structing access,  etc.,  Lentell  v. 
Boston  &c.  Ry.  Co.,  202  Mass.  115, 
88  N.  E.  765.  For  an  interesting 
discussion  of  the  right  by  prescrip- 
tion to  maintain  such  an  encroach- 
ment upon  the  easement  of  light 
and  air,  see  Lewis  v.  New  York  &c. 
R.  Co.,  162  N.  Y.  202,  56  N.  B.  540. 
But  the  decision  of  the  United 
States  supreme  court  above  referred 
to  denies  some  of  the  distinctions 
drawn  in  this  and  other  recent  New 
York  decisions.  Compare  also  Sauer 
V.  New  York,  180  N.  Y.  27,  72  N.  E. 
579,  70  L.  R.  A.  717;  Sauer  v.  New 
York,  206  TJ.  S.  536,  27  Sup.  Ct.  686. 
As  to  the  measure  of  damages  where 
an  elevated  railway  is  erected,  see 
Bischoff  V.  New  York  &c.  R.  Co.,  138 
N.  Y.  257,  33  N.  B.  1073,  and  au- 
thorities cited. 


§    883  EOADS   AND   STEEETS.  324 

ground  that  the  easement  of  access  "is  a  valuable  property  right  of 
which  the  owner  cannot  be  divested  except  when  taken  for  public 
use  and  after  due  compensation,"  it  was  held  by  the  supreme  court 
of  Ohio,  in  a  case  recently  decided,  that  a  hackney-coach  stand  in  a 
public  street,  materially  impairing  the  right  of  access  of  the  adjoin- 
ing proprietor,  is  a  nuisance,  and  cannot  be  justified  by  an  ordinance 
of  the  city  permitting  and  attempting  to  authorize  its  establishment.^^ 
The  court  held  that  the  ordinance  was  invalid  and  the  stand  unlawful, 
both  because  the  use  was  for  a  private  purpose  and  because,  whether 
private  or  public,  the  adjoining  owner  cannot  be  deprived  of  access 
to  his  premises  without  due  compensation.  A  similar  ruling  was  made 
in  N^ew  York,  in  a  case  where  a  liveryman  left  his  vehicles  on  the 
street  in  front  of  another's  premises,  the  court,  in  the  course  of  the 
opinion,  saying:  "The  legislature  had  not  the  power,  neither  had  the 
municipal  authorities,  as  against  the  adjoining  owner,  to  confer  upon 
any  person  the  right  to  make  use  of  the  highway  for  any  other  purpose 
than  to  pass  and  repass."  ^^  These  cases  seem  to  us  well  founded  in 
principle.  Municipal  corporations  often  enact  ordinances  setting  apart 
certain  places  for  coaches,  hacks,  or  express  wagons  to  stand,  and  the 
validity  of  such  ordinances  does  not  seem  often  to  have  been  qi^es- 
tioned.  If  the  easement  of  access  is  not  interfered  with  it  may  be  that 
an  abutter  could  not,  ordinarily,  enjoin  such  a  use  of  the  street.^*  We 
think,  however,  that  while  the  general  public  may  have  no  lawful  cause 
to  complain  in  ordinary  cases,  yet  where  such  stands  are  in  front  of 
private  property  and  deprive  the  owner  of  access  thereto,  or  seriously 
interfere  therewith,  such  owner  has  just, cause  to  complain,  and  may 
successfully  attack  the  validity  of  the  ordinance  attempting  to  au- 
thorize the  establishment  of  the  stand. 

"^Branahan  v.  Hotel  Co.,  39  Ohio  his    home    unpleasant    and   uncom- 

St.  333,  48  Am.  Rep.  457.     See  also,  fortable.     The  court  also  held  that 

Odell  v.  Bretney,  38  Misc.    (N.  Y.)  the   motive   of  the   complainant   in 

603,  78  N.  Y.  S.  67.    Compare,  how-  prosecuting    the    suit    was    immate- 

ever.    Commonwealth    v.    Mathews,  rial.    Lippincott  v.  Lasher,  44  N.  J. 

122  Mass.  60.  Eq.  120,  14  Atl.  103,  39  Alb.  L.  J,  84. 

"2 McCaffrey  v.  Smith,  41  Hun  (N.  "Pennsylvania  Co.  v.  Chicago,  181 

Y.)    117.     See   also,   Cohen  v.  New  111.  289,  54  N.  E.  825,  53  L.  R.  A. 

York,  113  N.  Y.  532,  21  N.  E.  700,  4  223  (with  strong  dissenting  opinion, 

L.  R.  A.  406,  10  Am.  St.  506.    So,  in  however,  and  apparently  conceding 

New  Jersey,  an  abutting  owner  was  that  there  might  be  an  action  for 

held  entitled  to  an  injunction  pro-  damages    in    a   proper    case    under' 

hibiting  teamsters  from  congregat-  Doane  v.  Lake  St.  Elevated  R.  Co., 

ing  with  their  horses   and  wagons  165  111.  510,  46  N.  E.  520,  36  L.  R.  A. 

in  front  of  his  premises  and  there  97,  56  Am.  St.  265,  and  cases  cited), 
remaining  and  acting  so  as  to  make 
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§  884.   Eights  of  abutters— Easement  of  access— Other  cases.— A 

recent  case  in  Massachusetts  furnishes  anothex  illustration  of  an  im- 
proper use  of  a  street,  somewhat  similar  to  those  considered  in  the 
last  preceding  section.  In  the  case  referred  to  it  was  held  that  the 
maintenance  of  a  lunch  wagon  in  a  street,  night  after  night,  from  early 
in  the  evening  until  about  five  o'clock  in  the  morning  constitutes  an 
unlawful  use  of  the  street  and  no  municipal  ordinance  can  afiord  a 
shield  of  protection  against  prosecution  therefor  as  an  obstruction  to 
travel.''^   There  are  several  other  decisions  to  much  the  same  eSect.°» 


■">  Commonwealth  v.  Morrison,  197 
Mass.  199,  83  N.  E.  415,  125  Am.  St. 
338.  In  the  course  of  the  opinion 
the  court  said:  "Hawking  and  ped- 
dling is  also  an  illustration  of  a 
legitimate  use  of  the  highway. 
*  *  *  The  business  of  the  de- 
fendant does  not  come  within  any 
description  of  travel,  nor  does  it 
have  a  necessary  or  reasonably  nat- 
ural connection  with  the  passing  of 
persons  or  the  transportation  of 
commodities.  The  establishment  in 
highways  of  drinking  fountains 
(Rev.  Laws,  c.  25,  §  15;  Gushing  v. 
Bedford,  125  Mass.  526),  erection  of 
guide  boards  (Rev.  Laws,  c.  52,  §§1, 
2,  3;  St.  1906,  p.  194,  c.  234;  Sharon 
V.  Smith,  180  Mass.  539,  62  N.  E. 
981),  and  planting  and  protection 
of  shade  trees  (Rev.  Laws,  c.  25, 
§  15;  Washburn  v.  Easton,  172 
Mass.  525,  52  N.  B.  1070;  Hall  v. 
Wakefield,  184  Mass.  147,  68  N.  E. 
15),  have  all  been  expressly  author- 
ized by  statute,  and  bear  an  obvious 
relation  to  the  convenience,  com- 
fort and  pleasure  of  travel.  The 
obstruction  they  offer  to  the  use  of 
the  entire  way  for  passage  is  ordi- 
narily trifling,  and  they  have  been 
regarded  as  legally  incidental  to  the 
general  purpose  for  which  the  public 
easement  of  travel  has  been  taken 
from  the  private  owner  by  eminent 
domain.  But  eating,  although  nec- 
essary for  human  beings,  is  no 
more  essential  to  their  welfare  than 
sleeping  or  clothing  or  cleanliness, 
nor  does  it  bear  any  closer  relation 
to  travel  upon  highways  than  any  of 
these  other  human  functions.  But 
it  could  not  be  contended  that  the 
establishment  on  wheels  of  lodging 
houses,     provision     or     furnishing 


stores,  or  bathrooms,  to  be  drawn 
and  left  for  considerable  periods  of 
time  at  fixed  places  in  the  highway, 
was  fairly  comprehended  within 
the  description  of  travel  upon  the 
highway.  Haberlil  v.  Boston,  190 
Mass.  358,  76  N.  E.  907,  4  L.  R.  A. 
(N.  S.)  571.  It  may  well  be  that 
the  present  instrumentalities  or 
methods  of  travel  do  not  necessarily 
exhaust  the  range  of  use  to  which 
highways  may  be  put,  but  the  acts 
of  the  defendant  do  not  belong  to 
the  class  of  purposes  for  which 
ways  have  been  established.  More- 
over, the  defendant  is  appropriat- 
ing, for  purely  personal  profit,  a 
substantial  portion  of  what  has 
been  procured  from  private  owners 
at  the  public  expense  for  a  wholly 
public  use.  He  Is  plying  his  voca- 
tion at  a  particular  place  within 
the  limits  of  the  highway  for  sev- 
eral hours  at  a  time,  night  after 
night.  In  a  limited  way  he  Is  doing 
the  same  sort  of  service  as  Inn- 
keepers and  common  victualers. 
Therefore,  no  municipal  ordinance 
can  afford  him  a  shield  of  protec- 
tion against  prosecution  for  an  ob- 
struction to  travel  upon  a  public 
way.  Cohen  v.  Mayor  &c.  of  New 
York,  113  N.  Y.  532,  21  N.  E.  70u,  4 
L.  R.  A.  406,  10  Am.  St.  506;  Com- 
monwealth V.  Mllllman,  13  S.  &  R. 
(Pa.)  403;  Blodgett  v.  Boston,  8 
Allen  (Mass.)  237;  Commonwealth 
v.  Wentworth,  4  Clark  (Pa.)  324. 
See  Keith  v.  Easton,  2  Allen 
(Mass.)  552." 

™In  re  Plegle,  36  Misc.  (N.  Y.) 
27,  72  N.  Y.  S.  438;  Spencer  v.  Ma- 
hon,  75  S.  Car.  232,  55  S.  E.  321.  See 
also,  Galloso  v.  City  of  SIkeston,  124 
Mo.  App.  380,  101  S.  W.  715. 
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A  ease  in  Idaho  lays  down  the  general  rule  as  to  the  abutter's  peculiar 
right  of  ingress  and  egress  and  applies  it  to  an  unusual  state  of  facts. 
It  is  there  held  that  where  a  municipality  constructs  a  long  bridge 
across  a  small  stream  twenty-five  feet  wide,  and  the  adjacent  ravine 
or  depression  in  the  natural  surface  of  the  ground,  and  such  bridge  is 
twenty  feet  from  the  ground  at  the  place  where  it  passes  an  abutting 
property  owner's  lot,  it  is  not  within  the  power  and  authority  of  the 
municipality  to  unqualifiedly  deny  the  property  owner  the  right  to 
erect  a  platform  on  his  own  lot  to  such  height  as  to  enable  him  to  go 
from  his  building  to  the  bridge,  and  to  connect  such  platform  with  the 
bridge  by  proper  and  substantial  railings,  and  in  that  way  exercise  the 
right  of  ingress  and  egress.'^ 

§  885.  (697)  Steam  railroad  an  additional  burden. — ^According  to 
the  weight  of  authority,  where  the  fee  is  in  the  abutting  landowner,  the 
appropriation  of  a  street  for  the  use  of  a  steam  railway  is  a  new  and 
additional  burden  for  which  the  abutter  is  entitled  to  compensation, 
especially  if  it  deprives  him  of  the  right  of  access  to  his  premises."^ 


"Village  of  Sandpoint  v.  Doyle, 
14  Idaho  749,  95  Pac.  945,  17  L.  R. 
A.  (N.  S.)  497. 

^  Adams  v.  Chicago  &c.  R.  Co.,  39 
Minn.  286,  39  N.  W.  629,  12  Am.  St. 
644,  1  L.  R.  A.  493n;  Ruttles  v.  Cov- 
ington (Ky.),  10  S.  "W.  644,  10  Ky. 
L.  766;  Theobold  v.  Louisville  &c. 
Co.,  66  Miss.  279,  6  So.  230,  14  Am. 
St.  564,  4  L.  R.  A.  735;  Williams  v. 
New  York  Cent.  R.  Co.,  16  N.  Y.  97, 
69  Am.  Dec.  651n;  Henderson  v.  New 
York  Cent.  R.  Co.,  78  N.  Y.  423; 
Mahon  v.  New  York  Cent.  R.  Co.,  24 
N.  Y.  658;  Gray  v.  St.  Paul  &c.  R. 
Co.,  13  Minn.  315;  Schurmeier  v.  St. 
Paul  &c.  R.  Co.,  10  Minn.  82,  88  Am. 
Dec.  59,  7  Wall.  (U.  S.)  272,  19  L. 
ed.  74;  Starr  v.  Camden  &c.  R.  Co., 
24  N.  J.  L.  592;  State  v.  Laverack,  34 
N.  J.  L.  201;  Harrison  v.  New  Or- 
leans &c.  R.  Co.,  34  La.  Ann.  462,  44 
Am.  Rep.  438;  Cox  v.  Louisville  &c. 
R.  Co.,  48  Ind.  178;  Terre  Haute  &c. 
R.  Co.  V.  Scott,  74  Ind.  29;  South 
Carolina  R.  Co.  v.  Steiner,  44  Ga. 
546;  Ford  v.  Chicago  &c.  R.  Co.,  14 
Wis.  609,  80  Am.  Dec.  791;  Jones  v. 
Keith,  37  Tex.  394,  14  Am.  Rep.  382; 
Cape  Girardeau  &c.  Co.  v.  Renfroe,  58 


Mo.  265;  Indianapolis  &c.  R.  Co.  v. 
Hartley,  67  111.  439,  16  Am.  Rep.  624; 
White  v.  Northwestern  &c.  R.  Co., 
113  N.  Car.  610,  18  S.  E.  330,  37  Am. 
St.  639,  22  L.  R.  A.  627;  Burlington 
&o.  R.  Co.  V.  Reinhackle,  15  Neb. 
279,  18  N.  W.  69,  48  Am.  Rep.  342; 
Reichert  v.  St.  Louis  &c.  R.  Co.,  51 
Ark.  491,  11  S.  W.  696,  5  L.  R.  A. 
183n;  City  of  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  6,  2  Am.  &  Eng. 
Corp.  Cas.  465;  Inhabitants  of 
Springfield  v.  Connecticut  River  R. 
Co.,  4  Cush.  (Mass.)  63;  Stewart  v. 
Ohio  River  R.  Co.,  38  W.  Va.  438, 
18  S.  B.  604;  Railway  Co.  v.  Law- 
rence, 38  Ohio  St.  41,  43  Am.  Rep. 
419.  See  also,  Williams  v.  New 
York  Cent.  R.  Co.,  16  N.  Y.  97,  69 
Am.  Dec.  651n;  New  Orleans  &c. 
R.  Co.  V.  Delamore,  114  U.  S.  501, 
29  L.  ed.  244,  5  Sup.  Ct.  1009;  Indi- 
anapolis &c.  R.  Co.  V.  Hartley,  67 
111.  439,  16  Am.  Rep.  624;  Kuche- 
man  v.  Chicago  &c.  R.'Co.,  46  Iowa 
366;  Enos  v.  Chicago  &c.  R.  Co.,  78 
Iowa  28,  42  N.  W.  575;  note  in  1 
Lewis'  Am.  R.  Corp.  Cas.  48,  et  seq.; 
note  in  6  Lewis'  Am.  R.  &  Corp. 
Cas.   315,  et  seq.;    Imlay  v.  Union 


ss? 


EIGHTS   AND  EEMEDIES   OF   ABUTTERS. 


§    885 


As  said  by  Judge  Cooley,  "it  is  not  usual  for  such  a  road  to  be  laid  in 
one  of  the  public  highways,  and  the  cases  in  which  it  is  permitted  are 
exceptional.  For  that  reason,  therefore,  if  for  no  other,  the  owner 
whose  land  is  taken  for  a  highway,  whether  in  town  or  country,  cannot 
be  understood  to  have  assented  to  its  being  appropriated,  either  wholly 
or  in  part,  to  railway  purposes  at  the  discretion  of  the  public  author- 
ities, and  to  have  been  compensated  for  such  appropriation.  Neither 
can  the  use  of  the  highway  for  the  ordinary  railway  be  in  furtherance 
of  the  purpose  for  which  the  highway  is  established,  and  a  relief  to  the 
local  business  and  travel  upon  it ;  the  two  uses,  on  the  other  hand,  come 
seriously  in  conflict;  the  railroad  constitutes  a  perpetual  embarrass- 


&c.  R.  Co.,  26  Conn.  249,  68  Am.  Dec. 
392,  and  note;  Canastota  Knife  Co. 
v.  Newlngton  Tramway  Co.,  69 
Conn.  146,  150,  36  Atl.  1107;  Mc- 
Keon  V.  New  York  &c.  R.  Co.,  75 
Conn.  643,  53  Atl.  656,  61  L.  R.  A. 
730;  Porter  v.  Midland  R.  Co.,  125 
Ind.  476,  25  N.  E.  556;  Seaboard  Air 
Line  Ry.  v.  Florida  Southern  Invest. 
Co.,  53  Fla.  832,  44  So.  351;  Grand 
Rapids  &c.  R.  Co.  v.  Heisel,  38  Mich. 
62,  31  Am.  Rep.  306;  Parrot  v.  Cin- 
cinnati &c.  R.  Co.,  10  Ohio  St.  624; 
Lawrence  R.  Co.  v.  Williams,  35 
Ohio  St.  168;  Gulf  &c.  R.  Co.  v.  Ed- 
dins,  60  Tex.  656;  Weyl  v.  Sonoma 
Valley  R.  Co.,  69  Cal.  202,  10  Pac. 
510;  Southern  Pac.  R.  Co.  v.  Reed, 
41  Cal.  256;  Central  Branch  Union 
Pac.  R.  Co.  V.  Andrews,  30  Kan. 
590,  2  Pac.  677;  Hanlin  v.  Chicago 
&c.  R.  Co.,  61  Wis.  515,  21  N.  W. 
623;  Carl  v.  Sheboygan  &c.  R.  Co., 
46  Wis.  625,  1  N.  W.  295;  Wager  v. 
Troy  Union  R.  Co.,  25  N.  Y.  526; 
Chamberlain  v.  Elizabethport  Steam 
Cordage  Co.,  41  N.  J.  Eq.  43,  2  Atl. 
775;  Starr  v.  Camden  &c.  R.  Co.,  24 
N.  J.  L.  592;  Bork  v.  United  &c.  R. 
Co.,  70  N.  J.  L.  268,  57  Atl.  412,  64 
L.  R.  A.  836,  103  Am.  St.  808; 
Phlpps  V.  Western  Maryland  R.  Co., 
66  Md.  319,  7  Atl.  556;  Hartz  v.  St. 
Paul  &c.  R.  Co.,  21  Minn.  358;  Har- 
rington V.  St.  Paul  &c.  R.  Co.,  17 
Minn.  215;  Kucheman  v.  Chicago 
&c.  R.  Co.,  46  Iowa  366;  Cox  v. 
Louisville  &c.  R.  Co.,  48  Ind.  178; 
Nicholson  v.  New  York  &c.  R.  Co., 
22  Conn.  74,  56  Am.  Dec.  390;  South 


Bound  R.  R.  v.  Burton,  67  S.  Car. 
515,  46  S.  E.  340,  342  (citing  text); 
Morris  v.  Oregon  Short  Line  R.  Co., 
—  Utah  — ,  102  Pac.  629.  This  is 
certainly  the  better  rule  where  the 
"easement  of  access"  is  destroyed  or 
materially  impaired,  but  several  of 
the  courts  have  held  that  when  it 
is  not  taken,  as,  for  instance,  where 
the  road  is  constructed  on  the  oppo- 
site side  of  the  street,  the  abutter 
is  not  entitled  to  compensation.  In- 
diana &c.  R.  Co.  v.  Eberle,  110  Ind. 
542,  11  N.  E.  467,  59  Am.  Rep.  225; 
Terre  Haute  &c.  R.  Co.  v.  Bissell, 
108  Ind.  113,  9  N.  E.  144;  Haslett 
V.  New  Albany  &c.  R.  Co.,  7  Ind. 
App.  603,  34  N.  E.  845;  Kansas  &c. 
R.  Co.  V.  Cuykendall,  42  Kan.  234, 
21  Pac.  1051,  16  Am.  St.  479;  Atchi- 
son &c.  R.  Co.  V.  Leuning,  52  Kan. 
732,  35  Pac.  801;  Cosby  v.  Owens- 
boro  &c.  R.  Co.,  10  Bush  (Ky.)  288; 
Elizabethtown  &c.  R.  Co.  v.  Thomp- 
son, 79  Ky.  52;  Lexington  &c.  R. 
Co.  v.  Applegate,  8  Dana  (Ky.)  289, 
302,  33  Am.  Dec.  497n;  Trustee 
First  Con.  Church  v.  Milwaukee  &o. 
R.  Co.,  77  Wis.  158,  45  N.  W.  1086, 
43  Am.  &  Eng.  R.  Cas.  182;  Florida 
Southern  R.  Co.  v.  Brown,  23  Fla. 
104,  1  So.  512;  Fogg  v.  Nevada  &c. 
R.  Co.,  20  Nev.  429,  23  Pac.  840,  43 
Am.  &  Eng.  R.  Cas.  105.  Compare 
also,  Scrutchfield  v.  Choctaw  &c.  R. 
Co.,  18  Okla.  308,  88  Pac.  1048,  9  L. 
R.  A.  (N.  S.)  496;  Stein  v.  Chesa- 
peake &c.  Ry.  Co.  (Ky.),  116  S.  W. 
733. 
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ment  to  the  ordinary  use,  which  is  greater  or  less  in  proportion  to  the 
business  that  is  done  upon  it  and  the  frequency  of  trains.  When,  there- 
fore, the  country  highway  or  the  city  street  is  taken  for  the  purposes 
of  a  railroad  company  engaged  in  the  business  of  transporting  persons 
and  property  between  distant  points,  the  owner  of  the  soil  in  the  high- 
way is  entitled  to  compensation,  because  a  new  burden  has  been  im- 
posed upon  his  estate,  which  affects  him  differently  from  the  original 
easement,  and  may  be  specially  injurious."^*  The  contrary  has,  how- 
ever, been  held  by  some  of  the  courts,'"  and  by  some  a  distinction  is 
drawn  against  an  abutter  who  does  not  own  the  fee  of  the  highway."^ 


■^  Grand  Rapids  &c.  R.  Co.  v. 
Heisel,  38  Mich.  62,  31  Am.  Rep. 
306,  310.  See  also,  Indianapolis  &c. 
R.  Co.  V.  Hartley,- 67  111.  439,  16 
Am.  Rep.  624;  Inhabitants  of 
Springfield  v.  Connecticut  &c.  R. 
Co.,  4  Gush.  (Mass.)  63;  Cooley 
Cobst.  Lim.  (3d  ed.),  683.  The 
foundation  for  the  easement  of  ac- 
cess, which  remains  in  the  abutting 
owner,  is  a  secure  one,  for  the  foun- 
dation is  the  principle  that  the 
owner  has  a  right  in  the  highway 
distinct  from  that  of  the  public. 
Burkam  v.  Ohio  &c.  R.  Co.,  122  Ind. 
344,  23  N.  E.  799;  Town  of  Rens- 
selaer V.  Leopold,  106  Ind.  29,  5  N. 
E.  761. 

«» Struthers  v.  Dunkirk  &c.  R.  Co., 
87  Pa.  St.  282,  7  Cent.  L.  J.  213; 
In  re  Philadelphia  &c.  R.  Co.,  6 
Whart.  (Pa.)  25,  36  Am.  Dec.  202 
(but  see  Pennsylvania  R.  Co.  v. 
Walsh,  124  Pa.  St.  544,  17  Atl.  186, 
10  Am.  St.  611);  Peddicord  v.  Balti- 
more &c.  R.  Co.,  34  Md.  463;  Morris 
&c.  R.  Co.  V.  Newark,  2  Stockt.  (N. 
J.  Eq.)  352;  Whittier  v.  Portland 
&c.  R.  Co.,  38  Me.  26;  Lexington  &c. 
R.  Co.  V.  Applegate,  8  Dana  (Ky.) 
289,  294,  302,  33  Am.  Dec.  497n.  See 
also  and  compare  O'Brien  v.  Balti- 
more &c.  R.  Co.,  74  Md.  363,  22  Atl. 
141,  13  L.  R.  A.  126n;  Montgomery 
V.  Santa  Ana  &c.  R.  Co.,  104  Cal. 
186,  37  Pac.  786,  43  Am.  St.  89,  25 
L.  R.  A.  654  (but  compare  Smith  v. 
Southern  Pac.  R.  Co.,  146  Cal.  164, 
79  Pac.  868,  106  Am.  St.  17);  Stein 
V.  Chesapeake  &c.  Ry.  Co.  (Ky.), 
116  S.  W.  733;  Louisville  &c.  R.  Co. 
V.  Orr,  91  Ky.  109,  15  S.  W.  8,  12 


Ky.  L.  756;  Cans  &c.  Co.  v.  St. 
Louis  &c.  R.  Co.,  113  Mo.  308,  20  S. 
W.  658,  35  Am.  St.  706,  18  L.  R.  A. 
339;  Pobes  v.  Rome  &c.  R.  Co.,  121 
N.  Y.  505,  24  N.  E.  919,  8  L.  R.  A. 
453n.  This  doctrine  is  approved  in 
Pierce  on  Railroads,  234,  238.  And 
it  is  regarded  in  Missouri  as  well 
settled  in  that  state.  Seibel-Suess- 
dorf  &c.  Co.  V.  Manufacturers'  Ry. 
Co.,  —  Mo.  — ,  130  S.  W.  289.  But  an 
elevated  railroad  structure  in  a 
street  has  been  held  an  additional 
burden  even  in  Missouri.  De  Geofroy 
V.  Merchants'  Bridge  &c.  Ry.  Co.,  179 
Mo.  698,  79  S.  W.  386.  64  L.  R.  A.  959. 
101  Am.  St.  524. 

>"  People  V.  Kerr,  27  N.  Y.  188; 
Carson  v.  Central  R.  Co.,  35  Cal. 
325;  Atchison  &c.  Co.  v.  Garside,  10 
Kan.  552;  Milburn  v.  Cedar  Rapids 
&c.  R.  Co.,  12  Iowa  246;  Grand  Rap- 
ids &c.  R.  Co.  V.  Heisel,  38  Mich.  62, 
31  Am.  Rep.  306;  Stetson  v.  Chicago 
&c.  R.  Co.,  75  111.  74;  Moses  v.  Pitts- 
burg &c.  R.  Co.,  21  111.  516,  522. 
But  nearly  all  of  these  cases  appear 
to  have  since  been  overruled  by  the 
following:  Kucheman  v.  Chicago 
&c.  R.  Co.,  46  Iowa  366;  Pratt  v. 
Des  Moines  &c.  R.  Co.,  72  Iowa  249, 
33  N.  W.  666;  Southern  Pac.  R.  Co. 
V.  Reed,  41  Cal.  256;  Chicago  &c.  R. 
Co.  V.  Ayres,  106  111.  511;  Central 
Branch  &c.  R.  Co.  v.  Twine,  23 
Kan.  585,  33  Am.  Rep.  203;  Gulf 
&c.  R.  Co.  V.  Eddins,  60  Tex.  656. 
See,  however,  Harrison  v.  New  Or- 
leans &c.  R.  Co.,  34  La.  Ann.  462, 
44  Am.  Rep.  438;  Garnett  v.  Jack- 
sonville &c.  R.  Co.,  20  Fla.  889; 
Railroad  v.  Bingham,  87  Tenn.  522, 
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But,  in  any  case,  whether  he  owns  the  fee  or  not,  we  think  he  is  entitled 
to  compensation  where  the  railroad  deprives  him  of  his  right  of  ac- 
cess.''^ Indeed,  we  think  that  the  use  of  a  street  by  and  for  a  commer- 
cial railroad  is  not  a  true  and  proper  street  use. 

§886.  (698)  Street  railway  not  an  additional  burden. — In  the  case 
of  street  or  horse  railways,  which  do  not  seriously  interfere  with  the 
abutter's  right  of  access,  a  different  rule  applies.  They  are  not  regarded 
as  a  new  and  different  use  of  the  street,  but  are  considered  as  an  im- 
proved means  of  travel  in  furtherance  of  the  ordinary  use  of  the  high- 
way, and-  not  as  an  impediment  thereto.  "When  land  is  taken  or 
dedicated  for  a  town  street,  it  is  unquestionably  appropriated  for  all 
the  ordinary  purposes  of  a  town  street;  not  merely  the  purposes  to 
which  such  streets  were  formerly  applied,  but  those  demanded  by  new 
improvements  and  new  wants.  Among  these  purposes  is  the  use  for 
carriages  which  run  on  a  grooved  track;  and  the  preparation  of  im- 
portant streets  in  large  cities  for  their  use  is  not  only  a  frequent 
necessity,  which  must  be  supposed  to  have  been  contemplated,,  but  it 


11  S.  W.  705,  4  L.  R.  A.  622ii; 
Spencer  v.  Point  Pleasant  &c.  R. 
Co.,  23  W.  Va.  406. 

==  Theobald  v.  Louisville  &c.  R. 
Co.,  66  Miss.  279,  6  So.  230,  4  L.  R. 
A.  735,  14  Am.  St.  564;  White  v. 
Northwestern  &c.  R.  Co.,  113  N.  Car. 
610,  18  S.  E.  330,  22  L.  R.  A.  627, 
37  Am.  St.  639;  Stein  v.  Chesapeake 
&c.  Ry.  Co.  (Ky.),  116  S.  W.  733; 
Louisville  &c.  Ry.  Co.  v.  Foster,  108 
Ky.  743,  57  S.  W.  480,  22  Ky.  L.  458, 
50  L.  R.  A.  813;  Elizabethtown  &c. 
R.  Co.  V.  Combs,  10  Bush  (Ky.) 
382,  19  Am.  Rep.  67;  Stone  v.  Fair- 
bury  &c.  R.  Co.,  68  111.  394,  18  Am. 
Rep.  556;  Protzman  v.  Indianapolis 
&c.  R.  Co.,  9  Ind.  467,  68  Am.  Dec. 
650;  City  of  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  6,  2  Am.  &  Eng. 
Corp.  Cas.  465;  Lackland  v.  North 
Mo.  R.  Co.,  31  Mo.  180;  Scioto  Val- 
ley R.  Co.  v.  Lawrence,  38  Ohio  St. 
41,  43  Am.  Rep.  419,  7  Am.  &  Eng. 
R.  Cas.  93;  Dixon  v.  Baltimore  &c. 
R.  Co.,  1  Mackey  D.  C.  78,  3  Am. 
&  Eng.  R.  Cas.  201;  Fulton  v.  Short 
Route  &c.  Co.,  85  Ky.  640,  4  S.  W. 
332,  9  Ky.  L.  291,  7  Am.  St.  619; 
Lamm  v.  Chicago  &c.  R.  Co.,  45 
Minn.  71,  47  N.  W.  455,  10  L.  R.  A. 


268n;  McQuaid  v.  Portland  &c.  R. 
Co.,  18  Ore.  237,  22  Pac.  899;  Kauf- 
man V.  Tacoma  &c.  R.  Co.,  11  Wash. 
632,  40  Pac.  137;  Lund  v.  Idaho  &c. 
R.  Co.,  50  Wash.  574,  97  Pac.  665, 
126  Am.  St.  916;  Dooly  Block  v. 
Salt  Lake  &c.  R.  Co.,  9  Utah  31,  33 
Pac.  229,  24  L.  R.  A.  610;  Pennsyl- 
vania Co.  V.  Stanley,  10  Ind.  App. 
421,  37  N.  E.  288;  Egerer  v.  New 
York  &c.  R.  Co.,  130  N.  Y.  108,  29 
N.  E.  95,  14  L.  R.  A.  381;  Atchison 
&c.  R.  Co.  V.  Davidson,  52  Kan.  739, 
35  Pac.  787;  South  Bound  R.  v.  Bur- 
ton, 67  S.  Car.  515,  46  S.  E.  340, 
342  (citing  text).  Compare  also,  Il- 
linois &c.  R.  Co.  V.  Turner,  194  111. 
575,  62  N.  E.  798;  Cincinnati  &c.  R. 
V.  Miller,  36  Ind.  App.  26,  72  N.  E. 
827,  73  N.  E.  1001;  Helmer  v.  Colo- 
rado Southern  &c.  R.  Co.,  122  La. 
Ann.  141,  47  So.  443;  Marquette  &c. 
R.  Co.  V.  Longyear,  133  Mich.  94, 
94  N.  W.  670;  Ft.  Worth  &c.  R.  Co. 
V.  Downie,  82  Tex.  383,  17  S.  W.  620; 
Kuhl  V.  Chicago  &c.  R.  Co.,  101  Wis. 
42,  77  N.  W.  155;  3  Elliott  on  Rail- 
roads (2d  ed.),  §  1087.  And  see 
authorities  cited  in  first  note  to 
this  section. 
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is  almost  as  much  a  matter  of  course  as  the  grading  and  paving."*^ 
The  abutter  is  not,  therefore,  even  though  he  owns  the  fee,  entitled  to 
additional  compensation  where  a  horse  railway  is  constructed  in  a 
street. °*  But  if  the  railway  be  so  constructed  and  used  as  to  constitute 
a  nuisance  and  a  special  injury  to  the  abutter,  he  will  be  entitled  to 
damages,®^  and  if  it  is  so  constructed  as  to  deprive  the  abutter  of  his 
easement  of  access,  it  may  be  an  additional  burden  which  will  entitle 
him  to  compensation.*^    It  has  been  held  by  the  supreme  court  of 


»=Cooley  Const.  Lim.,  556.  Ap- 
proved in  Bichels  v.  Bvansville  St. 
R.  Co.,  78  Ind.  261,  268,  41  Am.  Rep. 
561. 

°*  Elliott  V.  Pair  Haven  &c.  R.  Co., 
32  Conn.  579;  Hinchman  v.  Patter- 
son Horse  R.  Co.,  17  N.  J.  Eq.  75, 
86  Am.  Dec.  252;  Jersey  City  &c.  R. 
Co.  V.  Jersey  City  Horse  R.  Co.,  20 
N.  J.  Eq.  61;  Cincinnati  &c.  St.  R. 
Co.  V.  Cumminsville,  14  Ohio  St. 
523;  Hobart  v.  Milwaukee  R.  Co.,  27 
Wis.  194,  9  Am.  Rep.  461;  Eicliels 
V.  Evansville  St.  R.  Co.,  78  Ind.  261, 
41  Am.  Rep.  561;  Attorney-General 
V.  Metropolitan  R.  Co.,  125  Mass. 
515,  28  Am.  Rep.  264;  Brown  v. 
Duplessls,  14  La.  Ann.  842;  Savan- 
nah &c.  R.  Co.  V.  Mayor,  45  Ga.  602; 
Hiss  V.  Baltimore  &c.  R.  Co.,  52  Md. 
242,  36  Am.  Rep.  371;  Texas  &c.  R. 
Co.  V.  Rosedale,  64  Tex.  80,  53  Am. 
Rep.  739,  22  Am.  &  Eng.  R.  Cas. 
160;  Randall  v.  Jacksonville  St.  R. 
Co.,  19  Fla.  409,  17  Am.  &  Eng.  R. 
Cas.  184;  State  v.  Jacksonville  &c.  R. 
Co.,  29  Fla.  590,  10  So.  590;  Ash- 
land ■&c.  St.  R.  Co.  v.  Faulkner 
(Ky.),  45  S.  "W.  235,  21  Ky.  L.  151; 
Elfelt  V.  Stillwater  &c.  R.  Co.,  53 
Minn.  68,  55  N.  W.  116;  Rafferty  v. 
Central  &c.  Co.,  147  Pa.  St.  579,  23 
Atl.  884,  30  Am.  St.  763;  Chicago 
&c.  R.  Co.  V.  West  Chicago  St.  R. 
Co.,  156  111.  255,  40  N.  E.  1008,  29 
L.  R.  A.  485,  490  (citing  text); 
Wagner  v.  Bristol  Belt  Line  Ry.  Co., 
108  Va.  594,  62  S.  E.  391;  3  Elliott 
on  Railroads  (2d  ed.),  §  1096c. 
Contra,  Craig  v.  Rochester  &c.  R. 
Co.,  39  N.  Y.  404;  People  v.  Kerr, 
27  N.  Y.  188;  and  compare  Peck  v. 
Schenectady  R.  Co.,  170  N.  Y.  298, 
63  N.  E.  357;  Paige  v.  Schenectady 
Ry.  Co.,  178  N.  Y.  102,  70  N.  E.  213. 


See,  however  as  to  lack  of  remedy 
where  abutter  does  not  own  fee,  Ken- 
nedy V.  Minneola  &c.  Trac.  Co.,  178 
N.  Y.  508,  71  N.  E.  102. 

°^  Mahady  v.  Bushwick  R.  Co.,  91 
N.  Y.  148,  43  Am.  Rep;  661;  Carli  v. 
Stillwater  St.  R.  Co.,  28  Minn.  373, 
10  N.  W.  205,  41  Am.  Rep.  290;  Fan- 
ning V.  Osborne,  102  N.  Y.  441,  7  N. 
E.  307;  Cincinnati  &c.  St.  Ry.  Co. 
V.  Cumminsville,  14  Ohio  St.  523; 
Decker  v.  Evansville  &c.  R.  Co.,  133 
Ind.  493,  33  N.  B.  349;  Williams  v. 
City  &c.  R.  Co.,  41  Fed.  556;  Smith 
V.  Street  R.  Co.,  87  Tenn.  626,  11 
S.  W.  709;  Limburger  v.  San  An- 
tonio &c.  R.  Co.  (Tex.),  30  S.  W. 
533;  State  v.  Superior  Court,  26 
Wash.  278,  66  Pac.  385  (injunction). 
But  compare  Rosner  v.  St.  Paul  &c. 
R.  Co.,  75  Minn.  211,  77  N.  W.  825, 
74  Am.  St.  455;  Hester  v.  Durham 
Trac.  Co.,  138  N.  Car.  288,  50  S.  B. 
711,  1  L.  R.  A.  (N.  S.)  981.  As  to 
use  of  "T"  rail,  see  Nieman  v.  De- 
troit &c.  St.  R.  Co.,  103  Mich.  256, 
61  N.  W.  519;  Baston  &c.  R.  Co.  v. 
City  of  Easton,  133  Pa.  St.  505,  19 
Atl.  486,  19  Am.  St.  658;  Randall  v. 
Jacksonville  St.  R.  Co.,  19  Fla.  409, 
with  which  compare  State  v.  Madi- 
son &c.  R.  Co.,  72  Wis.  612,  40  N.  W. 
487,  1  L.  R.  A.  771.  See  also,  as  to 
the  liability  of  a  company  so  operat- 
ing a  steam  railroad  that  it  consti- 
tutes a  nuisance,  Pennsylvania  R. 
Co.  V.  Angel,  41  N.  J.  Eq.  316,  7  Atl. 
432,  56  Am.  Rep.  1;  Baltimore  &c.  R. 
Co.  V.  Fifth  Baptist  Church,  108  U. 
S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  719; 
Central  Branch  &c.  R.  Co.  v.  Twine, 
23  Kan.  585,  33  Am.  Rep.  203. 

"^  Nichols  V.  Ann  Arbor  &c.  R.  Co., 
87  Mich.  361,  49  N.  W.  538,  16  L.  R. 
A.  371;  Detroit  City  R.  Co.  v.  Mills, 
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Minnesota  that  an  ordinary  steam  railroad  in  a  street  is  an  additional 
burden,  not  because  steam  is  the  motive  power,  but  because  it  mon- 
opolizes the  street  and  virtually  excludes  the  general  public  from  its 
legitimate  use ;  and  that  the  construction  of  a  street  railway  for  pas- 
sengers may  be  authorized  in  a  city  street  without  compensation  to 
adjacent  landowners,  although  the  railway  is  operated  by  steam  motors 
and  is  used  also  to  transport  passengers  for  miles  outside  the  city 
limits."^  It  is  doubtless  true  that  the  character  of  the  motor  will  not 
necessarily  determine  the  character  of  the  use  in  every  case,  but  it 
may  be  an  important  element  in  the  consideration  of  that  question. 
Steam  and  electricity  are  apt  to  be  much  more  dangerous  than  horse 
power  to  ordinary  travel.  The  tendency  of  the  courts,  however,  has 
been  to  continually  extend  the  right  to  use  new  and  improved  vehicles 
and  means  of  locomotion,  so  that  it  has  now  become  very  difficult  to 
draw  the  line  between  uses  which  constitute  an  additional  servitude 
and  those  which  do  not.  It  is  difficult  for  us  to  resist  the  conviction 
that  the  rights  of  the  owners  of  the  fee  are  unjustly  impaired  and 
abridged  by  the  rule  which  some  of  the  decisions  sanction,  for  it  is 
undeniably  true  that  one  who  lays  out  a  public  way  anticipates  noth- 
ing more  than  the  use  of  it  in  the  ordinary  modes  of  travel,  and  if 
the  new  mode  adopted  is  more  burdensome  and  is  materially  different 
from  the  one  prevailing  at  the  time  the  way  was  laid  out,  it  is  not  easy 
to  find  any  just  reason  for  declaring  that  the  owner  assented  to  the 
use  of  the  way  in  the  new  and  unusual  mode."^  It  cannot,  without  a 
great  stretch,  be  said  that  a  property  owner  assented  to  a  thing  he  did 

85  Mich.  634,  48  N.  W.  1007;  Louis-  N.  "W.  825,  74  Am.  St.  455;  McQuaid 

ville  &c.  R.  Co.  V.  Pinley,  86  Ky.  294,  v.  Portland  &c.  Co.,  18  Ore.  237,  22 

5  S.  W.  753,  9  Ky.  L.  660;    Hobart  Pac.  899;   Williams  v.  City  &c.  Co., 

V.  Milwaukee  St.  R.  Co.,  27  Wis.  194,  41  Fed.   556.     But  compare   Stange 

9  Am.  Rep.  461;  Ford  v.  Santa  Cruz  v.  Dubuque,  62  Iowa  303,  17  N.  W. 

R.  Co.,  59  Cal.  290;   Cincinnati  &c.  518;   East  End  St.  R.  Co.  v.  Doyle, 

St.  R.  Co.  V.  Cumminsville,  14  Ohio  88  Tenn.  747,  13  S.  W.  936,  17  Am. 

St.  523;   Fobes  v.  Rome  &c.  R.  Co.,  St.  933,  9  L.  R.  A.  lOOn;    Onset  R. 

121  N.  Y.  505,  24  N.  E.  919,  8  L.  R.  Co.  v.  County  Com'rs,  154  Mass.  395, 

A.  453n;    Merrick  v.  Intramontaine  28   N.   E.   286;    Campbell  v.    Metro- 

R.   Co.,  118  N.   Car. '1081,   24   S.  E.  politan  St.  Ry.  Co.,  82  Ga.  320,  9  S. 

667.     See  also.   Hoist  v.   Savannah  E.  1078;    Russell  v.  Chicago  &c.  R. 

Electric  Co.,  131  Fed.  931.  Co.,    205    111.    155,    68    N.    E.    727; 

"  Newell    V.    Minneapolis    &c.    R.  Zehren  v.  Milwaukee  Blec.  Ry.  Co., 

Co.,  35  Minn.  112,  27  N.  W.  839,  59  99  Wis.  83,  74  N.  W.  538,  41  L.  R. 

Am.  Rep.  303   (Mitchell,  J.,  dissent-  A.  575,  67  Am.  St.  844. 
ing) .      See    also,   Briggs   v.    Lewis-        °*  See    Slaughter   v.    Meridian    &c. 

ton  &c.  R.  Co.,  79  Me.  363,  10  Atl.  Co.,  —  Miss.  — ,  48  So.  6,  1040,  25  L. 

47,    1   Am     St.    316;    Romer   v.    St.  R.  A.  (N.  S.)  1265. 
Paul  &c.  R.  Co.,  75  Minn.   211,  77 
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not  anticipate,  but  it  may  be  that  new  means  and  uses  of  the  same 
general  character  ought  to  be  anticipated,  and  expediency  and  the 
public  demands  have  been  and  will  doubtless  continue  to  be,  influential 
in  determining  the  question.  At  all  events,  however,  it  cannot  be 
held,  without  a  departure  from  principle,  that  he  is  not  entitled  to 
compensation  where  the  new  use  does  impair  the  free  access  and  egress 
to  and  from  his  property;  that  is  a  substantial  right,  which,  as  is  so 
generally  known  as  to  be  matter  of  judicial  knowledge,  gives  a  peculiar 
value  to  abutting  property. 

§  887.  (699)  Electric  and  cable  railroads. — Eailroads  operated  by 
electricity  and  engaged  in  carrying  passengers  along  the  streets  of  a 
city  are  classed  with  street  railways  rather  than  with  commercial  rail- 
roads,°°  and  they  do  not,  when  properly  constructed,  constitute  an 
additional  burden  for  which  abutting  property  owners  are  entitled  to 
compensation.'"     Eailroads  operated  by  the  cable  system  are   also 


"'Thompson-Houston  &c.  Co.  v. 
Simon,  20  Ore.  60,  25  Pac.  147,  23 
Am.  St.  86,  10  L.  R.  A.  251;  Pitts- 
burg &c.  R.  Co.  V.  Point  Bridge  Co., 
165  Pa.  St.  37,  30  Atl.  511,  26  L.  R. 
A.  323;  Hudson  River  Tel.  Co.  v. 
Watervliet  &c.  Co.,  135  N.  Y.  393,  32 
N.  E.  148,  31  Am.  St.  838,  17  L.  R. 
A.  674;  Paterson  R.  Co.  v.  Grundy, 
51  N.  J.  Eq.  213;  26  Atl.  788;  Halsey 
V.  Rapid  Transit  R.  Co.,  47  N.  J.  Eq. 
380,  20  Atl.  859. 

™West  Jersey  R.  Co.  v.  Camden 
&c.  R.  Co.,  52  N.  J.  Eq.  31,  29  Atl. 
423,  2  Am.  L.  Reg.  &  Rev.  (U.  S.) 
38,  and  note;  Du  Bois  Traction  Co. 
V.  Buffalo  &c.  R.  Co.,  149  Pa.  St. 
1,  24  Atl.  179;  Lockhart  v.  Craig 
St.  R.  Co.,  139  Pa.  St.  419,  21  Atl. 
26;  Taggart  v.  Newport  St.  R.  Co., 
16  R.  I.  668,  19  Atl.  326,  7  L.  R.  A. 
205;  Detroit  &c.  R.  Co.  v.  Mills,  85 
Mich.  634,  48  N.  W.  1007;  Austin  v. 
Detroit  &c.  Ry.  Co.,  134  Mich.  149, 
96  N.  W.  35;  Koch  v.  North  Ave. 
R.  Co.,  75  Md.  222,  23  Atl.  463,  15 
L  R.  A.  377n;  Chicago  &c.  R.  Co.  v. 
Whiting  &c.  St  R.  Co.,  139  Ind.  297, 
38  N.  B.  604,  47  Am.  St.  264,  26  L. 
R  A.  337;  Mordhurst  v.  Ft.  Wayne 
&c.  Trac.  Co.,  163  Ind.  268,  71  N.  E. 
642,  106  Am.  St.  222,  66  L.  R.  A. 
105,   and  note;    Michigan  Cent.  R. 


Co.  V.  Hammond  &c.  Ry.  Co.,  42  Ind. 
App.  66,  83  N.  E.  650;  Poole  v.  Falls 
Road  &c.  R.  Co.,  88  Md.  533,  41  Atl. 
1069;  Howe  v.  West  End  St.  Ry. 
Co.,  167  Mass.  46,  44  N.  E.  386; 
Bustis  V.  Milton  St.  Ry.  Co.,  183 
Mass.  586,  67  N.  B.  663;  Placke  v. 
Union  Depot  R.  Co.,  140  Mo.  634, 
41  S.  W.  915;  Cincinnati  Inclined 
&c.  R.  Co.  V.  City  &c.  Co.,  48  Ohio 
St.  390,  27  N.  E.  890,  29  Am.  St. 
559,  12  L.  R.  A.  534;  Cumberland 
&c.  R.  Co.  V.  United  &c.  Co.,  93 
Tenn.  492,  29  S.  W.  104,  27  L.  R.  A. 
236;  Birmingham  Traction  Co.  v. 
Birmingham  &c.  R.  Co.,  119  Ala. 
137,  24  So.  502,  43  L.  R.  A.  233; 
Green  v.  City  R.  Co.,  78  Md.  294,  28 
Atl.  626,  44  Am.  St.  288,  and  note, 
also  note  in  2  Am.  L.  Reg.  (U.  S.) 
38;  La  Crosse  City  Ry.  Co.  v.  Hlg- 
bee,  107  Wis.  389,  83  N.  W.  701,  51 
L.  R.  A.  923.  See,  however,  as  to 
such  a  railroad -on  a  country  high- 
way, Zehren  v.  Milwaukee  &c.  Co., 
99  Wis.  83,  74  N.  W.  538,  41  L.  R. 
A.  575,  67  Am.  St.  844;  Pennsyl- 
vania R.  Co.  V.  Montgomery  &c.  Co., 
167  Pa.  St.  62,  31  Atl.  468,  46  Am. 
St.  659,  27  L.  R.  A.  766,  with  which 
compare  Heilman  v.  Lebanon  &c. 
Co.,  145  Pa.  St.  23,  23  Atl.  389; 
Ehret  V.  Camden  &c.  R.  Co.,  61  N.  J. 
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classed  with  street  railways,  and  do  not  constitute  an  additional  bur- 
den any  more  than  horse  railways.' ^  But  it  has  been  held  that  a  com- 
pany which  carries  freight  as  well  as  passengers,  and  draws  cars  over 
part  of  its  road  by  locomotives,  is  a  "railroad  company,"  and  taxable 
as  an  ordinary  railroad,  although  part  of  the  roa:d  is  operated  by  the 
cable  system;'^  and  it  has  been  held  that  an  electric  railway  extending 
between  two  or  more  cities  for  the  transportation  of  freight  and  bag- 
gage as  well  as  passengers  constitutes  an  additional  burden,  for  which 
an  abutting  owner  upon  one  of  the  streets  along  which  it  passes  is 
entitled  to  compensation.'^  As  will  be  shown  in  the  chapter  on  inter- 
urban  railways,  however,  there  is  much  difference  of  opinion  upon  this 
phase  of  the  subject. 

§  888.  (700)  Railroads  in  narrow  streets. — The  width  of  the  street 
may  be  of  importance  in  determining  the  relative  rights  of  the  com- 
pany and  the  abutters.  Thus,  in  a  recent  case  decided  by  a  court  which 
had  not  considered  a  commercial  railroad  an  additional  burden  under 
ordinary  circumstances,  it  was  held  that  a  city  could  not  legally  au- 
thorize the  construction  and  operation  of  such  a  railroad  in  a  street 
so  narrow  that  its  use  as  a  public  thoroughfare  would  thereby  be  de- 
stroyed, and  that  an  abutting  owner  whose  easement  of  access  was 
thus  impaired  might  enjoin  the  railroad  company  from  making  such 
unlawful  use  of  the  street.'*    We  are  inclined  to  the  opinion  that 

Bq.  171,  47  Atl.   562    (not  an  addi-  also,   People  v.   Newton,  112   N.   Y. 

tional  burden  on  country  highway).  396,  19  N.  B.  831,  3  L.  R.  A.  174n; 

And   see,   where  poles  were   so   set  Matter  of  Petition  of  Third  Ave.  R. 

as  to   interfere  with  the  easement  Co.,  121  N.  Y.  536,  24  N.  E.  951,  9 

of  access,  Jaynes  v.   Omaha   St.  R.  L.  R.  A.  124. 

Co.,  53  Neb.  631,  74  N.  W.  67,  39  L.        '^  Chicago  &c.  R.  Co.  v.  Milwaukee 

R.  A.  751,  and  compare   Snyder  v.  &c.  R.  Co.,   95  Wis.   561,  70  N.  W. 

Ft.  Madison   St.  Ry.  Co.,  105   Iowa  678,  37  L.  R.  A.  856,  60  Am.  St.  137. 

284,  75  N.  "W.  179,  41  L.  R.  A.  345.  See  also,  Rische  v.  Texas  Transpor- 

'iRafferty  v.  Central  Traction  Co.,  tation  Co.,  27  Tex.  Civ.  App.  33,  66 

147  Pa.  St.  579,  23  Atl.  884,  30  Am.  S.   W.    324;    Wilder   v.    Aurora    &c. 

St.   763n;    Harrison  v.   Mt.  Auburn  Trac.  Co.,  216  111.  493,  75  N.  E.  194. 

Cable   Co.    (Ohio),   17   W.   L.   Bull.  But  compare  Montgomery  v.  Santa 

265;   Clement  v.  Cincinnati   (Ohio),  Ana  &c.  Ry.   Co.,   104   Cal.   186,   37 

16  W.  L.  Bull.  355;  Lorie  v.  North  Pac.  786,  25  L.  R.  A.  654,  43  Am.  St. 

Chicago  R.  Co.,  32  Fed.  270;   Brady  89;   De  Grauw  v.  Long  Island  Elec. 

V.  Kansas  City  Cable  Ry.   Co.,  Ill  Ry.   Co.,   163   N.   Y.    597,   57   N.   B. 

Mo.  329,  19  S.  W.  953;  Booth  Street  1108. 

Rys.,  §  84.     But  compare  Tuebner        "Lockwood  v.  Wabash  &c.  R.  Co., 

V.  California  St.  R.  Co.,  66  Cal.  171,  122  Mo.  86,  26  S.  W.  698,  43  Am.  St. 

4  Pac.  1162.  547,  24  L.  R.  A.  516;    Schulenberg 

'"■  State  V.  Eleventh  Judicial  Dist.  &c.  Co.  v.  St.  Louis  &c.  Co.,  129  Mo. 

Ct,  54  Minn.  34,  55  N.  W.  816.    See  455,  31  S.  W.  796.    See  also,  Dubach 
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neither  a  commercial  railroad  nor  a  street  railway  can  lawfully  be 
constructed  and  operated  in  a  street  so  narrow  as  not  to  admit  of  the 
passage  of  cars  and  other  vehicles  at  the  same  time,  without  compen- 
sation to  the  abutting  property  owners.'^  As  every  municipality, even  if 
it  owns  the  fee,  holds  its  streets  in  trust  for  the  public,  it  is  questionable, 
indeed,  if  it  has  any  authority  or  power  to  authorize  the  construction 
and  operation  of  a  railroad  of  any  kind  in  a  street  so  narrow  that  the 
general  public  could  not  use  it  at  the  same  time,  as  the  effect  would 
practically  be  to  devote  the  street  to  the  exclusive  use  of  the  railroad 
company.''''  But  where  there  is  room  for  other  vehicles  to  pass  at  the 
same  time,  and  the  abutter's  easement  of  access  is  not  materially  im- 
paired, the  construction  and  operation  of  a  street  railway  will  not  be 
enjoined  merely  because  the  track  is  so  close  to  the  curb  that  drays, 
express  wagons  and  the  like  cannot  be  placed  at  right  angles  with  the 
sidewalk  while  being  loaded  and  unloaded.'^  And  it  is  held  in  a  late 


V.  Hannibal  &c.  R.  Co.,  89  Mo.  483, 
1  S.  "W.  76;  Knapp,  Stout  &  Co.  v. 
St.  Louis  Transit  Ry.  Co.,  126  Mo.  26, 
28  S.  W.  627;  Corby  v.  Chicago  &c. 
Ry.  Co.,  150  Mo.  457,  52  S.  W.  282; 
Commonwealtb  v.  Frankfort,  92  Ky. 
149,  17  S.  W.  287,  13  Ky.  L.  705; 
Slaughter  v.  Meridian  &c.  Co.,  — 
Miss.  — ,  48  So.  1040,  25  L.  R.  A.  (N. 
S.)  1265;  Henning  v.  Hudson  Valley 
R.  Co.,  90  App.  Div.  (N.  Y.)  492,  85 
N.  Y.  S.  1111;  Pepper  v.  Union  Ry. 
Co.,  113  Tenn.  53,  85  S.  W.  864; 
Dooly  Block  v.  Salt  Lake  &c.  Co.,  9 
Utah  31,  33  Pac.  229. 

"  See  McQuaid  v.  Portland  &c.  R. 
Co.,  18  Ore.  237,  22  Pac.  899;  De- 
troit City  R.  Co.  v.  Mills,  85  Mich. 
634,  48  N.  W.  1007;  Carli  v.  Union 
Depot  St.  R.  Co.,  32  Minn.  101,  20 
N.  W.  89;  Campbell  v.  Metropolitan 
R.  Co.,  82  Ga.  320,  9  S.  E.  1078; 
Kansas  &c.  R.  Co.  v.  Cuykendall,  42 
Kan.  234,  21  Pac.  1051,  16  Am.  St. 
479;  Mobile  &c.  R.  Co.  v.  Middleton, 
139  Ala.  610,  36  So.  782;  Rosse  v. 
Montreal  St.  R.  Co.  (Can.),  24  L. 
C.  Jur.  60;  Llmburger  v.  San  An- 
tonio &e.  R.  Co.  (Tex.),  27  S.  "W. 
198;  Sherlock  v.  Kansas  City  &c. 
Co.,  142  Mo.  172,  43  S.  W.  629,  64 
Am.  St.  551.  See  also.  Stein  v. 
Chesapeake  &c.  Ry.  Co.  (Ky.),  116 
S.  W.  733.  Slaughter  v.  Meridian 
&c.  Co.,  —  Miss.  — ,  48  So.  1040,  25  L. 


R.  A.  (N.  S.)  1265  (where  the  street 
railway  cars  would  clear  a  wagon  by 
only  two  inches);  Smith  v.  East 
End  St.  Ry.  Co.,  87  Tenn.  626,  11 
S.  W.  709.  But  see  Limburger  v. 
San  Antonio  &c.  Co.  (Tex.  Civ. 
App.),  30  S.  W.  533;  Kellinger  v. 
Forty-second  St.  &c.  Co.,  50  N.  Y. 
206;  Ashland  &c.  R.  Co.  v.  Faulk- 
ner, 106  Ky.  332,  45  S.  W.  235,  51 
S.  "W.  806,  21  Ky.  L.  151,  43  L.  R. 
A.  554;  Cooley  Const.  Lim.  (6th 
ed.),  677;  "Wagner  v.  Bristol  Belt 
Line  Ry.  Co.,  108  Va.  594,  62  S.  E. 
391,  25  L.  R.  A.  (N.  S.)  1278.  Com- 
pare also,  Louisville  &c.  Co.  v.  Cen- 
tral &c.  Co.,  95  Ky.  50,  23  S.  W.  592, 
15  Ky.  L.  417,  44  Am.  St.  203;  Taylor 
V.  Bay  City  St.  R.  Co.,  101  Mich.  140, 
59  N.  W.  447,  1  Am.  &  Eng.  R.  Cas. 
(N.  S.)  165. 

"  See  Detroit  City  R.  Co.  v.  Mills, 
85  Mich.  634,  639,  48  N.  W.  1007; 
Sherlock  v.  Kansas  City  &c.  Co.,  142 
Mo.  172,  43  S.  W.  629,  64  Am.  St. 
551,  and  authorities  cited  in  first 
note  to  this  section,  that  is,  note  74. 

"  Louisville  &c.  Co.  v.  Central  &c. 
R.  Co.,  95  Ky.  50,  23  S.  W.  592,  15 
Ky.  L.  417,  44  Am.  St.  203;  Taylor 
v.  Bay  City  St.  R.  Co.,  101  Mich. 
140,  59  N.  W.  447;  Hobart  v.  Mil- 
waukee &c.  R.  Co.,  27  Wis.  194,  9 
Am.  Rep.  461;  Hogencamp  v.  Pater- 
son  &c.  R.  Co.,  17  N.  J.  Eq.  83.    See 
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case  in  Virginia  that  the  mere  fact  that  a  street  railway  is  to  be  con- 
structed on  the  side  of  a  street  rather  than  in  the  center  is  not  sufiB- 
cient  to  entitle  the  abutter  to  compensation  or  injunction.'^^ 

§  889.  (701)  Bridges  and  viaducts. — It  has  been  stated  as  a  gen- 
eral rule  that  "any  structure  on  a  street  which  is  subversive  of  and 
repugnant  to  its  use  and  efficiency  as  a  public  thoroughfare  is  not  a 
legitimate  street  use,  and  imposes  a  new  servitude  on  the  rights  of 
abutting  owners,  for  which  compensation  must  be  made.'"'  Applying 
this  rule  to  the  facts  before  the  court,  it  was  held,  in  the  case  from 
which  we  have  quoted,  that  the  construction  by  a  railroad  company 
of  a  bridge  approach  thirty  feet  wide  in  a  street  sixty-six  feet  wide, 
although  under  legislative  and  municipal  authority,  imposed  an  addi- 
tional burden  for  which  abutters  were  entitled  to  compensation.     So, 


also,  Louisville  &c.  R.  Co.  v.  Orr, 
91  Ky.  109,  15  S.  W.  8,  12  Ky.  L. 
756.  In  People  v.  Port  Wayne  &c. 
R.  Co.,  92  Mich.  522,  52  N.  W.  1010, 
16  L.  R.  A.  752,  It  was  held  by  a 
divided  court  that  a  space  of  eight 
feet  seven  and  one-half  inches  was 
sufficient.  This  section  is  cited  in 
the  opinion  first  filed  in  Slaughter  v. 
Meridian  &c.  Co.,  —  Miss.  — ,  48  So. 
6,  11,  1040,  25  L.  R.  A.  (N.  S.)  1266, 
and  the  distinction  stated  in  the 
text  denied,  but  in  the  opinion  in 
question,  contrary  to  the  great 
weight  of  authority,  a  street  railway 
is  regarded  as  an  additional  burden 
in  any  event,  and  such  opinion  was 
afterwards  withdrawn  and  another 
opinion  substituted,  In  which  the 
general  question  was  left  open  and 
the  street  railway  there  in  question 
on  a  narrow  street  was  held  to  enti- 
tle the  abutter  to  damages. 

"a  Wagner  v.  Bristol  Belt  &c.  R. 
Co.,  108  Va.  594,  62  S.  B.  391,  25  L. 
R.  A.  (N.  S.)  1278.  As  we  gather 
from  the  statement  of  facts  the  near- 
est rail  was  to  be  about  six  feet  from 
the  curb.  See  also,  Austin  v.  Detroit 
&c.  R.  Co.,  134  Mich.  149,  96  N.  W. 
35.  And  in  a  late  case  in  Missouri, 
— where,  however,  a  commercial  rail- 
road is  not  ordinarily  considered 
an  additional  burden, — it  is  held 
that  the  construction  of  a  single 
track  railroad  with  proper  turnouts 


or  switches  on  a  street  having  a 
roadway  at  some  places  only  twenty- 
five  feet  wide  was  not  objectionable 
as  giving  the  company  a  virtual  mo- 
nopoly and  did  not  entitle  adjoining 
owners  to  an  injunction  where  the 
use  of  their  property  was  not  inter- 
fered with.  Seibel-Suessdorf  &c. 
Mfg.  Co.  V.  Manufacturers'  Ry.  Co., 
—  Mo.  — ,  130  S.  W.  288. 

™  Willamette  Iron  Works  v.  Ore- 
gon &c.  Co.,  26  Ore.  224,  37  Pac. 
1016,  46  Am.  St.  620,  29  L.  R.  A.  88, 
and  authorities  cited  (but  compare 
Brand  v.  Multnomah  County,  38 
Ore.  79,  60  Pac.  290,  50  L.  R.  A.  389, 
84  Am.  St.  772).  See  also.  City  of 
Pueblo  V.  Strait,  20  Colo.  13,  36  Pac. 
789,  46  Am.  St.  273,  24  L.  R.  A.  392; 
Jones  V.  Erie  &c.  R.  Co.,  151  Pa.  St. 
30,  25  Atl.  134,  31  Am.  St.  722,  17 
L.  R.  A.  758,  169  Pa.  St.  333,  32  Atl. 
535,  47  Am.  St.  916.  See  also,  Fra- 
ter  V.  Hamilton  County,  90  Tenn. 
661,  19  S.  W.  233;  O'Brien  v.  Cen- 
tral Iron  &c.  Co.,  158  Ind.  218,  63 
N.  B.  302,  57  L.  R.  A.  508,  92  Am. 
St.  305.  But  compare  Hartman  v. 
Pittsburg  &c.  Co.,  159  Pa.  St.  442,  28 
Atl.  145;  Lewis  v.  New  York  &c.  R. 
Co.,  162  N.  Y.  202,  56  N.  E.  540; 
Sauer  v.  New  York,  206  U.  S.  536, 
51  L.  ed.  1176,  27  Sup.  Ct.  686;  De 
Lucca  V.  North  Little  Rock,  142  Fed. 
597. 
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in  another  recent  case  it  was  held  that  a  city  was  liable  in  damages  for 
an  injury  to  abutting  property  caused  by  a  viaduct  which  it  had  built 
in  a  street  over  a  railroad  so  as  to  obstruct  access  to  the  plaintiff's 
premises.''''  But  it  has  been  held,  on  the  other  hand,  that  the  con- 
struction by  a  city  of  a  viaduct  or  an  approach  to  a  bridge,  occupying 
the  full  width  of  the  street,  is,  in  effect,  a  mere  change  of  grade,  for 
which  the  abutters  are  not  entitled  to  damages  or  compensation  as  for 
a  taking  of  property.*"  And  one  court  has  gone  so  far  as  to  hold  that 
the  construction  by  a  railroad  company  of  a  causeway  to  carry  its 
track  over  another  railroad,  within  ten  feet  of  the  curb,  did  not  con- 
stitute the  taking  of  the  abutter's  property.*^  The  subject  of  track 
elevation  will  be  considered  in  the  chapter  treating  generally  of  rail- 
roads in  streets. 

§  890.  (703)  Municipality  not  liable  for  authorizing  railroad  com- 
pany to  use  street. — In  granting  a  right  to  occupy  a  street  by  a  rail- 

"  City  of  Pueblo  v.  Strait,  20  Colo. 
13,  36  Pac.  789,  24  L.  R.'  A.  392,  46 
Am.  St.  273.  The  constitution,  how- 
ever, provided  that  property  should 
not  be  taken  or  damaged  without 
just  compensation.  To  the  same  ef- 
fect see  Rigney  v.  Chicago,  102  111. 
64;  Schrader  v.  Cleveland  &c.  R. 
Co.,  242  111.  227,  89  N.  E.  997;  City 
of  Chicago  v.  Burcky,  158   111.  103, 

42  N.  E.  178,  49  Am.  St.  142,  29  L. 
R.  A.  568;  City  of  Chicago  v.  Tay- 
lor, 125  U.  S.  161,  31  L.  ed.  638,  8 
Sup.   Ct.   820;    Cohen  v.   Cleveland, 

43  Ohio  St.  190,  1  N.  E.  589;  Phelps 
v.  City  of  Detroit,  120  Mich.  447,  79 
N.  W.  640;  Ransom  v.  Sault  Ste. 
Marie,  143  Mich.  661,  107  N.  "W.  439, 
15  L.  R.  A.  (N.  S.)  4,  and  note; 
State  v.  Superior  Court,  26  Wash. 
278,  66  Pac.  385;  Lund  v.  Idaho  &c. 
R.  Co.,  50  Wash.  574,  97  Pac.  665; 
Spencer  v.  Metropolitan  &c.  Co.,  120 
Mo.  154,  23  S.  W.  126,  22  L.  R.  A. 
668  (street  railway  company  held 
liable).  But  see  Selden  v.  Jackson- 
ville, 28  Fla.  558,  10  So.  457,  14  L. 
R.  A.  370n,  29  Am.  St.  278. 

»>  Colclough  V.  Milwaukee,  92  Wis. 
182,  65  N.  W.  1039;  Harrison  v. 
Board,  51  Wis.  645,  662,  8  N.  W. 
731;  Walish  v.  Milwaukee,  95  Wis. 
16,  69  N.  W.  &18;  Willets  Mfg.  Co. 
V.  Mercer  County  Freeholders,  62 
N.  J.  L.   95,  40  Atl.  782;    Willis  v. 


Winona,  59  Minn.  27,  60  N.  W.  814, 
26  L.  R.  A.  142.  See  also,  Sauer  v. 
New  York,  206  U.  S.  536,  51  L.  ed. 
1176,  27  Sup.  Ct.  686;  Mead  v.  Port- 
land, 45  Ore.  1,  76  Pac.  347,  aff'd  in 
200  U.  S.  148,  50  L.  ed.  413,  26  Sup. 
Ct.  171;  Brand  v.  Multnomah 
County,  38  Ore.  79,  60  Pac.  290,  62 
Pac.  209,  50  L.  R.  A.  389,  84  Am.  St. 
772;  Home  &c.  Co.  v.  Roanoke,  91 
Va.  52,  20  S.  E.  895,  27  L.  R.  A. 
551.  But  compare  Welde  v.  New 
York  &c.  R.  Co.,  29  Misc.  (N.  Y.) 
13,  60  N.  Y.  S.  319;  Dana  v.  City  of 
Boston,  170  Mass.  593,  49  N.  E.  1013; 
Schrader  v.  Cleveland  &c.  R.  Co., 
242  111.  227,  89  N.  E.  997. 

^  Garrett  v.  Lake  Roland  &c.  R. 
Co.,  79  Md.  277,  29  Atl.  830,  24  L.  R. 
A.  396.  It  was  apparently  conceded 
in  this  case  that  access  to  the  plain- 
tiff's premises  was  materially  in- 
terfered with,  and  we  doubt  the 
soundness  of  the  decision.  As  to 
whether  a  release  of  damages  given 
by  a  property  owner  to  a  railroad 
company  operates  as  a  release  of 
damages  for  injuries  caused  by  sub- 
sequent elevation  of  street  grade, 
see  Yazoo  &c.  R.  Co.  v.  Smith,  90 
Miss.  44,  43  So.  611,  10  L.  R.  A.  (N. 
S.)  1202,  and  Kansas  City  &c.  R. 
Co.  v.  Hicks,  30  Kan.  288,  1  Pac. 
396  (reaching  different  results). 
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road  track,  a  mianicipal  corporation  exercises  a  delegated  governmental 
power,  and  for  the  bare  exercise  of  such  a  power  is  not  liable  to  abut- 
ting owners.^^  It  is  evident  that  the  exercise  of  a  governmental  power 
cannot,  of  itself,  subject  the  municipality  to  a  private  action,  but  if 
the  municipal  corporation  should  join  the  railroad  company  in  doing 
an  act  which  would  so  impair  the  easement  of  access  or  so  injure  the 
abutting  property  as  to  cause  the  property  owner  special  damages, 
then  it  may  be  that  the  owner  could  maintain  his  action  for  damages. 
Where,  however,  no  more  is  done  than  the  enactment  of  an  ordinance 
granting  the  privilege  of  occupancy,  it  seems  quite  clear  that  no  pri- 
vate action  would  lie  against  the  municipality  for  damages. 

§  891.  (703)  Easement  of  access  remains  in  abutter. — ^It  is  not  to 
be  forgotten  that  there  is  an  essential  and  an  inherent  difference  be- 
tween the  private  proprietary  rights  of  the  abutting  owner  and  the 
rights  of  the  public  as  represented  by  the  municipality.  The  municipal 
authorities  cannot  transfer  rights  which  the  municipality  does  not 
possess,  and  the  easement  of  access  is  a  private  right  entirely  distinct 
from  that  of  the  public.  As  the  easement  of  access  is  a  private  right, 
it  remains  in  the  owner,  and  does  not  pass  under  a  grant  of  the  right 
of  occupancy  made  by  the  municipal  corporation.^^  The  owner  of  an 
abutting  lot  injured  by  the  construction  of  a  railroad  track  in  the 
street  may  recover  compensation  from  the  railroad  company,  notwith- 
standing the  grant  of  the  right  of  occupancy  by  the  municipal  authori- 
ties. This  conclusion  results  from  the  principle  we  have  often  stated, 
that  there  is  a  private  right  in  a  public  way  which  cannot  be  taken 
without  compensation.  Where,  however,  as  it  has  been  held,  it  aflBrma- 
tively  appears  that  no  injury  has  resulted  from  the  construction  of  a 
railroad  track  in  a  street,  there  can  be  no  recovery,  since  if  there  is  no 
injury  there  is  no  taking  within  the  meaning  of  the  law.'* 

'"Burkam  v.  Ohio  &c.  R.  Co..  122  v.  Miller,  36  Ind.  App.  26,  72  N.  E. 

Ind.  344,  23  N.  E.  799;   Port  of  Mo-  827,  73  N.  E.  1001.     See  also,'  Dono- 

bile  v.  Railroad  Co.,  84  Ala.  115,  4  van  X-  Pennsylvania  Co.,   120   Fed. 

So.   106,   5   Am.    St    342;    Terry   v.  215,   57   C.   C.   A.   362,   61   L.  R.  A. 

Richmond,  94  Va.  537,  27  S.  E.  429,  140,    44   (citing  text). 
38  L.  R.  A.  834,  835   (citing  text).        '^  Indiana  &c.  R.  Co.  v.  Eberle,  110 

See   also,    Dillenbach   v.   Xenia,    41  Ind.  5i2,  11  N.  E.  467,  59  Am.  Rep. 

Ohio  St.  207.  225;  Burkam  v.  Ohio  &c.  R.  Co.,  122 

=^Hot  Springs  R.  Co.  v.  William-  Ind.  344,  23  N.  E.  799.     See  ante, 

son,  136  U.  S.  121,  34  L.  ed.  355,  10  §  888  (700),  and  authorities  cited  in 

Sup.  Ct.  955;  Cincinnati  &c.  R.  Co.  notes  to  that  section. 

22—11  Elliott  R.  and  S. 
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§  892.  (704)  Liability  of  railroad  company  for  negligently  oper- 
ating road. — A  railroad  company  is  not  protected  against  negligence 
in  the  operation  of  its  road  by  the  fact  that  it  has  paid  the  abutting 
owner  compensation  for  the  additional  burden  imposed  upon  his  land, 
for  if  it  so  negligently  and  wrongfully  operates  its  road  as  to  cause  him 
special  injury  it  may  be  compelled  to  respond  in  damages.  There  is  a 
distinction  between  actions  to  recover  compensation  for  the  additional 
burden  imposed  upon  the  land  and  actions  to  recover  for  injury  re- 
sulting from  the  negligent  or  wrongful  operation  of  the  railroad.  *' 
A  landowner  who  consents  to  the  occupancy  of  a  street  in  front  of  his 
property  cannot  maintain  an  action  for  damages  for  an  appropriation 
of  his  property;  but  if  the  company  so  negligently  and  wrongfully 
operates  its  railroad  as  to  cause  him  special  injury  he  may  recover,  not- 
withstanding his  consent  to  the  use  of  the  street  for  railroad  purposes. 
The  consent  to  use  the  street  may  be  by  parol,  and  when  it  has  been 
acted  upon  it  is  irrevocable.^^  It  is  not  to  be  inferred,  however,  from 
what  we  have  said,  that  injury  necessarily  resulting  from  a  reasonably 
careful  and  proper  operation  of  a  railroad  will  give  a  right  of  action ; 
on  the  contrary,  it  is  only  where  there  is  negligence  or  some  culpable 
wrong  that  an  action  will  lie. 

§  893.  (705)  Telegraph  and  telephone  poles  and  wires — Cases 
holding  them  not  an  additional  burden. — The  use  of  the  telephone  and 
the  telegraph  is  so  far  a  public  convenience  and  necessity  that  property 
may  be  condemned  therefor  under  the  power  of  eminent  domain,*^  but 
whether  the  erection  of  telegraph  or  telephone  poles  and  lines  upon  a 
highway  is  an  additional  burden  for  which  the  owner  of  the  fee  is  en- 
titled to  compensation  is  a  vexed  question  of  no  little  importance. 
Several  of  the  courts  have  held  such  a  use  not  an  additional  burden, 
and  have  refused  to  allow  the  adjoining  owner  compensation  there- 

==  White  V.  Chicago  &c.  R.  Co.,  122  v.  Prospect  Park  &c.  R.  Co.,  10  Hun 

Ind.  317,  23  N.  E.  782,  7  L.  R.  A.  (N.  Y.)    598;   People  v.  Goodwin,  5 

257;    Ohio  &  Miss.  R.  Co.  v.  "Wach-  N.  Y.  568;    Burkam  v.  Ohio  &c.  R. 

ter,  123  111.  440,  15  N.  E.  279,  5  Am.  Co.,  122  Ind.  344,  23  N.  B.  799. 
St.    532.     See   also,    Ottawa   &c.    R.        ^  State  v.  American  &c.  Co.,  43  N. 

Co.  v.  Larson,  40  Kan.  301,  19  Pac.  J.  L.  381;  Pierce  v.  Drew,  136  Mass. 

661,  2  L.  R.  A.  59;   State  v.  Parsons  75,  49  Am.  Rep.  7;  New  Orleans  &c. 

St.  R.  &c.  Co.,  81  Kan.  430,  105  Pac.  R.  Co.  v.  Southern  &c.  Tel.  Co.,  53 

704;    Staton  v.  Atlantic  Coast  Line  Ala.    211;    Pensacola    Telegraph    v. 

R.  Co.,  147  N.  Car.  428,  61  S.  B.  455,  Western  Union  Telegraph,  96  U.  S. 

17  L.  R.  A.  (N.  S.)  949.  1,  24  L.  ed.  708.     See  also,  note  to 

«"  Wolfe  v.  Covington  &c.  R.   Co.,  Illinois  Tel.  &c.  Co.  v.  Meine  (242  111. 

15   B.    Mon.    (Ky.)    404;    Marhle   v.  568),  in  26  L.  R.  A.  (N.  S.)  189. 
Whitney,   28   N.   Y.    297;    Murdock 
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fopss  rjij^g  authority  of  most  of  these  cases  is  weakened  by  the  fact 
that  they  were  decided  by  a  divided  court.  The  majority  based  their 
decisions  upon  the  ground  that  the  courts  had  before  construed  statutes 
granting  rights  to  such  companies,  and  costly  telegraphic  structures 
had  been  erected  in  the  highways  for  years  without  any  suggestion 
even  that  the  rights  of  abutters  had  been  invaded,  so  that  it  would  re- 
quire a  very  clear  case  to  justify  the  court  in  setting  aside  a  statute 
upon  the  subject  as  unconstitutional,  and  that  no  such  case  was  pre- 
sented; that  when  land  is  taken  for  a  highway  it  is  taken  not  only  for 
the  purpose  of  passing  and  repassing,  but  also  for  the  transmission  of 
intelligence  between  the  points  connected  thereby;  that  new  and  im- 
proved modes  of  travel  and  of  transmitting  intelligence  must  be  pre- 
sumed to  have  been  contemplated,  as  well  as  those  in  existence  when 
the  way  was  established ;  and  that  the  use  of  highways  for  the  purpose 
of  transmitting  telegraphic  and  telephone  messages  is  justifiable  upon 
the  same  principles  that  their  use  for  sewers,  gas  pipes  and  street  rail- 
ways is  justifiable. 

§  894.  (706)  Telegraph  and  telephone  poles  and  wires — Cases  hold- 
ing them  an  additional  burden. — On  the  other  hand,  it  is  held  by  the 
supreme  court  of  Illinois^"  that  the  use  of  a  highway  for  telephone 
or  telegraph  poles  and  lines  is  similar  in  character  to  its  use  for  a 
steam  railroad,  and  constitutes  an  additional  servitude  for  which  the 
owner  of  the  fee  is  entitled  to  compensation.     A  number  of  courts 

«  Pierce  v.  Drew,  1S6  Mass.  75,  49  416,  90  S.  W.  620,  112  Am.  St.  856,  3 

Am.   Rep.   7;    Julia   Building  Assn.  L.  R.  A.  (N.  S.)  323;  Maxwell  v.  Cen- 

V.  Bell  Tel.  Co.,  88  Mo.  258,  57  Am.  tral  Dist.  &c.  Co.,  51  W.  Va.  121,  41 

Rep.  398n;  Hook  v.  Bowden,  144  Mo.  S.  E.  125.     See  also,  McCormick  v. 

App.  331,  128  S.  W.  261;    Magee  v.  District  of  Columbia,   4   Mackey  D. 

Overshiner,  150  Ind.  127,  49  N.  B.  C.  396,  54  Am.  Rep.  284;    Irwin  v. 

951,   65   Am.   St.   358,   40   L.   R.   A.  Great  Southern  Tel.  Co.,  37  La.  Ann. 

370;    Coburn  v.   New   Tel.   Co.,   156  63;    Plattsmouth    v.    Nebraska   Tel. 

Ind.  90,  59  N.  B.  324,  52  L.  R.  A.  Co.,   80   Neb.    460,   114   N.   W.    588; 

671    (trench    for    conduit    for    tele-  Southern  Bell  Tel.  &c.  Co.  v.  Nalley, 

phone  wires);    Cater  v.  Northwest-  165  Fed.  263. 

em    Tel.    &c.    Co.,    60    Minn.    539,        ==  Board  of  Trade  Tel.  Co.  v.  Bar- 

63   N.  W.   Ill,   51   Am.   St.   543,   28  nett,  107  111.  507,  47  Am.  Rep.  453; 

L.    R.    A.    310,    40    Cent.    L.    Jour.  Postal   Tel.    Co.    v.    Eaton,    170    111. 

475;  People  v.  Eaton,  100  Mich.  208,  513,  49  N.  B.  365,  62  Am.  St.  390,  39 

59  N.  W.  145,  24  L.  R.  A.  721;  York  L.  R.  A.   722;    DeKalb  County  Tel. 

Tel.  Co.  V.  Kessey,   5  Pa.  Dist.  Ct.  Co.  v.  Dutton,  228  111.  178,  81  N.  E. 

366;    Hershfield  v.  Rocky  Mountain  838,  10  L.  R.  A.   (N.  S.)   1057,  1061 

Bell  Tel.  Co.,  12  Mont.  102,  29  Pac.  (citing  text);    Burrall  v.  American 

883;    Kirby  v.  Citizens'  Tel.  Co.,  17  Tel.  &c.  Co.,  224  111.  266,  79  N.  E. 

S.  Dak.  362,  97  N.  W.  3;   Frazier  v.  705,  8  L.  R.  A.  (N.  S.)  1091. 
East  Tennessee  Tel.  Co.,  115  Tenn. 
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have  expressly  so  decided,'"  and  others  have  approved \  this  doctrine 
in  general  terras.®^  We  are  inclined  to  the  opinion  that  such  a  use 
constitutes  a  new  burden,  for  which  the  owner  of  the  fee  is  entitled 
to  compensation.®^  In  addition  to  the  authorities  already  cited  in 
support  of  this  doctrine,  we  think  it  is  sustained  by  those  cases  hold- 
ing the  construction  of  a  steam  railroad  in  a  highway  an  additional 
burden,  and  especially  by  the  New  York  elevated  railroad  eases.  There 
are  also  analogous  cases  holding  that  the  construction  of  a  telegraph 
line  along  the  right  of  way  of  a  railroad  is  a  taking  of  the  company's 
property  for  which  it  is  entitled  to  compensation.'^  By  the  older  au- 
thorities it  was  held  that  "the  owner  of  the  soil  has  a  right  to  all  above 
and  under  ground,  except  only  the  right  of  passage  for  the  king  and 
his  people."  It  was  afterwards  held  that  the  public  right  included 
the  incidental  right  of  preparing  the  way  for  travel  and  keeping  it  in 
repair.    Then,  as  necessity  seemed  to  demand,  this  right  was  enlarged. 


'"  Dusenbury  v.  Mutual  Tel.  Co.,  11 
Abb.  N.  Cas.  (N.  Y.)  440;  Metropoli- 
tan &c.  Co.  V.  Colwell  Lead  Co.,  67 
How.  Pr.  (N.  y.)  365;  Smith  v.  Cen- 
tral &c.  Tel.  Co.,  2  Ohio  Cir.  Ct.  259 
(quoted  in  28  Am.  L.  Reg.  (N.  S.) 
67);  "Willis  v.  Erie  &c.  Co.,  37  Minn. 
347,  34  N.  W.  337  (by  a  divided 
court) ;  Atlantic  &c.  Tel.  Co.  v.  Chi- 
cago &c.  R.  Co.,  6  Biss.  (U.  S.) 
158;  American  Tel.  &c.  Co.  v.  Smith, 
71  Md:  535,  18  Atl.  910,  7  L.  R.  A. 
200n;  Stowers  v.  Postal  Tel.  Co., 
68  Miss.  559,  9  So.  356,  12  L.  R.  A. 
864,  24  Am.  St.  290;  Nicoll  v.  New 
York  &c.  Tel.  Co.,  62  N.  J.  L.  733, 
42  Atl.  583,  72  Am.  St.  666;  Dono- 
van V.  Allert,  11  N.  Dak.  289,  91  N. 
"W.  441,  58  L.  R.  A.  775,  95  Am.  St. 
720;  East  Tennessee  Tel.  Co.  v.  Rus- 
sellville,  106  Ky.  667,  51  S.  W.  308,  21 
Ky.  L.  305;  Bronson  v.  Albion  &c. 
Tel.  Co.,  67  Neb.  Ill,  9S  N.  W.  201, 
60  L.  R.  A.  426  (citing  text); 
Krueger  v.  Wisconsin  Tel.  Co.,  106 
Wis.  96,  81  N.  W.  1041,  50  L.  R.  A. 
298,  304  (citing  text).  See  also. 
Telephone  Co.  v.  Casaday,  78  Miss. 
666,  29  So.  762. 

"Clausen  &c.  Brewing  Co.  v.  Bal- 
timore and  Ohio  Tel.  Co.,  17  Chic. 
Leg.  News  22,  per  Von  Brunt,  J.; 
Broome  v.  New  York  &c.  Tel.  Co., 
42  N.  J.  Eq.  141,  7  Atl.  851.  See 
also,   People  v.   Squire,   107   N.   Y. 


593,  14  N.  E.  820,  1  Am.  St.  893; 
Chesapeake  &c.  Tel.  Co.  v.  Macken- 
zie, 74  Md.  36,  21  Atl.  690,  28  Am. 
St.  219,  227. 

"  This  is  certainly  the  true  doc- 
trine with  respect  to  a  country 
highway.  Eels  v.  American  Tel. 
&c.  Co.,  143  N.  Y.  133,  38  N.  B.  202, 
25  L.  R.  A.  640;  Western  Union 
Tel.  Co.  V.  Williams,  86  Va.  696,  11 
S.  E.  106,  8  L.  R.  A.  429,  19  Am.  St. 
908;  Pacific  Postal  Tel.  &c.  Co.  v. 
Irvine,  49  Fed.  113;  Postal  Tel.  Co. 
V.  Eaton,  170  111.  513,  49  N.  E.  365, 
62  Am.  St.  390,  39  L.  R.  A.  722; 
Donovan  v.  Allert,  11  N.  Dak.  289, 
91  N.  W.  441,  95  Am.  St.  720,  58  L. 
R.  A.  775;  Gray  v.  New  York  State 
Tel.  Co.,  41  Misc.  (N.  Y.)  108,  83 
N.  Y.  S.  920,  92  App.  Div.  (N.  Y.) 
89,  86  N.  Y.  S.  771.  Contra,  Cater 
v.  Northwestern  &c.  Co.,  60  Minn. 
539,  63  N.  W.  Ill,  51  Am.  St.  543,  28 
L.  R.  A.  310;  People  v.  Eaton,  100 
Mich.  208,  59  N.  W.  145,  24  L.  R.  A. 
721;  Hobbs  v.  Long  Distance  Tel.  &c. 
Co.,  147  Ala.  393,  41  So.  1003,  7  L.  R. 
A.  (N.  S.)  87. 

"'  Southwestern  R.  Co.  v.  Southern 
&C.  Tel.  Co.,  46  Ga.  43,  12  Am.  Rep. 
585;  Western  Union  Tel.  Co.  v. 
Rich,  19  Kan.  517,  27  Am.  Rep.  159; 
American  Tel.  Co.  v.  Smith,-  71  Md. 
535,  18  Atl.  910,  7  L.  R.  A.  200. 
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and  it  was  held  that  the  owner  in  dedicating  the  way,  or  the  authorities 
in  establishing  it,  must  be  presumed  to  have  contemplated  its  use  for 
improved  means  of  travel.  This,  as  a  matter  of  fact,  is  in  most  cases 
a  very  violent  presumption,  but  to  presume  that  the  use  of  our  high- 
ways by  telegraph  or  telephone  companies  was  contemplated  when  they 
were  established,  does  still  more  violence  to  the  facts.  Such  a  use 
bears  a  very  remote  analogy  to  their  use  for  passage  and  repassage.  If 
one  or  two  posts  and  wires  may  be  placed  in  front  of  a  man's  prop- 
erty, may  not  a  dozen  be  placed  there  ?  Indeed,  in  most  of  our  cities 
the  poles  and  wires  are  already  so  thick  as  to  seriously  interfere  with 
the  light  and  air  and  to  greatly  impair  the  chances  of  saving  a  build- 
ing in  case  of  fire.  Has  the  owner  no  remedy  in  such  a  case  ?  Where 
shall  the  line  be  drawn  ?  As  a  matter  of  fact,  such  injuries  are  never 
taken  into  consideration  in  assessing  damages  for  a  highway,  yet  they 
are  by  no  means  trifling.  If  they  were  taken  into  consideration  it 
would  be  impossible  to  tell  in  advance  how  great  they  would  be,  for  the 
highway  might  be  used  for  one  or  a  dozen  lines,  or  for  none  at  all. 
The  abutting  owner  is  specially  benefited  by  drains  and  sewers  and  by 
gas-mains,  but  this  is  not  true  of  telegraph  lines;  and  so  far  from 
facilitating  travel  they  rather  impede  it  and  interfere  with  the  ordi- 
nary use  of  the  way."*  The  truth  is,  the  opposite  doctrine  is  founded 
upon  expediency  rather  than  upon  principle.  Under  either  view,  how- 
ever, a  telephone  or  telegraph  pole  may  be  so  placed,  at  least  when  un- 
authorized, as  to  constitute  a  nuisance."'^ 

§  895.  (707)  Electric  light  poles  and  wires. — Light  is  an  aid  to 
the  public  traveling  upon  a  street  in  the  night-time,  and  the  erection 
of  poles  and  stringing  of  wires  for  the  purpose  of  lighting  the  street 
by  electricity  is  a  proper  street  use  which  does  not  entitle  the  abutter 
to  additional  compensation.*"     This  is  true  where  the  city  contracts 

■"The  right  of  a  municipal  corpo-  v.  Murphy,  130  Mo.  10,  31  S.  W. 
ration  to  compel  a  telegraph  com-  594,  31  L.  R.  A.  798,  aff'd  In  170  U. 
pany  to  place  its  wires  under  S.  78,  42  L.  ed.  955,  18  Sup.  Ct.  505; 
ground  was  passed  upon  in  a  recent  Western  Un.  Tel.  Co.  v.  City  of  Rich- 
case;  the  court  sustained  the  au-  mond,  178  Fed.  310.  But  compare 
thority  of  the  municipality  upon  Allegheny  County  Light  Co.  v. 
the  ground  that  it  was  a  valid  ex-  Booth,  216  Pa.  564,  66  Atl.  72,  9  L.  R. 
ercise  of  the  police  power.    Western  A.  (N.  S.)  404. 

Union    Tel.    Co.    v.    New    York,    38        "» Merchants'     Mut.     Tel.     Co.     v. 

Fed.   552,  3  L.  R.  A.  449,   6  Ry.   &  Hirschman,  43  Ind.  App.  283,  87  N. 

Corp.   Jour.   105.     See   also,   People  E.  238. 

V.   Squire,  107  N.  Y.   593,   14  N.  B.        '» Palmer    v.    Larchmont    Electric 

820,  1  Am.  St.  893,  145  U.  S.  175,  36  Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43 

L.  ed.  666,  12  Sup.  Ct.  880;    State  L.   R.   A.    672;    Meyers   v.   Hudson 
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with  an  electric  light  company  to  light  the  streets  and  authorizes  it  to 
erect  the  poles,  as  well  as  where  the  city  erects  the  poles  and  lights  the 
street  itself.  These  propositions  are  stated  and  applied  hy  the  New 
York  court  of  appeals  in  an  interesting  case  recently  decided,  and  it 
is  also  said  that  the  situation  and  travel  may  be  such  as  to  make  them 
applicable  also  to  a  highway  in  a  country  town.'^ 

§  896.  (708)  Remedies  of  abutter — Trespass  and  ejectment. — As 

owner  of  the  fee,  subject  only  to  the  public  easement,  the  abutter  has 
all  the  ordinary  remedies  of  the  owner  of  a  freehold.®^  He  may  main- 
tain trespass  against  one  who  unlawfully  cuts  and  carries  away  the 
grass,  trees  or  herbage;®^  and  even  against  one  who  stands  upon  the 
sidewalk  in  front  of  his  premises  and  uses  abusive  language  toward 
him,  refusing  to  depart.^""  And  one  who,  without  lawful  authority, 
destroys  and  reconstructs  a  highway  is  a  trespasser,  although  he  makes 
a  new  way  upon  his  own  premises  equally  safe  and  convenient.'-    The 


County  Electric  Co.,  63  N.  J.  L.  573, 
44  Atl.  713.  See  also,  McWethy  v. 
Aurora  &c.  Co.,  202  111.  218,  67  N.  E. 
9;  Gulf  Coast  Ice  Co.  v.  Bowers,  80 
Miss.  570,  32  So.  113;  Hazelhurst  v. 
Mayes,  84  Miss.  7,  36  So.  33,  64  L. 
R.  A.  805;  Loeber  v.  Butte  Gen. 
Elec.  Co.,  16  Mont.  1,  39  Pac.  912,  50 
Am.  St.  468.  But  not  according  to 
a  number  of  decisions  merely  for 
lighting  bouses  for  private  use. 
Audreas  v.  Gas  &c.  Co.,  61  N.  J. 
Eq.  69,  47  Atl.  555;  Goddard  v. 
Chicago  &c.  R.  Co.,  104  111.  App. 
526,  202  111.  362,  66  N.  E.  1066; 
Brown  v.  Asheville  Elec.  &c.  Co., 
138  N.  Car.  533,  51  S.  E.  62,  60  L. 
R.  A.  631,  107  Am.  St.  554;  Callen  v. 
Edison  Elec.  &c.  Co.,  66  Ohio  St. 
166,  64  N.  E.  141,  58  L.  R.  A.  782. 
But  see  New  England  Tel.  &c.  Co. 
V.  Boston  &c.  Co.,  182  Mass.  397,  65 
N.  E.  835;  Cheney  v.  Barker,  198 
Mass.  356,  84  N.  E.  492,  16  L.  R.  A. 
(N.  S.)  436. 

"Palmer  v.  Larchmont  Electric 
Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43 
Li.  R.  A.  672.  The  court  clearly 
draws  the  distinction  between  tele- 
graph or  telephone  poles  and  elec- 
tric light  poles  in  the  nature  of 
their  use. 

»='3  Kent  Comm.,  432;  Angell 
Highways,  §  319;  Goodtitle  v.  Alker, 


1  Burr  133;  Rhode  Island  &c.  Co. 
v.  Hayden,  20  R.  I.  544,  40  Atl.  421, 
422,  42  L.  R.  A.  107  (citing  text); 
Willamette  Iron  Works  v.  Oregon 
R.  &c.  Co.,  26  Ore.  224,  37  Pac.  1016, 
1019,  46  Am.  St.  620,  627,  29  L.  R. 
A.  88  (citing  text);  Huffman  v. 
State,  21  Ind.  App.  449,  457,  458,  52 
N.  E.  713,  69  Am.  St.  368  (quoting 
text). 

■"  Adams  v.  Emerson,  6  Pick. 
(Mass.)  57;  Robbins  v.  Borman,  1 
Pick.  (Mass.)  122;  Cole  v.  Drew,  44 
Vt.  49,  8  Am.  Rep.  363;  Chambers 
V.  Furry,  1  Yeates  (Pa.)  167; 
Cooley  Torts,  318;  Clark  v.  Dasso, 
34  Mich.  86;  Baker  v.  Shephard,  24 
N.  H.  208. 

™  Adams  v.  Rivers,  11  Barb.  (N. 
Y.)  390.  See  also,  Harrison  v.  Duke 
of  Rutland  (1893),  1  Q.  B.  142; 
State  V.  Buckner,  Phil.  (N.  Car.) 
559,  98  Am.  Dec.  83;  State  v.  Davis, 
80  N.  Car.  351,  30  Am.  Rep.  86;  Pratt 
Law  of  Highways,  5.  But  compare 
O'Linda  v.  Lothrop,  21  Pick.  (Mass.) 
292,  32  Am.  Dec.  261n,  and  see  Stin- 
son  V.  Gardiner,  42  Me.  248,  66  Am. 
Dec.  281. 

^Hunt  V.  Rich,  38  Me.  195; -Rug- 
gles  V.  Lesure,  24  Pick.  (Mass.) 
187.  See  also,  Weathered  v.  Bray, 
7  Ind.  706;  State  .v.  Harden,  11  S. 
Car.  360. 
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abutter  may  also  maintain  ejectment  against  a  railroad  company  which 
has  placed  its  track  upon  his  side  of  a  street  without  paying  or  tender- 
ing damages  therefor  j^  or  against  an  individual  who  has  wrongfully 
and  unlawfully  encroached  thereon.^  This  has  been  doubted  by  no  less 
an  authority  than  the  supreme  court  of  the  United  States,*  but  it  is 
clearly  right  upon  principle  and  is  now  settled  by  the  great  weight  of 
authority.^    It  has  been  applied  even  as  against  the  warden  of  a  state 


=  Terre  Haute  &c.  R.  Co.  v.  Rodel, 
89  Ind.  128,  46  Am.  Rep.  164.  See 
also,  Illinois  Cent.  R.  Co.  v.  Hosk- 
ries,  80  Miss.  730,  32  So.  150,  92  Am. 
St.  612;  Denver  &c.  R.  Co.  v.  Han- 
negan,  43  Colo.  122,  95  Pac.  343,  16 
L.  R.  A.  (N.  S.)  874,  and  note;  3 
Elliott  on  Railroads  (2d  ed.), 
§  1096;  post,  §  1062  (814).  Or 
against  a  telegraph  or  telephone 
company.  Eels  v.  American  &c. 
Tel.  Co.,  143  N.  Y.  133,  88  N.  E.  202, 
25  L.  R.  A.  640;  Postal  Tel  &c.  Co. 
v.  Eaton,  170  111.  513,  49  N.  E.  365, 
366,  62  Am.  St.  390,  39  L.  R.  A.  722, 
723  (citing  text) ;  (jurnsey  v.  North- 
ern Cal.  Power  Co.,  7  Cal.  App.  534, 
94  Pac.  858. 

^Goodtitle  v.  Alker,  1  Burr.  133; 
Peck  V.  Smith,  1  Conn.  103,  6  Am. 
Dec.  216;  Cooper  v.  Smith,  9  Serg. 
&  R.  (Pa.)  26,  11  Am.  Dec.  658; 
Alden  v.  Murdock,  13  Mass.  256; 
Proprietors  of  Locks  and  Canals  v. 
Nashua  &c.  R.  Co.,  104  Mass.  1,  6 
Am.  Rep.  181;  Bissell  v.  New  York 
Cent.  R.  Co.,  23  N.  Y.  61;  Mayor  of 
Jersey  City  v.  Fitzpatrick,  30  N.  J. 
Eq.  97;  Perry  v.  New  Orleans  &c.  R. 
Co.,  55  Ala.  413,  28  Am.  Rep.  740.  See 
also,  Taylor  v.  Armstrong,  24  Ark. 
102;  Thomas  v.  Hunt,  134  Mo.  392, 
35  S.  W.  581,  32  L.  R.  A.  857;  note 
to  Butler  v.  Frontier  Tel.  Co.  (186  N. 
Y.  486,79  N.  E.  716),116  Am.  St.  563, 
568.  It  has  been  held  in  many  cases 
that  the  owner  may  lose  his  right  to 
maintain  a  suit  for  an  injunction  or 
an  action  for  ejectment,  although 
he  may  not  be  precluded  from  main- 
taining an  action  for  damages.  This 
rule  rests  upon  public  policy,  the 
courts  holding  that  the  public  have 
such  an  interest  in  the  maintenance 
and  operation  of  a  railroad  as  pre- 
cludes  a   private    individual    from 


enjoining  the  operation  of  the  road 
or  from  preventing  its  operation  by 
ousting  the  company  from  land  oc- 
cupied by  its  track.  Western  &c. 
R.  Co.  V.  Johnston,  59  Pa.  St.  290; 
Smart  v.  Portsmouth  &c.  R.  Co.,  20 
N.  H.  233;  Harrington  v.  St.  Paul 
&c.  R.  Co.,  17  Minn.  215;  Maxwell 
V.  Bay  City  Bridge  Co.,  41  Mich. 
453,  2  N.  W.  639;  Indiana  &c.  R. 
Co.  V.  McBroom,  114  Ind.  198,  15 
N.  E.  831;  Midland  R.  Co.  v.  Smith, 
113  Ind.  233,  15  N.  E.  256;  Baston 
V.  New  York  &c.  R.  Co.,  26  N.  J. 
Eq.  359;  Binney's  Case,  2  Bland  Ch. 
(Md.)  99;  Hendrix  v.  Southern  R. 
Co.,  130  Ala.  205,  30  So.  596,  89  Am. 
St.  27;  3  Elliott  on  Railroads  (2d 
ed.),  §  1096. 

*  President  &c.  of  City  of  Cincin- 
nati V.  White,  6  Peters  (U.  S.)  431, 
8  L.  ed.  452.  See  also,  Edwardsville 
R.  Co.  v.  Sawyer,  92  111.  377;  Lans- 
burgh  V.  Dist.  of  Columbia,  8  App. 
D.  C.  10.  The  real  ground  of  de- 
cision in  the  federal  case  is  shown 
in  Weyler  v.  Gibson,  110  Md.  636,  73 
Atl.  261. 

''Sedg.  &  Wait  Trial  of  Title  to 
Land,  §§  132,  135;  Carpenter  v. 
Oswego  &c.  R.  Co.,  24  N.  Y.  655; 
West  Covington  v.  Freking,  8  Bush 
(Ky.)  121;  Louisville  &c.  R.  Co.  v. 
Hess,  92  Ky.  407,  17  S.  W.  870,  13 
Ky.  L.  645;  2  Elliott  Railroads, 
(2d  ed.),  §§  1046,  1049;  Bork  v. 
United  New  Jersey  &c.  Co.,  70  N.  J. 
L.  268,  57  Atl.  412,  64  L.  R.  A.  836, 
103  Am.  St.  808;  French  v.  Robb,  67 
N.  J.  L.  260,  51  Atl.  509,  57  L.  R.  A. 
956,  91  Am.  St.  433;  Smeberg  v. 
Cunningham,  96  Mich.  378,  56  N. 
W.  73,  35  Am.  St.  613,  56  N.  W.  73; 
Read  v.  Leeds,  19  Conn.  182,  188, 
and  authorities  cited  in  notes  98,  2 
and  3,  supra. 
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prison  who  had  taken  possession  of  a  street.*  Where  special  damages 
are  alleged  and  proved  he  may  also  maintain  an  action  to  abate  a  nui- 
sance/ and  an  action  for  damages,'  bnt  no  such  action  can  be  main- 
tained in  the  absence  of  special  damages."  And  it  has  been  held  that 
the  unauthorized  construction  of  a  curb  and  sidewalk  by  an  abutting 
owner  on  one  side  of  a  street  is  not  an  encroachment  of  which  the 
opposite  owner  can  complain.^" 

§  897.  (709)  Kemedies  of  abutters-^Injimction. — Injunction  will 
also  lie  at  the  suit  of  the  abutter,  in  a  proper  case.^^  Thus,  it  will  lie 
to  prevent  the  deprivation  of  his  right  of  access,  ^^  and  it  is  a  general 


»Weyler  v.  Gibson,  110  Md.  636, 
73  Atl.  261. 

'  Schulte  V.  North  Pac  &c.  Co.,  50 
Cal.  592;  Fritz  v.  Hobson,  19  Am. 
L.  Reg.  (N.  S.)  615,  and  note;  Dan- 
ville &c.  Gravel  Head  Co.  v.  Camp- 
bell, 87  Ind.  57;  Strattan  v.  Elliott, 
83  Ind.  425;  Green  v.  Asher  (Ky.), 
10  Ky.  L.  1006,  11  S.  W.  286; 
Herbert  v.  Benson,  2  La.  Ann.  770; 
Vandersmith's  Case,  10  Pa.  Law 
Jour.  523. 

=  Ante,  §  854  (669).  See  also, 
Kelly  V.  City  of  Waterbury,  82  Conn. 
255,  73  Atl.  136. 

"Matlock  V.  Hawkins,  92  Ind.  225; 
Bidinger  v.  Bishop,  76  Ind.  244;  In- 
diana &c.  R.  Co.  V.  Eberle,  110  Ind. 
542,  11  N.  B.  467,  59  Am.  Rep.  225; 
Sunderland  v.  Martin,  113  Ind.  411, 

15  N.  E.  689;  Mayhew  v.  Norton,  17 
Pick.  (Mass.)  357,  28  Am.  Dec.  30O; 
Bigley  v.  Nunan,  53  Cal.  403;  Wood 
Nuisance,  §  655.  See  also,  Parsons 
V.  Hunt  (Tex.  Civ.  App.),  81  S.  W. 
120;  Wees  v.  Coal  &c.  R.  Co.,  54  W. 
Va.  421,  46  S.  E.  166;  Tilly  v. 
Mitchell  &c.  Co.,  121  Wis.  1,  98  N.  W. 
969,  105  Am.  St.  1007. 

'"Parsons  v.  Litchfield  County 
Hospital,  80  Conn.  525,  69  Atl.  352, 

16  L.  R.  A.  (N.  S.)  1038.  Compare 
also,  Hitchcock  v.  Zink,  80  Neb.  29, 
113  N.  W.  795,  127  Am.  St.  743,  13 
L.  R.  A.  (N.  S.)  lllOn. 

«See  ante,  §§  850  (665),  851 
(666);  also  Draper  v.  Mackey,  35 
Ark.  497;  Davies  v.  Epstein,  77  Ark. 
221,  92  S.  W.  19;  First  Nat.  Bank  v. 
Tyson,  133  Ala.  459,  32  So.  144,  91 
Am.  St.  46,  59  L.  R.  A.  399;  Wright 


V.  Austin,  143  Cal.  236,  76  Pac.  1023, 
101  Am.  St.  97,  65  L.  R.  A.  949,  and 
note;  Morse  v.  Whitcomb,  54  Ore. 
412,  103  Pac.  775. 

"  Carter  v.  City  of  Chicago,  57  111. 
283.  See  also,  Le  Clercq  v.  Gallipo- 
lis,  7  Ohio  (pt.  1)  218;  Palmer  v. 
Waddell,  22  Kan.  352;  Atchison  &c. 
R.  Co.  v.  Nave,  38  Kan.  744,  17  Pac. 
587,  5  Am.  St.  SOOn;  Prime  v.  Twen- 
ty-third St.  R.  Co.,  1  Abb.  N.  Cas. 
63;  Schaidt  v.  Blaul,  66  Md.  141,  6 
Atl.  669;  Willamette  Iron  Works  v. 
Oregon  R.  &c.  Co.,  26  Ore.  224,  37 
Pac.  1016,  46  Am.  St.  620,  29  L.  R.  A. 
88;  Pence  v.  Bryant,  54  W.  Va.  263, 
46  S.  E.  275,  276  (dting  text) ;  Shoe- 
maker V.  Coleman,  —  Miss.  — ,  47 
So.  649.  So,  the  unlawful  removal 
of  fences  and  shade  trees  may  be 
enjoined.  Tainter  v.  Mayor,  19  N. 
J.  Eq.  46;  Wlnslow  v.  Nayson,  113 
Mass.  411;  City  of  Paola  v.  Wentz, 
79  Kan.  148,  98  Pac.  775;  Wilder  v. 
DeCou,  26  Minn.  10,  1  N.  W.  48; 
DeWitt  V.  Van  Schoyk,  110  N.  Y. 
7,  17  N.  E.  425,  6  Am.  St.  342;  Price 
V.  Knott,  8  Ore.  438;  City  of  Chi- 
cago V.  Union  B.  Assn.,  102  111.  379, 
40  Am.  Rep.  598;  Town  of  Burling- 
ton V.  Schwarzman,  52  Conn.  181, 
52  Am.  Rep.  571n;  ante,  §  877.  Or 
the  wrongful  placing  of  gas  pipes 
in  the  way.  Goodson  v.  Richardson, 
L.  R.  9  Ch.  221.  Or  the  unlawful 
building  of  a  market  place  in  the 
street.  City  of  Richmond  v.  Smith, 
148  Ind.  294,  47  N.  E.  630.  An  abut- 
ting owner  may  maintain  injunction 
to  prevent  the  unlawful  destruction 
of  his  right  of  ingress  and  egress. 
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rule  that  wherever  adjoining  proprietors  are  entitled  to  compensation 
for  their  interest  in  a  street  appropriated  by  a  railway  company,  an 
injunction  will  be  granted  to  prevent  such  appropriation  until  com- 
pensation is  made.^^  And  a  muncipal  corporation  itself  has  been  en- 
joined from  erecting  in  a  street  a  building  for  an  electric  light  plant 
to  the  injury  of  an  abutter."  So,  it  has  even  been  held  that  a  mu- 
nicipality may  be  enjoined  from  interfering  with  steps  placed  upon  a 
sidewalk  by  an  abutting  owner  to  afford  necessary  access  to  his  build- 
ing where  such  steps  are  customary  and  have  been  maintained  for 
many  years.^*^    But  the  right  to  maintain  an  injunction  does  not 


and  he  is  not  bound  to  wait  until 
the  damages  have  actually  accrued. 
Ross  V.  Thompson,  78  Ind.  90,  96. 
The  purchaser  of  lots  who  has  relied 
upon  the  grantor's  representation 
that  a  street  would  be  extended  as 
represented  on  a  plat  may  maintain 
an  injunction  to  prevent  a  defendant 
claiming  under  the  same  grantor 
from  obstructing  the  proposed  ex- 
tension by  erecting  a  building 
thereon.  Karrer  v.  Berry,  44  Mich. 
391,  6  N.  W.  853.  See  also,  Bohne 
V.  Blankenship  (Ky.),  25  Ky.  L. 
1645,  77  S.  W.  919.  Ordinarily  the 
injury  from  an  unlawful  interfer- 
ence with  the  rights  of  an  abutter 
is  to  be  redressed  in  a  suit  brought 
by  each  owner,  but  there  are  cases 
in  which  all  who  are  Injured  by  the 
same  wrong  may  join  in  a  suit  for 
injunction.  Pettibone  v.  Hamilton, 
40  Wis.  402;  Town  of  Sullivan  v. 
Phillips,  110  Ind.  320,  11  N.  E.  300. 
In  Brutsche  v.  Bowers,  122  Iowa 
226,  97  N.  W.  1076,  the  plaintiff  was 
refused  an  injunction  because  he 
himself  was  obstructing  the  high- 
way in  the  same  way. 

"People  V.  Law,  34  Barb.  (N.  Y.) 
494;  High  Injunction,  §  399;  Kav- 
anagh  v.  Mobile  &c.  R.  Co.,  78  Ga. 
803,  4  S.  E.  113;  Colstrum  v.  Minne- 
apolis &c.  R.  Co.,  33  Minn.  516,  24 
N.  W.  255;  Scioto  Valley  R.  Co.  v. 
Lawrence,  38  Ohio  St.  41,  43  Am. 
Rep.  419;  Lund  v.  Idaho  &c.  R.  Co., 
50  Wash.  574,  97  Pac.  685.  See  also. 
Town  of  Hardlnsburg  v.  Cravens, 
148  Ind.  1,  47  N.  E.  153;  Buchholz 
V.  New  York  &c.  R.  Co.,  148  N.  Y. 
640,  43  N.  E.  76;  Slevers  v.  Root,  10 


Cal.  App.  337,  101  Pac.  925;  Georgia 
&c.  R.  Co.  V.  Ray,  84  Ga.  376,  11  S. 
E.  352;  Taylor  v.  Bay  City  St.  R. 
Co.,  80  Mich.  77,  45  N.  W.  335;  Lewis 
V.  Pennsylvania  R.  Co.  (N.  J.),  33 
Atl.  932;  2  Elliott  Railroads  (2d. 
ed.),  §§  1049,  1096.  But  compare 
Moore  v.  Atlanta,  70  Ga.  611.  And 
it  Is  held  that  the  question  as  to 
whether  there  is  power  in  the  com- 
pany to  make  such  appropriation 
may  be  raised  and  determined. 
Greene  v.  Aurora  R.  Co.,  157  Fed. 
85,  84  C.  C.  A.  589.  See  also,  Bass 
v.  Metropolitan  &c.  El.  R.  Co.,  82 
Fed.  857,  27  C.  C.  A.  147,  39  L.  R. 
A.  711. 

"  Mcllhinny  v.  Village  of  Trenton, 
148  Mich.  380,  111  N.  W.  1083,  118 
Am.  St.  583,  10  L.  R.  A.  (N.  S.)  623. 

"a  Pickrell  v.  City  of  Carlisle,  135 
Ky.  136,  121  S.  W.  1029,  24  L.  R.  A. 
(N.  S.)  193.  See  also,  Storck  v.  Bal- 
timore, 101  Md.  476,  61  Atl.  330; 
Commonwealth  ex  rel.  Blkin  v.  First 
Nat.  Bank,  207  Pa.  255,  56  Atl. 
437.  But  this  seems  questionable, 
and  is  certainly  contrary  to  the  doc- 
trine that  prevails  in  many  states 
as  already  shown  in  considering  ob- 
structions and  as  will  be  further 
shown  in  the  chapter  on  abandon- 
ment, vacation  and  reversion.  See 
also,  as  apparently  in  conflict,  at 
least  to  some  extent,  with  the  Ken- 
tucky case:  New  York  v.  Knicker- 
bocker Trust  Co.,  104  App.  Div.  (N. 
Y.)  223,  93  N.  Y.  S.  937;  Devine  v. 
National  Wall  Paper  Co.,  95  App. 
Div.  (N.  Y.)  194,  88  N.  Y.  S.  704,  af- 
firmed in  182  N.  Y.  565,  75  N.  E. 
1127;    New  York  v.   United   States 
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ordinarily  exist  where  there  is  an  adequate  remedy  at  law,  and  the 
right  may  be  lost  by  such  laches  as  will  work  an  estoppel.^^  And 
it  has  been  held  that  where  the  municipality  owns  the  fee,  a  rail- 
road company  will  not  be  enjoined,  at  the  suit  of  an  abutting  owner, 
front  properly  constructing  its  track  in  the  street  under  municipal 
authority.^*  But  injunction  has  been  held  a  proper  remedy  where 
tracks  were  laid  on  the  side  of  a  street  to  the  special  injury  of  an 
abutter  when  the  license  or  permit  required  them  to  be  laid  in  the 
center.^'' 


Trust  Co.,  116  App.  Div.  (N.  Y.) 
349,  101  N.  Y.  S.  574;  People  v.  Har- 
ris, 203  111.  272.  67  N.  B.  785,  96  Am. 
St.  304. 

"Sunderland  v.  Martin,  113  Ind. 
411,  15  N.  E.  689;  Good  v.  Queen 
Run  Fire  Brick  Co.,  224  Pa.  496,  73 
Atl.  906;  High  Injunction,  §§  388, 
389.  See  also,  Indianapolis  &c.  R. 
Co.  V.  Calvert,  110  Ind.  ,555,  11  N. 
E.  476;  Porter  v.  Midland  R.  Co., 
125  Ind.  476,  25  N.  E.  556;  Roberts 
V.  Northern  &c.  R.  Co.,  158  IT.  S.  1, 
39  L.  ed.  873,  15  Sup.  Ct.  756,  758, 
and  authorities  cited;  Robinson  v. 
Seaview  R.  Co.,  169  Fed.  319;  Gal- 
veston &c.  R.  Co.  V.  DeGraff,  102 
Tex.  433,  118  S.  "W.  134,  21  L.  R.  A. 
(N.  S.)  749  and  note  in  7  L.  R.  A. 
(N.  S.)  991.  In  Griffin  v.  Southern 
R.  Co.,  150  N.  Car.  812,  64  S.  B.  16, 
an  action  for  damages,  and  not  in- 


junction, was  held  the  proper  rem- 
edy. So  in  Edwards  v.  Thrash,  — 
Okla.  — ,  109  Pac.  832.  See  also, 
Ayres  v.  Citizens'  R.  Co.,  83  Neb.  26, 
118  N.  W.  1067. 

=»  Mills  V.  Parlin,  106  111.  60.  See 
also,  Heath  v.  Des  Moines  &c.  R. 
Co.,  61  Iowa  11,  15  N.  "W.  573;  Trues- 
dale  v.  Grape  Sugar  Co.,  101  111. 
561;  Smith  v.  Point  Pleasant  &c.  R. 
Co.,  23  W.  Va.  451;  Griffin  v.  South- 
ern R.  Co.,  150  N.  Car.  312,  64  S.  B. 
16.  But  the  rule  must  be  otherwise 
where  it  destroys  the  "easement  of 
access,"  and  in  most  jurisdictions 
where  the  abutter  owns  the  fee  and 
a  proper  case  is  otherwise  made. 
Greene  v.  Aurora  R.  Co.,  157  Fed. 
85;  post,  §  1062  (814). 

"Longenecker  v.  Wichita  R.  Co., 
80  Kan.  413,  102  Pac.  492. 
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IIABILITT   OF   ABUTTERS. 


Section 

898.  Abutters  not  liable  for  failure 

to  repair. 

899.  Rule  of  immunity  does  not  ex- 

tend to  cases  wliere  abutter 
himself  causes  defect. 

900.  Liability  of  abutters  for  exca- 

vations and  obstructions  in 
highway. 

901.  Liability  for  injuries  caused  by 

ice  on  sidewalk  formed  by 
water  from  abutter's  prem- 
ises. 

902.  Coal  holes  and  vaults. 

903.  Basement     areas    and    excava- 

tions near  highway. 

904.  Barbed    wire    fences — Injuries 

to  cattle. 


Section 

905.  Falling  buildings  and  other  ob- 

jects. 

906.  Obstructions  in  highway. 

907.  Building   material— L  o  a  d  i  n  g 

goods. 

908.  Injury  to  children  from  build- 

ing material  or  work  thereon 
in  street. 

909.  Negligence  in  building. 

910.  Care  required  in  building. 

911.  Liability  of  abutters  to  city. 

912.  Liability  of  abutter  to   public 

service  corporation. 

913.  Liability  of  abutters  to  indict- 

ment. 


§  898.  (710)  Abutters  not  liable  for  failure  to  repair. — In  the  ab- 
sence of  any  legislative  enactment  upon  the  subject,  an  abutting  land- 
owner is  not  liable  to  travelers  for  injuries  received  by  them  because 
of  a  defect  in  the  street  in  front  of  his  premises,  unless  such  defect 
was  caused  by  his  own  act  or  fault.^    But  where  both  the  city  and  the 


^  Jansen  v.  Atchison,  16  Kan.  358;  317,  53  S.  W.  921,  75  Am.  St.  462; 

Weller  v.   McCormick,   47   N.   J.   L.  McGrath  v.  Misch,   29  R.   I.   49,   69 

397,  1  Atl.  516,  54  Am.  Rep.  175,  11  Atl.  8,  132  Am.  St.  798;    Eustace  v. 

Am.  &  Eng.  Corp.  Cas.  537;   City  of  Jahns,    38    Cal.    3;     Martinovich    v. 

Elkhart   v.   Wickwire,    87    Ind.   77;  "Wooley,  128  Cal.  141,  60  Pac.  760; 

Moore  v.  Gadsden,  87  N.  Y.  84,  41  Robbins  v.  Jones,  15  C.  B.    (N.  S.) 

Am.  Rep.   352;    Wenzlick  v.  McCot-  221,  243.     Compare  Ryan  v.  Wilson, 

ter,  87  N.  Y.  122,  41  Am.  Rep.  358;  87  N.  Y.  471,  41  Am.  Rep.  384;  Mor- 

City  of  Rochester  v.  Campbell,  123  ton  v.  Smith,  48  Wis.  265,  4  N.  W. 

N.  Y.  405,  25  N.  E.  937,  20  Am.  St.  330,  33  Am.  Rep.  811;  Kane  v.  City 

760,  10  L.  R.  A.  393;    City  of  New  of  Indianapolis,  82  Fed.  770;    Snee- 

Castle   v.    Kurtz,    210    Pa.    183,    59  son  v.  Kupfer,  21  R.  I.  560,  45  Atl. 

Atl.  989,  69  L.  R.  A.  488,  105  Am.  579  (quoting  text). 
St.  798;  Baustian  v.  Young,  152  Mo. 
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adjoining  owner  are  required  by  statute  to  keep  the  sidewalk  in  repair, 
some  of  the  courts  have  held  that  there  is  a  joint  and  several  liability.^ 
It  has  been  held,  however,  that  a  city  charter  providing  that  "owners 
shall  be  liable  for  all  damages,  to  whomsoever  resulting,  from  their 
default  or  evident  neglect  in  not  keeping  such  sidewalk  in  good  repair 
and  in  safe  passable  condition,"  is  unconstitutional,  in  so  far  as  it 
assumes  to  make  the  adjoining  owner  liable  to  others  than  the  city 
for  injuries  caused  by  the  failure  to  keep  the  sidewalk  in  repair.^  And 
the  rule  is  general  that,  where  a  city  is  bound  to  repair,  the  abutting 
owner  is  not  liable  for  injuries  caused  by  defects  arising  from  a  failure 
to  repair.*    Where  a  landowner  sold  a  lot  and  agreed  to  build  a  walk 

'Peoria  v.  Simpson,  110  111.  294,  93  Am.  St.  478,  56  L.  R.  A.  762;  Web- 
5  Am.  &  Eng.  Corp.  Cas.  616,  51  Am.  star  v.  City  of  Beaver  Dam,  84  Fed. 
Rep.  683.  So,  both  a  city,  and  a  280.  See  also,  Seward  v.  Mayor  of 
railroad  company  which  uses  the  Wilmington,  2  Marv.  (Del.)  189,  42 
streets  for  its  tracks,  may  be  bound  Atl.  451,  as  to  the  constitutionality 
to  repair.  Philadelphia  v.  Weller,  4  of  such  a  statute. 
Brewster  (Pa.)  24.  So,  where  two  'Noonan  v.  Stillwater,  33  Minn, 
towns  are  required  to  keep  a  bridge  198,  22  N.  W.  444,  53  Am.  Rep.  23,  7 
in  repair.  Day  v.  Day,  94  N.  Y.  153.  Am.  &  Eng.  Corp.  Cas.  11.  Such  a 
But  there  is  a  reason  for  doubting  statute  was  construed  to  make  the 
whether  a  public  duty  can  be  placed  abutter  liable  only  for  active  negli- 
upon  a  private  citizen,  and  it  is  gence,  in  Selleck  v.  Tallman,  93 
quite  clear  that  the  principle  in  Wis.  246,  67  N.  W.  36;  and  not  to 
the  cases  last  cited  does  not  fully  make  him  liable  for  personal  in- 
apply  to  a  citizen  who  makes  no  juries  caused  by  a  defect  in  the  side- 
special  use  of  the  street.  It  is  no  walk  in  front  of  his  premises.  Tout- 
doubt  true  that  the  abutter  may  be  lofC  v.  Green  Bay,  91  Wis.  490,  65 
compelled  to  pay  his  proportion  of  N.  W.  168.  See  also.  City  of  Ro- 
the  expense  of  repairing,  but  Chester  v.  Campbell,  123  N.  Y.  405, 
whether  he  can  be  compelled  to  25  N.  E.  937,  20  Am.  St.  760,  10  L. 
keep  a  particular  part  of  a  way  in  R.  A.  393;  Hay  v.  City  of  Baraboo, 
repair  or  answer  in  damages  to  a  127  Wis.  1,  105  N.  W.  654,  115  Am. 
stranger  is  by  no  means  so  clear.  St.  977,  and  note,  3  L.  R.  A.  (N.  S.) 
Such  a  statute  was  expressly  held  84n;  Lynch  v.  Hubbard,  101  Mich, 
constitutional,  however,  in  City  of  43,  59  N.  W.  443;  Rupp  v.  Burgess, 
Lincoln  v.  Janesch,  63  Neb.  707,  89  70  N.  J.  L.  7,  56  Atl.  166;  Wilhelm 
N.  W.  280,  93  Am.  St.  478,  56  L.  R.  v.  Defiance,  58  Ohio  St.  56,  50  N.  E. 
A.  762.  See  also,  O'Haver  v.  Mont-  18,  40  L.  R.  A.  294,  65  Am.  St.  745; 
gomery,  120  Tenn.  448,  111  S.  W.  449,  Betz  v.  Limingi,  46  La.  Ann.  1113, 
127  Am.  St.  1014;  McKibben  v.  Am-  15  So.  385,  49  Am.  St.  344.  Compare 
ery,  89  Wis.  607,  62  N.  W.  416.  But  McAuliffe  v.  Noyse,  86  Neb.  665,  126 
compare  McGuire  v.  Dist.  of  Colum-  N.  W.  82,  holding  that  the  land- 
bia,  24  App.  D.  C.  22;  State  v.  Jack-  owner  must  be  notified  as  to  what 
man,  69  N.  H.  318,  41  Atl.  347,  42  L.  repairs  to  make  and  the  manner  or 
R.  A.  438;  City  of  Chicago  v.  kind.  See  also,  Toultoff  v.  City  of 
O'Brien,  111  111.  532,  53  Am.  Rep.  Green  Bay,  91  Wis.  490,  65  N.  W.  168. 
640.  Such  a  provision  does  not  re-  *City  of  Keokuk  v.  Independent 
lieve  the  city  from  liability.  City  Dist.  of  Keokuk,  53  Iowa  852,  5  N. 
of  Lincoln  v.  O'Brien,  56  Neb.  761,  W.  503,  36  Am.  Rep.  226;  Kirby  v. 
77  N.  W.  76;  City  of  Lincoln  v.  Boylston  Market  Assn.,  14  Gray 
Janesch,  63  Neb.  707,  89  N.  W.  280,  (Mass.)  249,  74  Am.  Dec.  682;  Flynn 
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therefrom  to  the  street,  which  he  did,  it  was  held  that  he  was  not 
liable  to  the  purchaser  for  injuries  sustained  by  the  latter  in  slipping 
off  of  the  walk  while  it  was  covered  with  snow  and  ice,  although  it 
was  only  two  planks  in  width,  because  no  common-law  duty  rested  upon 
the  owner  to  construct  and  maintain  such  a  walk,  and  because  if  there 
was  any  contract  obligation  upon  his  part  to  do  so  it  had  been  per- 
formed.^ 

§  899.  Kule  of  immunity  does  not  extend  to  cases  where  abutter 
himself  causes  defect. — The  rule  stated  in  the  last  preceding  section 
to  the  effect  that  an  abutter  is  not  liable  for  defects  caused  by  failure 
to  repair  does  not  extend  to  defects  caused  by  himself.  Where  he 
creates  the  defect  or  dangerous  condition  in  the  highway  it  is  his  own 
fault  and  he  is  liable  to  third  persons  who  are  injured  thereby  without 
fault  on  their  part.'    If  he  creates  a  nuisance  in  the  highway  he  is 


V.  Canton  Co.,  40  Md.  312,  17  Am. 
Rep.  603;  Heeney  v.  Sprague,  11  R. 
I.  456,  23  Am.  Rep.  502;  Eustace 
V.  Jahns,  38  Cal.  3;  City  of  Roches- 
ter V.  Campbell,  123  N.  Y.  405,  25 
N.  E.  937,  20  Am.  St.  760,  10  L.  R. 
A.  393;  City  of  St.  Louis  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  107  Mo. 
92,  17  S.  W.  637,  28  Am.  St.  402; 
Wilhelm  v.  City  of  Defiance,  58  Ohio 
St.  56,  50  N.  E.  18,  65  Am.  St.  745, 
40  L.  R.  A.  294,  and  authorities 
cited  in  first  note  to  this  section. 
But  see  Mintzer  v.  Hogg,  192  Pa. 
St.  137,  43  Atl.  465;  Brookville  Bor- 
ough V.  Arthurs,  130  Pa.  St.  501,  18 
Atl.  1076;  City  of  Detroit  v.  Chaffee, 
70  Mich.  80,  37  N.  W.  882;  Lynch  v. 
Hubbard,  101  Mich.  43,  59  N.  W.  443. 
Nor  is  he  liable  for  injury  to  one 
who  falls  upon  snow  and  ice  which 
he  has  failed  to  remove  from  in 
front  of  his  premises,  as  required 
by  a  city  ordinance.  Moore  v. 
Gadsden,  93  N.  Y.  12;  Hartford  v. 
Talcott,  48  Conn.  525,  40  Am.  Rep. 
189;  Flynn  v.  Canton  Co.,  40  Md. 
312,  17  Am.  Rep.  603.  Such  an  or- 
dinance was  held  unconstitutional 
in  Gridley  v.  Bloomlngton,  88  111. 
554,  30  Am.  R.  566.  See  also,  Chi- 
cago v.  Crosby,  111  111.  538;  Wood- 
ward V.  Boscobel,  84  Wis.  226,  54  N. 
W.  332;  McGuire  v.  Dist.  of  Colum- 
bia,   24    App.    D.    C.    22;    City    of 


Owensboro  v.  Sweeney,  129  Ky.  607, 
111  S.  W.  364,  33  Ky.  L.  823,  930, 
130  Am.  St.  477.  Contra,  In  re  God- 
dard,  16  Pick.  (Mass.)  504,  28  Am. 
Dec.  259n;  Village  of  Carthage  v. 
Frederick,  122  N.  Y.  268,  25  N.  B. 
480,  19  Am.  St.  490;  10  L.  R.  A. 
178n;  ante,  §  541  (451). 

=  Fletcher  v.  Scotten,  74  Mich.  212, 
41  N.  W.  901. 

"Davis  V.  Rich,  180  Mass.  235,  62 
N.  E.  375;  Hynes  v.  Brewer,  194 
Mass.  435,  80  N.  B.  503,  9  L.  R.  A. 
(N.  S.)  598;  Stevenson  v.  Joy,  152 
Mass.  45,  25  N.  E.  78;  Canfield  v. 
Chicago  &o.  R.  Co.,  78  Mich.  356, 
44  N.  W.  385;  Ray  v.  Jones  &c.  Co., 
92  Minn.  101,  99  N.  W.  782;  Landru 
V.  Lund,  38  Minn.  538,  38  N.  W.  699; 
O'Malley  v.  Gerth,  67  N.  J.  L.  610, 
52  Atl.  563;  City  of  Dayton  v.  Tay- 
lor, 62  Ohio  St.  11,  56  N.  E.  480; 
City  of  San  Antonio  v.  Talerico,  98 
Tex.  151,  81  S.  W.  518.  In  Perrigo 
v.  St.  Louis,  185  Mo.  274,  84  S.  W. 
30,  33,  it  is  clearly  shown  that  the 
rule  that  an  abutter  owes  no  duty 
to  repair  or  keep  the  sidewalk  safe 
and  is  not  liable  for  failure  to  do 
so  has  no  application  to  such  cases 
as  those  here  referred  to,  and  the 
court  quotes  from  Reedy  v.  St. 
Louis  Brewing  Assn.,  161  Mo.  523, 
61  S.  W.  859,  53  L.  R.  A.  805,  as  fol- 
lows:    "It  Is  argued  upon  the  au- 
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generally  liable  therefor  to  all  who  are  specially  damaged  or  injured 
thereby,  and  if  he  has  permission  but  does  not  exercise  due  care  he 
may  be  held  liable  for  negligence.'  These  propositions  are  well  sus- 
tained and  their  application  is  shown  in  numerous  cases  referred  to  in 
the  following  sections. 

§900.  (711)  Liability  of  abutters  for  excavations  and  obstructions 
in  highway. — ^Where  the  owner  makes  excavations  in  a  street  or  side- 
walk, places  obstructions  thereon,  or  otherwise  renders  it  dangerous 
to  passers-by,  he  is,  in  the  absence  of  contributory  negligence,  liable 
to  them  for  an  injury  resulting  therefrom.  *    And  if  the  municipality 


thority  of  Norton  v.  St.  Louis,  97 
Mo.  537,  11  S.  W.  242;  City  of  St. 
Louis  V.  Connecticut  Mutual  Life 
Ins.  Co.,  107  Mo.  92,  17  S.  W.  637, 
28  Am.  St.  402;  Baustian  v.  Young, 
152  Mo.  317,  53  S.  W.  921,  75  Am. 
St.  462,  and  other  cases  cited,  that 
the  abutting  owner  is  not  responsi- 
ble for  the  condition  of  the  sidewalk 
in  his  front,  but  that  the  duty  to 
look  after  that  Is  on  the  city  alone. 
It  does  not,  however,  impair  the 
doctrine  laid  down  in  those  cases 
to  say  that  an  Individual  may  be- 
come liable,  and  jointly  liable  with 
the  city,  for  an  unsafe  condition 
of  the  sidewalk.  This  liability  does 
not  arise  from  the  fact  that  he  is 
the  owner  of  the  property  abutting 
the  sidewalk,  but  from  the  fact  that 
he  is  instrumental  In  causing  the 
condition,  either  by  his  willful  act, 
or  negligent  omission  to  perform  a 
duty  which  the  law  imposes  on 
him."  See  also,  Smith  v.  Edison 
Elec.  &c.  Co.,  198  Mass.  330,  84  N. 
E.  434,  15  L.  R.  A.  (N.  S.)  957; 
Kampmann  v.  Rothwell,  101  Tex. 
535,  109  S.  W.  1089,  17  L.  R.  A.  (N. 
S.)  75Sn;  Wells  v.  Interborough 
Rapid  Transit  Co.,  124  App.  Div.  (N. 
Y.)  631,  109  N.  Y.  S.  231. 

'  "If  he  is  allowed  an  extraor- 
dinary use  of  the  sidewalk  for  his 
private  convenience,  as,  for  exam- 
ple, to  place  in  it  a  manhole  for  the 
reception  of  coal  (Benjamin  v.  Met- 
ropolitan St.  R.  Co.,  133  Mo.  274, 
34  S.  W.  590),  a  water  meter  (Gar- 
vin V.  City  of  St.  Louis,  151  Mo. 
334,  52  S.  W.  210),  or  an  excavation 
in  close  proximity  to  the  sidewalk 


for  a  foundation  for  a  new  building 
(Wiggin  V.  City  of  St.  Louis,  135 
Mo.  558,  37  S.  "W.  528),  the  law  im- 
poses on  him  the  exercise  of  rea- 
sonable care  to  guard  the  public 
from  injury  in  such  use."  Reedy  v. 
St.  Louis  Brewing  Assn.,  161  Mo. 
523,  61  S.  W.  859,  53  L.  R.  A.  805. 
Quoted  with  approval  in  Perrigo  v. 
St.  Louis,  185  Mo.  274,  84  S.  W.  30, 
33.  In  Pennsylvania  Steel  Co.  v. 
Wilkinson,  107  Md.  574,  69  Atl.  412, 
16  L.  R.  A.  (N.  S.)  200,  the  company 
had  obtained  permission  to  con- 
struct certain  trestle  work  over  a 
street  and  permitted  a  rope  to  hang 
across  the  street  so  low  as  to  pre- 
vent the  passage  of  a  buggy  with 
the  top  up.  The  plaintiff's  horse 
was  frightened  by  the  swinging  rope 
as  about  to  pass  under  It  and  plain- 
tiff was  injured.  The  court  held 
the  company  guilty  of  negligence 
and  liable  even  if  the  swinging  or 
movement  of  the  rope  was  caused 
by  a  stranger.  In  MuUins  v.  Siegel- 
Cooper  Co.,  183  N.  Y.  129,  75  N.  B. 
1112,  a  flagstone  was  permitted  to 
rest  on  another,  raising  it  three 
inches  above  the  level  of  the  walk, 
and  to  so  remain  for  several 
months,  and  it  was  held  that  the 
abutter  who  had  the  work  done 
was  liable  to  a  traveler  who 
stumbled  over  it  even  though  the 
work  was  done  by  an  independent 
contractor  employed  by  the  abutter, 
the  work  itself  creating  the  danger- 
ous condition. 

^  Jochem  v.  Robinson,  66  Wis.  638 
29  N.  W.  642;  Garland  v.  Towne,  55 
N.  H.  55,  20  Am.  Rep.  164;   City  of 
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has  been  compelled  to  pay  damages  for  sueli  injury,  it  may  recover 
over  from  the  adjoining  owner  by  whose  fault  the  injury  was  occa- 
sioned, unless  as  to  such  person  the  corporation  is  itself  a  wrongdoer.* 
It  is  no  defense  to  an  action  against  the  abutter  by  the  person  injured 
that  the  city  may  also  be  liable.^" 

§  901.  Liability  for  injuries  caused  by  ice  on  sidewalk  formed  by 
water  from  abutter's  premises. — As  stated  in  a  preceding  section, 
abutters  are  not  usually  liable  to  travelers  suffering  personal  injury  by 
reason  of  defects  caused  by  mere  failure  to  repair.  So,  they  are  not 
liable  for  such  injuries  caused  merely  by  ice  on  the  sidewalks  created 
by  natural  causes  even  though  the  water  may  have  come  from  their 


Chicago  V.  Robbins,  2  Black  (U.  S.) 
418,  17  L.  ed.  298;  Severln  v.  Eddy, 
52  111.  189;  Bush  v.  Johnston,  23  Pa. 
St.  209;  Temperance  Hall  Assn.  v. 
Giles,  33  N.  J.  L.  260;  Ottumwa  v. 
Parks,  43  Iowa  119;  Congreve  v. 
Morgan,  18  N.  Y.  84,  72  Am.  Dec. 
495;  Irvine  v.  "Wood,  51  N.  Y.  224; 
Sexton  v.  Zett,  44  N.  Y.  430;  New 
York  Life  Ins.  Co.  v.  Savage,  58 
Fed.  388,  7  C.  C.  A.  260;  Hawver  v. 
Whalen,  49  Ohio  St.  69,  29  N.  B. 
1049,  14  L.  R.  A.  828n;  Gaston  v. 
Bailey,  24  Ind.  App.  24,  53  N.  B. 
1021;  Shidet  v.  Jules  Dreyfuss  Co., 
50  La.  Ann.  280,  23  So.  837  (lessee 
h«ld  liable  to  one  injured  by  debris 
thrown  on  sidewalk) ;  Maher  v. 
Steuer,  170  Mass.  454,  49  N.  B.  741; 
Gunther  v.  Dranbauer,  86  Md.  1,  38 
Atl.  33;  Perrigo  v.  St.  Louis,  185 
Mo.  274,  84  S.  W.  30,  33  (citing 
text);  Benjamin  v.  Metropolitan  St. 
R.  Co.,  133  Mo.  274,  34  S.  W.  590; 
O'Dwyer  v.  Northern  Market  Co.,  24 
App.  Cas.  (D.  C.)  81;  Borchers  v. 
Galvin  (Tex.  Civ.  App.),  37  S.  W. 
178;  Gumming  v.  T.  A.  Gillespie 
Co.,  62  N.  J.  L.  370,  41  Atl.  693,  868; 
Harrison  v.  New  York  Bay  Ceme- 
tery Co.,  77  N.  J.  L.  514,  73  Atl.  546 
(liable  where  places  hitching  post 
in  street  without  care  to  make  it 
safe);  Burt  v.  Utah  Light  &c.  Co., 
26  Utah  157,  72  Pac.  497.  See  also. 
Nelson  v.  Pehd,  203  111.  120,  67  N. 
B.  828;  Smith  v.  Gllreath,  69  S. 
Car..  353,  48  S.  B.  262;  Shippers' 
Compress  &c.   Co.  v.   Davidson,   35 


Tex.  Civ.  App.  558,  80  S.  W.  1032; 
Covington  Saw  Mill  &c.  Co.  v.  Drex- 
ilius,  120  Ky.  493,  87  S.  W.  266,  117 
Am.  St.  593,  27  Ky.  L.  903.  But  see 
Tompkins  v.  North  Hudson  R.  Co., 
63  N.  J.  L.  322,  43  Atl.  885;  Welsh 
v.  Wilson,  101  N.  Y.  254,  4  N.  B. 
633,  54  Am.  Rep.  698;  Frassi  v.  Mc- 
Donald, 122  Cal.  400,  55  Pac.  139, 
772. 

"McNaughton  v.  City  of  Blkhart, 
85  Ind.  384;  City  of  Elkhart  v. 
Wickwire,  87  Ind.  77;  Catterlin  v. 
City  of  Frankfort,  79  Ind.  547,  41 
Am.  Rep.  627;  Inhabitants  of  West 
Boylston  v.  Mason,  102  Mass.  341; 
Inhabitants  of  Westfield  v.  Mayo, 
122  Mass.  100,  23  Am.  Rep.  292; 
Rochester  v.  Montgomery,  72  N.  Y. 
65;  Littleton  v.  Richardson,  34  N. 
H.  179,  66  Am.  Dec.  759;  Norwich 
V.  Breed,  30  Conn.  535;  Rockford  v. 
Hildebrand,  61  111.  155;  Portland  v. 
Richardson,  54  Me.  46,  89  Am.  Dec. 
720;  Western  &c.  R.  Co.  v.  Atlanta, 
74  Ga.  774;  Faith  v.  Atlanta,  78 
Ga.  779,  4  S.  B.  S;  Cooley  Torts, 
626.  See  also.  City  of  Holyoke  v. 
Hadley  Water  Power  Co.,  174  Mass. 
424,  54  N.  E.  889;  Schneider  v. 
Augusta,  118  Ga.  610,  45  S.  B.  459; 
City  of  Corsicana  v.  Tobin,  23  Tex. 
Civ.  App.  492,  57  S.  W.  319. 

"McDaneld  v.  Logi,  143  111.  487, 
32  N.  B.  423;  Morris  v.  Woodburn, 
57  Ohio  St.  330,  48  N.  B.  1097.  See 
also,  Field  v.  Goody,  199  Mass.  568, 
85  N.  E.  884,  19  L.  R.  A.  (N.  S.)  236. 
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own  property,  so  long  as  they  do  not  cast  the  water  upon  the  sidewalk 
and  are  not  otherwise  guilty  of  wrong.^^  It  has  also  been  held  that  a 
landlord  is  not  liable  where  ice  suddenly  accumulated  on  the  sidewalk 
and  is  suffered,  without  his  knowledge,  to  remain  there  by  the  tenant, 
even  though  the  water  came  from  a  conductor  pipe  or  ditch  which  was 
on  the  premises  before  the  tenant  obtained  possession.^^  But  one  who 
collects  water  artificially  and  casts  it  upon  the  sidewalk  so  that  it 
forms  ice  and  renders  the  sidewalk  unsafe  is  liable  to  a  pedestrian  who 
is  injured  thereby  while  in  the  exercise  of  due  care  j^^  and  this  has  been 
held  to  be  true  even  though  the  condition  was  originally  created  by 
the  owner's  grantor  and  although  water  from  other  sources  contributed 
to  the  dangerous  condition,^*  or  the  town  had  left  a  depression  in  the 
sidewalk.^" 

§  902.  (713)  Coal  holes  and  vaults. — So  far  has  this  doctrine  been 
carried  that  an  adjoining  owner  has  .been  held  liable  for  personal  in- 
juries caused  by  the  breaking  of  a  flagstone  or  defective  grating  cover- 
ing an  excavation  under  the  sidewalk,  made  without  authority  for  his 


"Moore  v.  Gadsden,  87  N.  Y.  84, 
41  Am.  Rep.  352;  Brown  v.  Wysong, 
1  App.  Dlv.  (N.  Y.)  423,  37  N.  Y.  S. 
281.  See  also,  City  of  Elkhart  v. 
Wickwire,  87  Ind.  77;  Kirby  v. 
Boylston  Market  Assn.,  14  Gray 
(Mass.)  249,  74  Am.  Dec.  682; 
Greenlaw  v.  Milliken,  100  Me.  440, 
62  Atl.  145. 

"Gardner  v.  Rhodes,  114  Ga.  929, 
41  S.  E.  63,  57  L.  R.  A.  749;  City  of 
New  Castle  v.  Kurtz,  210  Pa.  183, 
59  Atl.  989,  69  L.  R.  A.  488,  105  Am. 
St.  798.  But  compare  Brown  v. 
White,  202  Pa.  297,  51  Atl.  962,  58 
L.  R.  A.  321n,  and  also  the  last  Mas- 
sachusetts case  referred  to  in  note 
14,  Infra. 

"  Hynes  v.  Brewer,  194  Mass.  435, 
80  N.  B.  503,  9  L.  R.  A.  (N.  S.) 
598n;  Dahlin  v.  Walsh,  192  Mass. 
163,  77  N.  B.  830,  6  L.  R.  A.  (N.  S.) 
615n;  Field  v.  Gowdy,  199  Mass.  568, 
85  N.  E.  884,  19  L.  R.  A.  (N.  S.) 
236;  Loois  v.  Eureka  Club,  37  App. 
Div.  (N.  Y.)  628,  56  N.  Y.  S.  66; 
Brown  v.  White,  202  Pa.  297,  51  Atl. 
962,  58  L.  R.  A.  321n;  Benard  v. 
Woonsocket   Bobbin    Co.,    23    R.    I. 


581,  51  Atl.  209.  See  also,  Tremblay 
V.  Harmony  Mills,  171  N.  Y.  598,  64 
N.  E.  501;  McConnell  v.  Bostchman, 
72  Hun  (N;  Y.)  238,  25  N.  Y.  S.  390; 
Macauley  v.  Schneider,  9  App.  Div. 
(N.  Y.)  279,  41  N.  Y.  S.  519.  But 
compare  Wenzlick  v.  McCotter,  87  N. 
Y.  122,  41  Am.  Rep.  358;  Jessup  y. 
Bamford  Bros.  &c.  Co.,  66  N.  J.  L.  641, 
51  Atl.  147,  58  L.  R.  A.  329,  88  Am. 
St.  502;  Reedy  v.  St.  Louis  Brewing 
Assn.,  161  Mo.  523,  61  S.  W.  859,  53 
L.  R.  A.  805. 

"Hynes  v.  Brewer,  194  Mass.  435, 
80  N.  E.  503,  9  L.  R.  A.  (N.  S.) 
598n.  And,  while  a  landlord  would 
not  be  liable  for  the  act  of  the  ten- 
ant having  possession  and  sole  con- 
trol, the  landlord  having  created  the 
condition  and  continuing  nuisance 
cannot  escape  responsibility  by 
leasing  the  premises.  Maloney  v. 
Hayes,  —  Mass.  — ,  91  N.  E.  911. 
Compare  Burke  v.  Tricalli,  124  La. 
774,  50  So.  710;  Byne  v.  Americus,  6 
Ga.  App.  48,  64  S.  B.  285. 

»=  Field  V.  Gowdy,  199  Mass.  568, 
85  N.  E.  884,  19  L.  R.  A.  (N.  S.) 
236. 
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own  use/^  even  though  it  may  have  been  safe  in  the  first  instance  and 
afterwards  rendered  unsafe  by  lapse  of  time  or  the  wrongful  acts  of 
third  persons.^^  If,  however,  the  owner  is  authorized  to  maintain  such 
an  excavation  or  coal-hole  opening  into  the  sidewalk,  so  that  it  cannot 
be  said  to  constitute  a  nuisance,  he  ought  to  be  held  only  to  the  exer- 
cise of  ordinary  and  reasonable  care  and  diligence  in  making  and 
keeping  it  safe.^^    But  even  in  such  a  case  it  is  not  necessary,  in  order 


"  Congreve  v.  Smith,  18  N.  Y.  79; 
Robbins  v.  Chicago,  4  "Wall.  (U.  S.) 
657,  679,  18  L.  ed.  427;  Nelson  v. 
Godfrey,  12  111.  20;  Gridley  v. 
Bloomington,  68  111.  47,  50;  Gwin- 
nell  V.  Earner,  L.  R.  10  C.  P.  658; 
City  of  Portland  v.  Richardson,  54 
Me.  46,  89  Am.  Dec.  720;  Gaston  v. 
Bailey,  24  Ind.  App.  24,  53  N.  E. 
1021;  Stevens  v.  Walpole,  76  Mo. 
App.  213;  City  of  Pawtucket  v.  Bray, 
20  R.  I.  17,  37  Atl.  1,  78  Am.  St. 
837.  See  also,  McNaughton  v.  Elk- 
hart, 85  Ind.  384;  O'Malley  v.  Gerth, 
67  N.  J.  L.  610,  52  Atl.  563.  But  con- 
sent has  often  been  presumed. 
Korte  V.  St.  Paul  Trust  Co.,  54  Minn. 
530,  56  N.  W.  246;  Jorgensen  v. 
Squires,  144  N.  Y.  280,  39  N.  E.  373; 
Hart  V.  McKenna,  106  App.  Div.  (N. 
Y.)  219,  94  N.  Y.  S.  216.  The  owner 
must  see  that  the  sidewalk  is  re- 
stored to  its  original  safety,  even 
where  he  has  permission  to  exca- 
vate under  it.  Clifford  v.  Dam,  81 
N.  Y.  52;  Calder  v.  Smalley,  66 
Iowa  219,  23  N.  W.  638,  55  Am.  Rep. 
270.  In  Murphy  v.  Herold  Co.,  137 
Wis.  609,  119  N.  W.  294,  a  lessee 
was  held  liable  for  defective  coal 
hole. 

"  Congreve  v.  Morgan,  18  N.  Y. 
84,  72  Am.  Dec.  495,  and  note.  Ap- 
proved by  Judge  Dillon,  2  Dillon 
Munic.  Corp.,  §  1033,  n.  1.  See  also, 
Barry  v.  Terkildsen,  72  Cal.  254,  13 
Pac.  657,  1  Am.  St.  55;  Stockton 
Auto  Co.  V.  Confer,  154  Cal.  402,  97 
Pac.  881;  Morris  v.  Woodburn,  57 
Ohio  St.  330,  48  N.  E.  1097;  Smith 
V.  McDowell,  148  111.  51,  35  N.  E. 
141,  22  L.  R.  A.  393;  Calder  v. 
Smalley,  66  Iowa  219,  23  N.  W.  638, 
55  Am.  Rep.  270;  Creed  v.  Hart- 
mann,  29  N.  Y.  591,  86  Am.  Dec.  341, 
and  note;  Hart  v.  McKenna,  106  App. 
23—11  Elliott  R.  and  S. 


Div.  (N.  Y.)  219,  94  N.  Y.  S.  216; 
Berger  v.  Content,  47  Misc.  (N.  Y.) 
390,  94  N.  Y.  S.  12;  Schneider  v. 
"Winkler,  74  N.  J.  L.  71,  70  Atl.  731; 
Stephani  v.  Brown,  40  111.  428; 
"Wickwire  v.  Angola,  4  Ind.  App. 
253,  30  N.  E.  917.  Contra,  Fisher  v. 
Thirkell,  21  Mich.  1,  4  Am.  Rep.  422; 
Adams  v.  Fletcher,  17  R.  I.  137,  20 
Atl.  263,  33  Am.  St.  859;  City 
of  "Wabash  v.  Southworth,  54  Minn. 
79,  55  N.  "W.  818  (but  holding  that 
while  not  an  insurer  he  must  still 
use  reasonable  care  and  can  only 
free  himself  from  the  duty  of  main- 
taining it  in  a  safe  condition  by  re- 
moving it  and  restoring  the  side- 
walk to  its  original  condition).  Com- 
pare "Wolf  v.  Kilpatrick,  101  N.  Y. 
146,  4  N.  B.  188,  54  Am.  Rep.  672, 
where  the  owner,  having  obtained 
permission  from  the  city  to  exca- 
vate under  the  sidewalk,  was  held 
not  liable  to  one  who  fell  through 
the  coal  hole,  the  cover  of  which 
had  been  broken  without  the  own- 
er's knowledge.  As  to  when  the 
owner  may  recover  over  from  such 
third  person,  see  Churchill  v.  Holt, 
127  Mass.  165,  34  Am.  Rep.  355.  As 
to  liability  of  city,  see  Sweeney  v. 
Butte,  15  Mont.  274,  39  Pac.  286; 
City  of  Guthrie  v.  Nix,  5  Okla.  555, 
49  Pac.  917;  Dell  Rapids  &c.  Co.  v. 
Dell  Rapids,  11  S.  Dak.  116,  75  N. 
"W.  898,  74  Am.  St.  783;  Allen  v. 
City  of  Boston,  159  Mass.  324,  34  N'. 
E.  519,  38  Am.  St.  423;  Beall  v. 
Seattle,  28  "Wash.  593,  69  Pac.  12. 
92  Am.  St.  892,  61  L.  R.  A.  583 
and  note;  Hayes  v.  Seattle,  43 
"Wash.  500,  86  Pac.  852,  117  Am.  St. 
1062,  7  L.  R.  A.  (N.  S.)  424  and 
note. 

""Wolf   v.    Kilpatrick,    101    N.    Y. 
146,  4  N.  E.  188,  54  Am.  Rep.  672; 
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to  charge  the  owner  with  notice  and  negligence,  that  the  defect  should 
be  "so  notorious  as  to  be  evident  to  all  pedestrians  passing  in  the  im- 
mediate neighborhood."^* 

§  903.  (713)  Basement  areas  and  excavations  near  highway. — The 

owner  of  a  hotel  is  liable  to  a  traveler  who,  while  exercising  due  care, 
falls  into  an  area  arranged  for  lowering  trunks  into  the  hotel  base- 
ment, where  the  fall  is  caused  by  loose  or  defective  fastenings  of  the 
rail  guarding  the  area,  of  which  defect  the  owner  has  notice.^"    So,  the 


Clifford  V.  Dam,  81  N.  Y.  52;  Dick- 
son V.  Hollister,  123  Pa.  St.  421,  16 
Atl.  484,  10  Am.  St.  533;  Babbage 
V.  Powers,  130  N.  Y.  281,  29  N.  E. 
132,  134,  14  L.  R.  A.  398  (citing 
text);  Jorgensen  v.  Squires,  144  N. 
Y.  280,  39  N.  E.  373;  Trustees  of 
Canandaigua  v.  Poster,  156  N.  Y. 
354,  50  N.  E.  971,  66  Am.  St.  575,  41 
L.  R.  A.  554;  Mixer  v.  Herriclj,  78 
Vt.  349,  62  Atl.  1019;  Stackbouse  v. 
Vendig,  166  Pa.  St.  582,  31  Atl.  349 
(cellar  door);  Korte  v.  C.  G.  Lewis 
Coal  Co.,  54  Minn.  530,  56  N.  "W. 
246;  Wickwire  v.  Angola,  4  Ind. 
App.  253,  30  N.  E.  917,  919  (citing 
text) ;  West  Chicago  Masonic  Assn. 
V.  Cohn,  192  111.  210,  61  N.  E.  439, 
440,  85  Am.  St.  327,  330,  55  L.  R.  A. 
235  (citing  text).  See  also,  Frassi 
V.  McDonald,  122  Cal.  400,  55  Pao. 
139;  Sanford  v.  White,  132  Fed.  531, 
535  (citing  text).  See  as  to  permit 
and  when  revocable  J.  Burton  Co.  v. 
Chicago,  236  111.  383,  86  N.  E.  93, 
with  which  compare  Gregsten  v. 
Chicago,  145  111.  451,  34  N.  E.  426, 
36  Am.  St.  496.  And  as  to  authority 
or  lack  of  authority  to  allow  coal 
holes,  vaults  and  the  like,  see  note 
in  16  L.  R.  A.  (N.  S.)  1038.  Also  Ta- 
coma  Safety  Deposit  Co.  v.  Chicago, 
—  111.  — ,  93  N.  E.  153;  Sears  v.  City 
of  Chicago,  —  111.  — ,  93  N.  E.  158. 

1=  Dickson  v.  Hollister,  123  Pa.  St. 
421,  16  Atl.  484,  10  Am.  St.  533.  He 
is  bound  to  use  reasonable  care  to 
keep  it  in  a  safe  condition.  Benja- 
min V.  Metropolitan  St.  R.  Co.,  133 
Mo.  274,  S4  S.  W.  590;  Stevenson 
V.  Joy,  152  Mass.  45,  25  N.  E.  78; 
Ray  V.  Jones  &c.  Co.,  92  Minn.  101, 
99  N.  W.  782;  Stevens  v.  Walpole, 
76  Mo.  App.  213;  Devine  v.  National 
Wall  Paper  Co.,  95  App.  Div.  (N. 
Y.)  194,  88  N.  Y.  S.  704;  Trustees  of 


Canandaigua  v.  Foster,  156  N.  Y. 
354,  50  N.  E.  971,  66  Am.  St.  575,  41 
L.  R.  A.  554  (citing  text,  and  hold- 
ing that  the  duty  does  not  cease 
by  leasing  part  of  the  premises). 
But  see  Jennings  v.  Van  Schaick, 
108  N.  Y.  530,  15  N.  E.  424,  2  Am. 
St.  459;  West  Chicago  Masonic 
Assn.  V.  Cohn,  192  111.  210,  61  N.  E. 
439,  85  Am.  St.  327,  55  L.  R.  A.  235. 
It  is  also  held  in  French  v.  Boston 
Coal  Co.,  195  Mass.  334,  81  N.  E. 
265,  122  Am.  St.  257,  11  L.  R.  A. 
(N.  S.)  993,  and  cases  cited  in  note 
that  the  owner  cannot  shift  his  re- 
sponsibility. And  see  Scott  v. 
Curtis,  195  N.  Y.  424,  88  N.  E.  794; 
Murphy  v.  Herold  Co.,  137  Wis. 
609,  119  N.  W.  294;  City  of  Se- 
attle V.  Puget  Sound  Imp.  Co.,  47 
Wash.  22,  91  Pac.  255,  125  Am.  St. 
884,  12  L.  R.  A.  (N.  S.)  949n.  The 
rule  that  notice  must  be  taken  of 
the  likelihood  of  wood,  stone  and 
iron  being  weakened  and  injured 
by  the  action  of  the  elements,  or  by 
the  wear  and  tear  of  time  and  use, 
applies  quite  as  forcibly  to  private 
persons  as  to  public  corporations, 
and  it  may  be  negligence  to  omit 
such  care  and  '  precautions  as  are 
necessary  to  prevent  injury  from  de- 
cay caused  by  time  and  the  wear 
caused  by  use.  See  Williams  v. 
Louisiana  Elec.  Light  &c.  Co.,  43  La. 
Ann.  295,  8  So.  938.  See  also  as  to 
permission  not  relieving  from  the 
exercise  of  proper  care,  Wile  v. 
Los  Angeles  Ice  &c.  Co.,  2  Cal.  App. 
190,  83  Pac.  271;  Independence  v. 
Jekel,  38  Iowa  427;  Endicott  v. 
Triple  State  Nat.  Gas  Co.  (Ky.)  76 
S.  W.  516,  25  Ky.  L.  862. 

™  Hotel  Assn.  of  Omaha  v.  Walter, 
23  Neb.  280,  36  N.  W.  561. 
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owner  of  a  private  passage-way  opening  into  a  cellar  within  the  limits 
of  a  street  is  liable  to  a  traveler  thereby  injured,  notwithstanding  the 
municipality  may  also  be  liable  under  the  law.^^  Indeed,  it  may  be 
stated  as  a  general  nile  that  the  adjoining  owner  is  liable  to  those 
properly  using  a  highway  for  injuries  caused  by  any  dangerous  excava- 
tion made  by  him  so  near  the  highway  as  to  render  it  unsafe.^^  But  if 
the  excavation  is  not  so  situated  or  left  in  such  condition  as  to  render 
the  highway  unsafe  to  travelers  using  ordinary  care,  there  is,  as  a  rule 
at  least,  no  liability  on  the  part  of  the  landowner.^^ 


"^Landru  v.  Lund,  38  Minn.  538, 
38  N.  W.  699.  Where  property  had 
an  area  along  its  entire  front,  with- 
out a  railing  which  was  required  by 
ordinance,  it  was  held  no  defense 
that  the  injured  person  fell  into  the 
area  at  a  point  where  the  entrance 
would  have  been  had  there  been  a 
railing.  McGlU  v.  Dist.  of  Colum- 
bia, 4  Mackey  D.  C.  70,  54  Am.  Rep. 
256.  See  also,  Buesching  v.  St. 
Louis  &c.  Co.,  73  Mo.  219,  39  Am. 
Rep.  503,  and  compare  Bond  v. 
Smith,  113  N.  Y.  378,  21  N.  B.  128; 
Kelly  V.  Bennett,  132  Pa.  St.  218,  19 
Atl.  69,  19  Am.  St.  594,  7  L.  R.  A. 
120. 

==  Barnes  v.  Ward,  9  C.  B.  392; 
Hadley  v.  Taylor,  L.  R.  1  C.  P.  53; 
Beck  V.  Carter,  68  N.  Y.  283,  23  Am. 
Rep.  175;  Homan  v.  Stanley,  66  Pa. 
St.  464,  5  Am.  Rep.  389;  Sanders  v. 
Reister,  1  Dak.  151,  46  N.  W.  680; 
Norwich  v.  Breed,  30  Conn.  535; 
Stratton  v.  Staples,  59  Me.  94.  See 
also.  Graves  v.  Thomas,  95  Ind.  361, 
364,  48  Am.  Rep.  727;  Crogan  v. 
Schiele,  53  Conn.  186,  1  Atl.  899,  5 
Atl.  673,  55  Am.  Rep.  88;  Malloy 
V.  Hibernia  &c.  Co.  (Cal.),  21  Pao. 
525;  State  v.  Society,  42  N.  J.  L. 
504;  Sutphen  v.  Hedden,  67  N.  J.  L. 
324,  51  Atl.  721;  Nelson  v.  Fehd,  203 
111.  120,  67  N.  B.  828.  In  Howland 
V.  Vincent,  10  Met.  (Mass.)  371,  43 
Am.  Dec.  442,  the  property  owner 
was  held  not  liable  for  an  excava- 
tion within  less  than  two  feet  of  the 
highway,  but  this  case  has  been 
condemned  as  unsound,  and,  as  we 
think,  with  justice.  Shearm.  & 
Red.  Neg.,  §  505.  It  has,  however, 
been  approved  by  the  same  court 
in  a  late  case,  in  which  it  is  inti- 


mated that  the  abutter  can  in  no 
event  be  liable  at  common  law,  as 
applied  in  that  court,  for  not  guard- 
ing excavations  on  his  own  property 
so  as  to  prevent  travelers  on  the 
highway  from  falling  into  them. 
The  court  say  that  it  is  the  duty  of 
the  city  in  such  a  case  to  erect  bar- 
riers at  the  side  of  the  street.  Mc- 
Intire  v.  Roberts,  149  Mass.  450,  22 
N.  E.  13,  14  Am.  St.  432n,  4  L.  R.  A. 
519.  See  also,  Lorenzo  v.  Wirth, 
170  Mass.  596,  49  N.  B.  1010,  40  L. 
R.  A.  347;  Boston  v.  Brooks,  187 
Mass.  286,  73  N.  B.  206. 

^Hardcastle  v.  South  Yorkshire 
R.  Co.,  4  Hurlst.  &  Norm.  67,  72; 
Bramlich  v.  Wurst,  86  Pa.  St.  74,  27 
Am.  Rep.  684;  Beck  v.  Carter,  68 
N.  Y.  283,  23  Am.  Rep.  175;  Binks 
V.  South  Yorkshire  R.  Co.,  3  Best  & 
S.  244;  Gorr  v.  Mittlestaedt,  96 
Wis.  296,  71  N.  W.  656;  Thomp.  Neg. 
(2d  ed.)  §  1228.  See  also.  Min- 
eral City  V.  Gilbow,  81  Ohio  St. 
263,  90  N.  E.  800,  25  L.  R.  A.  (N. 
S.)  627.  Whether  the  excavation 
is  so  near  as  to  render  travel  un- 
safe has  been  held  to  be  a  ques- 
tion for  the  jury.  Warner  v.  Hol- 
yoke,  112  Mass.  362.  See  also.  Drew 
V.  Sutton,  55  Vt.  586,  45  Am.  Rep. 
644n.  So,  as  to  whether  it  is  safe- 
guarded. Schneider  v.  Winkler,  74 
N.  J.  L.  71,  70  Atl.  730.  An  owner 
who  digs  an  excavation  on  his  own 
land  distant  from  the  highway  is 
not  liable  to  one  who  sustains  an 
injury  by  falling  into  it,  unless  the 
injured  person  was  expressly  or  im- 
pliedly invited  or  allured  to  the 
owner's  premises.  Binks  v.  South 
Yorkshire  R.  Co.,  3  B.  &  S.  244; 
Evansville  &c.  R.  Co.  v.  Griffin,  100 
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§  904.  (714)  Barbed  wire  fences — ^Injuries  to  cattle. — In  a  case  de- 
cided by  the  supreme  court  of  Indiana,  it  was  held  that,  while  the  erec- 
tion of  a  barbed  wire  fence  by  a  landowner  upon  his  own  property, 
but  along  the  line  of  a  highway,  would  not  in  itself  render  him  liable 
to  one  who  might  sustain  an  injury  therefrom,  yet,  as  the  fence  in  ques- 
tion was  maintained  in  a  negligent  manner,  and  the  enclosed  pasture, 
on  which  horses  were  grazing,  enticed  horses  to  enter  from  the  high- 
way, the  landowner  was  liable  for  an  injury  to  the  horse  of  another 
which  had  attempted  to  cross  the  fence  from  the  highway  on  which 
such  horse  was  lawfully  running  at  the  time.^*  And  abutting  owners 
have  also  been  held  liable  for  injuries  sustained  by  cattle  falling  into 
excavations  near  the  highway.^^  But  an  abutter  is  not  liable,  in  the 
absence  of  negligence,  to  one  who  is  injured  by  a  barbed  wire  fence 
erected  along  a  highway,  but  upon  the  owner's  premises,  for  the  pur- 
pose of  protecting  the  same.^^ 


Ind.  221,  50  Am.  Rep.  783.  An 
owner  of  land  is  not  liable  to  an  in- 
truder or  a  trespasser  for  injury  re- 
sulting from  negligence.  Galveston 
Oil  Co.  V.  Morton,  70  Tex.  400,  7  S. 
W.  756,  8  Am.  St.  611;  Campbell  v. 
Lunsford,  83  Ala.  512,  3  So.  522; 
Reardon  v.  Thompson,  149  Mass. 
267,  21  N.  E.  369;  Clapp  v.  La  Grill, 
103  Tenn.  164,  52  S.  W.  134.  It  is 
otherwise  where  he  invites  or  al- 
lures the  injured  person  to  come 
upon  his  premises.  Nave  v.  Flack, 
90  Ind.  205,  46  Am.  Rep.  205; 
Sweeney  v.  Old  Colony  &c.  R.  Co., 
10  Allen  (Mass.)  368,  87  Am.  Dec. 
644n;  Bennett  v.  Railroad  Co.,  102 
U.  S.  577,  26  L.  ed.  235;  Nichols  v. 
Washington  &c.  R.  Co.,  83  Va.  99,  5 
S.  E.  171,  5  Am.  St.  257;  Tomle  v. 
Hampton,  129  111.  379,  21  N.  E.  800. 
See  and  compare  Stevens  v.  Nich- 
ols, 155  Mass.  472,  29  N.  E.  1150; 
and  see  generally  for  a  full  discus- 
sion of  the  general  subject  of  tres- 
passers or  licensees  and  persons  in- 
vited and  difference  as  to  liability 
to  them,  3  Elliott  on  Railroads  (2d. 
ed.),  §  1248,  et  seq.  See  also  as  to 
termination  of  license  to  excavate 
basement  under  sidewalk  by  notice. 
United  States  v.  Boston  Elevated 
R.  Co.,  176  Fed.  963;  and  Holmes 
V.  Drew,  151  Mass.  578,  25  N.  E.  22; 
also  note  to  Lepnick  v.  Gaddis,  26 
L.  R.  A.  686,  and  Dobbins  v.  Mis- 


souri &c.  R.  Co.,  38  L.  R.  A.  573; 
Crogan  v.  Schiele,  53  Conn.  186,  1 
Atl.  899,  5  Atl.  673,  55  Am.  Rep.  88. 
^Sisk  V.  Crump,  112  Ind.  504,  14 
N.  E.  381,  2  Am.  St.  213;  Loveland 
V.  Gardner,  79  Gal.  317,  21  Pac.  766, 
4  L.  R.  A.  395.  A  barbed  wire  fence 
erected  by  a  railroad  company  along 
a  country  road  is  not  necessarily  a 
nuisance.  Hillyard  v.  Grand  Trunk 
R.  Co.,  8  Ont.  Rep.  583.  See  West 
V.  Ward,  77  Iowa  323,  42  N.  W.  309, 
14  Am.  St.  284,  39  Alb.  L.  J.  447; 
Floaten  v.  Perrell,  24  Neb.  347,  38 
N.  W.  732;  Boggs  v.  Missouri  Pac. 
R.  Co.,  18  Mo.  App.  274;  Atlanta  &c. 
R.  Co.  V.  Hudson,  62  Ga.  679;  Indi- 
ana &c.  R.  Co.  V.  Schertz,  12  Bradw. 
(111.  App.)  304;  Williams  v.  Mud- 
gett,  29  Alb.  L.  J.  23;  Cochran  v. 
Town  of  Shepherdsville  (Ky.),  43 
S.  W.  250,  19  Ky.  L.  1192.  The  rule 
deducible  from  the  adjudged  cases 
seems  to  be  substantially  this:  It 
is  not  necessarily  negligence  to  use 
a  barbed  wire  fence,  but  it  should 
be  so  used  and  cared  for  as  not  un- 
necessarily to  endanger  persons  or 
property. 

==  Jones  v.  Nichols,  46  Ark.  207,  55 
Am.  Rep.  575;  Haughey  v.  Hart,  62 
Iowa  96,  17  N.  W.  189,  49  Am.  Rep. 
138.  But  compare  Muir  v.  Thixton 
&c.  Co.,  119  Ky.  753,  78  S.  W.  466, 
25  Ky.  L.  1688. 

*Quigley   v.    Clough,    173    Mass. 
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§  905.  (715)  railing  buildings  and  other  objects. — If  the  adjoin- 
ing owner  erects  a  building  on  his  premises  near  the  line  of  the  street, 
he  is  bound  to  take  ordinary  and  reasonable  care  to  prevent  it  from 
falling  and  injuring  persons  lawfully  in  the  street.^'  Thus,  it  is  said 
in  a  recent  case  that  it  is  the  duty  of  the  owner  of  a  building  which 
abuts  on  a  highway  to  use  reasonable  care  to  keep  it  from  being  a 
source  of  danger  to  the  public  after  its  construction  as  much  as  it  is  to 
see  that  it  is  not  a  source  of  danger  to  the  public  by  reason  of  improper 
or  unskillful  construction.^^  And  if  he  leaves  a  ruinous  wall  in  such 
condition  that  it  becomes  a  nuisance,  he  will  be  liable  to  a  traveler  upon 
whom  it  falls.^°  So,  where  the  adjoining  owner  permitted  a  telegraph 
company  to  suspend  wires  from  his  chimney,  causing  it  to  fall  into  the 
street,  he  was  held  liable  therefor.^"  So,  where-  an  overhanging  sign 
was  blown  down.^^    So,  where  a  window  fell  from  a  building  owing  to 


429,  53  N.  E.  884,  73  Am.  St.  303,  45 
L.  R.  A.  500;  Kelly  v.  Bennett,  132 
Pa.  St.  218,  19  Atl.  69,  19  Am.  St. 
594,  7  L.  R.  A.  120.  But  see  Carskad- 
don  V.  Mills,  5  Ind.  App.  22,  31  N. 
E.  559;  Fenna  v.  Clare  (1895),  1  Q. 
B.  199. 

"  Mullen  V.  St.  John,  57  N.  Y.  567, 
15  Am.  Rep.  530;  Lowell  v.  Spauld- 
Ing,  4  Cush.  (Mass.)  277,  50  Am. 
Dec.  775n;  Murray  v.  MoShane,  52 
Md.  217,  36  Am.  Rep.  367.  If  one 
piles  lumber  near  tlte  line  of  the 
street  so  negligently  and  improperly 
that  it  falls  upon  and  injures  a  pas- 
ser-by, an  action  will  lie.  Pastene 
v.  Adams,  49  Cal.  87.  See  also,  Tay- 
lor V.  Winsor,  —  R.  I.  — ,  73  Atl. 
388.  See,  upon  the  general  subject, 
Maddox  v.  Cunningham,  68  Ga.  431, 
45  Am.  Rep.  500;  Mullen  v.  St.  John, 
57  N.  Y.  567,  15  Am.  Rep.  530;  Jager 
V.  Adams,  123  Mass.  26,  25  Am.  Rep. 
7;  Ryder  v.  Kinsey,  62  Minn.  85,  64 
N.  W.  94,  34  L.  R.  A.  557,  54  Am. 
St.  623. 

^  Sinkovitz  v.  Peters  Land  Co.,  5 
Ga.  App.  788,  64  S.  B.  93  (also  con- 
taining an  extended  discussion  of 
the  res  ipsa  loquitur  doctrine). 

=»  Rector  of  Church  v.  Buckhart,  3 
Hill  193;  Wilkinson  v.  Detroit  &c. 
Works,  73  Mich.  405,  41  N.  W.  490. 
See  Grogan  v.  Broadway  &c.  Co.,  87 
Mo.  321;  Kappes  v.  Appel,  14  Bradw. 
(111.  App.)    170;    Gorham  v.  Gross, 


125  Mass.  232,  28  Am.  Rep.  224;  Sil- 
verton  v.  Marriott  (1888),  52  J.  P. 
677;  Tarry  v.  Ashton,  L.  R.  1  Q.  B. 
D.  314,  45  L.  J.  Q.  B.  260. 

=»Gray  v.   Boston  Gas  Light  Co., 
114  Mass.  149,  19  Am.  Rep.  324. 

^  Salisbury  v.  Herchenroder,  106 
Mass.  458,  8  Am.  Rep.  354.  See 
also.  Garland  v.  Towne,  55  N.  H.  55, 
20  Am.  Rep.  164;  St.  Louis  &o.  R. 
Co.  V.  Hopkins,  54  Ark.  209,  15  S.  W. 
610,  12  L.  R.  A.  189;  Hearst's  Chi- 
cago American  v.  Spiss,  117  111.  App. 
436;  Morris  v.  Strobel  &c.  Co.,  81 
Hun  (N.  Y.)  1,  30  N.  Y.  S.  571;  Mc- 
Crorey  v.  Garrett,  109  Va.  645,  64 
S.  B.  978.  So,  where  an  Iron  lamp 
hanging  over  the  sidewalk  fell  on  a 
traveler.  Tarry  v.  Ashton,  L.  R.  1 
Q.  B.  Div.  314,  45  L.  J.  Q.  B.  260. 
See  also,  Gallagher  v.  Edison  &c. 
Co.,  72  Mo.  App.  576.  In  actions  of 
the  class  under  consideration  the 
basis  of  the  right  of  recovery  is  neg-i 
ligence,  at  least  where  the  object 
is  not  a  nuisance,  and  where  there 
is  no  negligence  there  is  no  cause 
of  action.  This  is  well  illustrated 
by  the  case  of  Schell  v.  Second  Na- 
tional Bank,  14  Minn.  43.  In  that 
case  the  owner  believed  the  wall  to 
be  safe,  and  he  procured  its  inspec- 
tion by  a  competent  person,  who 
gave  it  as  his  judgment  that  the 
wall  was  safe,  and  it  was  held  that 
no    action    would    lie    against    the 
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its  defective  condition.'^  Other  illustrative  cases  are  referred  to  and 
reviewed  in  a  case  lately  decided  by  the  supreme  court  of  Minnesota, 
wherein  it  is  held  that  the  liability  of  the  owner  of  a  building  for  in- 
jury to  a  traveler  upon  the  highway  caused  by  the  fall  of  an  awning 
is  to  be  determined  upon  the  principles  of  negligence  in  accordance 
with  the  maxim  res  ipsa  loquitur,  but  not  upon  the  doctrine  of  insur- 
ance of  safety.^  ^ 

§  906.  (716)  Obstructions  in  highway. — If  the  adjoining  owner 
fells  a  tree,  although  it  may  have  been  growing  upon  his  own  land,  in 
such  a  manner  that  it  falls  across  the  highway  and  obstructs  passage, 
he  will  be  liable  to  a  traveler  for  an  injury  thereby  caused  to  him.^* 
So,  if  he  leaves  dangerous  machinery  in  an  alley  for  a  long  time,  and 
a  child  is  injured  by  falling  over  or  against  such  machinery,  the  owner 
will  be  liable  as  well  as  the  city.^°    He  has  no  right  to  store  his  wagon 


owner.  This  decision  is  a  just  one, 
for  no  property  owner  is  bound  to 
make  his  building  absolutely  safe; 
he  is  exonerated  if  he  does  all  that 
a  man  of  ordinary  prudence  would 
do  under  like  circumstances.  But 
he  does  not  do  his  full  duty  where 
he  acts  upon  his  own  judgment  in 
a  case  where  only  a  skilled  and  ex- 
perienced man  can  judge  correctly, 
and  in  such  a  case  it  is  the  duty  of 
the  owner  to  use  reasonable  care 
and  diligence  to  secure  the  assist- 
ance and  advice  of  a  competent  per- 
son, for  he  cannot  claim  immunity 
upon  the  ground  that  he  honestly 
exercised  his  own  judgment,  as  it 
may  have  been  carelessness  to  trust 
his  own  unassisted  judgment.  In 
Press  v.  Penny,  134  Mo.  App.  121, 
114  S.  W.  74,  it  was  held  that  an 
abutter  was  not  liable  where  the 
servant  of  an  independent  contrac- 
■  tor,  while  fixing  a  sign  fell  upon  a 
pedestrian. 

"^Ferrier  v.  Trepannier,  24  Can. 
S.  C.  D.  86. 

^  Waller  v.  Ross,  100  Minn.  7,  110 
N.  W.  252,  117  Am.  St.  661,  12  L.  R. 
A.  (N.  S.)  721,  and  note.  Compare 
also,  Press  v.  Penny,  134  Mo.  App. 
121,  114  S.  W.  74.  But  see  Mc- 
Crorey  v.  Garrett,  109  Va.  645,  64 
S.  B.  978,  24  L.  R.  A.  (N.  S.).139. 
In  McHarge  v.  Newcomer,  117  Tenn. 


595,  100  S.  W.  700,  9  L.  R.  A.  (N. 
S.)  298,  it  Is  held  that  one  who 
maintains  an  awning  over  a  high- 
way cannot  escape  liability  for  in- 
jury to  a  pedestrian  by  reason  of 
the  fact  that  he  employed  an  inde- 
pendent contractor,  but  a  contrary 
conclusion  is  reached  in  McNulty 
V.  Ludwig,  125  App.  Div.  (N.  Y.) 
291,  109  N.  Y.  S.  703.  Compare,  how- 
ever, Friedman  v.  New  York,  63 
Misc.  (N.  Y.)  310,  116  N.  Y.  S.  750, 
and  see  Byne  v.  Americus,  6  Ga. 
App.  48,  64  S.  E.  285. 

»*Nagle  V.  Brown,  37  Ohio  St.  7. 
A  landowner  is  not,  however,  liable 
for  the  fall  of  a  rotten  limb  from  a 
tree  maintained  on  the  sidewalk  in 
front  of  his  premises  by  the  city. 
Weller  v.  McCormick,  47  N.  J.  L. 
397,  1  Atl.  516,  54  Am.  Rep.  175; 
Weller  v.  McCormick,  52  N.  J.  L. 
470,  19  Atl.  1101,  8  L.  R.  A.  798. 

^  Osage  City  v.  Larkin,  40  Kan. 
206,  19  Pac.  658,  2  L.  R.  A.  56,  10 
Am.  St.  186.  The  principle  under- 
lying the  doctrine  of  this  case  is  a 
familiar  one.  Railroad  Co.  v.  Stout, 
17  Wall.  (U.  S.)  657,  21  L.  ed.  745; 
Bird  V.  Holbrook,  4  Blng.  628;  Birge 
V.  Gardner,  19  Conn.  507,  50  Am. 
Dec.  261;  Lynch  v.  Nurdin,  1  Q.  B. 
29;  Ferguson  v.  Columbus  &c.  R. 
Co.,  77  Ga.  102.  As  to  negligence  in 
leaving  articles  or  material  near  the 
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in  the  street  in  front  of  his  premises,  and  if  he  keeps  it  there  habit- 
ually he  will  be  guilty  of  maintaining  a  nuisance.  °°  But  it  was  held 
in  a  recent  case  that  it  was  not  negligence  to  leave  a  top  buggy,  of  the 
usual  kind,  temporarily  in  a  country  highway  ten  or  twelve  feet  from 
the  center  of  the  way,  and  that  the  owner  of  the  buggy  was  not  liable 
to  one  whose  horse  was  frightened  thereby.^'' 

§  907.  (717)  Building  material — ^Loading  goods. — ^Adjoining  land- 
owners are  usually  permitted  to  place  material  upon  the  street  or  side- 
walk in  front  of  their  premises  and  to  make  a  reasonable  use  thereof, 
for  the  purpose  of  erecting,  repairing,  or  improving  buildings  upon 
their  land;  but  reasonable  diligence  should  be  used  to  complete  the 
work,^^  and  ordinary  care  must  be  taken  to  warn  travelers  of  the  ob- 


street,  see  Island  Coal  Co.  v.  Clem- 
mitt,  19  Ind.  App.  21,  49  N.  E.  38; 
Valley  v.  Concord  &c.  R.  Co.,  68  N. 
H.  546,  38  Atl.  383;  ante,  §§  830 
(647),  832  (649). 

»» Cohen  v.  New  York,  113  N.  Y. 
532,  21  N.  E.  700,  4  L.  R.  A.  406,  10 
Am.  St.  506.  It  was  so  held  in  the 
case  cited,  although  the  city,  with- 
out authority,  had  granted  him  a 
permit  to  make  such  use  of  the 
street.  And  see  Pennsylvania  Co. 
V.  Chicago,  181  111.  289,  54  N.  E. 
825,  53  L.  R.  A.  223.  It  is,  of  course, 
essential,  in  the  class  of  cases  ahove 
referred  to,  that  the  wrong  should 
be  the  proximate  cause  of  the  dam- 
ages the  plaintiff  sustains,  hut  it  is 
not  necessary  that  it  should  be  the 
direct  cause.  Weick  v.  Lander,  75 
111.  93;  Townsend  v.  Wathen,  9  East 
277;  Billman  v.  Indianapolis  &c.  R. 
Co.,  76  Ind.  166,  40  Am.  Rep.  230. 
"A  long  series  of  judicial  decisions," 
said  the  supreme  court  of  Califor- 
nia, "has  defined  proximate  or  im- 
mediate and  direct  damages  to  be 
the  ordinary  and  natural  results  of 
the  negligence,  such  as  are  usual, 
and  therefore  might  have  been  ex- 
pected." Henry  v.  Southern  Pac. 
R.  Co.,  50  Cal.  176.  But  it  is  not 
necessary  that  the  precise  injury 
which  actually  occurred  might  have 
been  foreseen  or  anticipated.  If 
there  is  a  culpable  wrong,  and  in- 
jury results,  there  is  a  right  of  ac- 
tion,  unless  the   injury   which   oc- 


curred was  so  unnatural  or  extraor- 
dinary as  not  to  be  considered  the 
proximate  result  of  the  wrong. 
Lane  v.  Atlantic  Works,  111  Mass. 
136;  Hill  V.  Winsor,  118  Mass.  251; 
Newell  V.  Whitcher  53  Vt.  589,  38 
Am.  Rep.  703;  Louisville  &c.  R.  Co. 
V.  Wood,  113  Ind.  544,  566,  14  N.  E. 
572,  16  N.  E.  197;  McDonald  v. 
Snelling,  14  Allen  (Mass.)  290,  295, 
92  Am.  Dec.  768;  Gibney  v.  State, 
137  N.  Y.  529,  33  N.  B.  142.  Nor 
is  it  necessary  that  the  damages 
should  directly  or  immediately  re- 
sult, nor  that  there  should  be  no 
intervening  agency.  Henry  v.  Den- 
nis, 93  Ind.  452,  47  Am.  Rep.  378n; 
Pastene  v.  Adams,  49  Cal.  87;  Lake 
V.  Milliken,  62  Me.  240,  16  Am.  Rep. 
456;  Nichols  v.  Athens,  66  Me.  402; 
Merrill  v.  Claremont,  58  N.  H.  468; 
Lowery  v.  Manhattan  R.  Co.,  99  N. 
Y.  158,  1  N.  E.  608,  52  Am.  Rep.  12; 
DeCamp  v.  Sioux  City,  74  Iowa  392, 
37  N.  W.  971;  Smethurst  v.  Propri- 
etors &c.,  148  Mass.  261,  19  N.  E. 
387,  12  Am.  St.  550,  2  L.  R.  A.  695n. 

"Kumba  v.  Gilham,  103  Wis.  312, 
79  N.  W.  325.  See  also,  Wilkins  v. 
Day,  L.  R.  12  Q.  B.  D.  110;  Town 
of  Royal  Center  v.  Bingaman,  37 
Ind.  App.  626,  77  N.  E.  811;  Davis 
v.  Thompson,  134  Mo.  App.  13,  114 
S.  W.  550.  But  compare  Stedman 
v.  O'Neil,  82  Conn.  199,  72  Atl.  923, 
22  L.  R.  A.  (N.  S.)  1229. 

=«  Stuart  V.  Havens,  17  Neb.  211, 
22  N.  W.  419. 
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stniction  and  danger.'"  So,  while  an  adjoining  proprietor  may  make 
a  temporary  use  of  a  street  or  sidewalk  for  the  purpose  of  loading  and 
unloading  goods,  he  has  no  right  to  make  a  permanent  or  unreasonable 
use  thereof,  for  "such  an  unreasonable  interference  with  a  highway  is 
a  nuisance,  and  the  utmost  care  used  in  the  creation  or  enjoyment  of  a 
nuisance  is  no  excuse  for  it."*° 

§  908.  Injury  to  children  from  building  material  or  work  thereon 
in  street. — It  has  lately  been  held  in  Xew  Jersey  that  an  abutting 
landowner  has  a  right  to  store  building  material  in  the  street  and  is 
not,  under  ordinary  circumstances,  charged  with  a  duty  to  render  the 
material  safe  for  persons  who  attempt  to  use  them  for  their  own  pur- 
poses, whether  of  pleasure,  convenience  or  profit,  and  that  the  fact  that 
the  material  may  be  so  arranged  as  to  be  attractive  to  children  as  a 
place  for  play  or  resting  does  not  impose  upon  the  landowner  any  duty 
to  so  arrange  and  maintain  the  material  as  to  make  it  safe.*^  But  this 
decision  has  met  with  criticism,  and  the  federal  court,  sitting  in  ISTew 
Jersey,  refused  to  follow  it.*^    And  in  a  "Wisconsin  case  it  is  held  that 


°°  Vanderpool  v.  Husson,  28  Barb. 
(N.  Y.)  196;  City  of  New  York  v. 
Corn,  133  App.  Div.  (N.  Y.)  1,  117 
N.  Y.  S.  514;  Harrison  v.  New  York 
Bay  Cemetery,  77  N.  J.  L.  514, 
73  Atl.  546;  Jackson  v.  Schmidt, 
14  La.  Ann.  806;  Christman  V. 
Meierhofeer,  116  Mo.  App.  46,  92  S. 
W.  141,  143  (citing  text).  The 
builder  is  not  bound  to  make  tbe 
highway  as  safe  as  if  no  obstruction 
were  there.  He  must  simply  use 
reasonable  care  and  prudence  to 
protect  those  who  may  pass  or  use 
the  highway  at  that  point.  Nolan 
V.  King,  97  N.  Y.  565,  49  Am.  Rep. 
561.  See  also,  Newport  News  &c. 
Co.  V.  Clark,  105  Va.  205,  52  S.  B. 
1010,  115  Am.  St.  868,  6  L.  R.  A. 
(N.  S.)  905n.  But  see  Beck  v. 
Hood,  185  Pa.  St.  32,  39  Atl.  842. 

«>  Shearm.  &  Red.  Neg.,  §  362.  See 
also.  King  v.  Russell,  6  East  427; 
Rex  V.  Cross,  3  Campb.  224;  Regina 
V.  Davis,  24  U.  C.  C.  P.  575;  People 
V.  Cunningham,  1  Denio  (N.  Y.)  524, 
43  Am.  Dec.  709;  Callanan  v.  Gil- 
man,  107  N.  Y.  360,  14  N.  E.  264,  1 
Am.  St.  831,  and  note;  Denby  v.  Wil- 
ier, 59  "Wis.  240,  18  N.  W.  169;  Wood 
Nuisance,  §  257.   See  Gerdes  v.  Simp- 


son &c.  Co.,  124  Mo.  347,  25  S.  W. 
557,  27  S.  W.  615;  Linehen  v.  West- 
ern Electric  Co.,  29  App.  Div.  (N. 
Y.)  462,  51  N.  Y.  S.  1080;  Baumeis- 
ter  V.  Markham,  101  Ky.l22,  39  S. 
W.  844,  41  S.  W.  816,  19  Ky.  308,  72 
Am.  St.  397.  See  also,  Tompkins  v. 
North  Hudson  R.  Co.,  63  N.  J.  L. 
322,  43  Atl.  885  (not  liable  for  rea- 
sonable and  temporary  obstruction 
in  moving  merchandise);  People  v. 
Harris,  203  111.  272,  67  N.  E.  785,  96 
Am.  St.  304.  This  section  is  also 
cited  in  Wagner  v.  Bristol  Belt  &c. 
Co.,  108  Va.  594,  62  S.  E.  391,  25  L. 
R.  A.  (N.  S.)  1278,  1283. 

"Friedman  v.  Snare  &c.  Co.,  71 
N.  J.  L.  605,  61  Atl.  401,  70  L.  R.  A. 
147,  108  Am.  St.  764.  See  also, 
Pueschell  v.  Kansas  City  Wire  &c. 
Works,  79  Mo.  App.  459. 

■^  Snare  &c.  Co.  v.  Friedman,  169 
Fed.  1,  94  C.  C.  A.  369.  In  a  brief 
note  to  the  case  as  decided  by  the 
New  Jersey  court  and  reported  in 
108  Am.  St.  764,  780,  the  editor  ex- 
presses surprise  as  to  the  extent  to 
which  the  court  went,  but  cites  no 
authorities  upon  the  question.  The 
decision  is  also  questioned  and  dis- 
tinguished in  the  latest  decision  of 
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where  building  material  is  placed  in  a  street  and  while  work  is  being 
done  thereon  a  piece  is  struck,  after  it  is  obvious  that  it  is  broken,  and 
is  caused  to  fly  off  and  injure  a  very  young  child  sitting  near  by  in  the 
street,  upon  some  of  the  material^  this  is  negligence  for  which  a  re- 
covery may  be  had.**  So,  in  another  case,  it  is  held  that  one  who  uses 
the  street  as  part  of  his  lumber  yard  and  piles  lumber  there  in  an  un- 
stable condition  is  liable  for  injury  caused  by  its  falling  upon  a  child 
climbing  upon  it.** 

§  909.  (718)  Negligence  in  building. — An  interesting  case  respect- 
ing the  liability  of  a  property  owner  who  made  use  of  the  sidewalk 
while  constructing  a  building  upon  an  abutting  lot  recently  arose  in 
Michigan.  The  defendant  was  engaged  in  erecting  a  house  upon  his 
wife's  lot,  and  had  entire  control  and  direction  of  the  work.  One  of 
the  men  employed  by  him  took  up  the  sidewalk  in  front  of  the  lot  for 
the  purpose  of  hauling  in  brick  from  the  street,  without  being  ordered 
or  directed  so  to  do  by  the  defendant,  but  the  latter  permitted  such  use 
to  continue  until  the  wagon  had  cut  ruts  in  the  ground,  where  the 
pavement  had  been  taken  up,  into  one  of  which  the  plaintiff  fell  and 
was  injured,  and  the  court  held  that  the  defendant  was  guilty  of  mis- 
feasance for  which  he  was  liable  to  the  plaintiff  as  well  as  to  his  princi- 
pal.*°     So,  the  owner  of  a  building  with  a  projecting  roof  so  con- 

the  supreme  court  of  Wisconsin,  re-  distinguishable  as  the  case  of  an 
ferred  to  in  this  section.  See  also,  owner  placing  a  nuisance  in  a  high- 
Harper  V.  Kopp  (Ky.),  73  S.  W.  way  and  leaving  it  unguarded. 
1127,  24  Ky.  L.  2342;  Kessler  v.  Other  decisions  as  to  injuries  to 
Berger,  205  Pa.  289,  54  Atl.  887,  61  children  in  highways  will  he  found 
L.  R.  A.  611.  in  Kramer  v.  Southern  R.  Co.,  127 

"  Compty  V.  C.  H.  Starke  Dredge  N.  Car.  328,  37  S.  E.  468,  52  L.  R.  A. 
&c.  Co.,  129  Wis.  622,  109  N.  W.  650,  359,  and  note,  Kessler  v.  Berger, 
9  L.  R.  A.  (N.  S.)  652,  distinguish-  205  Pa.  289,  54  Atl.  887,  61  L.  R. 
ing  and  criticising  the  New  Jersey  A.  611,  and  note,  and  in  the  note 
case.  The  court  also  held  that  the  in  22  L.  R.  A.  561.  See  also,  as 
lawful  placing  of  building  material  to  liability  for  injury  to  one  with- 
in a  street  does  not  destroy  its  pub-  out  fault,  from  lumber  piled  on 
lie  character  so  as  to  make  persona  street  without  authority,  McKune 
thereon  trespassers  or  absolve  em-  v.  Santa  Clara  Valley  &c.  Co.,  110 
ploygs  of  the  abutting  owner  from  Cal.  480,  42  Pac.  980;  Smith  v.  Da- 
the  exercise  of  due  care.  vis,  22  App.  Cas.  (D.  C.)  298;  Holly 

"Busse  v.  Rogers,  120  Wis.  443,  v.  Bennett,  46  Minn.  386,  49  N.  W. 
98  N.  W.  219,  64  L.  R.  A.  183.  The  189;  Ramsey  v.  National  Contract- 
court,  while  seeming  to  doubt  the  ing  Co.,  49  App.  Div.  (N.  Y.)  11,  63 
soundness  of  the  rule  adopted  in  N.  Y.  S.  286;  Earl  v.  Crouch,  57  Hun 
some  jurisdictions  as  to  "turntable  (N.  Y.)  586,  10  N.  Y.  S.  882; 
cases"  and  the  like,  found  it  unnec-  Thomas  v.  Hook,  4  Phila.  (Pa.)  119. 
essary  to  decide  that  question,  as  *=  Ellis  v.  McNaughton,  76  Mich, 
this  was  not  such  a  case,  but  was  237,  42  N.  W.  1113,  15  Am.  St.  308. 
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structed  that  snow  collected  on  it  from  natural  causes  will,  in  the  ordi- 
nary course  of  events,  fall  on  the  adjoining  highway,  is  liable,  without 
other  proof  of  negligence,  to  a  person  who,  while  rightfully  stopping  on 
the  street  to  unload  his  wagon,  is  thrown  out  and  injured  in  conse- 
quence of  snow  falling  on  his  horse  from  the  roof  and  causing  it  to 
start  suddenly.** 

§  910.  (719)  Care  required  in  building. — If  a  building  is  con- 
structed by  an  owner  so  as  to  be  so  unsafe  and  insecure  as  to  endanger 
the  person  or  the  property  of  another,*  and  injury  actually  occurs,  he 
is  liable,  although  the  building  was  erected  by  an  independent  con- 
tractor.*' Where  the  owner  uses  proper  care  and  skill  in  constructing 
and  securing  the  walls  of  a  building,  he  is  exonerated  from  liability, 
although  an  extraordinary  rain  storm  causes  the  walls  to  fall.**  An 
owner  engaged  in  erecting  a  building  along  the  line  of  a  street  is  bound 
to  use  ordinary  care  to  prevent  injury  to  passers-by  from  falling  ob- 
jects.*°  But  he  is  not  liable  as  an  insurer  for  extraordinary  and  un- 
foreseen accidents  or  the  like.  Indeed,  one  who  does  what  he  has  a 
right  to  do  on  his  own  premises  occupies  a  different  position  from 
that  of  one  who  places  or  maintains  an  unauthorized  obstruction  or 
nuisance  in  a  street. 

§911.  (720)  liability  of  abutters  to  city. — The  abutting  owner 
may  be  liable  to  the  public  corporation  having  control  of  the  road  or 
street,  and  under  a  legal  duty  to  keep  it  in  suitable  condition  for  travel, 
for  unlawfully  meddling  with  the  way  to  the  injury  of  such  corpora- 
tion. If  the  owner  wrongfully  makes  the  way  unsafe,  the  corporation 
may  repair  it  and  recover  of  him  the  amount  it  was  compelled  to  ex- 
pend in  making  the  repairs.^"    We  can  see  no  reason  why  this  doctrine 

"  Smethurst    v.    Proprietors    iScc,  "W.  40.     But   compare   Sinkovltz  v. 

148  Mass.  261,  19  N.  B.  387,  2  L.  R.  Peters  Land  Co.,  5  Ga.  App.  788,  64 

A.  695n,  12  Am.  St.  550.     See  also,  S.  B.  93. 

Shipley    v.    Fifty    Associates,    106  "  Jager  v.  Adams,  123  Mass.  26,  25 

Mass.  194,  8  Am.  Rep.   318;    Keyes  Am.  Rep.  7.    See  also,  Keyes  v.  Sec- 

V.    Second   Baptist   Church,   99   Me.  end  Baptist  Church,  99  Me.  308,  59 

308,  59  Atl.  446.  Atl.  446;    Sinkovitz  v.  Peters  Land 

"Wilkinson  v.  Detroit  &c.  Works,  Co.,  5  Ga.  App.  788,  64  ,S.  B.  93.   But 

73  Mich.  405,  41  N.  W.  490.  See  also,  see  O'Reilly  v.  Long  Island  R.  Co.,  15 

District  of  Columbia  v.   Blackman,  App.   Div.    (N.  Y.)    79,  44  N.  Y.  S. 

32  App.  D.  C.  32.    But  see  City  of  264. 

Independence  v.  Slack,  134  Mo.  66,  "Town  of  Centerville  v.  Woods, 

34  S.  W.  1094.  57   Ind.   192;    Bishop  Non-Contract 

«Couts  V.  Neer,  70  Tex.  468,  9  S.  Law,  §  1005. 
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is  not  sound,  for  the  corporation  under  a  duty  to  repair  is  entitled  to 
be  reimbursed  to  the  extent  of  the  money  it  has  been  compelled  to  pay 
to  repair  the  mischief  caused  by  the  wrongdoer.  Certainly,  the  corpo- 
ration, in  such  a  case,  is  the  party  injured,  and  to  it  the  injury  is  a 
special  one,  so  that  there  is  no  valid  reason  why  it  should  not  be  enti- 
tled to  recover  all  the  damages  it  has  sustained.  The  corporation  has, 
in  a  qualified  sense,  at  least,  a  property  right  in  its  roads  and  streets, 
and  this  right  is  sufficient  to  entitle  it  to  maintain  an  action  against 
one  who  causes  its  loss  by  wrongfully  disturbing  such  highways.  The 
technical  rule,  which  some  of  the  old  cases  laid  down,  that  the  public 
corporation  has  no  such  property  in  the  public  ways  as  will  enable  it  to 
maintain  an  action,  if,  indeed,  it  ever  was  defensible  on  principle,  is 
without  force  under  the  present  prevailing  American  system,  which 
compels  the  local  organization  to  bear  the  expense  of  keeping  the  way 
in  a  suitable  condition  for  travel.  The  gravamen  of  the  action  under 
our  system  is,  in  truth,  not  to  recover  for  injury  done  to  the  property, 
but  to  recover  damages  because  of  the  pecuniary  loss  caused  the  corpo- 
ration,''^  and  it  seems  clear,  therefore,  that  the  corporation  is  the  real 
party  in  interest. 

§  912.  Liability  of  abutter  to  public  service  corporation. — An  in- 
teresting case  recently  arose  in  New  York  involving  the  relative  rights 
of  a  public  service  corporation,  which  had  been  granted  the  right  by 
the  city  in  streets  of  which  the  city  owned  the  fee  to  lay  pipes  for 
steam  heating,  and  of  an  abutting  property  owner  afterwards  granted 
a  permit  to  construct  a  vault  under  the  street.  The  corporation  had 
constructed  and  maintained  its  plarit  or  system  for  several  years  before 
the  abutter  was  granted  his  permit  to  construct  the  vault  and  the  for- 
mer was  permanent  and  for  public  or  semi-public  use  while  the  latter 
w-as  subsequent,  comparatively  temporary  and  for  purely  private  pur- 
poses. The  court  held  that  for  these  reasons  the  abutter  had  no  right 
to  injure  the  pipes  of  the  public  service  company  and  that  he  was  liable 
in  damages  even  if  he  used  due  care  and  the  work  inevitably  resulted 
in  injury  to  such  pipes.  °^ 

"  It  may  be  doubted  whether  the  the    public    representative,    and    Is 

old  technical  rule  ever  had  a  solid  against  every  one,  except  the  state, 

foundation,     under     the     American  in  full  control  of  the  way. 

system  of  local  government,  for  the  '"'  New  York  Steam  Co.  v.  Founda- 

local    authority    In    control    of   the  tion  Co.,  195  N.  Y.  43,  87  N.  E.  765, 

public  way  has  some  property  in  it,  21  L.  R.  A.   (N.  S.)  470.    The  court 

since  it  holds  the  road  or  street  as  also   held  that  the  city   could   not 
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§913.  (721)  liability  of  abutters  to  indictment.— The  abutter 
may  also  be  liable  to  an  indictment  the  same  as  any  one  else  who  main- 
tains a  nuisance  in  a  highway.  °^  In  Texas,  a  statute  exists  making 
the  willful  obstruction  of  a  highway  a  public  offense,  and  it  is  held 
that  there  can  be  no  conviction  under  such  statute,  where  the  abutting 
owner,  intending  to  build  his  fence  on  his  own  line,  by  mistake  places 
,it  within  the  limits  of  the  highway.^*  In  "Wisconsin  the  statute  pre- 
scribes a  penalty  for  obstructing  a  highway,  and  it  is  held  that  a  fence 
built  by  an  adjoining  owner  within  the  limits  of  the  highway  is  an  en- 
croachment, and  not  an  obstruction  for  which  a  penalty  can  be  recov- 
ered under  the  statute.^^ 


give  him  any  such  right  without 
liability  for  damages  on  his  part 
and  that  he  took  his  license  "sub- 
ject to  the  burden  of  paying  for  the 
injury  caused  by  the  work  done 
thereunder." 

■»  Rex  V.  Jones,  3  Campb.  230;  Mc- 
Donald V.  Newark,  42  N.  J.  Eq. 
136;  Robinson  v.  State  (Tex.),  44 
S.  W.  509;  Costello  v.  State,  108 
Ala.  45,  18  So.  820,  35  L.  R.  A.  303; 
Langsdale  v.  Ronton,  12  Ind.  467; 
Royer  v.  State,  16  Ind.  451.  The 
fact  that  the  owner  has  opened  a 
new  road  is  no  defense.  Weathered 
V.  Rray,  7  Ind.  706;  State  v.  Harden, 
11  S.  Car.  360.  Nor  will  it  be  ex- 
cused on  the  plea  of  being  necessary 
in  order  to  carry  on  his  business. 
Rex  V.  Russell,  6  East  429;  State  v. 
Chicago  &c.  R.  Co.,  77  Iowa  442,  42 
N.  W.  365,  4  L.  R.  A.  298n.  And  in- 
junction will  lie  in  a  proper  case. 
Callanan  v.  Gilman,  107  N.  Y.  360,  1 
Am.  St.  831n. 

"Parsons  v.  State,  26  Tex.  Ct. 
App.  192,  9  S.  W.  490;  State  v.  Cum- 


merford,  16  Kan.  507.  See  also. 
People  V.  Gillies,  57  Misc.  (N.  Y.) 
568,  109  N.  Y.  S.  945.  Compare 
State  V.  Baltimore  &c.  R.  Co.,  120 
Ind.  298,  22  N.  E.  307;  Nichols  v. 
State,  89  Ind.  298;  State  v.  Teeters, 
97  Iowa  458,  66  N.  W.  754. 

■»  State  v.  Pomeroy,  73  "Wis.  664, 
41  N.  "W.  726;  Pauer  v.  Albrecht,  72 
Wis.  416,  39  N.  W.  771.  But  see 
Jones  V.  Tobin,  135  Wis.  286,  115 
N.  W.  807;  Davis  v.  Pickerell,  139 
Iowa  186,  117  N.  W.  276.  As  to 
whether  a  statute  giving  a  remedy 
by  civil  action  is  exclusive  or  cumu- 
lative, compare  State  v.  Hyde,  11 
Conn.  541;  State  v.  Smith,  54  "V^t. 
403,  with  State  v.  Virt,  3  Ind.  447; 
St.  Louis  &c.  R.  Co.  V.  State,  52 
Ark.  51,  11  S.  W.  1035,  and  Wragg 
.V.  Penn  Tp.,  94  111.  11,  34  Am.  Rep. 
199.  And  see  generally  Lovington 
Tp.  v.  Adkins,  232  111.  510,  83  N.  B. 
1043;  Evans  v.  Cook  (Ky.),  Ill  S. 
W.  326,  83  Ky.  L.  788;  State  v. 
Transue,  131  Mo.  App.  32S,  111  S. 
W.  523. 
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Section 

914.  General  rule  that  grant  carries 

fee  to  center  of  highway. 

915.  Rebuttable  presumption — Ques- 

tion is  one  of  intention. 

916.  Illustrative   cases — When  high- 

way is  excluded. 

917.  Highway    as    actually    opened 

generally  taken  as  the  bound- 
ary referred  to. 

918.  Exceptional  cases. 

919.  Reference      to      "contemplated 

street"  and  to  plat. 


Section 

920.  Whether   description  bounding 

on  street  or  alley  Is  Implied 
warranty  of  its  existence. 

921.  Highways  as  incumbrances. 

922.  Rule  where  purchaser  knows  of 

their  existence. 

923.  Tendency  of  recent  decisions. 

924.  Valid     assessment     constitutes 

an  incumbrance. 

925.  Effect   of    covenant    or    agree- 

ment as  to  assessments. 


§914.  (723)  General  rule  that  grant  carries  fee  to  center  of  high- 
way.— p  is  said  by  the  supreme  court  of  Connecticut/  that :  "There 
is  no  instance  where  the  fee  of  a  highway,  as  distinct  from  the  adjoin- 
ing land,  was  ever  retained  by  the  vendor.  It  cannot  be  presumed  that 
a  grantor  would  part  with  his  interest  in  the  adjoining  land  and  yet 
retain  the  fee  of  the  highway  subject  to  the  public  easement."  The  first 
statement  of  the  court  in  the  case  referred  to  may  not  be  strictly 
accurate,  but  it  is  undoubtedly  true  that  it  is  very  unusual  to  attempt 
to  reserve  the  fee  of  a  highway  as  distinct  from  the  adjoining  land.  The 
general  rule  is,  therefore,  well  settled  that  "a  grant  of  land  bounded 
upon  a  highway  or  river,  carries  the  fee  in  the  highway  or  river  to  the 
center  of  it,  provided  the  grantor  at  the  time  owned  to  the  center,  and 
there  be  no  words  or  specific  description  to  show  a  contrary  intent.'"' 


^Peck  V.   Smith,   1  Conn.   103,  6  Cent.  R.  Co.,  42  Barb.  (N.  Y.)  465; 

Am.  Dec.  216,  220.     See  also,  Salter  Dunham  v.  Williams,  37  N.  Y.  251; 

V.  Jonas,  39  N.  J.  L.  469,  23  Am.  Rep.  Sanborn  v.  Rice,  129  Mass.  387;  Pea- 

229;    Henderson'  v.   Hatterman,  146  body  Heights  Co.  v.  Sadtler,  63  Md. 


111.  555,  564,  34  N.  E.  1041,  1043. 

^3  Kent  Comm.  434;  Salter  v.  Jo- 
nas, 10  Vroom  (N.  J.  L.)  469,  23 
Am.  Rep.  229;   Lozier  v.  New  York 


533,  52  Am.  Rep.  519;  Gump  v.  Sib- 
ley, 79  Md.  165,  28  Atl.  977;  Brown 
V.  Baraboo,  98  Wis.  273,  74  N.  W. 
223;    Henderson  v.  Hatterman,  146 
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"on/ 


Thus,  a  deed  conveying  land  described  therein  as  bounded  "by/'    ui±, 
"upon,"  or  "along"  a  highway  prima  facie  carries  the  fee  to  the  center 
of  the  highway.* 


§  915,  (723)  Rebuttable  presumption — Question  is  one  of  inten- 
tion.— But  this  presumption  that  the  adjoining  owner  intended  to 
convey  his  interest  in  the  highway  is  not  conclusive.  It  is  a  rebuttable 
presumption.  He  may  convey  either  separately — ^the  soil  under  the 
highway  without  the  adjoining  land,  or  the  adjoining  land  without  the 
soil  under  the  highway — and  if  he  uses  express  terms  excluding  the 
highway,  or  if  the  facts  and  circumstances  are  such  as  to  clearly  show 
that  he  intended  that  no  interest  in  the  fee  of  the  highway  should  pass, 
such  presumption  is  overcome,  and  the  grantee  will  take  only  to  the 
side  of  the  highway.*    The  question  is  one  of  intention,  to  be  ascer- 


111.  555,  34  N.  B.  1041,  1043  (quoting 
text);  Brewster  v.  Cahlll,  199  111. 
309,  65  N.  E.  233,  235  (citing  text); 
Kohler  v.  Kleppinger  (Pa.),  5  Atl. 
750,  and  note.  See  also  Friedman 
V.  Snare  &c.  Co.,  71  N.  J.  L.  605,  61 
Atl.  401,  108  Am.  St.  764,  70  L.  R. 
A.  147;  McKenzle  v.  Gleason,  184 
Mass.  452,  69  N.  B.  1076,  100  Am. 
St.  566;  "Western  Un.  Tel.  Co.  v.  Wil- 
liams, 86  Va.  696,  11  S.  E.  106,  8  L. 
R.  A.  429,  19  Am.  St.  908.  Where 
the  grantor  owns  the  fee  of  the  en- 
tire street,  and  the  adjoining  land  is 
owned  by  a  stranger,  the  deed  will 
carry  the  fee  to  the  opposite  side! 
In  re  Robbing,  34  Minn.  99,  24  N.  W. 
356,  57  Am.  Rep.  40.  See  also,  John- 
son v.,  Arnold,  91  Ga.  659,  18  S.  E. 
370;  Thompson  v.  Major,  58  N.  H. 
242. 

=  Newhall  v.  Ireson,  8  Cush. 
(Mass.)  595,  54  Am.  Dec.  790;  Dean 
V.  Lowell,  135  Mass.  55;  Peck  v. 
Denniston,  121  Mass.  17;  Sherman 
v.  McKeon,  38  N.  Y.  266;  Bissell  v. 
New  York  Cent.  R.  Co.,  23  N.  Y.  61; 
Berridge  v.  Ward,  10  C.  B.  (N.  S.) 
400;  Gove  v.  White,  20  Wis.  425, 
432;  Banks  v.  Ogden,  2  Wall.  (U. 
S.)  57,  68,  17  L.  ed.  818;  Oxton  v. 
Groves,  68  Me.  371,  28  Am.  Rep.  75; 
Chatham  v.  Brainerd,  11  Conn.  60; 
Morrow  v.  Willard,  30  Vt.  118; 
Firmstone  v.  Spaeter,  150  Pa.  St. 
616,  25  Atl.  41,  30  Am.  St.  851,  and 


note;  Silvey  v.  McCool,  86  Ga.  1,  12 
S.  E.  175;  Haberman  v.  Baker,  128 
N.  Y.  253,  28  N.  E.  370,  13  L,.  R.  A. 
611;  Western  Un.  Tel.  Co.  v.  Krue- 
ger,  36  Ind.  App.  348,  74  N.  E.  25, 
26  (citing  text);  Lins  v.  Seefeld, 
126  Wis.  610,  105  N.  W.  917;  Sweat- 
man  V.  Bathrick,  17  S.  Dak.  138, 
95  N.  W.  422;  Betz  v.  Kansas  City 
Home  Tel.  Co.,  121  Mo.  App.  473, 
97  S.  W.  207,  208  (citing  text). 
The  text  is  cited  with  approval, 
but  a  distinction  is  drawn  on  the 
particular  facts  in  Montgomery  v. 
Hines,  134  Ind.  221,  33  N.  E.  1100, 
1101.  In  Cosgrove  v.  Kingston  Coal 
Co.,  186  Pa.  St.  43,  40  Atl.  151,  the 
general  rule  stated  in  the  text  is  ap- 
plied to  a  grant  by  the  state. 

"White's  Bank  v.  Nichols,  64  N. 
Y.  65,  66;  Morrow  v.  Willard,  30  Vt. 
118,  120;  Moody  v.  Palmer,  50  Cal. 
31;  Smith  v.  Slocomb,  9  Gray 
(Mass.)  36,  69  Am.  Dec.  274,  11  Gray 
(Mass.)  280;  Headlam  v.  Hedley, 
Holt  N.  P.  463,  3  E.  C.  L.  184;  Doe 
V.  Hampson,  4  C.  B.  (56  E.  C.  L.) 
267;  Montgomery  v.  Hines,^  134  Ind. 
221,  33  N.  B.  1100;  Wegge  v.  Madler, 
129  Wis.  412,  109  N.  W.  223,  116  Am. 
St.  953  (holding  that  in  a  deed  to  a 
lot  in  a  recorded  plat  described  by 
metes  and  bounds,  the  words  "the 
northwest  corner  of"  the  lot  means 
the  intersection  of  the  south  and 
east  lines   respectively  of  the  two 
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tained  from  the  language  of  the  deed,  together  with  other  facts  and 
circumstanees  properly  going  to  explain  that  language,  such  as  the  sit- 
uation of  the  lands  and  the  relation  of  the  parties,  the  presumption  of 
intent  to  pass  the  title  to  the  center  of  the  road  prevailing,  unless  a 
contrary  intention  appears." 

§916.  (724)  Illustrative   cases — ^When   highway   is   excluded.— 

Some  courts  have  carried  the  presumption  that  the  grantor  intended 
to  convey  his  interest  in  the  highway  so  far  as  to  hold  that  where  the 
descriptive  words  are,  "hj  the  side  of,"  "by  the  margin  of,"  "along  the 
south  line  of,"  or  the  like,  the  grantee  will  take  to  the  center  of  the 
road  or  street."    It  is  generally  held,  however,  in  such  cases,  that  the 


streets  at  the  corner  of  the  lot  and 
not  the  point  at  the  intersection  of 
the  center  of  the  streets).  This  is 
generally  true  where  the  govern- 
ment or  the  municipality  owns  the 
fee.  Dunham  v.  Williams,  37  N.  Y. 
251;  Kings  County  Ins.  Co.  v.  Ste- 
vens, 87  N.  Y.  287,  41  Am.  Rep.  361; 
White  V.  Godfrey,  97  Mass.  472; 
Phelps  V.  Webster,  134  Mass.  17; 
Falls  V.  Reis,  74  Pa.  St.  439;  City 
of  Chicago  v.  Rumsey,  87  111.  348; 
Helm  V.  Webster,  85  111.  116;  Bur- 
bach  V.  Schweinler,  56  Wis.  386,  14 
N.  W.  449.  And  this  is  true,  as  a 
rule,  wherever  the  grantor  owns 
only  to  the  line  of  the  street.  Brain- 
ard  V.  Boston  &c.  R,  Co.,  12  Gray 
(Mass.)  407,  410;  Church  v.  Meeker, 
34  Conn.  426;  In  re  White's  Chari- 
ties, 67  L.  J.  Ch.  N.  S.  430,  78  L.  T. 
R.  550. 

"Webber  v.  Eastern  R.  Co.,  2 
Metcf.  (Mass.)  147,  151;  Gaylord  v. 
King,  142  Mass.  495,  8  N.  E.  596; 
Bradford  v.  Cressey,  45  Me.  9;  Mott 
V.  Mott,  68  N.  Y.  246;  Kings  County 
Ins.  Co.  V.  Stevens,  87  N.  Y.  287, 
291,  41  Am.  Rep.  361;  Henderson 
V.  Hatterman,  146  111.  555,  34  N.  E. 
1041,  1043  (citing  text) ;  Western 
Un.  Tel.  Co.  v.  Krueger,  36  Ind.  App. 
348,  74  N.  E.  25,  26  (citing  text). 
In  Bergan  v.  Co-operative  Ice  &c. 
Co.,  41  Ind.  App.  647,  84  N.  E.  833, 
the  presumption  that  the  abutter 
owns  to  the  center  was  applied  in 
case  of  an  alley.  See  also,  Jacob  v. 
Woolfolk,  90  Ky.  426,  14  S.  W.  415, 


12  Ky.  L.  400,.  9  L.  R.  A.  551;  Albert 
V.  Thomas,  73  Md.  181,  20  Atl.  912; 
Gilbert  v.  Emerson,  60  Minn.  62,  61 
N.  W.  820;  Snoddy  v.  Bolen,  122  Mo. 
479,  24  S.  W.  142,  25  S.  W.  932,  24 
L.  R.  A.  507;  Lindsay  v.  Jones,  21 
Nev.  72,  25  Pac.  297;  Hennesey  v. 
Murdock,  137  N.  Y.  317,  33  N.  E. 
330;  Abrahams  v.  Alsberg,  173  Pa. 
St.  383,  34  Atl.  514;  Oliver  v.  Orms- 
by,  224  Pa.  564,  73  Atl.  971  (private 
alley).  Where  the  grantor  does  not 
own  the  fee  of  a  highway  or  rail- 
road the  law  will  not  presume  that 
he  intended  to  convey  it,  although 
he  describes  his  land  as  running 
"to"  and  "upon"  or  "along"  the 
highway  or  railroad.  Church  v. 
Stiles,  59  Vt.  642,  10  Atl.  674.  See 
also,  Cole  v.  Hadley,  162  Mass.  579, 
39  N.  E.  279;  Fulmer  v.  Bates,  118 
Tenn.  731,  102  S.  W.  900,  121  Am. 
St.  1059,  10  L.  R.  A.  (N.  S.)  964n. 
"Salter  v.  Jonas,  10  Vroom  (N, 
J.  L.)  469,  28  Am.  Rep.  229;  Knee 
land  V.  Van  Valkenburgh,  46  Wis 
434,  1  N.  W.  63,  32  Am.  Rep.  719;  Ox- 
ton  V.  Groves,  68  Me.  371,  28  Am 
Rep.  75;  Paul  v.  Carver,  26  Pa.  St, 
223,  67  Am.  Dec.  413.  See  also,  Low 
v.  Tibbetts,  72  Me.  92,  39  Am.  Rep. 
303;  Anthony  v.  City  of  Providence, 
18  R.  I.  699,  28  Atl.  766,  767  (citing 
text);  Everett  v.  Pall  River,  189 
Mass.  513,  75  N.  E.  946.  But  com- 
pare Hamline  v.  Pairpoint  Mfg.  Co., 
141  Mass.  51,  6  N.  E.  531,  and  cases 
cited  in  next  following  note. 
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highway  is  excluded,  as  these  words  show  such  an  intention.'^  Cer- 
tainly the  way  should  be  excluded  if,  in  addition  to  such  words,  metes 
and  bounds  are  set  forth,  showing  that  such  must  have  been  the  in- 
tention.' It  seems,  however,  that  if  no  such  words  are  used  and  no 
highway  is  mentioned,  although  the  description  by  courses  and  dis- 
tances should  carry  the  line  along  the  side  of  a  highway,  the  land  to 
the  center  of  the  way  will  also  pass ;"  but  this  rule  will  not  hold  good 
where,  as  in  the  infancy  of  a  town,  the  streets  are  merely  undefined 
portions  of  land  dedicated  to  publid*use,  themselves  requiring  to  be 
located.^" 

§917.  (725)  Highway  as  actually  opened  generally  taken  as  the 
boundary  referred  to. — ^Where  a  road  or  street  is  referred  to  in  a  deed 
as  a  boundary,  the  highway  as  opened  and  actually  used,  rather  than  its 
record  lay  out,  will  generally  be  taken  as  the  boundary  intended  by  the 
parties  to  the  deed.^^    So,  where  a  landowner,  holding  under  a  deed 


'Kings  County  Ins.  Co.  v.  Ste- 
vens, 87  N.  Y.  287,  41  Am.  Rep.  361; 
Huglies  V.  Providence  &c.  R.  Co.,  2 
R.  I.  508;  Baltimore  &c.  R.  Co.  v. 
Gould,  67  Md.  60,  8  Atl.  754;  Noble 
V.  Cunningham,  1  McMul.  Bq.  (S. 
Car.)  289;  Sibley  v.  Holden,  10 
Pick.  (Mass.)  249,  20  Am.  Dec. 
521;  Grand  Rapids  &c.  R.  Co. 
V.  Heisel,  38  Mich.  62,  31  Am. 
Rep.  306,  313;  Moody  v.  Palm- 
er, 50  Cal.  31.  See  also,  note  to 
Salter  v.  Jonas,  23  Am.  Rep.  233; 
Almeda  &c.  Co.  v.  Williams,  70  Cal. 
534,  12  Pac.  530;  Foreman  v.  Pres- 
byterian Association  (Md.),  30  Atl. 
1114,  1116;  Neal  v.  Hopkins,  87  Md. 
19,  39  Atl.  322;  Montgomery  v. 
Hines,  134  Ind.  221,  33  N.  E.  1100; 
Hoffman  v.  Trustees  of  Shepherds- 
ville  (Ky.),  36  S.  W.  522,  18  Ky.  L. 
302;  Lough  v.  Machlin,  40  Ohio  St. 
332;  Hobson  v.  Philadelphia,  150 
Pa.  St.  595,  24  Atl.  1048;  Iron  Moun- 
tain R.  Co.  V.  Bingham,  3  Pickle 
(Tenn.)  522,  4  L.  R.  A.  622,  624, 
and  note;  Harriman  v.  Whitney, 
196  Mass.  466,  82  N.  E.  671. 

"  Palmer  v.  Dougherty,  33  Me.  502, 
507,  54  Am.  Dec.  636;  Cole  v. 
Haynes,  22  Vt.  588;  Hoboken  Land 
Co.  V.  Kerrigan,  30  N.  J.  L.  13,  16; 
Lankin  v.  Terwilliger,  22  Ore.  97,  29 
Pac.  268;  Neal  v.  Hopkins,  87  Md. 
19,  39  Atl.  322. 


=  Gear  v.  Barnum,  37  Conn.  229; 
Stark  v.  Coffin,  105  Mass.  328;  Cox 
V.  Freedley,  33  Pa.  St.  124,  75  Am. 
Dec.  584;  Paul  v.  Carver,  26  Pa.  St. 
223,  67  Am.  Dec.  413,  See  also  West- 
ern Un.  Tel.  Co.  v.  Krueger,  36  Ind. 
App.  348,  74  N.  E.  25,  26  (citing 
text).  But  see  Knott  v.  Jefferson  St. 
Perry  Co.,  9  Ore.  530. 

"  Saltonstall  v.  Riley,  28  Ala.  164, 
65  Am.  Dec.  334. 

"  Southern  Iron  Works  v.  Central 
of  Georgia  Ry.  Co.,  131  Ala.  649,  31 
So.  723;  Aldl-ich  v.  Billings,  14  R.  I. 
233;  Palls  Village  &c.  Co.  v.  Tib- 
betts,  31  Conn.  165,  167;  Bristol  Mfg. 
Co.  v.  Barnes,  54  Conn.  53,  5  Atl. 
593;  O'Brien  v.  King,  49  N.  J.  L.  79, 
7  Atl.  34;  Smith  v.  State,  23  N.  J. 
L.  130;  Cleveland  v.  Obenchain,  107 
Ind.  591,  8  N.  E.  624;  Winter  v. 
Payne,  33  Fla.  470,  15  So.  211.  See 
also.  Barrows  v.  Webster,  144  N.  Y. 
422,  39  N.  E.  357;  Hochalter  v.  Man- 
hattan R.  Co.,  31  N.  Y.  St.  112,  9  N. 
Y.  S.  341;  Bell  v.  Wright  (Tex.  Civ. 
App),  59  S.  W.  615,  617;  Foley  v. 
McCarthy,  157  Mass.  474,  S2  N.  B. 
669;  Fisher  v.  Bennehoff,  121  111. 
426,  13  N.  E.  150;  Payne  v.  English, 
101  Cal.  10,  35  Pac.  348;  Brown  v. 
Heard,  85  Me.  294,  27  Atl.  182;  Wead 
v.  St.  Johnsbury  &c.  R.  Co.,  64  Vt. 
52,  24  Atl.  361;   Sweatman  v.  Both- 
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which  called  for  a  public  road,  conveyed  his  interest  and  title  to  an- 
other by  a  deed  containing  a  similar  description,  it  was  held  that  the 
grantee  took  the  same  rights  in  the  road  that  his  grantor  had,  although 
the  road  had  been  vacated,  but  not  closed,  before  the  execution  of  the 
second  deed.^^ 

§  918.  (726)  Exceptional  cases. — ^Where  the  owner  of  a  strip  of 
land,  separating  other  land  owned  by  him  from  a  highway,  conveyed 
the  latter  tract,  it  was  held  that  his  subsequent  dedication  of  the  strip 
for  highway  purposes  conferred  on  the  grantee  no  title  to  the  fee  in  the 
highway.  ^^  But  where  the  owner  of  land  platted  it  into  lots  and 
streets,  and  laid  out  a  street  on  the  margin,  wholly  on  his  own  land, 
and  next  to  unplatted  lands  belonging  to  a  stranger,  it  was  held  that  a 
conveyance  by  such  owner  of  lots  bounded  on  the  street  carried  the  fee 
to  the  entire  street.^*  So,  the  grantee  of  lots  on  a  street  bordering  a 
navigable  lake  has  been  held  to  take  the  fee  to  the  entire  street  where 
the  terms  or  circumstances  do  not  otherwise  define  or  limit  the  grant.'^'* 

§  919.  (727)  Keference  to  "contemplated  street"  and  to  plat. — 
When  reference  is  made  in  a  deed  to  a  "contemplated  street,"  a  plan 
which  shows  the  location,  width  and  course  of  such  "contemplated 
street"  is  admissible  in  evidence,  although  the  plan  is  not  referred  to 
in  the  deed.^°    And  where  a  deed  describes  land  as  bounded  by  certain 

rick,  17  S.  Dak.  138,  95  N.  W.  422.  and  compare  City  of  JoUet  v.  Wer- 

The  doctrine  that  the  grantee  takes  ner,  166  111.  34,  46  N.  B.  780. 

to   the   center  is  applied  to   actual  ^^  Ott  v.  Kreiter,  110  Pa.  St.  370,  1 

and   not   to   mere   paper   highways.  Atl.  724. 

Plumer  v.  Johnston,  63  Mich.  165,  "  Valley  Pulp  Co.  v.  West,  58  Wis. 

29    N.   W.    687;    Hopkinson    v.    Mc-  599,  17  N.  W.  554. 

Knight,   31   N.   J.   L.   422.    But   see  "In  re  Robbins,  34  Minn.  99,  24 

Jacob  v.  Woolfolk,  90  Ky.  426,  14  S.  N.  W.  356,  57  Am.  Rep.  40.   See  also, 

W.  415,   12  Ky.  L.  400,  9  L.  R.  A.  Taylor  v.  Armstrong,   24   Ark.   102, 

551n;  Reid  v.  Klein,  138  Ind.  484,  37  and  Western  R.  Co.  v.  Alabama  &c. 

N.  B.  967   (holding  that  a  deed  de-  R.  Co.,  96  Ala.  272,  11  So.  483,  486, 17 

scribing    land    as    beginning    at    a  L.  R.  A.  474  (citing  text) ;   Paine  v. 

point  "ranging"  with  the  south  line  Consumers'  &c.  Co.,  71  Fed.  626,  19 

of  a  street  meant  the  street  as  ex-  C.  C.  A.   99.    Compare  Brisbine  v. 

tended   to    the    property    on    a    re-  St.  Paul  &c.  R.  Co.,  23  Minn.  114, 

corded  plat  and  not  as  it  actually  130. 

existed  some  distance  away) ;  Orena  "  Gifford  v.  Horton,  54  Wash.  595, 

V.   Santa   Barbara,   91   Cal.   621,   28  103  Pac.  988.   And  compare  State  v. 

Pac.   268;    Andreau  v.   Watkins,   26  Yates,  104  Me.  360,  71  Atl.  1018,  22 

Fla.  390,  7  So.  876;  Hastings  v.  Mc-  L.  R.  A.  (N.  S.)  592. 

Donough,  13  App.  Div.   (N.  Y.)   625,  "Barrett    v.    Murphy,    140    Mass. 

43  N.  Y.  S.  628;  Paine  v.  Consumers'  1S3,  2  N.  B.  833.    See  also  City  of 

&c.  Co.,  71  Fed.  626,  19  C.  C.  A.  99,  Manchester  v.  Hodge,  74  N.  H.  468, 

69  Atl.  527. 
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streets  as  shown  upon  a  plan  therein  referred  to,  and  the  dimensions 
of  the  land  are  stated  to  be  as  shown  by  the  plan,  thus  excluding  the 
streets,  if  taken  literally,  the  conveyance  will  nevertheless  be  held,  by 
implication,  to  include  one-half  of  the  adjacent  street  if  the  grantor 
owns  the  same  and  if  there  is  nothing  further  to  show  a  contrary  in- 
tention.^^ A  grant  in  such  a  deed,  of  the  right  to  use  the  street  in 
common  with  the  grantor,  does  not  exclude  the  inference  of  a  grant  of 
one-half  thereof,  for  it  is  designed  to  show  that  the  grantee  shall  have 
a  right  to  use  the  entire  street.^'  Grantees  of  lots  fronting  on  unplatted 
lands  of  the  grantor  are  entitled  to  a  way;  and  where  such  lots  are 
situated  on  a  line  with  the  boundary  of  a  street,  which,  if  continued, 
would,  as  indicated  by  the  plat,  extend  along  the  front  thereof,  an  in- 
tention may  be  implied  from  the  plat  and  the  situation  of  adjacent 
blocks  and  streets,  as  indicated  thereon,  that  such  street  should  be 
extended  and  opened,  and  the  grantees  will  take  the  fee  to  the  center 
of  such  street  so  extended.'^"  So,  where  adjoining  proprietors  lay  out 
their  lands  into  city  lots,  acknowledging  and  recording  plats  thereof 
with  nothing  upon  them  to  indicate  the  original  boundaries,  thus  in 
fact  extinguishing  such  boundaries,  intending  that  the  lots  shall  be 
bought  and  sold  by  such  plats,  or  where  the  plats  indicate  the  center  of 
the  street  as  the  line  of  original  division,  the  presumption  that  the  fee 
.extends  to  the  center  of  the  street  becomes  conclusive  in  favor  of  good 
faith  purchasers  and  grantees  of  either  proprietor,  without  notice  of  the 

"Gould  V.  Eastern  R.  Co.,  142  South  Society  v.  Wainwright,  141 
Mass.  85,  7  N.  E.  543.  See  also,  Mass.  443,  5  N.  E.  843. 
Clark  V.  Parker,  106  Mass.  554;  Ber-  '"  Hurley  v.  Mississippi  &c.  Co.,  34 
ridge  v.  Ward,  10  C.  B.  N.  S.  400;  Minn.  143,  24  N.  W.  917.  And  see 
Cox  V.  Louisville  &c.  R.  Co.,  48  Ind.  generally  to  the  effect  that  the  pur- 
178;  Pennsylvania  R.  Co.  v.  Ayres,  chaser  of  land  conveyed  as  bounded 
50  N.  J.  L.  660,  14  Atl.  901;  Dlckin-  by  a  street  or  road  acquires  an  ease- 
son  V.  Arkansas  City  Imp.  Co.,  77  ment  or  right  to  use  the  way.  Teas- 
Ark.  570,  92  S.  W.  21,  113  Am.  St.  ley  v.  Stanton,  136  Ala.  641,  33  So. 
170;  Johnson  v.  Grenall,  112  App.  823,  96  Am.  St.  88;  Hoskins  v.  "Wal- 
Div.  (N.  Y.)  620,  98  N.  Y.  S.  629;  then  Bro.  Co.  (Ky.),  47  S.  W.  595, 
Dobson  v.  Hohenadel,  148  Pa.  St.  20  Ky.  L.  814;  Riedinger  v.  Mar- 
367,  23  Atl.  1128;  Jarstadt  v.  Mor-  quette  &c.  R.  Co.,  62  Mich.  29,  28  N. 
gan,  48  Wis.  245,  4  N.  W.  27;  Smith  W.  775;  Milliken  v.  Denny,  135  N. 
V.  Beloit,  122  Wis.  396,  100  N.  W.  Car.  19,  47  S.  E.  1S2.  And  even  so 
877.  But  compare  Sutherland  v.  as  to  other  streets  shown  so  far  as 
Jackson,  32  Me.  80;  Merrill  v.  New-  the  grantor  had  power  to  grant  it. 
ton,  99  Mich.  225,  58  N.  W.  70.  Tobey   v.   Taunton,   119   Mass.   404; 

"  Gould  V.  Eastern  R.  Co.,  142  New  England  Structural  Co.  v.  Ever- 
Mass.  85,  7  N.  E.  543;  Motley  v.  Sar-  ett  Distilling  Co.,  189  Mass.  145,  75 
gent,  119  Mass.  231;  Peck  v.  Dennis-  N.  E.  85.  But  compare  Stevens  v. 
ton,    121    Mass.    17.     Compare    Old  Headley,  69  N.  J.  Eq.  533,  62  Atl. 

887. 


371  BOUNDAEIES   AND   INCUMBRANCES.  §    0~0 

rights  of  the  other.^"  But  where  lots  were  laid  out  and  platted  and 
streets  were  dedicated  upon  condition  that  they  should  revert  to  the 
original  owner  when  discontinued  by  law,  it  was  held  that  the  efEect 
of  a  vacation  of  one  of  the  streets  by  the  common  council  and  the  re- 
platting  of  the  land  so  as  to  furnish  a  new  street  front  to  the  lots  that 
had  abutted  on  the  vacated  street,  was  to  obliterate  the  lines  of  the 
first  plat  and  to  substitute  new  lot  lines,  which  were  valid  as  bounda- 
ries of  the  lots,  according  to  the  new  subdivision,  and  that  the  street  on 
the  original  plat  could  not  be  claimed  as  a  way  of  necessity.^  ^ 

§  920.  Whether  description  bounding  on  street  or  alley  is  implied 
warranty  of  its  existence. — It  has  been  said  in  a  number  of  cases  that 
describing  land  in  a  conveyance  as  bounded  by  a  street  or  alley  is  an 
implied  warranty  of  the  existence  of  such  a  street  or  alley.^^  To  be 
accurate,  however,  it  should  probably  be  said  that  the  grantor  is  es- 
topped to  deny  the  existence  of  the  way,^^  and  even  then,  it  seems, 
only  when  he  owns  the  fee  or  has  a  right  to  grant  a  right  of  way.  In 
most,  if  not  all,  of  the  eases  in  which  the  rule  has  been  stated  in  general 
terms  without  expressly  making  this  latter  qualification,  it  appeared 
that  the  grantor  did  own  the  fee  in  the  street  or  way.  There  are  few 
authorities  directly  in  point,  but  we  find  none  expressly  denying  this 
distinction,  and  the  true  rule  seems  to  be  that  stated  in  a  recent  deci- 
sion, as  follows :  "There  is  a  marked  distinction  between  the  case  of  a 
grantor  who  owns  the  street  or  alley  which  his  deed  describes  as  bound- 
ing the  property  conveyed,  and  one  who  does  not.  In  the  former  case, 
although  there  may  not  be  an  express  warranty  on  the  subject,  the 
grantor  is  estopped  from  denying  the  existence  of  the  street  or  alley. 
In  the  latter  caSe,  the  reference  is  only  descriptive,  and  no  warranty  is 

'"Weisbrod  v.  Chicago  &c.  R.  Co.,  1  Md.  525,  54  Am.  Dec.  668;   Moale 

18  Wis.   35,   86  Am.  Dec.   743.    See  v.  Baltimore,  5  Md.  314,  61  Am.  Dec. 

also  Pettibone  v.  Hamilton,  40  Wis.  276.    See  also,  Teasley  v.   Stanton, 

402,  411.  136    Ala.   641,   33    So.    823,   96    Am. 

^Plumer    v.    Johnston,    63    Mich.  St.   88;    and  cases  cited  in  note  to 

165,  29  N.  W.  687.    Compare  Brant-  Powers   v.    Heffernan,   233    111.    597, 

ley  V.  Huff,  62  Ga.  532;   Tebbetts  v.  84  N.  E.   66],  16  L.  R.  A.    (N.   S.) 

Bstes,  52  Me.  411;  McShane  v.  Main,  523,  as  reported  in  122  Am.  St.  199n. 
62  N.   H.  4;    Glover  v.   Shields,   32        ^  See  New  England  Structural  Co. 

Barb.    (N.   Y.)    374;    Paine   v.   Con-  v.  Everett  Distilling  Co.,  189  Mass. 

sumers'  &c.  Co.,  71  Fed.  626,  19  C.  145,  75  N.  E.  85;   McKenzie  v.  Glea- 

C.  A.  99.  son,   184  Mass.  452,   69  N.  B.  1076, 

==  Parker  v.  Smith,   17  Mass.  413,  100  Am.  St.  566;  Scott  v.  Cheatham, 

415,    9   Am.   Dec.    157;    O'Linda   v.  12   Heisk.    (Tenn.)    720;    3   Washb. 

Lothrop,  21  Pick.    (Mass.)    292,  32  Real  Prop.  412. 
Am.  Dec.  261;  White  v.  Flannigan, 


§  931 


EOADS   AND   STREETS. 


373 


implied.  The  conflict  of  authorities  on  this  subject  is  more  apparent 
than  real,  dependent  upon  into  which  of  the  two  classes  the  cases 
fall."^* 

§  921.  (728)  Highways  as  incumbrances. — ^Are  highways  incum- 
brances ?  This  has  long  been  a  vexed  question.  As  a  general  rule,  any 
right  of  a  third  person  in  land,  diminishing  its  value,  is  an  incum- 
brance, although  it  may  not  prevent  the  passing  of  the  fee  by  deed  of 
conveyance.  It  makes  no  difference  whether  that  third  person  is  an 
individual,  a  company,  or  a  corporation,  either  public  or  private,  and 
the  effect  is  the  same  whether  the  way  be  public  or  private.  "It  is  a 
legal  obstruction  to  the  purchaser  to  exercise  that  domain  over  land  to 
which  the  lawful  owner  is  entitled.  An  incumbrance  of  this  nature 
may  be  a  great  damage  to  the  purchaser,  or  the  damage  may  be  very 
inconsiderable,  or  merely  nominal.  The  amount  of  damages  is  a 
proper  subject  of  consideration  for  the  jury  who  may  assess  them,  but 
it  cannot  affect  the  question  whether  a  public  town  road  is,  in  legal 
contemplation,  an  incumbrance  of  the  land  over  which  it  is  laid."^^  It 


="Fulmer  v.  Bates,  118  Tenn.  731, 
102  S.  W.  900,  10  L.  R.  A.  (N.  S.) 
964n,  121  Am.  St.  1059,  1062.  And 
to  the  same  effect  in  holding  that 
the  grantor  must  own  the  fee  or 
have  the  power  to  grant  the  right 
of  way  are  Howe  v.  Alger,  4  Allen 
(Mass.)  206;  Cole  v.  Hadley,  162 
Mass.  579,  39  N.  E.  279. 

2iipgj.  Parsons,  C.  J.,  In  Kellogg  v. 
IngersoU,  2  Mass.  97,  101.  So,  in 
Tuskeegee  Land  &c.  Co.  v.  Birming- 
ham Realty  Co.,  161  Ala.  542,  49  So. 
378,  383,  it  is  said:  "An  incum- 
brance, within  the  meaning  of  the 
law  relating  to  covenants  and  war- 
ranties, does  not  depend  for  exist- 
ence upon  the  extent  or  amount  of 
the  diminution  in  value,  but  extends 
to  cases  in  which,  by  reason  of  the 
burden,  claim,  or  right,  the  owner 
does  not  acquire  complete  dominion 
over  the  land  which  the  grant  ap- 
parently gives.  Mackey  v.  Harmon, 
34  Minn.  168,  24  N.  W.  702;  Demars 
v.  Koehler,  62  N.  J.  L.  203,  41  Atl. 
720,  72  Am.  St.  642.  An  easement 
in  or  over  the  land,  or  any  part  con- 
veyed, is  undoubtedly  an  encum- 
brance. The  right  of  a  third  party 
to  use  water  from  a  brook  running 
through  the  land,  and  easements  as 


to  light  and  air,  have  been  held  to 
be  within  the  term.  The  filing  of 
a  map  by  the  department  of  parks, 
under  a  statute  which  provided  that, 
on  the  final  opening  of  a  street,  no 
compensation  should  be  allowed  for 
any  building  erected  thereon  after 
the  filing  of  the  map,  was  held  to  be 
an  encumbrance.  Forster  v.  Scott, 
136  N.  Y.  577,  32  N.  E.  976,  18  L. 
R.  A.  543n.  The  right  of  a  city  to 
open  a  street  without  paying  dam- 
ages for  buildings  erected  in  the  bed 
thereof  after  the  street  was  laid  and 
platted  was  held  to  be  an  encum- 
brance. Evans  v.  Taylor,  177  Pa. 
286,  35  Atl.  635,  69  L.  R.  A.  790. 
"Water  or  gas  rents  past  due,  which 
are  a  charge  upon  the  property,  are 
encumbrances.  In  re  Wood's  Estate, 
41  Leg.  Int.  (Pa.)  225;  In  re  Gerry 
(S.  Car.),  112  Fed.  958.  An  encum- 
brance is  held  to  exist  upon  prop- 
erty which  is  subject  to  easements 
for  widening  a  street  or  for  build- 
ing a  sewer.  Blackie  v.  Hudson,  117 
Mass.  181;  Cadmus  v.  Fagan,  47  N. 
J.  L.  549,  4  Atl.  323;  Barth  v.  Ward, 
63  App.  Div.  (N.  Y.)  193,  71  N.  Y. 
S.  340;  Warvelle  on  Vendors  (2d 
ed.)  971,  et  seq." 
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has  accordingly  been  held  in  Alabama,  Connecticut,  Illinois,  Massachu- 
setts, Maine,  Missouri,  New  Hampshire  and  Vermont,  that  a  public 
highway  over  land  is  an  incumbrance  constituting  a  breach  of  war- 
ranty against  incumbrances.^o  It  was  formerly  held  in  Indiana  that  a 
public  road  is  not  an  incumbrance,"  but  the  later  authorities  hold 
that  it  is.^^  In  New  York,  Pennsylvania,  Virginia  and  Wisconsin,  the , 
rule  seems  to  be  that  a  highway  is  not  an  incumbrance,  or,  at  least,  that 
the  purchaser  takes  subject  thereto.^'  And  in  Iowa  and  Nebraska  it 
has  been  held  that  a  highway  is  a  betterment  rather  than  an  encum- 
brance as  it  tends  to  increase  rather  than  diminish  the  value  of  the 
estate.'''* 


§  922.   (739)  Rule  where  purchaser  knows  of  their  existence. — 

Some, of  the  courts  have  drawn  a  distinction  as  against  a  purchaser  who 
has  knowledge  of  the  existence  of  the  highway  at  the  time  of  the  pur- 
chase, holding  that,  in  such  a  case,  there  is  no  breach  of  the  covenant 
against  incumbrances  f  but  other  courts  have  refused  to  recognize  any 
such  distinction.^^  The  Virginia  court  of  appeals,  in  their  latest  deci- 
sion,^^  state  that  their  reason  for  holding  in  an  earlier  case,^^  that  the 


"  Dunn  v.  White,  1  Ala.  645;  Cope- 
land  V.  McAdery,  100  Ala.  553,  13 
So.  545;  Hubbard  v.  Norton,  10 
Conn.  422;  Beach  v.  Miller,  51  111. 
206,  2  Am.  Rep.  290;  Parish  v.  Whit- 
ney, 3  Gray  (Mass.)  516;  Haynes 
V.  Young,  36  Me.  557;  Lamb  v.  Dan- 
forth,  59  Me.  322,  8  Am.  Rep.  426; 
Kellogg  V.  Malin,  50  Mo.  496,  11 
Am.  Rep.  426;  Pritchard  v.  Atkin- 
son, 3  N.  H.  335;  Butler  v.  Gale,  27 
Vt.  739;  Rawle  on  Cov.,  115,  120. 
See  also,  Penn  v.  Schmisseur,  77  111. 
App.  526;  and  compare  Fleet  v. 
Wait,  80  Vt.  177,  66  Atl.  1031. 

^  Scribner  v.  Holmes,  16  Ind.  142. 

^  Burk  V.  Hill,  48  Ind.  52,  17  Am. 
Rep.  731. 

^Whitbeck  v.  Cook,  15  Johns.  (N. 
Y.)  483,  8  Am.  Dec.  272;  Cincinnati 
v.  Brachman,  35  Ohio  St.  289;  Pe- 
terson V.  Arthurs,  9  Watts  (Pa.) 
152;  Wilson  v.  Cochran,  46  Pa.  St. 
229,  232;  Kutz  v.  McCune,  22  Wis. 
628,  99  Am.  Dec.  85;  Jordan  v.  Eve, 
31  Gratt.  (Va.)  1. 

==3  Harrison  v.  Des  Moines  &c.  R. 
Co.,  91  Iowa  114,  58  N.  W.  1081; 
Killen  v.  Funk,  83  Neb.  622,  120  N. 
W.  189,  131  Am.  St.  658. 


=»  Desvergers  v.  Willis,  56  Ga.  515, 
21  Am.  Rep.  289;  Jordan  v.  Eve,  31 
Gratt.  (Va.)  1;  Hymes  v.  Estey,  116 
N.  Y.  501,  22  N.  B.  1087,  15  Am.  St. 
421.  See  also,  Harrison  v.  Des 
Moines  &c.  R.  Co.,  91  Iowa  114,  58 
N.  W.  1081.  In  Huyck  v.  Andrews, 
113  N.  Y.  81,  20  N.  E.  581,  10  Am. 
St.  432,  3  L.  R.  A.  789n,  the  court  re- 
fused to  apply  this  doctrine  to  ordi- 
nary easements,  and  stated  that 
highways  are  the  sole  exception  to 
the  rule  that  knowledge  by  the 
grantee  of  the  existence  of  an  ease- 
ment Is  no  defense  to  an  action  for 
breach  of  covenant. 

"Van  Wagner  v.  Van  Nostrand, 
19  Iowa  422;  Medler  v.  Hiatt,  8  Ind. 
171;  Beach  v.  Miller,  51  111.  206,  2 
Am.  Rep.  290;  Butler  v.  Gale,  27  Vt. 
739.  See  also,  Demars  v.  Koehler, 
62  N.  J.  L.  203,  41  Atl.  720,  72  Am. 
St.  642;  Weiss  v.  Binnian,  178  111. 
241,  52  N.  E.  969;  Copeland  v.  Mc- 
Adery, 100  Ala.  553,  13  So.  545. 

''  Trice  v.  Kayton,  84  Va.  217,  4  S. 
E.  377,  10  Am.  St.  836. 

'^Jordan  v.  Eve,  31  Gratt.  (Va.)  1. 
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existence  of  the  highway  therein  alleged  to  be  an  incumbrance  did  not 
constitute  a  breach  of  the  covenants  of  the  deed,  was  because  it  ap- 
peared that  the  way  was  known  to  the  purchaser  and  must  have  been 
taken  into  consideration  when  the  purchase  was  made.  They  now  hold 
that  the  covenant  of  seizin,  as  well  as  the  covenant  for  quiet  possession 
and  enjoyment  free  from  incumbrances,  is  broken  where,  without  the 
knowledge  of  the  grantee,  the  lot  conveyed  and  part  of  the  buildings 
encroach  on  a  public  street  so  that  the  grantee  is  obliged  to  tear  down 
a  portion  of  the  buildings  and  repave  the  street.^*  But,  where  the  fee 
remains  in  the  grantee,  the  mere  existence  of  a  highway  upon  the  land, 
although  an  incumbrance,  is  not,  ordinarily  at  least,  a  breach  of 
seizin.'^ 

§  923.  (730)  Tendency  of  recent  decisions. — ^The  tendency  of 
nearly  all  of  the  courts  which  originally  seemed  to  countenance  the 
doctrine  that  a  highway  is  not  such  an  incumbrance  as  will  constitute 
a  breach  of  warranty  has,  of  late,  been  toward  a  modification  of  that 
doctrine  in  accordance  with  the  distinction  drawn  by  the  Virginia 
court.  The  rule,  as  modified,  and  the  reasons  supporting  it,  are  thus 
stated  by  the  N'ew  York  court  of  appeals:  "The  exemption  of  the 
easement  to  the  public  in  a  highway  from  the  operation  of  the  covenant 
of  warranty  evidently  rests  upon  the  presumption  arising  from  the  op- 
portunity furnished  to  the  purchaser,  by  its  apparent  existence  or  use, 
to  take  notice  of  it;  and,  when  that  is  the  situation,  the  purchaser  is 
charged  with  knowledge  of  it.  But  when  no  such  opportunity  exists, 
and  no  means  of  notice  of  the  existence  of  the  right  to  a  public  ease- 
ment is  open  to  observation  upon  the  premises,  there  is  no  well-founded 

"  Trice  v.  Kayton,  84  Va.  217,  4  S.  usually  the  case  in  England,  it  is 

B.  377,  10  Am.  St.  836.  then  a  covenant  in  futuro,  and  runs 

^  Kellogg  V.  Malin,  50  Mo.  496,  11  with  the  land  until  a  breach."    And 

Am.  Rep.  426.     In  Tuskeegee  Land  the  court  held  that  a  covenant  of 

&c.  Co.  V.  Birmingham  Realty  Co.,  seizin  and  good  right  to  convey,  in 

161  Ala.  542,  49  So.  378,  383,  it  is  a   deed    conveying   no    part   of   the 

said   that   "a   covenant  against  in-  streets   bounding   the    land,    is   not 

cumbrance,     usually     expressed    in  breached    by    a    release,    previously 

American  conveyances  as  a  separate  executed  by  the  grantor,  releasing 

and  independent  covenant,  is  a  cov-  a    railway    company   from   liability 

enant  in  praesenti,  broken,  If  at  all,  for  damages  to  the  land  caused  by 

when  made,  by  the  existence  of  the  the  operation  of  a  steam  railroad  on 

incumbrance,  without  regard  to  £u-  the  adjacent  street,  but  that  cove- 

ture    or    ultimate    disturbance     or  nants  of  warranty  and  against  in- 

damage,  and  does  not  run  with  the  cumbrances  are  breached  by  such  a 

land;    but,  if  coupled  to  the   cove-  release. 
nant    for    quiet    enjoyment,    as    is 
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reason  to  support  the  proposition  that  the  subsequent  appropriation  by 
the  public,  in  the  exercise  of  such  pre-existing  right,  of  a  portion  of  the 
land  conveyed,  is  exempt  from  the  operation  of  the  covenant  of  war- 
ranty."^ ° 

§  924.  (731)  Valid  assessment  constitutes  an  incumbrance. — A 
valid  assessment  upon  property  for  the  opening  of  a  street  upon  which 
it  abuts,  existing  at  the  time  the  property  is  conveyed,  is  also  an  in- 
cumbrance constituting  a  breach  of  the  covenant  against  incum- 
brances.^'' So,  where  such  an  assessment  has  been  made  and  vacated, 
and  a  re-assessment  has  been  imposed  in  lieu  thereof,  it  is  held  that  the 
latter  attaches  as  of  the  date  of  the  original  assessment,  and  a  pur- 
chaser under  a  deed  dated  after  the  original  assessment,  but  prior  to 
the  new  assessment,  may  maintain  an  action  for  a  breach  of  the  cove- 
nant against  incumbrances.'®  But  the  opening  of  a  highway  over  the 
land  conveyed,  subsequent  to  the  date  of  the  conveyance,  under  the 


=«Hymes  v.  Estey,  116  N.  Y.  501, 
22  N.  E.  1087,  15  Am.  St.  421.  See 
also,  Appeal  of  "People's  Bank  (Pa.), 
3  Atl.  821;  Evans  v.  Taylor,  177  Pa. 
St.  286,  35  Atl.  635,  69  L.  R.  A.  790 
(holding  that  payment  of  purchase- 
money  cannot  be  enforced  under  an 
executory  contract  stipulating  that 
the  property  shall  be  clear  of  all  in- 
cumbrances, if  the  title  has  not 
been  accepted  and  there  is  an  exist- 
ing right  in  the  municipality  to 
open  a  platted  street  over  the  prop- 
erty). This  doctrine  has  the  merit 
of  plausibility.  It  does  not  deny 
that  a  highway  is  in  the  nature  of 
an  incumbrance,  but  seeks  to  avoid 
the  effect  thereof  by  presuming  that 
the  purchaser  takes  his  title  with 
reference  thereto.  But  it  seems  to 
us  that  when  it  Is  once  admitted,  as 
we  think  it  ought  to  be,  that  a  high- 
way is  an  Incumbrance,  the  fact 
that  the  grantee  has  notice  thereof 
ought  not  to  prevent  the  operation 
of  the  covenant  of  warranty.  The 
grantor  certainly  ought  to  have  as 
much  knowledge  of  his  own  prop- 
erty as  the  grantee,  and  if  he 
chooses  to  make  a  warranty  deed 
he  ought  to  make  his  warranty 
good.  But  see  Ream  v.  Goslee,  21 
Ind.    App.   241,    52   N.   B.   93,   with 


which  compare  Teague  v.  Whaley, 
20  Ind.  App.  26,  50  N.  E.  41. 

"Bemis  v.  Caldwell,  143  Mass. 
299,  9  N.  E.  623,  624;  Cadmus  v. 
Pagan,  47  N.  J.  L.  549,  4  Atl.  323. 
See  also,  Williams  v.  Monk,  179 
Mass.  22,  60  N.  E.  394;  Dyker  Mead- 
ow Land  &c.  Co.  v.  Cook,  159  N.  Y. 
6,  53  N.  E.  690;  Cumberland  v. 
Kearns,  18  Out.  151;  Green  v.  Tid- 
ball,  26  Wash.  338,  67  Pac.  84,  55 
L.  R.  A.  879;  Kirkpatrick  v.  Pearce, 
107  Ind.  520,  8  N.  E.  573;  Sanders 
V.  Brown,  65  Ark.  498,  47  S.  W.  461. 
In  Pierse  v.  Bronnenberg,  40  Ind. 
App.  662,  81  N.  E.  739,  82  N.  E.  126, 
an  unascertained  drainage  assess- 
ment lien  was  held  a  breach  of  war- 
ranty. Citing  Lindsay  v.  Eastwood, 
72  Mich.  336,  40  N.  W.  455;  Carr  v. 
Dooley,  119  Mass.  294;  Hill  v.  Ba- 
con, 110  Mass.  381;  Hutchins  v. 
Moody,  30  Vt.  655;  Lafferty  v.  Milli- 
gan,  165  Pa.  St.  534,  30  Atl.  1030. 
See  also,  Clapp  v.  Minnesota  &c. 
Twine  Co.,  81  Minn.  511,  84  N.  W. 
344. 

■«  Cadmus  v.  Pagan,  47  N.  J.  L. 
549,  4  Atl.  323.  See  also,  White  v. 
Stretch,  22  N.  J.  Eq.  76;  Com'rs  of 
Sinking  Fund  v.  Linden,  40  N.  J. 
Eq.  27;  Comley  v.  American  &c.  As- 
phalt Co.,  130  Ky.  262,  113  S.  W. 
125. 
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power  of  eminent  domain,  is  not  a  breach  of  the  covenant  of  warranty 
against  incumbrances.^* 

§  925.  Effect  of  covenant  or  agreement  as  to  assessments. — ^As  a 
general  rule  a  covenant  or  agreement  referring  to  a  "tax"  or  "taxes" 
does  not  include  local  assessments.*"  But  the  intention  of  the  parties 
as  evidenced  by  the  instrument  usually  controls,  and  there  are  cases  in 
which  the  use  of  the  word  "tax,"  "special  taxes,"  or  the  like,  especially 
when  taken  in  connection  with  the  context,  may  include  special  assess- 
ments.*^ Covenants  or  other  agreements  as  to  assessments  have  been 
given  an  effect  in  some  cases  as  creating  an  estoppel  by  deed  even  be- 
tween others  than  the  original  parties.  Thus,  in  some  jurisdictions,  it 
is  held  that  where  the  grantee  in  a  deed  assumes  and  agrees  therein  to 
pay  an  assessment  he  is  estopped  from  denying  the  validity  of  such  as- 
sesspient.*^  So,  where  a  grantee  was  chargeable  with  knowledge  of  the 
assessment  thereon,  the  same  being  expressly  excepted  in  the  deed  from 
the  covenant  of  warranty  and  against  incumbrances,  it  was  said  that  he 
could  not  complain  that  the  assessment  was  unjust.*'    But  a  convey- 


"  Alabama  &c.  R.  Co.  v.  Kenney, 
39  Ala.  307.  See  also.  Gee  v.  Moore, 
14  Cal.  472;  Dobbins  v.  Brown,  12 
Pa.  St.  75;  Peck  v.  Jones,  70  Pa.  St. 
83;  Ellis  V.  Welch,  6  Mass.  246,  4 
Am.  Dec.  122.  But  compare  Porster 
v.  Scott,  136  N.  Y.  577,  32  N.  B.  976, 
18  L.  R.  A.  543n;  Gotthelf  v.  Strana- 
ban,  138  N.  Y.  345,  34  N.  E.  286,  20 
L.  R.  A.  455.  See  also,  to  the  effect 
that  a  covenant  against  incum- 
brances or  the  like  does  not  include 
assessments  which  are  not  liens  at 
the  time  of  the  conveyance:  Ce- 
mansky  v.  Fitch,  121  Iowa  186,  96 
N.  W.  754;  TuU  v.  Royston,  30  Kan. 
617,  2  Pac.  866;  Real  Estate  Corp. 
V.  Harper,  174  N.  Y.  123,  66  N.  B. 
660;  Cattell  v.  Putnam,  73  Ohio  St. 
147,  76  N.  B.  390;  Knowles  v.  Tem- 
ple, 49  Wash.  595,  96  Pac.  1.  But 
the  statute  may  be  such  as  to  make 
the  lien  relate  back,  and  under  some 
statutes  an  assessment  has  been 
held  an  incumbrance  before  it  had 
yet  become  a  technical  lien.  See  De 
Peyster  v.  Murphy,  66  N.  Y.  622; 
Blackie  v.  Hudson,  117  Mass.  181; 
Green  v.  Tidball,  26  Wash.  338,  67 
Pac.  84,  55  L.  R.  A.  879. 

*>  Sanders  v.  Brown,  65  Ark.  498, 
47  S.  W.  461;   De  Clercq  v.  Barber 


Asphalt  Pav.  Co.,  167  111.  215,  47  N. 
E.  367;  Warren  v.  Warren,  148  111. 
641,  36  N.  E.  611;  Smith  v.  Ablngton 
Sav.  Bank,  165  Mass.  285,  42  N.  E. 
1133;  Chamberlain  v.  Gleason,  163 
N.  Y.  214,  57  N.  E.  487;  Beals  v. 
Providence  Rubber  Co.,  11  R.  I.  381, 
23  Am.  Rep.  472. 

"Thomas  v.  Hooker  &c.  Co.,  22 
Mo.  App.  8;  Lucas  v.  McCann,  50 
Mo.  App.  638;  Delaware  &c.  Canal 
Co.  v.  Von  Storch,  196  Pa.  St.  102, 
46  Atl.  375;  Curtis  v.  Pierce,  115 
Mass.  186.  See  also  Gibbs  v.  Peo- 
ple's Nat.  Bank,  198  111.  307,  64  N. 
E.  1060;  Warren  v.  Warren,  148  111. 
641,  36  N.  E.  611;  National  Life  Ins. 
Co.  V.  Butler,  61  Neb.  449,  85  N.  W. 
437,  87  Am.  St.  462. 

^  Jebb  V.  Sexton,  84  111.  App.  45; 
Eddy  V.  Omaha,  72  Neb.  550,  101  N. 
W.  25,  102  N.  W.  70,  103  N.  W.  692; 
Caldwell  v.  Columbus,  56  Ohio  St. 
759,  49  N.  E.  1108.  See  also,  In  re 
Petition  of  Conley,  22  Hun  (N.  Y.) 
603. 

*=Parwell  v.  Des  Moines  Brick 
Mfg.  Co.,  97  Iowa  286,  66  N.  W.  176, 
181,  35  L.  R.  A.  63,  where  the  court 
said:  "It  is  claimed  that  to  impose 
the  burden  of  these  assessments  up- 
on plaintiff  and  his  land  will  work 
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ance  "subject  to  all  incumbrances"  or  "subject  to  assessments,"  or  the 
like,  has  often  been  held  not  to  estop  the  grantee  or  those  claiming  un- 
der him  from  attacking  or  contesting  prior  invalid  assessments.*''  This 
is  generally  placed  on  the  ground,  however,  that  such  covenants  or  pro- 
visions should  be  construed  as  referring  only  to  assessments  that  are 
valid,  and,  hence,  that  there  is  for  that  reason  no  estoppel.  It  has  been 
so  held  even  where  there  was  an  express  covenant  to  pay  all  street  and 
sewer  assessments.  *°  In  still  other  jurisdictions  the  whole  doctrine  of 
estoppel  in  this  way  in  favor  of  a  stranger  not  a  party  to  the  deed  seems 
to  be  repudiated  or  denied.*" 


a  great  injustice.  *  *  •  in  this 
case,  however,  plaintiff  by  the  very 
terms  of  his  deed,  took  this  land 
charged  with  actual  knowledge  of 
these  assessments,  and  was  bound 
to  know  that  they  were  a  charge 
upon  this  property.  He  was  not  de- 
ceived. Whatever  injustice  there  is 
in  the  practical  effect  of  laws  which 
permit  such  improvements  to  be 
made  and  the  cost  thereof  to  be 
liens  upon  the  abutting  property, 
plaintiff  is  in  no  situation  to  com- 
plain, as  he  assumed  voluntarily  the 


very  burdens  which  in  this  proceed- 
ing he  is  seeking  to  avoid." 

"Carter  v.  Cemansky,  126  Iowa 
506,  102  N.  W.  438;  Batty  v.  City  of 
Hastings,  63  Neb.  26,  88  N.  W.  139; 
In  re  Pennie,  108  N.  Y.  364,  15  N. 
E.  611.  See  also,  "Waldschmldt  v. 
Bowland,  27  Ohio  C.  C.  782. 

« Walsh  V.  Sims,  65  Ohio  St.  211, 
62  N.  B.  120. 

«  State  V.  Jersey  City,  35  N.  J.  L. 
381;  In  Matter  of  Pennie,  46  Hun 
(N.  Y.)  391,  19  Abb.  N.  Cas.  (N.  Y.) 
117. 
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934. 


935. 


936. 


Section 

926.  Definition. 

927.  Distinctive  features. 

928.  When  an  additional  burden. 
Street  railways  as  highways. 
Motive  power  confined  to  that 

specified. 
Motive   power  where  the  kind 

is  not  specified. 
932.  Right  to   take  property  under 

eminent  domain. 
Legislative    sanction     required 

to  use  streets. 
Delegation   to   municipality  of 

right    to    authorize    use    of 

streets. 
Requirements  as  to  consent  of 

municipality  or  local  authori- 
ties. 
Consent  of  property  owners. 

937.  Selling    franchise    to    bidder — 

Consent  conditioned  on  such 
sale. 

938.  Ordinance    granting    the    right 

is  a  contract. 

939.  Contract    is    subject   to   police 

power. 

940.  Terms  and  conditions. 

941.  Use  must  be  public. 

942.  Exclusive   right — Monopoly. 

943.  Physical  monopoly. 

944.  Interpretation    of    constitution. 

945.  Limitation  of  power  to  create 

monopoly. 

946.  General  grant  does  not  exclude 

other  companies. 

947.  Effect  of  taking  possession. 

948.  When  grant  may  be  made  to 

other  companies. 

378 


Section 

949.  Effect  of  commencing  work  by 
company  having  prior  grant. 

950.  Conflicting  claims. 

951.  Grant  must  be  accepted  as  an 
entirety. 

952.  Mandamus  against  municipal 
oflacers. 

953.  Railway  must  be-  constructed 
within  time  specified. 

954.  Transfer  of  company's  rights. 

955.  Right  of  company  to  discon- 
tinue operation. 

956.  Police  power. 

957.  Municipal  control. 

958.  Illustrative  cases. 

959.  Regulation  of  fare. 

960.  Ordinance  operative  in  terri- 
tory afterwards  annexed. 

961.  Rights  of  company  superior  to 
those  of  travelers. 

962.  Liability  of  persons  who  injure 
the  tracks  or  cars. 

963.  Limitation  of  rights  of  com- 
pany. 

964.  Illustrative  cases. 

965.  Rights  of  travelers — ^Rival  com- 
panies. 

966.  Right  of  one  company  to  use 
another's  track. 

967.  Liability  of  company  for  in- 
jury to  persons  using  the 
street. 

968.  Liability  for  willful  acts  of  em- 
ployes. 

969.  Duty  and  liability  to  travelers 
on  streets  to  be  considered  in 
detail. 
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Section 

970.  Injuries  caused  by  obstructions 

or  failure  to  repair. 

971.  Duty  as  to  employes  and  equip- 

ment. 

972.  Speed,     lookout,     signals    and 

warnings. 

973.  Violation  of  ordinances. 

974.  Collision  between  cars  and  ve- 

liicles  or  travelers  on  street 
— Generally. 

975.  Vebicles   going   in   same   direc- 

tion— Running  down  vehicles 
from  behind. 

976.  Injuries    to    persons     crossing 

tracks. 

977.  Crossing  street  railway  tracks 

— Look  and  listen  rule. 

978.  Injuries  to  children. 

979.  Injuries  from  wires  or  electric- 

ity. 


Section 

980.  Frightening  horses. 

981.  Contributory  negligence. 

982.  Illustrative   cases  on   contribu- 

tory negligence. 

983.  Proximate     cause — Last     clear 

chance. 

984.  Liability  of  traveler  for  injur- 

ing cars. 

985.  Duty  of  company  to  repair. 

986.  Liability  of  company  for  fail- 

ure to  repair. 

987.  When    company    is    bound    to 

improve  streets. 

988.  Company      is      not     generally 

bound  to  improve. 

989.  Conflict  of  authority. 

990.  Conclusion    as    to   repairs   and 

improvements. 

991.  Forfeiture  of  franchises. 


§  926.  (733)  Definition. — A  street  railway  is  a  railway  laid  down 
upon  roads  or  streets  for.  the  purpose  of  carrying  passengers.^  The 
term  "street  railway"  is  neither  as  definite  nor  as  expressive  as  is  de- 
sirable, but  it  seems  to  be  the  best  and  most  appropriate  at  command. 
It  will  not  do  to  designate  a  street  railroad  as  a  "horse  railroad,"  as  is 
often  done,  for  the  power  by  which,  the  cars  are  di^awn  along  the  tracks 
is  frequently  mechanical.  Indeed,  the  "horse  railroad"  is  now  almost 
a  thing  of  the  past.  ISTor  will  it  do  to  designate  a  street  railway  as  a 
"tramway,"  for  a  tramway  is  said  to  be  "a  railroad  laid  along  the 
roads  or  streets  of  a  town  or  city  on  which  cars  for  carriage  of  goods  or 
passengers  are  drawn  by  horses  or  by  some  mechanical  means,"  and 
this  definition  shows  that  tramways  possess  an  essential  feature  that 
street  railways  do  not.  The  term  "street"  is  too  restrictive,  for  street 
railways  may  be  operated  upon  suburban  roads.-     But,  with  all  its 


^  Montgomery  v.  Santa  Ana  &c.  R. 
Co.,  104  Cal.  186,  37  Pac.  786,  43  Am. 
St.  89,  25  L.  R.  A.  654,  656  (quoting 
text);  Lincoln  Street  R.  Co.  v.  Mc- 
Clellan,  54  Neb.  672,  74  N.  W.  1074, 
69  Am.  St.  736,  739  (citing  text); 
South  &  N.  A.  R.  Co.  V.  Highland 
Ave.  &c.  R.  Co.,  119  Ala.  105,  24  So. 
114,  117    (citing  text);    Hannah  v. 


Metropolitan  St.  R.  Co.,  81  Mo.  App. 
78. 

^  It  is  also  held  that  an  under- 
ground railway  may  be  a  street  rail- 
way. In  re  New  York  Dist.  R.  Co., 
107  N.  Y.  42,  14  N.  B.  187.  See  also. 
Sears  v.  Crocker,  184  Mass.  586,  69 
N.  E.  327,  100  Am.  St.  577.  (But 
compare  New   York  &c.   R.   Co.  v. 
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shortcomings  and  itnperfeetions,  the  term  "street  railways"  seems  best 
to  express  the  meaning  we  desire  to  convey. 

§  927.  (733)  Distinctive  features. — ^A  distinctive  and  essential  fea- 
ture of  a  street  railway,  considered  in  relation  to  other  railroads,  is 
that  it  is  a  railway  for  the  transportation  of  passengers  and  not  of 
freight.^  This,  and  the  character  of  the  use  of  the  street  in  furtherance 
of  local  traffic,  rather  than  the  motive  power,  distinguish  it  from  the 
ordinary  commercial  railroad.*  As  we  employ  the  term  and  desire  it 
to  be  understood,  it  excludes  the  idea  of  the  carriage  of  ordinary 
freight  as  a  regular  business,  for  we  do  not  believe  that  a  railroad  over 
which  heavily  laden  freight  trains  are  drawn  can  be  considered  a  street 
railway,  although  there  is  a  tendency  in  some  directions  to  consider 
railroads  carrying  freight,  in  some  instances,  as  street  railways.  It 
may  be  true  that  the  transportation  of  local  freight  in  a  wagon  or 
similar  vehicle  on  a  street  may  be  a  legitimate  street  use,  but  it  is 
diflScult  to  see  how  heavy  freight  can  be  carried  in  freight  trains  and 
loaded  and  unloaded  on  the  street  without  greatly  interfering  with 
travel  and  the  ordinary  street  use.  It  was  not  intended  when  the  road 
or  street  was  dedicated  or  appropriated  that  a  private  corporation 
should  divert  the  way  from  its  usual  and  appropriate  use  to  an  essen-, 
tially  different  use  for  the  purpose  of  corporate  gain.^    This  view  pre- 

O'Brien,  121  App.  Dlv.   (N.  Y.)  819,  neapolis  &c.  R.  Co.,  35  Minn.  112,  27 
106  N.  Y.  S.  909,  affd  in  192  N.  Y.  .  N.  "W.  839,  59  Am.  Rep.  303;  Aurora 

558,  85  N.  E.  1113).  And  so  as  to  an  v.  Elgin  &c.  Trac.  Co.,  227  111.  485, 

elevated    railway.      Matter    of   Peo-  81  N.  E.  544,  118  Am.  St.  284;   Har- 

ple's  Rapid  Transit  Co.,  125  N.  Y.  vey  v.  Aurora  &c.  R.  Co.,  174   111. 

93,  26  N.  E.  25,  10  L.  R.  A.  728.    See  295,   307,   51  N.   E.   163;    Sparks   v. 

also,  Doane  v.  Lake  St.  El.  R.  Co.,  Philadelphia    &c.    R.    Co.,    212    Pa. 

165  111.  510,  46  N.  E.  520,  36  L.  R.  A.  105,  61  Atl.  881;  Nichols  v.  Ann  Ar- 

97,    56    Am.    St.    265;    Montgomery  bor  &c.  St.  R.  Co.,  87  Mich.  361,  49 

Amusement     Co.     v.     Montgomery  N.  W.  538,  16  L.  R.  A.  371;   Briggs 

Trac.  Co.,  139  Fed.  353;  Fayetteville  v.  Lewiston  &c.  R.  Co.,  79  Me.  363, 

St.  Ry.  v.  Aberdeen  &e.  R.  Co.,  142  367,  10  Atl.  47,  1  Am.  St.  316;   Chi- 

N.  Car.  423,  55  S.  E.  345.  cago  &c.  R.  Co.  v.  Milwaukee  &c.  R. 

=  Funk  v.  St.  Paul  City  R.  Co.,  61  Co.,  95  Wis.  561,  70  N.  W.  678,  60 

Minn.  435,  63  N.  W.  1099,  52  Am.  St.  Am.  St.  137,  37  L.  R.  A.  856;    note 

608,  612,  29  L.  R.  A.   208    (quoting  in  34  Am.  Law  Reg.  (N.  S.)  42-44. 

text);     1     Elliott    Railroads,     §  6;  °A   street   railway    is    not,    in    a 

Booth    Street    Railways,    §  1.      But  strict  sense,  a  railroad.     Louisville 

see  Montgomery  v.   Santa  Ana  &c.  &c.  R.  Co.  v.  Louisville  City  R.  Co., 

R.  Co.,  104  Cal.  186,  37  Pac.  786,  43  2  Duvall   (Ky.)  175;  Lincoln  St.  R. 

Am.  St.  89,  25  L.  R.  A.  654,  656  (cit-  Co.   v.   McClellan,   54   Neb.    672,    74 

ing  text).  N.   "W.   1074,  69   Am.   St.   736,   739; 

*See  Williams  v.  City  Electric  Bloxham  v.  Consumers'  &c.  R.  Co., 
R.  Co.,  41  Fed.  556;  Newell  v.  Min-    36  Fla.  519,  18  So.  444,  29  L.  R.  A. 
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vails  with  the  courts  generally,  for  the  decided  weight  of  authority  is, 
that  an  ordinary  railroad  constitutes  an  additional  burden  which  en- 
titles the  owner  of  the  fee  to  compensation,"  but  that  the  laying  down 
of  a  street  railway  track  does  not  impose  any  additional  burden  upon 
the  land.' 

§  928.  (734)  When  an  additional  burden.— Although  an  ordinary 
street  railway  constructed  in  the  usual  mode,  and  so  constructed  as  not 
to  materially  impair  the  easement  of  access,  cannot,  as  the  adjudged 
cases  declare,  be  considered  an  additional  burden,  yet,  where  it  is  so 
constructed  as  to  materially  impair  the  rights  of  the  abutter,  it  seems 
to  us  that  it  should  be  treated  as  an  additional  burden  entitling  the 
owner  to  compensation.^    If,  for  instance,  embankments  are  raised  in 


507,  51  Am.  St.  44;  Massillon  Bridge 
Co.  V.  Cambria  Iron  Co.,  59  Ohio  St. 
179,  52  N.  E.  192,  194  (citing  text); 
Massachusetts  Loan  &  T.  Co.  v. 
Hamilton,  88  Fed.  588,  590,  32  C.  C. 
A.  46,  also  citing  text,  but  holding 
that  in  its  broadest  sense  the  term 
"railroad"  may  include  a  street 
railway.  The  exact  meaning  of  the 
term,  when  used  in  a  statute,  gener- 
ally depends  upon  the  context.  1 
Elliott  Railroads  (2d  ed.),  §§  6,  6a, 
and  authorities  there  cited. 

"Ante,  §  885  (697). 

'See  ante,  §  886  (698).  See  also, 
Merrick  v.  Intramontaine  R.  Co., 
118  N.  Car.  1081,  24  S.  E.  667  (citing 
text) ;  Hester  v.  Durham  Trac.  Co., 
138  N.  Car.  288,  50  S.  E.  711,  712,  1 
L.  R.  A.  (N.  S.)  981n  (citing  text). 

'Nichols  V.  Ann  Arbor  &c.  St.  R. 
Co.,  87  Mich.  361,  49  N.  W.  538,  16 
L.  R.  A.  371;  McQuaid  v.  Portland 
&o.  R.  Co.,  18  Ore.  237,  22  Pac.  899; 
Craig  V.  Rochester,  39  N.  Y.  404; 
Story  V.  New  York  &c.  Co.,  90  N.  Y. 
122,  43  Am.  Rep.  146;  Mahady 
V.  Bushwick  St.  Ry.  Co.,  91  N. 
Y.  148,  43  Am.  Rep.  661;  Hobart 
V.  Milwaukee  City  Ry.  Co.,  27  Wis. 
194,  9  Am.  Rep.  461.  See  also,  Car- 
olina Cent.  R.  Co.  v.  Wilmington 
St.  R.  Co.,  120  N.  Car.  520,  26  S.  E. 
914,  919  (citing  text);  Coyne  v. 
Memphis,  118  Tenn.  651,  102  S.  W. 
355;  Hoist  v.  Savannah  Electric  Co., 
131  Fed.  931;  Decker  v.  Evansville 
&c.  R.  Co.,  133  Ind.  493,  33  N.  E.  349. 


For  a  collection  of  the  New  York 
cases  see  3  Abbott's  New  Cases,  306 
et  seq.  Upon  the  general  subject, 
the  following  cases  are  interesting 
and  instructive:  Barnett  v.  Johnson, 
15  N.  J.  Eq.  481;  Bell  v.  Gough,  3 
Zabr.  (N.  J.)  624;  Thurston  v.  City 
of  St.  Joseph,  51  Mo.  511,  514,  11 
Am.  Rep.  463;  Codman  v.  Evans,  5 
Allen  (Mass.)  S08.  In  the  recent  case 
of  Ottentot  V.  New  York  &c.  Co.,  119 
N.  Y.  603,  23  N.  B.  169,  41  Alb.  L. 
J.  194,  the  New  York  court  of  ap- 
peals seems  to  somewhat  limit  some 
of  its  former  decisions.  In  that 
case  it  was  held  that  the  city  might 
empower  a  street  railway  company 
to  construct  an  embankment  in  the 
street,  and  that  an  abutter  could  not 
recover  damages,  no  matter  how 
much  his  property  was  injured.  The 
reasoning  of  the  court  is,  that  the 
city  had  discretionary  authority  to 
change  the  grade,  "and  it  must  be 
immaterial  what  the  causes  were 
which  made  the  change  of  grade 
necessary  or  useful."  See  also  Lew- 
is V.  New  York  &c.  R.  Co.,  162  N.  Y. 
202,  56  N.  E.  540;  Welde  v.  New 
York  &c.  R.  Co.,  168  N.  Y.  597,  61 
N.  B.  554;  Fries  v.  New  York  &c. 
R.  Co.,  169  N.  Y.  270,  62'  N.  B.  358; 
Dolan  V.  New  York  &c.  R.  Co.,  175 
N.  Y.  367,  67  N.  E.  612;  Ketcham  v. 
New  York  &c.  R.  Co.,  177  N.  Y.  247, 
69  N.  B.  533.  But  see  Muhlker  v. 
New  York  &c.  R.  Co.,  197  U.  S.  544, 
49  L.  ed.  872,  25  Sup.  Ct.  522,  rev'g 
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the  street  solely  for  the  purpose  of  accommodating  the  railway  com- 
pany, and  not  as  part  of  the  system  for  the  improvement  of  the  streets, 
and  the  access  to  the  abutting  property  is  thus  shut  off,  the  owner  is 
entitled  to  reimbursement  for  the  loss  he  actually  sustains.  This  doc- 
trine is,  as  we  believe,  within  the  rule  or  principle  asserted  in  the  ele- 
vated railway  cases  and  in  other  kindred  cases,  and  it  has  a  founda- 
tion in  solid  principle.  It  is  a  sacrifice  of  substantial  right  to  an  im- 
aginary logical  deduction  to  hold  that,  because  the  use  is  for  a  street 
railway,  therefore  no  recoverable  loss  is  sustained  by  the  abutter  whose 
property  is  lessened  in  value.  It  is,  in  truth,  somewhat  difiScult  to 
vindicate  the  doctrine  that  private  corporations  may  use  the  streets  of 
a  city  for  their  own  benefit,  but  as  the  question  is  firmly  settled  by 
authority  it  is  profitless  to  discuss  it  now ;  it  is  not,  however,  inappro- 
priate to  suggest  that  the  doctrine  ought  not  to  be  extended.®  If,  as 
may,  perhaps,  be  true  in  the  great  majority  of  instances,  no  injury  is 
done  the  abutter  by  the  construction  and  operation  of  a  street  railway, 


173  N.  Y.  549,  66  N.  E.  558.  See  also, 
Selden  v.  City  of  Jacksonville,  28 
Fla.  558,  10  So.  457,  29  Am.  St.  278, 
14  L.  R.  A.  370.  The  rule  that  mu- 
nicipal corporations  may  change  the 
grades  of  streets  at  pleasure  is,  at 
best,  not  easily  defended,  and  to  so 
extend  it  as  to  make  it  work  for  the 
benefit  of  a  private  corporation  at 
the  expense  of  a  property  owner,  is 
giving  a  harsh  rule  an  application 
that  It  should  never  receive.  We 
do  not  believe  that  the  discretion- 
ary power  to  change  the  grades  of 
streets  exists  where  thje  change  is 
solely  for  the  benefit  of  a  private 
corporation  or  an  individual.  We 
cannot  avoid  the  conviction  that 
the  courts  may  inquire  whether  the 
change  is  for  municipal  purposes  or 
exclusively  for  the  benefit  of  a  pri- 
vate corporation,  and  if  they  find 
that  it  is  solely  for  the  benefit  of 
such  a  corporation  they  may  right- 
fully interfere.  (Quoted  with  ap- 
proval in  Zehren  v.  Milwaukee  &c. 
R.  Co.,  99  Wis.  83,  74  N.  W.  538,  541, 
67  Am.  St.  844,  41  L.  R.  A.  575.)  See 
also,  Eachus  v.  Los  Angeles  &c.  R. 
Co.,  103  Cal.  614,  37  Pac.  750,  42  Am. 
St.  149;  Hurley  v.  Inhabitants  of 
South  Thomaston,  105  Me.  301,  74 
Atl.  734.  The  general  subject  is 
considered  and  many  additional  au- 


thorities are  cited,  ante,  §§  886-889 
(698-701),  and  in  the  notes  in  43 
L.  R.  A.  554,  and  34  Am.  Law  Reg. 
(N.  S.)  47-51,  and  in  3  Elliott  on 
Railroads  (2d  ed.),  §  1096d. 

*It  is  to  be  regretted  that  Mitch- 
ell, J.,  did  not  develop  the  views  so 
well  outlined  by  him  in  the  case  of 
Newell  V.  Minneapolis  &c.  R.  Co.,  35 
Minn.  112,  27  N.  W.  839,  59  Am.  Rep. 
303,  for  the  suggestions  made  by 
him  will  bear  elaboration.  "It 
seems  to  me,"  said  he,  "that  the 
maintenance  and  operation  of  de- 
fendant's railroad  constitutes  a  serv- 
itude additional  to,  and  different 
from,  the  use  for  which  the  streets 
were  acquired — in  short,  a  new  use 
of  the  streets,  not  contemplated  at 
the  time  of  their  dedication.  I  do 
not  see  that  this  road  differs  from 
any  ordinary  commercial  railroad 
except  that  it  uses  the  entire  length 
of  the  street  as  its  depot  at  which 
it  receives  and  lets  rfff  passengers. 
As  operated.  It  is,  to  a  certain  ex- 
tent. In  aid  of  travel  on  the  street, 
but  this  is  a  secondary  and  Inciden- 
tal, and  not  its  main  and  principal 
purpose."  See  also  Slaughter  v. 
Meridian  &q.  Co.,  —  Miss.  — ,  48 
So.  6,  1040,  25  L.  R.  A.  (N.  S.)  1265, 
and  cases  cited  in  the  note  to  that 
case  as  last  reported. 
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then  he  is  not  entitled  to  compensation,  but  it  does  not  follow  that, 
because  there  is  no  injury  in  the  majority  of  cases,  there  is  no  injury 
in  any.  It  seems  to  us  that  whether  there  is  or  is  not  actionable  injury 
in  a  particular  case  must  depend  upon  the  facts  of  that  case,  and  that 
it  is  not  just  to  turn  the  sufferer  away  by  affirming  that  the  occupancy 
of  the  street  by  a  street  railway,  in  legal  contemplation,  does  the  owner 
of  the  fee  no  harm,  and  therefore  he  can  have  no  compensation.  It  is 
neither  logical  nor  just  to  conclude  that,  whatever  may  be  the  fact  as 
to  actual  loss,  no  compensation  can  be  enforced  by  law,  because  a  street 
railway  in  the  eye  of  the  law  cannot  injure  the  abutting  property. 
Such  a  doctrine  is,  at  all  events,  not  likely  to  inspire  a  man  who  knows 
that  he  has  suffered  an  actual  loss,  and  that  he  can  prove  his  loss,  with 
a  very  high  respect  for  the  law. 

§  929.  (735)  Street  railways  as  liigliways.-^Street  railways  are,  in 
a  general  sense,  highways,  but  they  are  not,  in  the  strict  sense,  public 
ways,  since  their  owners  possess  a  private  proprietary  right  in  the 
franchise,  and  such  railways  are  operated  for  private  gain  and  not 
primarily  for  the  public  benefit.  It  is  true  that  the  public  is  inci- 
dentally benefited,  but  this  benefit  is  not  the  chief  purpose  of  the  or- 
ganization. A  street  railway  cannot  be  regarded  as  within  a.  statute 
prescribing  rules  and  regulations  for  highways  unless  it  appears  from 
the  context,  or  from  the  object  of  the  statute,  that  it  was  the  legislative 
intention  to  include  that  class  of  highways.^"  But,  as  already  shown, 
such  use  of  a  street  is  almost  universally  regarded  as  "a  mode  of  using 
the  highway  for  highway  purposes."  ^^ 

§  930.  (736)  Motive  power  confined  to  that  specified. — It  is  com- 
petent for  a  municipal  corporation,  invested  with  control  of  the  streets, 
to  prescribe  what  motive  power  shall  be  used  in  drawing  the  cars  over 

"Whitaker  v.  Eighth  Ave.  R.  Co.,  commodation  of  the  public  and  the 

51  N.  Y.  295.     In  this  case  it  was  profit  of  its  owners,  upon  which  no 

said:     "It  is  true,   also,  that  every  one  hut  its  owners  have  a  right  to 

railway    for    the    transportation    of  run  a  car."     Compare  Sun  Printing 

persons   is   for    public    use.      It   is,  &c.  Assn.  v.  Mayor,  152  N.  Y.  257, 

nevertheless,    the    private    property  46  N.  B.  499,  37  L.  R.  A.  788.     See 

of  its  owner;  and  although  the  high-  1  Elliott  Railroads,  §  33. 

way  over  which  it  passes  remains  a  "  Tracy  v.  New  York  &c.  R.  Co., 

public  highway,  consistent  with  the  82  Conn.  1,  72  Atl.  156,  158,  citing 

unimpaired  use  of  the  railway,  the  Canastota   Knife   Co.   v.   Newington 

railway    itself    is,    notwithstanding.  Tramway  Co.,  69  Conn.  146,  36  Atl. 

in  the  uses  for  which  it  was  con-  1107.    See  also,  State  v.  Hartford  St. 

structed  a  private  road  for  the  ac-  R.  Co.,  76  Conn.  174,  56  Atl.  506. 
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the  track,  and  when  the  ordinance  does  provide  what  the  motive  power 
shall  be,  the  company  cannot  use  any  other.^^  Thus,  where  the  provi- 
sion is  that  the  cars  shall  be  drawn  by  horses  or  mules,  the  company 
cannot  use  steam  power  nor  can  it  construct  a  cable  road.^^  Grants  are 
construed  against  a  corporation  or  company  claiming  a  special  fran- 
chise or  privilege,  and  under  this  familiar  rule,  a  street  railway  com- 
pany cannot  successfully  assert  a  right  to  use  any  other  motive  power 
than  that  specified  in  the  ordinance  licensing  it  to  use  the  streets  of 
the  municipality.^* 

§  .931.  (737)  Motive  power  where  the  kind  is  not  specified. — ^Where 
the  charter  or  ordinance  is  silent  upon  the  subject  there  is  also  much 
reason  for  affirming  that  only  such  motive  power  as  was  in  use  by 
street  railway  companies  at  the  time  of  the  grant  could  have  been  con- 
templated.^^    But  where  the  right  is  granted  to  employ  a  specified 


"The  text  is  cited  in  Bogue  v. 
Bennett,  156  Ind.  478,  60  N.  B.  143, 
146,  83  Am.  St.  212,  as  correctly  stat- 
ing the  rule,  but  It  is  held  that  such 
rule  as  to  street  railways  does 
not  apply  to  a  mere  traction  en- 
gine not  running  on  rails  and 
for  the  use  of  which  on  city  streets 
consent  is  not  required.  See  gen- 
erally, to  the  effect  that  the  mu- 
nicipality may  prescribe  the  motive 
power,  Williams  v.  City  Elec.  St.  R. 
Co.,  41  Fed.  556;  Teachout  v.  Des 
Moines  &c.  St.  R.  Co.,  75  Iowa  722, 
38  N.  W.  145;  Louisville  ifec.  R.  Co. 
v.  Bowling  Green  R.  Co.,  110  Ky. 
788,  63  S.  W.  4,  23  Ky.  L.  273;  North 
Baltimore  Pass.  R.  Co.  v.  North  Ave. 
R.  Co.,  75  Md.  233,  23  Atl.  466;  De- 
troit City  R.  Co.  V.  Mills,  85  Mich. 
634,  48  N.  W.  1007;  Paterson  R.  Co. 
V.  Grundy,  51  N.  J.  Eq.  213,  26  Atl. 
788.  But  not,  of  course,  one  pro- 
hibited by  statute.  Farrell  v.  "Win- 
chester Ave.  R.  Co.,  61  Conn.  127, 
23  Atl.  757.  See  also,  North  Chi- 
cago City  R.  Co.  v.  Lake  View,  105 
111.  207,  44  Am.  Rep.  788;  Birming- 
ham &c.  St.  R.  Co.  V.  Birmingham 
St.  R.  Co.,  79  Ala.  465,  58  Am.  Rep. 
615. 

"People  V.  Newton,  48  Hun  (N. 
Y.)  477.  And  compare  Harris  v. 
Twenty-second  St.  &c.  R.  Co.,  1  Pa. 
Dist.    506;    Spokane   St.   R.   Co.   v. 


Spokane  Falls,  6  Wash.  521,  32  Pac. 
456;  Indianapolis  Cable  St.  R.  Co. 
V.  Citizens'  St.  R.  Co.,  127  Ind.  369, 
26  N.  E.  893,  24  N.  E.  1054,  8  L.  R. 
A.  539,  and  note.  But  see  Wilming- 
ton City  R.  Co.  V.  Wilmington  &c. 
Co.,  8  Del.  Ch.  468,  46  Atl.  12. 

"  People  V.  Newton,  112  N.  Y.  396, 
19  N.  E.  831,  3  L.  R.  A.  174;  Denver 
&c.  R.  Co.  V.  Denver  &c.  R.  Co.,  2 
Colo.  673,  681;  Citizens'  St.  R.  Co. 
V.  Jones,  34  Fed.  579;  Indianapolis 
&c.  St.  R.  Co.  V.  Citizens'  St.  R.  Co., 
127  Ind.  369,  393,  24  N.  E.  1054,  26 
N.  E.  893,  8  L.  R.  A.  539n  (citing 
text).  See  also,  Birmingham  &c.  R. 
Co.  V.  Birmingham  &c.  Co.,  79  Ala. 
465,  58  Am.  Rep.  615;  Mayor  v.  Ohio 
&c.  R.  Co.,  26  Pa.  St.  355;  City  of 
Houston  V.  Houston  &c.  R.  Co.,  83 
Tex.  548,  19  S.  W.  786,  29  Am.  St. 
679.  Where  a  petition  is  required 
as  a  condition  precedent  to  con- 
struct a  track,  it  must  conform  to 
the  statute.  In  re  People's  R.  Co., 
112  N.  Y.  578,  20  N.  E.  367;  In  re 
Union  &c.  R.  Co.,  112  N.  Y.  61,  19  N. 
E.  664,  2  L.  R.  A.  359. 

'''North  Chicago  City  R.  Co.  v. 
Lake  View,  105  111.  207,  44  Am.  Rep. 
788;  State  v.  City  of  Trenton,  54  N. 
J.  L.  92,  23  Atl.  281;  Farrell  V.  Win- 
chester Ave.  &c.  Co.,  61  Conn.  127, 
23  Atl.  757.  Compare,  however,  Wil- 
mington City  R.  Co.  V.  Wilmington 
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motive  power  and  "any  other  motive  power,"  or  the  like,  any  kind  then 
in  general  use  would  doubtless  be  included,"  and,  perhaps,  any  lawful 
power  subsequently  discovered.^''  If  the  ordinance  authorizes  the  use 
of  steam  as  a  motive  pow6r,  then,  as  we  suppose,  the  license  cannot  be 
recalled  unless  there  is  a  case  of  extraordinary  strength,  wherein  it  ap- 
pears that  steam  cannot  be  used  without  almost  certain  danger  to  life 
and  property.i^  It  is  possible  to  conceive  a  case  where  changes  made 
by  the  growth  of  a  city  might  be  so  great  as  to  make  it  impossible  to 
employ  steam  as  a  motive  power  without  endangering  the  lives  of  those 
having  a  right  to  use  the  streets,"  and  it  seems  to  us  that,  in  such  a 
case,  the  municipal  authorities  might  require  the  company  to  use  some 
less  dangerous  motive  power.  It  can  hardly  be  possible  that  the  munic- 
ipality would  be  bound  to  yield  its  power  to  provide  for  the  safety  of  its 
citizens,  or  that  the  citizens  would  be  bound  to  surrender  the  use  of  the 
streets  to  further  the  interests  of  a  private  corporation.  It  would  un- 
doubtedly require  an  extraordinarily  strong  case  to  warrant  the  munic- 
ipality in  modifying  its  license  and  requiring  the  licensee  to  substitute 
some  other  motive  power  for  that  designated  in  the  grant,  but  we  are 


&c.  R.  Co.,  8  Del.  Ch.  468,  46  Atl.  12; 
Riverside  &c.  R.  Co.  v.  Riverside,  118 
Fed.  736. 

"  Hudson  &c.  Co.  v.  Watervliet, 
135  N.  Y.  393,  32  N.  B.  148,  31  Am. 
St.  838,  17  L.  R.  A.  674;  Taggart  v. 
Newport  &c.  R.  Co.,  16  R.  I.  668,  19 
Atl.  326,  7  L.  R.  A.  205;  Lockhart  v. 
Craig  St.  R.  Co.,  139  Pa.  St.  419,  21 
Atl.  26;  Green  v.  City  &c.  R.  Co.,  78 
Md.  294,  28  Atl.  626,  44  Am.  St.  288. 

"  Detroit  City  R.  Co.  v.  Mills,  85 
Mich.  634,  48  N.  W.  1007.  See  also. 
North  Baltimore  &c.  R.  Co.  v.  North 
Ave.  R.  Co.,  75  Md.  233,  23  Atl.  466; 
Hooper  v.  Baltimore  &c.  R.  Co.,  85 
Md.  509,  37  Atl.  359,  38  L.  R.  A.  509; 
Paterson  R.  Co.  v.  Grundy,  51  N.  J. 
Eq.  213,  26  Atl.  788;  Booth  Street 
Railroads,  §§  67,  68. 

"In  the  case  of  the  North  Chi- 
cago City  R.  Co.  V.  Lake  View,  105 
111.  207,  44  Am.  Rep.  788,  it  was 
said:  "It  is  conceded  the  com- 
pany's charter  authorizes  it  to 
maintain  and  operate  a  street  rail- 
way along  and  over  the  street  in 
question,  and  it  is  contended  that, 
inasmuch   as   the   charter    is   silent 

25—11  Elliott  R.  and  S. 


as  to  the  power  to  be  used  in  pro- 
pelling the  company's  cars,  the  com- 
pany has  the  option  to  use  for  that 
purpose  either  steam  or  horse 
power,  as  it  may  prefer.  We  think, 
in  such  case,  it  would  be  more 
reasonable  to  hold  the  legislature 
intended  the  company  should  use 
the  motive  power  in  propelling  its 
cars  which  would  be  most  conducive 
to  the  best  interests  and  safety  of 
the  public  having  occasion  to  use 
the  street  as  a  common  highway, 
and  which  was  then  in  ordinary  use 
in  this  state." 

"North  Chicago  R.  Co.  v.  Lake 
View,  105  111.  183;  North  Chicago  R. 
Co.  v.  Lake  View,  105  111.  207,  44 
Am.  Rep.  788.  See  also,  Kettering 
V.  City  of  Jacksonville,  50  111.  39; 
Fash  V.  Third  Ave.  R.  Co.,  1  Daly 
(N.  Y.)  150;  Regina  v.  Train,  2  B.  & 
S.  640;  Henderson  v.  Central  Pas- 
senger R.  Co.,  20  Am.  &  Eng.  R.  Cas. 
542;  Commonwealth  v.  Allen,  148 
Pa.  St.  358,  23  Atl.  1115,  16  L.  R. 
A.  148,  33  Am.  St.  830;  Richmond 
&c.  R.  Co.  V.  Richmond,  26  Gratt. 
(Va.)  96. 
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inclined  to  think  there  may  be  such  a  case,^°  although  it  would  cer- 
tainly be  very  unusual. 

§  932.  (738)  Right  to  take  property  under  eminent  domain. — The 

legislature  may  confer  upon  a  street  railway  company  the  right  to  ap- 
propriate private  property  under  the  power  of  eminent  domain.''^  But 
a  street  railway  company  cannot  exercise  such  a  right  unless  it  is  con- 
ferred by  the  legislature.  It  is  quite  clear  that  a  mere  grant  by  a  mu- 
nicipal corporation  to  use  its  streets  would  not  confer  a  right  to  seize 
private  property  j^^  and  it  has  even  been  held  that  a  statute  authorizing 
the  condemnation  of  a  right  of  way  by  corporations  "organized  for  the 
construction  of  any  railway"  did  not  give  street  railway  companies 
such  authority.^' 

§  933.  (739)  Legislative  sanction  required  to  use  streets. — Eoads 
or  streets  cannot  be  occupied  by  street  railway  tracks  without  legisla- 
tive sanction.^*  In  an  English  ease,  the  governing  ofiBcers  of  a  parish 


'"As  to  the  right  to  authorize  or 
require  change  of  motive  power, 
see  generally.  In  re  Third  Ave.  R. 
Co.,  121  N.  Y.  536,  24  N.  E.  951,  9 
L.  R.  A.  124;  Taggart  v.  Newport 
St.  R.  Co.,  16  R.  I.  668,  19  Atl.  326, 
7  L.  R.  A.  205;  Attorney-General  v. 
Chicago  &c.  R.  Co.,  112  111.  611; 
People  V.  Board,  158  N.  Y.  711,  53 
N.  E.  1129,  aff'g  32  App.  Div.  (N. 
Y.)  179,  52  N.  Y.  S.  908;  St.  Mi- 
chael's &c.  Church  v.  Forty-second 
St.  &c.  R.  Co.,  26  Misc.  (N.  Y.)  601, 
57  N.  Y.  S.  881;  Hooper  v.  Baltimore 
&c.  Co.,  85  Md.  509,  37  Atl.  359,  38 
L.  R.  A.  509;  City  R.  Co.  v.  Citi- 
zens' &c.  R.  Co.,  166  U.  S.  557,  41 
L.  ed.  1114,  17  Sup.  Ct.  653;  Potter 
v.  Scranton  Traction  Co.,  176  Pa. 
St.  271,  35  Atl.  188;  Booth  Street 
Railways,  §  69. 

=1  Union  Depot  R.  Co.  v.  Southern 
R.  Co.,  105  Mo.  562,  16  S.  W.  -920; 
St.  Louis  &c.  R.  Co.  V.  Southern  R. 
Co.,  105  Mo.  577,  16  S.  W.  960;  In 
re  Petition  of  Kerr,  42  Barb.  (N. 
Y.)  119;  Moran  v.  Ross,  79  Cal.  159, 
21  Pac.  547. 

==  South  Beach  R.  Co.  v.  Byrnes, 
119  N.  Y.  141,  23  N.  B.  486.  See 
also,  Fayetteville  St.  R.  Co.  v.  Aber- 
deen &c.  R.  Co.,  142  N.  Car.  423,  55 
S.  B.  345. 


^  Thompson-Houston  Electric  Co. 
V.  Simon,  20  Ore.  60,  25  Pac.  147,  23 
Am.  St.  86,  10  L.  R.  A.  251.  But 
see  Ogden  City  R.  Co.  v.  Ogden  City, 
7  Utah  207,  26  Pac.  288.  And  com- 
pare State  V.  Centralia  &c.  Co.,  42 
Wash.  632,  85  Pac.  344,  7  L.  R.  A. 
(N.  S.)  198.  In  South  &c.  R.  Co. 
V.  Highland  Ave.  &c.  R.  Co.,  119  Ala. 
105,  24  So.  114,  it  is  held  that  a 
street  railway  company  cannot  con- 
demn land  for  a  freight  belt  road. 

"Bichels  v.  Evansville  &c.  Co.,  78 
Ind.  261,  41  Am.  Rep.  561;  Citizens' 
R.  Co.  V.  Africa,  100  Tenn.  26,  42  S. 
"W.  485,  489  (citing  text);  City  of 
Knoxville  v.  Africa,  77  Fed.  501, 
507,  23  C.  C.  A.  252;  Potts  v.  Quaker 
City  R.  Co.,  161  Pa.  St.  396,  29  Atl. 
108.  "In  this  country  no  franchise 
can  be  held  which  is  not  derived 
from  the  law  of  the  state."  Peo- 
ple's R.  Co.  v.  Memphis  R.  Co.,  10 
Wall.  38,  51,  19  L.  ed.  844;  Davis 
V.  Mayor  &c.,  14  N.  Y.  506,  67  Am. 
Dec.  186n;  Coleman  v.  Second  Ave. 
R.  Co.,  38  N.  Y.  201;  Florida  Cent. 
R.  Co.  V.  Ocala  St.  R.  Co.,  39  Fla. 
306,  22  So.  692;  Pittsburg  &c.  R. 
Co.  V.  Hood,  94  Fed.  618,  36  C.  C. 
A.  423  (railway  in  street  a  nuisance 
if  unauthorized") :  3  Elliott  Rail- 
roads,   §    1076;     Beekman   v.    Third 
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granted  the  right  to  construct  a  tramway  in  the  highway,  and  it  was 
held  that  the  grant  was  void,  and  that  the  tramway  was  a  nuisance,  the 
court  declaring  that  such  a  grant  could  not  be  made  without  legisla- 
tive authority.^'  The  authority  must  be  granted  by  the  legislature 
directly  or  through  the  authorized  action  of  the  municipality.^' 

§  934.  (740)  Delegation  to  municipality  of  right  to  authorize  use 
of  streets. — It  is  not  necessary  that  authority  to  construct  street  rail- 
ways should  be  conferred  by  a  direct  grant  from  the  legislature,  for  the 
power  to  authorize  the  construction  of  a  street  railway  may  be  dele- 
gated to  municipal  corporations,  and  this  is  generally  done.^^    Munici- 


Ave.  R.  Co.,  153  N.  Y.  144,  47  N.  E. 
277.  And  see,  as  to  general  and 
special  "franchises,"  Lord  v.  Equi- 
table Life  Assur.  Sec,  194  N.  Y.  212, 
87  N.  E.  443,  447,  22  L.  R.  A.  (N. 
S.)  420n. 

»Regina  v.  Train,  2  B.  &  S.  640, 
110  Eng.  C.  L.  R.  640.  In  this  case 
the  court  said:  "But  what  has  been 
done  here  is  not  making  any  ar- 
rangement for  the  use  of  the  high- 
way in  the  ordinary  manner  of  us- 
ing a  highway.  On  the  contrary.  It 
is  withdrawing  so  much  of  the  high- 
way from  Its  ordinary  use  as  such; 
for  it  Is  Idle  to  say  that  you  can  use 
as  an  ordinary  part  of  this  high- 
way the  portion  taken  up  by  the 
tramways.  A  carriage  meeting  an 
omnibus  running  on  one  of  them 
cannot  give  and  take  the  road.  The 
case  is  like  that  of  Reg.  v.  United 
Kingdom  Electric  Telegraph  Co. 
(Limited),  3  F.  &  F.  73,  which  we 
have  just  disposed  of,  and  others  of 
a  similar  nature.  It  also  falls  with- 
in Reg.  V.  Longton  Gas  Co.,  29  L.  J. 
N.  C.  118,  6  Jurist  N.  S.  601,  with 
which  we  took  a  good  deal  of  pains, 
where  a  gas  company,  without  be- 
ing authorized  by  statute,  opened 
trenches  in  the  streets  of  a  town 
for  the  purpose  of  laying  down  gas 
pipes,  and  this  was  adjudged  a  nui- 
sance. If  persons  wish  for  power 
to  act  as  the  defendants  acted  here, 
they  must  take  the  usual  regular 
and  constitutional  course  of  getting 
the  protection  of  the  legislature." 

^  Pittsburg  &c.  R.  Co.  v.  Hood,  94 
Fed.  618,  36  C.  C.  A.  423;  Farmer  v. 


Myles,  106  La.°333,  30  So.  858,  863 
(citing  text).  See  generally  to  this 
effect  and  as  to  the  limits  of  the 
power  of  a  municipality  to  grant 
franchises  or  rights  in  streets, 
Elizabeth  City  v.  Banks,  150  N.  Car. 
407,  64  S.  E.  189,  22  L.  R.  A.  (N. 
S.)  925,  and  note;  Shreveport  Trac. 
Co.  V.  Kansas  City  &c.  R.  Co.,  119 
La.  759,  44  So.  457;  Longenecker  v. 
Wichita  R.  &c.  Co.,  80  Kans.  413,  102 
Pac.  492;  Allen  v.  Clausen,  114  Wis. 
244,  90  N.  W.  181.  But  compare 
Henderson  v.  Ogden  City  R.  Co.,  7 
Utah  199,  26  Pac.  286;  Stockdale  v. 
Rio  Grande  &c.  R.  Co.,  28  Utah  201, 
77  Pac.  849. 

=^3  Elliott  Railroads  (2nd  ed.), 
§  1076;  Booth  Street  Railways, 
§§  3,  12,  13;  State  v.  Jacksonville 
&c.  R.  Co.,  29  Fla.  590,  10  So.  590, 
593.  But  the  power  of  the  munici- 
pal corporation  to  license  the  use  of 
Its  streets  is  derived  from  the  legis- 
lature, for  independently  of  legisla- 
tion it  does  not  possess  this  power. 
In  granting  the  franchise  the  mu- 
nicipality exercises  a  derivative 
power  and  not  an  Inherent  one. 
State  V.  Hllbert,  72  Wis.  184,  39  N. 
W.  326;  Saginaw  &c.  Co.  v.  City  of 
Saginaw,  28  Fed.  529.  See  also, 
Los  Angeles  Ry.  Co.  v.  Los  Angeles, 
152  Cal.  242,  92  Pac.  496,  125  Am. 
St.  54,  15  L.  R.  A.  (N.  S.)  1269n; 
Almand  v.  Atlanta  &c.  R.  Co.,  108' 
Ga.  417,  34  S.  E.  6,  9;  3  Elliott  Rail- 
roads, §  1076;  Detroit  Citizens'  St. 
R.  Co.  V.  Detroit,  110  Mich.  384,  68 
N.  W.  304,  64  Am.  St.  350,  35  L.  R. 
A.  859;  Horner  v.  Eaton  Rapids,  122 
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pal  corporations  have  no  general  or  inherent  power  to  create  corpora- 
tions, and  it  is  only  to  such  corporations  as  are  created  by  law  that  they 
can  grant  the  franchise  of  maintaining  and  operating  street  railways. 
It  has  been  held,  however,  that,  while  "municipalities  have  only  such 
power  in  this  regard  as  has  been  delegated  to  them  by  the  legislature," 
yet  where  a  municipality  has  the  power  to  grant  such  rights  or  so-called 
franchises  it  may  grant  them  to  an  individual,  who  may  assign  them 
to  a  corporation  thereafter  formed  for  the  purpose  of  exercising  them.^^ 
Municipal  corporations  cannot  authorize  the  occupancy  of  the  public 
streets  for  railway  purposes  unless  the  act  of  incorporation  confers  such 
power,  but  it  is  not  necessary  that  the  power  to  authorize  the  use  of  the 
street  by  railway  companies  should  be  granted  in  express  terms,  for  the 
right  of  the  municipality  to  license  the  use  of  its  streets  by  street  rail- 
ways may  sometimes  be  inferred  or  arise  by  necessary  implication.^" 
It  is  held  in  a  recent  case  that  a  city  has  the  right  to  permit  the  use  of 
streets  for  poles  and  feed  wires;  and  express  authority  to  use  certain 
streets  and  erect  poles  and  wires  from  the  generating  station  was  held 
to  carry  with  it  the  right  to  so  use  other  streets  than  those  designated, 
where  it  was  not  known  or  determined  at  the  time  where  the  gen- 
erating station  would  be.^"    Where,  however,  full  control  is  vested  in  a 

Mich.    117,    80    N.    W.    1012.     It    is  nicipal  Corporations  (3d  ed.),  §  792. 

granted   by   the   state   through   the  ^Village    of    Phoenix   v.    Gannon, 

agency  of  the  city.    Kavanaugh  v.  195  N.  Y.  471,  88  N.  E.  1066.     See 

City  of  St.  Louis,  220  Mo.  496,  119  also,    Geneva   &c.    Ry.    Co.    v.    New 

S.  W.  552.    Whether  the  municipal-  York  &c.  R.  Co.,  163  N.  Y.  228,  57 

ity  possesses  the  power  to  license  N.  E.  498;   Parker  v.  Elmira  &c.  R. 

the  use   of  its  streets  for   railway  Co.,  165  N.  Y.  274,  59  N.  E.  81;  Blr- 

purposes    must,    of    course,    depend  mingham  R.  &c.  Co.  v.  Birmingham 

upon  the  charter  or  act  of  incorpo-  Trac.  Co.,  128  Ala.  110,  29  So.  187; 

ration.    The  dominant  power  which  Citizens'  Electric  Light  Co.  v.  Sands, 

the  state  possesses  over  all  Its  high-  95  Mich.  551,  55  N.  W.  452,  20  L.  R. 

ways  vests  in  the  legislature  the  au-  A.  411;   Budd  v.  Multnomah  St.  R. 

thority   to   license    the   use   of   the  Co.,  15  Ore.  404,  15  Pac.  654,  3  Am. 

streets  of  a  city  without  the  consent  St.    169.      But    compare    Wilder    v. 

of  the  municipal  authorities.  Jersey  Aurora  &c.   Trac.   Co.,   216   111.   493, 

City  V.  Railroad  Co.,  20  N.  J.  Eq.  75   N.   E.   194;    Goddard  v.   Chicago 

360.    But,  whether  the  right  to  use  &c.   R.   Co.,   202    111.   362,   66   N.   E. 

the  streets  is  granted  by  a  city  or  by  1066. 

the  legislature  directly,  the  source  ^3     Elliott    Railroads,     §§     1076, 

of  power  is  always  the  state,  for  a  1077;    Booth  Street  Railways,  §§  13, 

franchise  in  the  highways  can  only  15.      This    subject    will    be    further 

be     created    by    legislative     grant,  considered   In   the   chapter   on   rall- 

"This,"  says  Judge  Redfield,  "is  one  roads  in  streets.    See  post,   §   1045 

of  the  prerogatives  of  sovereignty  (801). 

and  derivable  only  through  the  leg-  ""Beaumont    Trac.    Co.    v.    Brock 

islature."     Redfield    Railways     (3d  (Tex.  Civ.  App.),  106  S.  W.  460,  and 

ed.),  317.     See  also,   2  Dillon  Mu-  cases  there  cited  on  page  462. 
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municipality,  no  street  can  be  used  for  a  railroad  without  the  consent 
of  the  municipality,  except,  of  course,  where  the  legislature  itself  au- 
thorized such  a  use.  The  general  rule  is  that  no  one  can  use  the  public 
streets  for  any  other  purpose  than  that  of  ordinary  travel,  without  the 
consent  of  the  municipal  authorities.^^ 

§  935.  Requirements  as  to  consent  of  municipality  or  local  authori- 
ties.— As  already  intimated,  and  as  will  be  further  shown  in  treating 
of  railroads  in  streets,  the  legislature  may  authorize  the  use  of  streets 
without  the  consent  of  the  municipality,^^  but  it  is  generally  left  to 
the  municipality,  within  limits  at  least,  to  make  its  own  contract  in 
the  case  of  street  railways.  The  consent  of  the  municipality  is  usually 
required  to  be  by  ordinance.^^  But  this  is  not  always  the  case,  and  it  has 
been  held  that,  even  though  the  consent  is  required  to  be  by  ordinance, 
yet  where,  in  the  ordinance  granting  the  consent,  the  right  is  reserved 
to  the  council  to  determine  and  control  the  location  of  poles,  tracks  and 
the  like,  the  council  may,  on  a  mere  motion,  authorize  a  change  of  the 
location  of  a  curve.^*    Ordinarily,  however,  the  ordinance  should  show 


"Atchison  St.  R.  Co.  v.  Missouri 
&c.  R.  Co.,  31  Kan.  661,  3  Pac.  284; 
Atchison  St.  R.  Co.  v.  Nave,  38  Kan. 
744,  17  Pac.  587,  5  Am.  St.  800;  In- 
dianola  v.  Gulf  &c.  R.  Co.,  56  Tex. 
594,  599;  People  v.  Com'rs  of  Public 
Works,  98  N.  Y.  6;  Brooklyn  &c.  Co. 
V.  City  of  Brooklyn,  78  N.  Y.  524; 
Chicago  &c.  R.  Co.  v.  Chicago,  121 
111.  176,  11  N.  E.  907;  Pennsylvania 
Co.'s  Appeal,  116  Pa.  St.  55,  8  Atl. 
914. 

=^  State  V.  Jacksonville  St.  R.  Co., 

29  Pla.  590,  10  So.  590;  Harrisburg 
City  Pass.  Ry.  Co.  v.  City  of  Harris- 
burg, 149  Pa.  St.  465,  24  Atl.  56;  Mil- 
waukee V.  Milwaukee  &c.  R.  Co.,  7 
Wis.  85.  But  state  constitutions 
sometimes  provide  that  this  shall 
not  be  done  without  the  consent  of 
the  municipal  authorities  Baker  v. 
Sellna  St.  &c.  R.  Co.,  130  Ala.  474, 

30  So.  464  (holding,  however,  that 
the  consent  need  not  designate  the 
exact  location  in  the  streets  in  ad- 
vance); Dieter  v.  Estill,  95  Ga.  370, 
22  S.  E.  622;  Brown  v.  Atlanta  &c. 
Ry.  Co.,  113  Ga.  462,  39  S.  B.  71  (but 
a  charter  may  be  granted  although 
the  streets  cannot  be  used  until  the 
municipality    consents) ;    Metropoli- 


tan City  R.  Co.  V.  Chicago,  96  III. 
620;  Ft.  Worth  St.  R.  Co.  v.  Rose- 
dale  St.  R.  Co.,  68  Tex.  169,  4  S.  W. 
534,  32  Am.  &  Eng.  R.  Cas.  283. 

» Hoist  V.  Savannah  &c.  Co.,  131 
Fed.  931  (reversed  on  another  point 
in  132  Fed.  901);  Tennessee  v.  East 
Tennessee  &c.  Co.,  115  Fed.  305; 
Atchison  Board  of  Education  v.  De 
Kay,  148  U.  S.  591,  37  L.  ed.  573,  13 
Sup.  Ct.  706;  West  Jersey  Trac.  Co. 
V.  Shivers,  58  N.  J.  L.  124,  33  Atl. 
55;  Smith  v.  East  End  St.  R.  Co.,  87 
Tenn.  626,  11  S.  W.  709,  38  Am.  & 
Eng.  R.  Cas.  470.  See  also,  Thomas 
v.  Inter-County  St.  Ry.  Co.,  167  Pa. 
St.  120,  31  Atl.  476;  Tamaqua  &c. 
Co.  V.  Inter-County  St.  Ry.  Co.,  167 
Pa.  St.  91,  31  Atl.  473,  to  the  effect 
that  it  must  be  given  by  the  authori- 
ties and  in  the  manner  required. 
See  also,  3  Elliott  on  Railroads, 
§  1078.  A  certificate  of  public  con- 
venience or.  necessity  by  commis- 
sioners is  also  required  in  .  some 
states.  See  People  v.  Steward  Ry. 
Com'rs,  160  N.  Y.  202,  54  N.  E.  697; 
In  re  Wood,  181  N.  Y.  93,  73  N.  E. 
561. 

=*Mannel  v.  Detroit  &c.  R.,  139 
Mich.  106,  102  N.  W.  633.     See  also, 
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where  the  tracks  are  to  be  laid  or  over  what  streets,"'  at  least  where  the 
termini  and  route  are  required  to  be  stated;  but  when  the  consent  is 
once  properly  obtained,  it  cannot  be  again  required,' °  and  cannot  be 
taken  away  without  cause,  after  it  is  acted  upon,  without  compensa- 
tion.'^ It  has  been  held  that,  where  the  statute  limits  the  period  for 
which  the  consent  or  right  to  use  the  streets  may  be  granted,  a  consent 
or  grant  by  the  municipality  without  any  limitation  as  to  time  will  not 
be  good,  even  for  the  time  limited  by  the  statute,''  and  that  where  the 
boundaries  of  a  city  are  extended  after  the  granting  of  the  company's 
charter,  the  new  portion  is  subject  to  the  provisions  of  such  charter  re- 
quiring the  consent  of  the  city  for  the  location  of  tracks  and  operation 
of  the  road."  It  has  also  been  held  in  Pennsylvania  that  if  the  pro- 
posed line  passes  through  one  or  more  boroughs  or  towns,  the  company 
must  have  the  consent  of  any  and  all  such  municipalities  or  it  cannot 
be  built  at  all.*°  So,  it  has  been  held  that  consent  of  the  board  of 
county  commissioners  to  the  operation  of  a  street  railway  over  a  cer- 
tain road  in  the  county  does  not  give  the  railway  company  the  right 
to  construct  and  operate  its  railway  over  such  highway  within  the 
limits  of  a  town  or  city  without  the  consent  of  the  latter.*"*  Al- 
though a  statute  provided  that  no  street  railroad  corporation  should 
construct,  extend,  or  operate  its  road  or  tracks  in  that  portion  of 

where    ordinance    is    not    required,  also,  Village  of  Madison  v.  Alton  &c. 

Merchants'    Un.    Barb   "Wire    Co.    v.  Trac.  Co.,  235  111.  346,  85  N.  B.  596. 

Chicago  &c.  R.  Co.,  70  Iowa  105,  28  ==Blaschko  v.  Wurster,  156  N.  Y. 

N.  W.  494;   State  v.  Cowgill  &c.  Co.,  437,   51  N.  E.   303.     This,  however, 

156  Mo.  620,  57  S.  W.  1008;    Stowe  seems  doubtful  as  a  general  propo- 

v.  Kearny,  72  N.  J.  L.  106,  59  Atl.  sition,  and  in  the  case  cited  the  con- 

1058.  sent  appears  to  have  been  granted 

"'Knoxville  v.  Africa,  77  Fed.  501;  on  another  theory,  and  not  in  pur- 
West  Jersey  Trac.  Co.  v.  Camden  &c.  suance  of  authority  of  the  govern- 
Co.,  53  N.  J.  Eq.  163,  35  Atl.  49.  But  ing  statute.  See  Levis  v.  Newton, 
compare  Meyers  v.  Hudson  County  75  Fed.  884. 

Elec.  Co.,  63  N.  J.  L.  573,  44  Atl.  713.  =»  Illinois   Central   R.    Co.   v.   Chi- 

This  last  New  Jersey  decision,  how-  cago,  176  IT.  S.  646,  44  L.  ed.  622,  20 

ever,   seems  to   be   contrary  to  the  Sup.  Ct.  509. 

federal  case  cited  and  also  contrary  "Pennsylvania  R.  Co.  v.  Parkers- 

to  State  V.  Lincoln  St.  Ry.  Co.,  80  burg  &c.  St.  R.  Co.,  26  Pa.  Sup.  Ct. 

Neb.  333,  114  N.  W.  422,  14  L.  R.  A.  159;    Rahn  Tp.  v.  Tamaqua  &c.  R. 

(N.  S.)  336n.  Co.,  167  Pa.  St.  84,  31  Atl.  472.     See 

*  Matter  of  Rochester  El.  R.  Co.,  also.  West  Jersey  R.  Co.  v.  Camden 

123  N.  Y.  351,  25  N.  E.  381.  &c.  Co.,  53  N.  J.  Bq.  163,  35  Atl.  49. 

"Detroit   Citizens'    St.   R.   Co.   v.  But  compare  Fayetteville   St.  R.  v. 

Detroit  R.  Co.,  171  U.  S.  48,  43  L.  ed.  Aberdeen  &c.  R.  Co.,  142  N.  Car.  423, 

67,   18   Sup.   Ct.   732;    Coney   Island  55  S.  B.  345. 

&c.  R.  Co.  V.  Kennedy,  15  App.  Div.  "a  Wheeling  &c.  R.  Co.  v.  Triadel- 

(N.  Y.)    588,  44  N.  Y.  S.  825.     See  phia,  58  W.  Va.  487,  52  S.  E.  499,  4 

L.  R.  A.  (N.  S.)  321. 
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any  street,  avenue,  road  or  highway  in  which  a  street  surface  rail- 
road is  or  shall  be  lawfully  constructed,  except  for  necessary  cross- 
ings, without  first  obtaining  the  consent  of  the  corporation  owning 
or  maintaining  the  same,  it  was  held  that  "the  consent  of  an  existing 
railroad  to  the  use  of  streets  occupied  by  it  by  a  competing  company 
was  not  a  condition  precedent  to  the  right  of  such  competing  company 
to  obtain  the  consent  of  local  authorities  to  the  use  of  such  streets."*^ 
Where  a  street  railway  company  has  lost  the  municipal  consent  by 
failure  to  perform  the  lawful  conditions  imposed,  it  cannot,  without 
municipal  consent,  acquire  the  right  to  operate  by  contract  with  an- 
other street  railway  company  for  joint  use  of  its  tracks.^^ 

§  936.  Consent  of  property  owners. — In  some  jurisdictions  the 
consent  of  the  abutting  property  owners  is  also  required,  and' it  is 
sometimes  provided  that  a  petition  must  be  filed  by  a  certain  number 
of  such  owners  or  those  owning  a  certain  number  of  feet  of  property 
fronting  on  the  street.  The  requirements  of  the  constitution  or  statute 
in  this  regard  are  material  and  must  be  complied  with,*^  and  the  con- 
sent required  has  been  held  a  limitation  on  the  power  of  the  governing 
.body  of  the  municipality,  belonging  to  every  owner  of  property  front- 
ing on  the  street  selected.**  If  the  consents  are  for  a  single  track,*^ 
or,  it  seems,  a  double  track,*"  or  the  time  for  the  construction  of  the 
road  is  limited  or  the  like,*^  the  local  authorities,  under  such  statutes, 
are  limited  thereby,  and  cannot  authorize  something  materially  dif- 
ferent, although,  of  course,  the  statute  on  the  subject,  if  it  contains  a 
different  provision,  will  govern.*^    It  has  been  held  in  Kew  York  that 

"  Electric  City  Ry.  Co.  v.  Niagara  "  St.   Columba's  Church  v.  North 

Falls,  48  Misc.   (N.  Y.)   91,  95  N.  Y.  Jersey  St.  Ry.  Co.,  —  N.  J.  — ,  70 

S.  73.     And  a  turnpike  company  Is  Atl.  692. 

not  a  local  authority  whose  xionsent  "  Roberts  v.   Baston,  19   Ohio   St. 

is  required  or  is  suflSclent  under  a  78. 

statute  requiring  consent  of  the  lo-  « Burlington  v.  Burlington  St.  R. 

cal  authorities.    Matter  of  Rochester  Co.,  49  Iowa  144,  31  Am.  Rep.  145. 

El.  R.  Co.,  123  N.  Y.  351,  25  N.  E.  But  see  Lake  Roland  El.  R.  Co.  v. 

381.  Baltimore,  77  Md.  352,  26  Atl.  510, 

*^City  of  Erie  v.  Brie  Traction  Co.,  20  L.  R.  A.  126. 

222  Pa.  43,  70  Atl.  904.  "Tihbets  v.  West  &c.  St.  R.  Co., 

"  See    New    York    Cable    Co.    v.  153  111.  147,  38  N.  E.  664. 

Mayor,  104  N.  Y.  1,  10  N.  B.   332;  *«  See  People  v.  Sutter  St.  R.  Co., 

Merritt   v.    Port   Chester,    71   N.   Y.  117  Cal.  604,  49  Pac.  736.    It  is  held 

309,  27  Am.  Rep.  47;   Attorney-Gen-  in    Goldstrom    v.    Interborough    &c. 

eral  v.  Chicago  &c.  R.  Co.,  121  111.  Transit  Co.,  115  App.  Div.    (N.  Y.) 

638,  13  N.  E.  176;  Roberts  v.  Baston,  323,  100  N.  Y.  S.  911,  that  easements 

19  Ohio  St.  78.    See  also,  McGann  v.  of  abutting  owners  may  be  acquired 

People,  194  111.  526,  62  N.  E.  941.  by  prescription. 
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the  consents  of  the  property  owners  may  be  given  to  individuals,  their 
legal  representatives  and  assigns,  and  turned  over  by  them  to  a  corpora- 
tion legally  authorized  to  construct  and  operate  the  road  ;*°  but  under 
the  Illinois  statute,  providing  that  any  company  which  has  been  or 
shall  be  incorporated  under  the  general  laws  of  the  state  to  construct, 
maintain  or  operate  any  street  railroad  may  enter  on  and  appropriate 
any  property  necessary  for  the  construction  and  operation  of  its  road, 
and  the  statute  providing  that  the  city  council  shall  have  no  power  to 
grant  the  use  of  or  right  to  lay  down  any  railroad  tracks  in  any  street 
of  the  city  to  any  railroad  company,  whether  incorporated  under  gen- 
eral or  special  law  of  the  state,  except  on  petition  of  property  owners, 
an  ordinance  granting  a  street  railway  franchise  to  individuals  is 
void.^"  It  seems  that  when  jurisdiction  is  obtained,  by  filing  the  neces- 
sary consents  required  by  statute,  it  is  not  lost,  in  the  absence  of  any 
condition  to  the  contrary  or  estoppel,  by  lapse  of  time  or  ineffectual  at- 
tempt to  exercise  it  in  the  first  instance,"'^  and  that  siich  consents  are 
not  revocable.^^  Decisions  showing  who  may  consent  and  how  the 
consent  should  be  given  and  evidenced  are  cited  below.'^  But,  in  the 
absence  of  any  constitutional  provision  to  the  contrary  the  legislature 

"Geneva  &c.  Ry.  Co.  v.  New  York  People  v.  Decatur  &c.  Ry.  Co.,  120 

&c.  R.  Co.,  163  N.  Y.  228,  57  N.  E.  111.  App.  229.    And  see  as  to  condl- 

498.  tional  consent,  Shaw  v.   New  York 

"Wilder  v.  Aurora  &c.  Trac.  Co.,  Elevated  R.  Co.,  187  N.  Y.  186,  79  N. 

216  111.  493,  75  N.  E.  194.     See  also,  E.  984. 

Allen  V.  Clausen,  114  Wis.  244,  90  "^^See  Tibbets  v.  West  &c.  St.  R. 
N.  W.  181.  It  was  also  held,  in  the  Co.,  153  111.  147,  38  N.  E.  664;  Sim- 
Illinois  case,  that  an  assignment  by  mens  v.  Toledo  (Ohio  C.  C.)  1  To- 
such  individuals  of  their  rights  to  ledo  Leg.  N.  249;  Ronnebaum  v.  Mt. 
a  corporation  subsequently  organ-  Auburn  Cable  R.  Co.,  29  Ohio  L.  J. 
ized  did  not  operate  as  an  assign-  338;  St.  Michael's  &c.  Church  v. 
ment  of  the  petition  so  as  to  author-  Forty-second  St.  &c.  R.  Co.,  26  Misc. 
ize  the  city  to  pass  another  ordi-  (N.  Y.)  601,  57  N.  Y.  S.  881;  Bee- 
nance  granting  a  new  franchise  to  sor  v.  Chicago,  75  Fed.  880  (forged 
the  corporation,  although  a  new  or-  consents);  Matter  of  Cortland  &c. 
dinance  amending  a  void  ordinance  Horse  R.  Co.,  31  Hun  (N.  Y.)  72, 
would  not  necessarily  be  invalid  affirmed  in  98  N.  Y.  336;  Sea  Beach 
because  passed  as  an  amendment  R.  Co.  v.  Coney  Island  &c.  R.  Co., 
to  a  void  act.  As  to  the  validity  of  22  App.  Div.  (N.  Y.)  447,  47  N.  Y. 
a  new  grant  after  necessary  con-  S.  981;  Chicago  City  R.  Co.  v.  Peo- 
sents  are  obtained,  see  Sanfleet  v.  pie,  73  111.  541;  Paterson  &c.  R.  Co. 
Toledo,  10  Ohio  C.  C.  460.  v.  Paterson,  24  N.  J.  Eq.  158;   State 

■^  Currie  v.  Atlantic  City,  66  N.  J.  v.    Bechel,   22   Neb.    158,    34   N.   W. 

L.  140,  48  Atl.  615,  1116.  342;   Shepard  v.  East  Orange,  70  N. 

"''Adee  v.   Nassau   EI.   R.   Co.,   65  J.  L.  203,  57  Atl.  441;   Montclair  &c. 

App.  Div.    (N.  Y.)   529,  72  N.  Y.  S.  Academy  v.  North  Jersey  St.  R.  Co., 

992;    Paige   v.   Schenectady  R.   Co.,  70  N.  J.  L.  229,  57  Atl.  1050;   Paige 

178  N.  Y.  102,  70  N.  E.  213.    But  see  v.  Schenectady  R.  Co.,  178  N.  Y.  102, 

as  to  revocation  before  acted  upon,  70  N.  E.  213. 
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may  authorize  street  railways  on  streets  without  the  consent  of  the 
abutters,'^*  and  in  many  jurisdictions  no  such  consent  is  required. 

§  937.  Selling  franchise  to  bidder — Consent  conditioned  on  such 
sale. — It  is  provided  in  some  states  that  the  franchise  or  right  to  use 
the  streets  shall  be  sold  to  the  highest  or  best  bidder  who  will  agree  to 
certain  conditions,  such,  for  instance,  as  paying  the  city  the  largest 
per  centum  on  gross  earnings,  carrying  passengers  at  the  lowest  rate  of 
fare,  or  the  like.'"  The  statute  must  be  substantially  complied  with, 
and  the  statutory  conditions  cannot  be  modified  and  changed.^®  But 
considerable  discretion  is  usually  vested  in  the  municipal  authorities.^' 
The  legislation  in  New  York  is  reviewed  in  a  recent  decision  and  it  is 
held  that  the  provision  requiring  the  consent  of  the  public  authorities 
to  be  conditioned  upon  a  sale  of  such  street  railway  franchise  at  public 
auction  applies  only  to  the  city  of  New  York.^*  It  is  also  held  in  the 
same  case  that  while  consent  of  the  park  commissioners  as  well  as  of 
the  city  council  is  required  for  the  construction  of  a  street  railway 
through  a  park,  a  taxpayer  cannot  complain  because  the  consent  of  the 
park  commissioners  is  more  rigorous  in  its  terms  than  that  of  the  com- 
mon council.  A  Louisiana  case  well  illustrates  and  enforces  the  rule 
that  the  statute  as  to  selling  the  franchise  must  be  complied  with.  In 
the  case  referred  to  the  charter  of  a  city,  after  vesting  in  the  city 
council  the  power  to  grant  street  franchises  to  railroads,  street  rail- 
ways, telegraph,  telephone,  and  other  corporations,  provided  that  every 

»'Venner  v.  Chicago  City  R.  Co.,  105   La.    149,   29    So.   355;    State   v. 

236  111.  349,  86  N.  E.  266;    State  v.  "West  Side  R.  Co.,  146  Mo.  155,  47  S. 

Jacksonville  St.  R.  Co.,  29  Pla.  590,  "W.   950.     See   also.   Pacific   Blec.   R. 

10    So.    590;    Hodges    v.    Baltimore  Co.  v.  Los  Angeles,  194  U.  S.  112,  48 

Union    Pass.    R.    Co.,    58    Md.    603;  L.  ed.  896,  24  Sup.  Ct.  586. 

Hinchman  v.  Paterson  Horse  R.  Co.,  "  See  Beekman  v.  Third  Ave.  &c. 

17  N.  J.  Eq.  75,   86  Am.  Dec.   252;  R.  Co.,  153  N.  Y.  144,  161,  47  N.  E. 

Smith  V.   East  End   St.   R.   Co.,   87  277;    Knorr  v.  Miller,  5  Ohio  C.  C. 

Tenn.  626,  11  S.  W.  709,  38  Am.  &  609;   Sloane  v.  People's  El.  R.  Co.,  7 

Eng.  R.  Cas.  470.     See  also,  Wagner  Ohio  C.  C.   84;    New  Orleans  &c.  R. 

V.  Bristol  Belt  Line  R.  Co.,  108  Va.  Co.   v.  Watkins,   48   La.   Ann.   1550, 

594,  62  S.  E.  391,  25  L.  R.  A.  (N.  S.)  21    So.    199;    Johnson    v.    New    Or- 

1278.  leans,  105  La.  Ann.  149,  29  So.  355; 

"=  See  Nellis   Street   Surface  Rail-  Ewing  v.  City  of  Seattle,  55  Wash, 

roads,  §  7.  229,    104    Pac.    259.     See    generally, 

^  See   State  v.    Bell,   34   Ohio    St.  Smith  v.  Indianapolis  St.  R.  Co.,  158 

194;  Hart  v.  Buckner,  54  Fed.  925,  5  Ind.    425,    63    N.    B.    849;    Kuhn    v. 

C.  C.  A.  1;  People  v.  Barnard,  110  N.  Knight,  115  App.  Div.    (N.  Y.)    837, 

Y.  548,  18   N.  E.   354;    Beekman  v.  101  N.  Y.  S.  1. 

Third  Ave.  R.  Co.,  153  N.  Y.  144,  47  "^Kuhn  v.  Knight,  190  N.  Y.  339, 

N.  E.  277;  Johnson  v.  New  Orleans,  83  N.  E.  293. 
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application  for  such  a  franchise  should  be  published  for  three  days,  and 
competitive  bids  invited  by  proclamation  of  the  mayor,  and  that  if  the 
franchise  was  granted  it  should  be  awarded  to  the  highest  responsible 
bidder  for  the  amount  of  his  bid,  and  on  such  terms  and  conditions  as 
might  be  agreed  upon,  including  an  annual  assessment  of  two  and 
one-half  per  cent,  of  the  gross  income  derived  by  the  grantee  from  the 
franchise,  and  it  was  held  that  the  prescribed  manner  for  the  exercise 
of  the  municipal  power  to  grant  street  franchises  was  mandatory  and 
exclusive  of  all  other  methods."* 

§938.  (741)  Ordinance  granting  the  right  is  a  contract. — The  pre- 
vailing opinion  is  that  an  ordinance  proposing  conditions  and  terms  to 
a  street  railway  company  becomes  an  irrevocable  contract  when  it  is 
accepted  and  acted  upon  by  the  company.*"    It  is  true  that,  in  granting 


■i'  Gill  V.  City  of  Lake  Charles,  122 
La.  1019,  48  So.  440. 

"People  V.  Chicago  &c.  Co.,  18  111. 
App.  125;  People  v.  O'Brien,  111 
N.  Y.  1,  18  N.  E.  692,  7  Am.  St.  684, 
2  L.  R.  A.  255n;  City  of  New  York 
v.  New  York  City  Ry.  Co.,  117 
N.  Y.  S.  919;  State  v.  Noyes,  47 
Me.  189;  Commonwealth  v.  Propri- 
etors &c.,  2  Gray  (Mass.)  339;  Wil- 
liams V.  Citizens'  R.  Co.,  130  Ind.  71, 
73,  29  N.  B.  408,  409,  30  Am.  St.  201, 
15  L.  R.  A.  64  (citing  text) ;  Colum- 
bus St.  Ry.  &c.  Co.  v.  Columbus,  43 
Ind.  App.  265,  86  N.  B.  83;  City  of 
Belleville  v.  Citizens'  Horse  R.  Co., 
152  111.  171,  38  N.  E.  584,  26  L.  R.  A. 
681  (although  a  mere  license  up  to 
that  time) ;  Asheville  St.  R.  Co.  v. 
Asheville,  109  N.  Car.  688,  14  S.  E. 
316;  Town  of  Areata  v.  Areata  &c. 
Co.,  92  Cal.  639,  28  Pac.  676;  3  El- 
liott Railroads,  §  1079.  See  also 
Shreveport  Trac.  Co.  v.  Shreveport, 
122  La.  Ann.  1,  47  So.  40, 129  Am.  St. 
345;  City  of  Cleveland  v.  Cleveland 
City  R.  Co.,  194  U.  S.  517,  48  L.  ed. 
1102,  24  Sup.  Ct.  758.  See  McPhee 
&c.  'Co.  v.  Union  Pac.  R.  Co.,  158  Fed. 
5,  87  C.  C.  A.  619,  and  cases  cited,  to 
the  effect  that  it  is  not  a  true  fran- 
chise; but  compare  Port  of  Mobile  v. 
Louisville  &c.  R.  Co.,  84  Ala.  115,  4 
So.  106,  5  Am.  St.  342n.  In  People 
V.  O'Brien,  111  N.  Y.  1,  18  N.  E.  692, 
7  Am.  St.  684,  2  L.  R.  A.  255n,  it  is 


held  that  a  grant  to  a  street  railway 
company  vests  property  in  it  in  per- 
petuity, although  the  corporation  is 
created  only  for  a  limited  period. 
The  court  cited,  among  others,  the 
cases  of  People  v.  Sturtevant,  9  N. 
Y.  263,  59  Am.  Dec.  536;  Davis  v. 
Mayor,  14  N.  Y.  506,  67  Am.  Dec. 
186;  Milhau  v.  Sharp,  27  N.  Y. 
611,  84  Am.  Dec.  314.  But  com- 
pare Lord  V.  Equitable  Life  Assur. 
Soc,  194  N.  Y.  212,  87  N.  E.  443, 
22  L.  R.  A.  (N.  S.)  420n.  See 
also.  City  of  Detroit  v.  Detroit  &c. 
R.  Co.,  43  Mich.  140,  5  N.  W.  275; 
Commonwealth  v.  Essex  County,  13 
Gray  (Mass.)  239;  Detroit  Citizens' 
St.  R.  Co.  V.  Detroit,  64  Fed.  628,  12 
C.  C.  A.  365,,  26  L.  R.  A.  667;  Citi- 
zens' St.  R.  Co.  V.  City  R.  Co.,  64 
Fed.  647.  But  compare  Turnpike 
Co.  V.  Illinois,  96  U.  S.  63,  24  L.  ed. 
651;  City  of  Detroit  v.  Detroit  &c.  R. 
Co.,  56  Fed.  867;  Elliott  Railroads, 
§  1077.  So,  the  right  to  use  the 
street  may  be  limited  to  a  shorter 
period  than  the  life  of  the  company. 
Louisville  Trust  Co.  v.  City  of  Cin- 
cinnati, 76  Fed.  296,  22  C.  C.  A. 
334.  As  to  the  right  to  amend  or  re- 
peal, see  Greenwood  v.  Freight  Co., 
105  U.  S.  13,  26  L.  ed.  961;  Medford 
&c.  R.  Co.  V.  Somerville,  111  Mass. 
232;  People  v.  Chicago  &c.  R.  Co.,  118 
111.  113,  7  N.  E.  116;  3  Elliott  Rail- 
roads, §  1079.  See  as  to  manner  and 


395 


STREET   EAILWATS. 


§    939 


a  railway  company  the  right  to  use  its  streets,  a  municipal  corporation 
exercises  a  governmental  power  delegated  to  it  by  the  legislature,  and 
the  ordinance,  when  accepted,  is  in  the  nature  of  a  contract,  but  it  is  not 
a  contract  entirely  beyond  municipal  or  legislative  control.  N'or  is  the 
right  or  consent  to  so  use  the  streets  strictly  a  general  or  primary 
franchise,  and  until  it  is  accepted  or  acted  upon  it  is  more  in  the  nature 
of  a  revocable  license. °^ 

§  939.  (743)  Contract  is  subject  to  police  power.— The  general  rule 
is  well  settled  that  no  contract  can  be  made  which  assumes  to  surrender 
or  alienate  a  strictly  governmental  power  which  is  required  to  continue 
in  existence  for  the  welfare  of  the  public. '^^  This  is  especially  true  of 
the  police  power, for  it  is  incapable  of  alienation.^^  It  cannot  be  doubted 


evidence  of  acceptance,  Venner  v. 
Chicago  City  Ry.  Co.,  236  III.  349,  86 
N.  E.  266;  City  of  Nlles  v.  Benton 
Harbor  &c.  Ry.  &c.  Co.,  154  Mich. 
378,  117  N.  "W.  937. 

»'Govin  v.  Chicago,  132  Fed.  848, 
857  (hut  see  Blair  v.  Chicago,  201 
U.  S.  400,  50  L.  ed.  801,  26  Sup.  Ct. 
427,  reversing  this  decision  on  some 
points) ;  McPhee  &c.  Co.  v.  Union 
Pac.  R.  Co.,  158  Fed.  5,  87  C.  C.  A. 
619;  City  of  Belleville  v.  Citizens' 
&c.  St.  R.  Co.,  152  111.  171,  38  N.  E. 
584,  26  L.  R.  A.  681;  Blocki  v.  Peo- 
ple, 220  111.  444,  77  N.  B.  172;  Atchi- 
son St.  R.  Co.  V.  Nave,  38  Kan.  744, 
17  Pac.  587,  5  Am.  St.  800.  See  also, 
to  the  effect  that  it  is  a  special  and 
not  a  general  franchise.  Lord  v. 
Equitable  Life  Assur.  Soc,  194  N.  Y. 
212,  87  N.  E.  443,  447,  22  L.  R.  A. 
(N.  S.)  420n. 

"^  See  generally.  Grand  Trunk  &c. 
Ry.  Co.  V.  South  Bend,  —  Ind.  — , 
89  N.  E.  885,  887,  91  N.  E.  809 
(citing  text);  Vandalia  R.  Co.  v. 
State,  166  Ind.  §19,  76  N.  E.  980, 
87  N.  E.  1084,  117  Am.  St.  370; 
Macon  &c.  R.  Co.  v.  Macon,  112 
Ga.  782,  38  S.  B.  60;  State  v.  Min- 
nesota &c.  R.  Co.,  80  Minn.  108,  83 
N.  W.  32,  50  L.  R.  A.  656;  Leaven- 
worth v.  Phillips,  67  Kan.  549,  73 
Pac.  97,  100  Am.  St.  475;  Northern 
Pac.  R.  Co.  V.  Minnesota,  208  U.  S. 
583,  28  Sup.  Ct.  341;  State  v.  Board 
of  Park  Com'rs,  100  Minn.  150,  110 
N.  W.  1121,  1123  (citing  text),  9  L. 
R.  A.   (N.  S.)   1045n.     It  has  been 


held  by  the  supreme  court  of  the 
United  States  that  a  state  may  bind 
itself  by  a  charter  in  the  nature 
of  a  contract  not  to  exercise  the 
power  of  taxation.  New  Jersey  v. 
Wilson,  7  Cranch  (U.  S.)  164,  3  L. 
ed.  303;  McGee  v.  Mathis,  4  Wall. 
(U.  S.)  143,  18  L.  ed.  314;  Parring- 
ton  V.  Tennessee,  95  U.  S.  679,  24 
L.  ed.  558;  Northwestern  University 
V.  Illinois,  99  U.  S.  309,  25  L.  ed.  387. 
«=  Thorpe  v.  Rutland  &o.  R.  Co.,  27 
Vt.  140,  62  Am.  Dec.  625;  Indian- 
apolis &c.  Co.  V.  Kercheval,  16  Ind. 
84;  Bradly  v.  McAtee,  7  Bush  (Ky.) 
667,  3  Am.  Rep.  309;  Corporation  of 
Brick  &c.  Church  v.  Mayor,  5  Cowen 
(N.  Y.)  538;  Brimmer  v.  Boston,  102 
Mass.  19;  Horn  v.  Atlantic  &c.  Co., 
35  N.  H.  169;  Bulkley  v.  New  York 
&c.  R.  Co.,  27  Conn.  479;  Jones  v.  Ga- 
lena &c.  Co.,  16  Iowa  6;  Pennsyl- 
vania Co.  V.  Riblet,  66  Pa.  St.  164,  5 
Am.  Rep.  360;  Town  of  Westbrook's 
Appeal,  57  Conn.  95,  17  Atl.  368; 
State  V.  Trenton,  53  N.  J.  L.  132,  20 
Atl.  1076,  11  L.  R.  A.  410;  State  v. 
Mayor  of  Hoboken,  41  N.  J.  L.  71; 
Fielders  v.  North  Jersey  St.  R.  Co., 
67  N.  J.  L.  76,  50  Atl.  533,  534  (cit- 
ing text) ;  People  v.  Geneva  &c. 
Trac.  Co.,  112  App.  Div.  (N.  Y.)  581, 
98  N.  Y.  S.  719,  aff'd  in  186  N.  Y.  516, 
78  N.  E.  1109;  City  of  Detroit  v. 
Fort  Wayne  &c.  R.  Co.,  90  Mich.  646, 
51  N.  W.  688;  New  Orleans  Gas  &c. 
Co.  V.  Louisiana  &c.  Co.,  115  U.  S. 
650,  29  L.  ed.  516,  6  Sup.  Ct.  252;  3 
Elliott  on  Railroads  (2d  ed.),  §  1082. 


§    940  HOADS  AND  STKEETS.  396 

that  a  company  which  secures  a  right  to  use  the  streets  of  a  municipal 
corporation  takes  it  subject  to  the  police  power  resident  in  the  state  as 
an  inalienable  attribute  of  sovereignty.**  It  is  upon  this  principle  that 
it  has  been  correctly  held  that  a  municipal  corporation  may  displace 
the  track  of  a  street  railway  and  prevent  its  operation  for  a  reasonable 
time  when  it  becomes  necessary  in  order  to  enable  the  municipality  to 
construct  a  sewer. °^  The  surrender  or  alienation  of  the  police  power 
would,  it  is  evident,  lead  to  disastrous  consequences,  and  there  can  be 
no  doubt  that  the  attempt  to  surrender  or  alienate  this  power,  or  to  so 
fetter  it  as  to  impair  its  usefulness,  would  be  void,  but  while  this  is 
true,  it  is  also  true  that  it  is  not  possible  to  define  and  limit  the  power. 
To  what  extent  it  prevails  as  against  chartered  rights,  which  are  pro- 
tected as  rights  flowing  from  a  contract,  it  is  not  possible  to  say  with 
certainty  and  precision,  but  we  believe  that  it  may  be  safely  affirmed 
that  the  power  extends  so  far  as  to  require  the  private  corporation  to 
yield  to  the  public  welfare  in  the  matter  of  the  reasonable  regulation  of 
roads  and  streets.  *'  And  in  a  comparatively  recent  decision  in  Hew 
York  it  is  held  that  the  obligation  of  the  contract  is  not  impaired  by 
the  taxation  of  the  "special  franchise"  granted  by  a  municipality  to  a 
street  railway  company  to  use  city  streets.*'' 

§  940.  (743)  Terms  and  conditions. — A  municipal  corporation  in- 
vested with  general  control  over  the  streets,  and  having  the  right  to 
grant  or  refuse  its  consent  to  their  use  by  a  street  railway  company,  has 
authority  to  prescribe  the  terms  and  conditions  upon  which  a  railway 
company  may  construct  and  operate  a  railway  in  its  streets.*^    It  may 

"City  of  Chicago  v.  Chicago  Union  65  Me.  122;  Albany  &c.  Co.  v.  Water- 

Trac.  Co.,  199  III.  259,  65  N.  E.  243,  vliet  &c.  Co.,  45  Hun   (N.  Y.)   442; 

247,  59  L.  R.  A.  666  (quoting  text).  City  of  St.  Louis  v.  Missouri  R.  Co., 

«» Kirby  &c.  Co.  v.  Citizens'  &c.  Co.,  13  Mo.  App.  524;  Cape  May  &c.  R.  Co. 

48  Md.  168,  30  Am.  Rep.  455;    Mid-  v.  Cape  May,  58  N.  J.  L.  565,  34  Atl. 

dlesex  R.  Co.  v.  Wakefield,  103  Mass.  397;    City   of    Indianapolis    v.    Con- 

261;    Michigan   Tel.   Co.   v.   City  of  sumers'  &c.  Co.,  140  Ind.  107,  39  N. 

Charlotte,  93  Fed.  11;   Macon  &c.  R.  B.  433,  436,  49  Am.  St.  183    (citing 

Co.  V.  Macon,  112  Ga.  782,  38  S.  E.  text),  27  L.  R.  A.  514;  Henderson  v. 

60.    But  see  Eddy  v.  Ottawa  &c.  Co.  Ogden  City  R.  Co.,  7  Utah  199,   26 

(Canada),  31  Q.  B.  569.  Pac.  286,  288  (citing  text). 

™  Fitchburg  &c.  Co.  v.  Grand  June-  "  People   v.    State    Board    of   Tax 

tion  &c.  Co.,  1  Allen    (Mass.)    552;  Com'rs,  174  N.  Y.  417,  67  N.  E.  69, 

Pittsburgh  &c.  R.  Co.  v.  South  West-  63  L.  R.  A.  884,  105  Am.  St.  674. 

ern  &c.  R.  Co.,  77  Pa.  St.  173;  Rode-  ='City    of    Indianapolis    v.     Con- 

macher  v.  Milwaukee  &c.  R.  Co.,  41  sumers'  &c.  Co.,  140  Ind.  107,  39  N. 

Iowa  297,  20  Am.  Rep.  592;  People  v.  E.  433,  436,  49  Am.  St.  183,  27  L.  R. 

Boston  &c.  Co.,  70  N.  Y.  569;   Port-  A.   514    (citing  text);    Union  Depot 

land  &c.  R.  Co.  v.  Boston  &c.  R.  Co.,  &c.  R.  Co.  v.  Southern  R.  Co.,,  105 
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impose  conditions  and  terms  as  to  the  repair  of  the  street  used  by  the 
company;*"  it  may  exact  a  license  fee  for  the  use  of  the  street;'"  and, 
in  short,  it  may  impose  any  conditions  not  illegal  and  not  forbidden  by 
the  statute.  ■'^    What  the  legislature  grants  to  a  street  railway  company 


Mo.  652,  16  S.  W.  960  (citing  text) ; 
St.  Louis  &c.  R.  Co.  V.  Kirkwood, 
159  Mo.  239,  60  S.  W.  110,  113,  53 
L.  R.  A.  300,  304  (citing  text);  Peo- 
ple V.  Suburban  R.  Co.,  178  111.  594, 
53  N.  E.  349,  49  L.  R.  A.  650;  City 
of  Allegheny  v.  Millville,  159  Pa. 
St.  411,  28  Atl.  202;  Northern  &c. 
R.  Co.  V.  Mayor,  21  Md.  93;  People 
V.  Barnard,  110  N.  Y.  548,  18  N.  E. 
354;  Harrisburg  &c.  R.  Co.  v.  City 
of  Harrisburg,  149  Pa.  St.  465,  24 
Atl.  56;  City  of  Houston  v.  Houston 
City  R.  Co.,  83  Tex.  548,  19  S.  W. 
127,  29  Am.  St.  679.  See  also.  City 
of  Brie  v.  Erie  Traction  Co.,  222 
Pa.  43,  70  Atl.  904;  3  Elliott  Rail- 
roads, §  1081.  But  see  Citizens'  St. 
R.  Co.  V.  City  R.  Co.,  64  Fed.  647. 

""  Fielders  v.  North  Jersey  St.  R. 
Co.,  67  N.  J.  L.  76,  50  Atl.  533,  534 
(citing  text);  Burritt  v.  City  of 
New  Haven,  42  Conn.  174;  State  v. 
Minneapolis  &c.  R.  Co.,  39  Minn. 
219,  39  N.  W.  153;  Village  of  Mad- 
ison V.  Alton  &c.  Trac.  Co.,  235  111. 
346,  85  N.  E.  596;   post,  §  985  (772). 

™  City  of  New  Orleans  v.  New 
Orleans  &c.  R.  Co.,  40  La.  Ann.  587, 
4  So.  512;  City  of  Newport  v.  South 
Covington  &c.  R.  Co.,  89  Ky.  29,  11 
S.  W.  954;  City  of  Detroit  v.  Detroit 
City  R.  Co.,  37  Mich.  558.  See  also, 
Vanner  v.  Chicago  City  Ry.  Co.,  236 
111.  349,  86  N.  E.  266;  Gettysburg 
Borough  V.  Gettysburg  Transit  Co., 
36  Pa.  Sup.  Ct.  598.  But  see  Hodges 
V.  Western  XT.  Tel.  Co.,  72  Miss.  910, 
18  So.  84,  29  L.  R.  A.  770. 

'^In  Blair  v.  Chicago,  201  V.  S. 
400,  50  L.  ed.  801,  26  Sup.  Ct.  427, 
the  general  subject  is  considered 
and  it  is  held  that  the  right  to 
impose  terms  and  conditions  in-' 
eludes  the  right  to  limit  and  agree 
upon  the  term  or  period  of  the 
grant  (citing  3  Elliott  on  Railroads, 
§  1081).  Several  other  interesting 
questions  as  to  grants  to  street 
railways  and  extensions  are  decided 
in  this  case.     Upon  the  point  now 


under  consideration  it  is  said  in 
the  course  of  the  able  opinion: 
"Conceding  the  plenary  power  of 
the  legislature  over  the  subject  at 
that  time,  and  that  franchise^, 
broadly  speaking,  are  rights  and 
privileges  conferred  by  the  state, 
and  are  derived  from  a  grant  of 
the  sovereign  power,  nevertheless 
the  state,  while  exercising  its  au- 
thority, might  give  to  the  city  such 
measure  of  right  and  control  in  the 
manner  as  it  saw  fit.  Dill.  Mun. 
Corp.,  3d  ed.,  §  705;  Richmond  &c. 
R.  Co.  v.  Richmond,  96  U.  S. 
521,  24  L.  ed.  734.  The  city  is  the 
corporate  body  directly  interested 
in  the  use  and  control  of  the  streets. 
By  the  charter  of  1851  exclusive 
control  over  the  streets  was  given 
to  the  council.  *  *  *  As  to  the 
future,  companies  were  to  have  no 
right  to  the  use  and  occupancy  of 
the  streets  until  they  should  obtain 
from  the  city  council  authority  to 
that  end,  under  contracts  to  be 
agreed  upon  as  to  terms  and  con- 
ditions. *  *  *  This  is  more  than 
to  designate  that  for  which  author- 
ity has  already  been  given.  *  *  * 
It  is  an  additional  grant  of  right 
and  power  which  the  legislature  re- 
quires the  corporation  to  obtain  as 
a  condition  precedent  to  its  use  and 
occupation  of  the  streets.  This 
power  of  the  city,  in  the  absence 
of  language  in  the  statute  exclud- 
ing the  authority  and  reserving  its 
exercise  to  the  state,  necessarily  in- 
cludes the  right  to  fix  the  time  for 
which  the  streets  may  be  used 
(quoting  from  Louisville  Trust  Co. 
V.  Cincinnati,  76  Fed.  296,  308,  and 
citing  Cloverdale  v.  Edwards,  155 
Ind.  374,  381,  58  N.  E.  495).  *  *  * 
Under  the  terms  of  this  act,  the 
city,  by  withholding  its  consent, 
could  prevent  the  use  of  the  streets 
by  the  corporations.  No  way  is 
pointed  out  by  which  this  consent 
could  be  compelled  against  the  will 
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cannot,  however,  be  taken  away  or  abridged  by  the  nmnicipality.''^ 

§941.  (744)  Use  must  be  public. — A  municipal  corporation  cannot 
grant  a  right  to  construct  a,  railroad  in  a  street  for  private  use.''^  We 
suppose  it  to  be  indispensable  to  the  validity  of  a  direct  legislative 
grant  that  in  every  instance  the  use  should  be  public,  for  highways  are 
held  in  trust  for  the  public  for  public  purposes  and  no  other.  This 
rule  is  clearly  the  legitimate  sequence  of  the  fundamental  principles, 
that  private  property  can  never  be  seized  under  the  power  of  eminent 
domain  for  merely  private  purpose,  and  that  roads  and  streets  are  held 
for  the  public  use  and  never  for  permanent  private  purposes.^* 

§942.  (745)  Exclusive  right — ^Monopoly. — There  is  some  conflict 
in  the  decided  cases  upon  the  question  of  the  power  of  the  legislature 
to  grant  an  exclusive  right  to  a  street  railway  company  to  occupy  and 


of  the  council.  That  body  might, 
for  reasons  sufBcient  to  itself,  under 
the  terms  of  this  act,  by  withhold- 
ing assent,  determine  that  it  was 
undesirable  to  have  the  corporations 
in  control  of  the  use  of  the  streets." 
It  is  also  said,  in  the  same  opinion, 
that  the  franchise  granted  by  the 
state  was  the  right  to  be  a  corpo- 
ration for  the  period  named,  and  to 
acquire  from  the  city  the  right  to 
use  the  streets  upon  contract  terms 
and  conditions  to  be  agreed  upon. 
See  also,  as  term  of  grant  and  right 
to  renew  or  extend.  City  of  Cleve- 
land v.  Cleveland  Elec.  R.  Co.,  201 
U.  S.  529,  50  L.  ed.  854,  26  Sup.  Ct. 
513;  City  of  Cleveland  v.  Cleveland 
City  R.  Co.,  194  U.  S.  517,  48  L.  ed. 
1102,  24  Sup.  Ct.  756;  Cleveland 
Elec.  R.  Co.  V.  Cleveland,  204  U.  S. 
116,  51  L.  ed.  399,  27  Sup.  Ct.  202; 
City  R.  Co.  V.  Citizens'  St.  R.  Co., 
166  U.  S.  557,  41  L.  ed.  1114,  17  Sup. 
Ct.  653;  City  of  Detroit  v.  Detroit 
Citizens'  St.  R.  Co.,  184  U.  S.  368, 
46  L.  ed.  592,  22  Sup.  Ct.  410;  Hous- 
ton V.  Houston  City  St.  R.  Co.,  83 
Tex.  548,  19  S.  "W.  127,  29  Am.  St. 
679.  As  to  extensions  of  road,  see 
West  Jersey  Trac.  Co.  v.  Camden 
&c.  Co.,  53  N.  J.  Eq.  163,  85  Atl.  49; 
Citizens'   St.  R.  Co.   v.  Africa,  100 


Tenn.  26,  42  S.  W.  485;  Beekman 
V.  Third  Ave.  R.  Co.,  153  N.  Y.  144, 
47  N.  E.  277;  Mt.  Auburn  Cable  Co. 
V.  Neare,  54  Ohio  St.  153,  42  N.  E. 
768;  Silsby  v.  Lyle,  117  Mich.  327, 
75  N.  W.  886. 

'^  In  re  Kings  County  Elevated  R. 
Co.,  105  N.  Y.  97,  13  N.  E.  18.  See 
Frayser  v.  State,  16  Lea  (Tenn.) 
671;  Galveston  &c.  R.  Co.  v.  Galves- 
ton, 90  Tex.  398,  39  S.  W.  96,  36  L. 
R.  A.  33,  and  note,  where  the  au- 
thorities upon  the  general  subject 
are  cited  and  reviewed.  See  also. 
Central  R.  Co.'s  Appeal,  67  Conn. 
197,  35  Atl.  32;  Electric  R.  Co.  v. 
Grand  Rapids,  84  Mich.  257,  47  N.  W. 
567. 

"Mikesell  v.  Durkee,  34  Kan.  509, 
9  Pac.  278;  Heath  v.  Des  Moines 
&c.  R.  Co.,  61  Iowa  11;  Macon  v. 
Harris,  75  Ga.  761;  Glaessner  v. 
Anheuser-Busch  &c.  Co.,  100  Mo. 
508,  13  S.  W.  707.  See  also,  Gustaf- 
son  V.  Hanne,  56  Minn.  334,  57  N.  W. 
1054,  22  L.  R.  A.  565;  Butler  v.  P. 
R.  Penn.  Tobacco  Co.,  —  N.  Car.  — , 
68  S.  E.  12;  Schwede  v.  Heinrich 
Bros.  Brew.  Co.,  29  Wash.  21,  69  Pac. 
362,  and,  post,  §  1047  (803). 

"  Smith  V.  City  of  Leavenworth, 
15  Kan.  81. 
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use  a  highway.  Some  authorities  hold  that  the  legislature  cannot 
create  a  monopoly  by  granting  an  exclusive  privilege,  and,  especially 
under  some  of  the  state  constitutions,  there  is  much  reason  for  this 
doctrine."  At  all  events,  the  construction  should  be  liberal  in  favor 
,  of  the  public  and  strict  as  against  the  corporation  claiming  an  exclu- 
sive privilege  or  monopoly.''"    But  it  is  to  be  understood  that  it  is  not 


"Citizens'  Gas  &c.  Co.  v.  Town  of 
Elwood,  114  Ind.  382,  16  N.  E.  624; 
Jackson  Co.  Horse  R.  Co.  v.  Inter- 
state Rapid  Transit  Co.,  24  Fed. 
306;  Citizens'  St.  R.  Co.  v.  Jones,  34 
Fed.  579;  New  Orleans  City  R.  Co. 
V.  Crescent  City  R.  Co.,  12  Fed. 
308;  Canal  &c.  R.  Co.  v.  Crescent 
City  R.  Co.,  41  La.  Ann.  561,  6  So. 
849;  Kinsman  St.  R.  Co.  v.  Broad- 
way &c.  R.  Co.,  36  Ohio  St.  239; 
Memphis  City  R.  Co.  v.  Memphis,  4 
Cold.  (Tenn.)  406;  Birmingham  &c. 
R.  Co.  V.  Birmingham  St.  R.  Co.,  79 
Ala.  465,  58  Am.  Rep.  615;  St.  LkjuIs 
&c.  R.  Co.  V.  Belleville,  20  111.  App. 
581.  See  also,  Teachout  v.  Des 
Moines  &c.  R.  Co.,  75  Iowa  722,  38 
N.  W.  145;  Russell  v.  Chicago  &c. 
R.  Co.,  205  111.  155,  68  N.  E.  727; 
Norwich  &c.  Co.  v.  Norwich  &c.  Co., 
25  Conn.  19;  Omaha  Horse  R.  Co. 
V.  Cable  Tramway  Co.,  30  Fed.  324; 
Denver  &c.  R.  Co.  v.  Denver  &c.  R. 
Co.,  2  Colo.  673,  681;  New  York  &c. 
Co.  V.  Mayor,  1  Hilt.  (N.  Y.  C.  P.) 
562;  Cincinnati  St.  R.  Co.  v.  Smith, 
29  Ohio  St.  291;  Ampt  v.  Cincinnati, 
9  Ohio  S.  &  C.  PI.  Dec.  394,  6  Ohio 
N.  P.  401;  Fort  Worth  &c.  R.  Co.  v. 
Rosedale  &c.  R.  Co.,  68  Tex.  169,  4 
S.  W.  534;  Gulf  City  R.  &c.  Co.  v. 
Galveston,  69  Tex.  660,  7  S.  W.  520; 
Fort  Worth  &c.  R.  Co.  v.  Queen 
City  R.  Co.,  71  Tex.  165,  9  S.  W.  94. 
The  supreme  court  of  the  United 
States  and  some  other  courts  seem 
to  take  a  different  view.  New  Or- 
leans Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  29  L.  ed.  516,  6 
Sup.  Ct.  252;  St.  Tammany  Water- 
Works  V.  New  Orleans  Water- 
Works,  120  V.  S.  64,  30  L.  ed.  563, 
7  Sup.  Ct.  405;  City  R.  Co.  v.  Cit- 
izens' St.  R.  Co.,  166  U.  S.  557,  41 
L,  ed.  1114,  17  Sup.  Ct.  653;  Des 
Moines  &c.  R.  Co.  v.  Des  Moines,  73 
Iowa   513,   33   N.   W.   60,   35   N.   W. 


602;  Wilmington  City  R.  Co.  v.  Wil- 
mington &c.  Co.,  8  Del.  Ch.  468,  46 
Atl.  12.  But  however  it  may  be  as  to 
the  power  of  the  legislature,  it  is  clear 
that  a  municipality  cannot  grant  a 
monopoly  or  exclusive  right  unless 
clearly  authorized.  Detroit  Citizens' 
St.  R.  Co.  V.  Detroit,  110  Mich.  384, 
68  N.  W.  304,  64  Am.  St.  350,  35  L. 
R.  A.  859,  aff'd  in  171  U.  S.  48,  43 
L.  ed.  67,  18  Sup.  Ct.  732;  Florida 
Cent.  &c.  R.  Co.  v.  Ocala  St.  R.  Co., 
39  Fla.  306,  22  So.  693;  Parkhurst 
V.  Capital  City  R.  Co.,  23  Ore.  471, 
32  Pac.  304;  Clarksburg  &c.  Co.  v. 
Clarksburg,  47  W.  Va.  739,  35  S.  E. 
994,  996,  50  L.  R.  A.  142n  (citing 
text) ;  City  of  Walla  Walla  v.  Walla 
Walla  Water  Co.,  172  U.  S.  1,  43  L. 
ed.  341,  19  Sup.  Ct.  78,  83,  84,  and 
authorities  cited  (grant,  however, 
held  not  exclusive) ;  3  Elliott  Rail- 
roads, §  1077,  and  numerous  author- 
ities there  cited.  See  also.  State  v. 
Tampa  Waterworks  Co.,  56  Fla.  858, 
47  So.  358;  Capital  City  Light  &c. 
Co.  V.  Tallahassee,  42  Fla.  462,  28 
So.  810;  Ligare  v.  Chicago,  139  111. 
46,  28  N.  E.  934,  32  Am.  St.  179; 
New  Orleans  &c.  R.  Co.  v.  New  Or- 
leans, 44  La.  Ann.  728,  11  So.  78; 
Logansport  Ry.  Co.  v.  City  of  Lo- 
gansport,  114  Fed.  688;  Nelson  v. 
City  of  Murfreesboro,  179  Fed.  905. 

"Citizens'  St.  R.  Co.  v.  Jones,  34 
Fed.  579;  Indianapolis  Cable  St.  R. 
Co.  V.  Citizens'  &c.  R.  Co.,  127  Ind. 
369,  24  N.  E.  1054,  26  N.  E.  893,  8 
L.  R.  A.  539n;  Birmingham  &c.  R. 
Co.  V.  Birmingham  &c.  R.  Co.,  79 
Ala.  465,  58  Am.  Rep.  615;  fertiliz- 
ing Co.  V.  Hyde  Park,  97  V.  S.  659, 
24  L.  ed.  1036;  Proprietors  of 
Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  9  L.  ed. 
773;  Central  Transp.  Co.  v.  Pull- 
man &c.  Co.,  139  U.  S.  24,  35  L.  ed. 
55,  11  Sup.  Ct.  478;   Oregon  R.  Co. 
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every  grant  that  creates  a  monopoly,  althougli  it  may,  to  some  extent, 
be  exclusive,  for  the  grant  may  be  of  a  privilege  or  franchise  that  is,  of 
necessity,  in  some  measure  of  the  nature  of  a  monopoly.  This  is  so  in 
many  cases,  as,  for  instance,  where  the  grant  is  to  use  a  patented  thing 
or  a  copyrighted  article.  In  a  less  degree  this  is  also  true  where  there- 
is  a  grant  to  use  a  designated  part  of  a  street  or  road  for  railway  pur- 
poses. In  such  cases  it  is  necessity  that  impresses  the  grant  with  its 
exclusive  character,  and  it  must  either  be  conceded  that  the  legislature 
may  grant  a  privilege  or  franchise  that  is  in  some  of  its  features  mo- 
nopolistic, or  else  the  power  of  the  legislature  to  make  any  grant  at 
all  in  such  cases  must  be  denied. 

§  943.  (746)  Physical  monopoly. — To  deny  the  power  of  the  legis- 
lature to  make  a  grant  that  is  of  necessity  of  a  monopolistic  character 
would  lead  to  the  unwarranted  conclusion  that  in  no  ease  can  the  legis- 
lature grant  the  right  to  lay  and  operate  a  street  railway  in  a  road  or 
street,  for,  if  the  power  to  make  such  a  grant  be  conceded,  it  necessarily 
and  unavoidably  results  that  the  occupancy  of  the  part  of  the  road  or 
street  is  exclusive,  as  two  railways  cannot  occupy  the  same  space.  But 
it  does  not  follow  from  this  that  a  monopoly  is  created,  for  other  parts 
of  the  road  or  street  may  be  granted  to  competing  lines. '''^  If,  how- 
ever, the  legislature  should  undertake  to  grant  a  right  to  transport  all 
passengers  over  a  designated  highway,  a  monopoly  would  be  created 
within  the  meaning  of  the  constitution.  The  effect  of  a  grant  to  use 
a  designated  part  of  a  highway  is  to  license  the  company  first  in  point 
of  time  to  occupy  and  use  the  designated  space,  but  it  does  not  follow 
from  this  that  the  statute  creates  a  monopoly,  since  others  may  occupy 
other  parts  of  the  same  highway.''^    There  is  not,  at  all  events,  a  mo- 

V.  Oregonian  R.  Co.,  130  U.  S.  1,  32  637;  Parkhurst  v.  Capital  City  R. 
L.  ed.  837,  9  Sup.  Ct.  409;  Lehigh  Co.,  23  Ore.  471,  32  Pac.  304;  Louis- 
Water  Co.  V.  Borough  of  Easton,  121  ville  City  R.  Co.  v.  Central  Pass. 
U.  S.  388,  30  L.  ed.  1059,  7  Sup.  Ct.  R.  Co.,  87  Ky.  223,  8  S.  W.  329,  10 
916;  People  v.  Broadway  R.  Co.,  126  Ky.  L.  125. 

N.  Y.  29,  26  N.  E.  961;   City  of  De-  "North  Baltimore  Pass.  R.  Co.  v. 

troit  V.   City  R.   Co.,   56   Fed.   867;  Mayor,  75  Md.  247,  23  Atl.  470,  471 

Commonwealth   v.  Erie   &c.   R.   Co.,  (citing   text);    Hamilton    &o.   Trac. 

27   Pa.   St.   339,   67  Am.   Dec.   471n.  Co.  v.  Hamilton  &o.  Electric  Transit 

See    also    generally    to    the    effect  Co.,  69  Ohio  St.  402,  69  N.  E.  991, 

that    grants    by    municipalities    for  994    (quoting  text).     See  also,   San 

use  of  streets  are  to  be  strictly  con-  Jose  &c.  Interurban  R.  Co.  v.  San 

strued    as    against    grantee,    Henry  Jose  Ry.  Co.,  156  Fed.  455,  84  C.  C. 

V.  Mason  City  &c.  R.  Co.,  140  Iowa  A.  265. 

201,    118   N.   W.    310;    Thurston   v.  '=  Indianapolis  Cable  &c.  R.  Co.  v. 

Huston,    123    Iowa   157,    98    N.    W.  Citizens'  St.  R.  Co.,  127  Ind.  369,  24 
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nopoly  of  a  business,  nor  is  there  a  monopoly  in  the  profits  of  a  busi- 
ness ;  such  a  monopoly  the  legislature  cannot  create.  There  are  many 
cases  in  which  the  right  to  confer  privileges,  which,  in  their  essen- 
tial features,  are  monopolistic,  has  been  asserted.  Thus,  it  has  been 
held  that  the  exclusive  right  to  maintain  a  market  may  be 
granted.''®  The  same  principle  is  asserted  in  the  cases  which  hold 
that  excluding  all  persons  except  druggists  from  selling  intoxicat- 
ing liquors  is  a  rightful  exercise  of  legislative  power.*"  A  grant  of 
a  franchise  to  maintain  a  ferry  is  in  its  very  nature  exclusive,  and 
yet  such  grants  have  from  the  earliest  years  of  the  common  law  been 
recognized  as  valid ;  indeed,  no  court  has  ever  suggested  a  doubt  as  to 
their  validity.  It  is  evident  that  there  are  many  grants  which  cannot 
be  anything  else  than  exclusive,  and  the  element  of  exclusiveness  is 
owing,  not  to  the  statute  which  confers  them,  but  to  the  inherent  na- 
ture and  character  of  the  franchise  granted.  It  is  impossible  to  sever 
this  essential  element,  for  it  inheres  in  the  thing  granted  so  firmly  and 
closely  that  severance  is  impossible.'^ 


N.  E.  1054,  8  L.  R.  A.  539n;  Fort 
Worth  St.  R.  Co.  v.  Rosedale  R.  Co., 

68  Tex.  169,  4  S.  W.  534;  Henderson 
V.  Ogden  City  R.  Co.,  7  Utah  199, 
26  Pac.  286;  Denver  &c.  R.  Co.  v. 
Denver  &c.  R.  Co.,  2  Colo.  673;  New 
Orleans  &c.  R.  Co.  v.  Crescent  City 
R.  Co.,  12  Fed.  308;  Omaha  Horse 
R.  Co.  v.  Cable  Tramway  Co.,  30 
Fed.  324;  Jackson  &c.  R.  Co.  v.  In- 
terstate &c.  Co.,  24  Fed.  306;  Hamil- 
ton &c.  Trac.  Co.  v.  Hamilton  &c. 
Electric  Transit  Co.,  69  Ohio  St.  402, 

69  N.  E.  991,  994   (quoting  text). 

"  Le  Claire  v.  Davenport,  13  Iowa 
210,  overruling  Davenport  v.  Kelley, 
7  Iowa  102,  109;  New  Orleans  v. 
Guillotte,  12  La.  Ann.  818. 

™  Intoxicating  Liquor  Cases,  25 
Kan.  751,  37  Am.  Rep.  284.  In  line 
with  the  general  doctrine  of  the 
above  case  are  the  cases  of  Mayor 
of  City  of  Hudson  v.  Thorne,  7 
Paige  (N.  Y.)  261;  In  re  Ruth,  S2 
Iowa  250;  City  of  Chicago  v. 
Rumpff,  45  111.  90,  92  Am.  Dec.  196. 
Although  there  is  much  conflict  in 
the  authorities,  it  seems  that  the 
doctrine  asserted  in  the  Slaughter- 
House  Cases,  16  "Wall.    (U.   S.)    36, 

26—11  Elliott  R.  and  S. 


21  L.  ed.  394,  is  the  only  defensible 
one. 

^  Mr.  Tiedeman,  in  his  discussion 
of  the  subject,  says:  "As  long  as 
the  question  is  confined  to  the  case 
of  exceptional  franchises,  as,  for  ex- 
ample, ferries,  railroads,  bridges, 
and  the  like,  there  seems  to  be  no 
doubt  of  the  power  of  the  state  to 
grant  exclusive  privileges."  Limi- 
tations of  the  Police  Power,  316. 
Judge  Cooley  discusses  the  question 
with  care  and  ability,  and  says: 
"Still,  the  legislature,  when  it  grants 
special  privileges  or  franchises,  may 
undoubtedly  make  them  exclusive. 
The  distinction  seems  to  be  this: 
The  following  of  the  ordinary  and 
necessary  employments  of  life  is  a 
matter  of  right,  and  cannot  be  made 
to  depend  upon  the  state's  permis- 
sion or  license."  He  also  says: 
"But  when  the  state  gives  permis- 
sion to  do  something  not  otherwise 
lawful,  it  may,  in  its  discretion, 
make  the  gift  exclusive.  Thus,  it 
may  grant  an  exclusive  ferry,  or  an 
exclusive  right  to  erect  a  toll  bridge, 
or  to  set  up  a  lottery,  and  no  one 
is    wronged,    because    no    one    had 
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§  944.  (747)  Interpretation  of  constitution. — It  is,  and  long  has 
been,  a  principle  of  constitutional  law  that  constitutions  are  to  be  in- 
terpreted in  the  light  of  existing  things,  for  constitutions  neither  cre- 
ate things  nor  invent  principles.'^^  As  a  great  statesman  has  said: 
"Written  constitutions  sanctify  and  confirm  great  principles,  but  the 
latter  are  in  existence  prior  to  the  former."  It  is,  therefore,  the  duty 
of  the  courts  to  interpret  written  constitutions  with  reference  to  exist- 
ing things,  and  to  organized  society.  Only  organized  society  can  frame 
constitutions,  and  society  frames  them  of  necessity  with  reference  to 
the  known  qualities  of  existing  things.  If  this  be  true,  then  it  seems 
clear  that  the  framers  of  the  constitution  did  not  intend  to  prevent 
the  grant  of  privileges  that  could  not  possibly  be  otherwise  than 
exclusive,  since  it  cannot  be  inferred  that  they  meant  to  deprive  the 
community  of  such  useful  things  as  highways,  ferries,  railroads  and  the 
like.  The  denial  of  this  conclusion  involves  the  denial  of  the  propo- 
sition that  the  legislature  may  authorize  a  public  road  to  be  built  upon 
a  designated  line,  or  a  turnpike  to  occupy  a  specified  space,  and,  surely, 
it  was  never  contemplated  that  the  legislature  should  have  no  author- 
ity to  grant  the  privilege  to  lay  out  and  maintain  a  public  road  or  a 
turnpik- 

§  945.  (748)  Limitation  of  power  to  create  monopoly. — ^Legislation 
may  not  directly  create  an  exclusive  privilege  in  matters  of  common 
right,  but  necessity  may  do  so.  It  is  one  thing  to  restrict  the  exercise 
of  common  right  and  quite  another  thing  to  create  an  extraordinary 
right  or  privilege  and  make  it  exclusive.  In  granting  a  right  to  use 
a  highway  for  a  street  railway  the  legislature  makes  that  lawful  which, 
but  for  the  grant,  would  be  unlawful,  for  no  citizen  has  a  right  to  use 
a  highway  in  any  other  than  the  usual  modes,  except  where  the  legis- 
lature authorizes  him  to  do  so.  But,  as  we  have  indicated,  we  do  not 
believe  that  the  doctrine  we  have  stated  can  legitimately  be  pressed  so 
far  as  to  authorize  the  legislature  to  confer  an  exclusive  privilege  to 
reap  all  the  profits  of  transporting  passengers,  except  in  cases  where 
necessity  produces  that  result,  as  it  may  sometimes  do,  as,  for  instance, 

such  liberty  before,  and,  therefore,  State  v.  Noble,  118  Ind.  350,  361,  21 

no  one  is  deprived  of  anything  by  N.  E.  244,  10  Am.  St.  143,  4  L.  R.  A. 

the  grant."    Cooley  Torts  (3rd  ed.),  101;   Durham  v.  State,  117  Ind.  477, 

328.  19   N.   E.   327;    Cooley  Const.   Lim. 

«a State  V.   Denny,  118   Ind.   449,  (5th  ed.),  73. 
474,  21  N.  E.  274,  4  L.  R.  A.  65n; 
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where  it  is  impossible  to  operate  more  than  one  railway  upon  the  same 
street.  The  subject  is  not  free  from  diflBculty,  but  our  conclusions  are 
not  without  the  support  of  authority.  ^^ 

§  946.  (749)  General  grant  does  not  exclude  other  companies. — 
Important  and  difficult  questions  may  arise  in  cases  where  the  legisla- 
ture, or  the  municipal  officers,  grant  a  general  license  to  a  street  rail- 
way to  occupy  the  streets  of  a  city,  and  it  is  apparent  that  it  may  often 
be  difficult  to  determine  the  extent  and  effect  of  such  a  general  license. 
Some  rights  necessarily  accrue  to  the  company  which  secures  the  first 
grant,  and  yet  some  rights  remain  in  the  licensor,  for  it  cannot  well  be 
true  that  a  railway  company  may  hold  a  general  franchise  and  not 
do  anything  toward  rendering  the  public  the  service  which  forms  the 
principal  element  that  supports  the  right  to  grant  a  special  privilege 
to  use  a  highway.  It  is  only  upon  the  ground  that  the  public  welfare 
is  promoted  that  grants  of  such  privileges  can  be  sustained,  for  special 
privileges  can  only  be  granted  in  cases  where  the  public  interest  will 
be  promoted.  Eliminate  this  element  and  it  is  impossible  to  sustain 
the  grant  of  a  right  to  construct  and  operate  a  railway  in  a  street  or 
road,  for  such  a  right  is  necessarily  an  exclusive  one,  and,  to  a  great  ex- 
tent, prevents  the  free  use  of  the  highway  by  all  the  citizens  upon 
equal  terms.  In  spite  of  all  that  can  be  done,  the  exercise  of  such  a 
right  does  in  some  measure  give  the  possessor  of  the  right  something 
in  the  nature  of  a  monopoly,  and  to  justify  this  it  must  appear  that  the 

''City  of  Brenham  v.  Brenham  wich  &c.  Co.,  25  Conn.  19;  Rich- 
Water  Co.,  67  Tex.  542,  4  S.  W.  143;  mend  &c.  Co.  v.  Town  of  Middle- 
Crescent  City  &c.  Co.  v.  New  Or-  town,  59  N.  Y.  228;  Jackson  Co. 
leans  &c.  Co.,  27  La.  Ann.  138;  State  Horse  Car  Co.  v.  Interstate  Rapid 
V.  Milwaukee  &c.  Co.,  29  Wis.  454,  9  Transit  Co.,  24  Fed.  306;  Hovel- 
Am.  Rep.  598;  Murray  Hill  Land  man  v.  Kansas  City  Horse  R.  Co.,  79 
Co.  v.  Milwaukee  &c.  Co.,  110  Wis.  Mo.  632;  Atchison  St.  R.  Co.  v.  Mis- 
555,  86  N.  W.  199;  Mayor  &C.  of  souri  Pacific  R.  Co.,  31  Kan.  661,  3 
Rome  V.  Cabot,  28  Ga.  50;  Intendant  Pac.  284;  Davis  v.  Mayor  &c.,  14'  N. 
and  Town  Council  of  Livingston  v.  Y.  506,  67  Am.  Dec.  186;  Indianap- 
Pippin,  31  Ala.  542;  American  Tel.  oils  Cable  St.  R.  Co.  v.  Citizens'  St. 
&c.  Co.  v.  Morgan  &c.  Co.,  138  Ala.  R.  Co.,  127  Ind.  369,  24  N.  B.  1054, 
597,  36  So.  178,  100  Am.  St.  53;  8  L.  R.  A.  539n.  See  ante,  §  942 
Birmingham  St.  R.  Co.  v.  Railway  (745).  See  as  to  unlawful  monop- 
Co.,  79  Ala.  465,  58  Am.  Rep.  615;  oly  by  acquiring  the  controlling  in- 
Mayor  &c.  of  Nashville  v.  Hagan,  9  terest  of  the  stock  of  all  companies 
Baxt.  (Tenn.)  495;  Morton  v.  operating  roads  in  New  York  city, 
Power,  33  Minn.  521,  24  N.  W.  194;  Burrows  v.  Interborough  Metropol- 
State  V.  Gas  Light  Co.,  18  Ohio  St.  itan  Co.,  156  Fed.  389.  As  already 
262;  East  St.  Louis  v.  East  St.  Louis  shown,  however,  exclusuive  grants 
&c.  Co.,  98  111.  415.  38  Am.  Rep.  97;  have  sometimes  been  upheld,  and 
City  Council  of  Montgomery  v.  the  weight  of  authority  is  perhaps 
Montgomery  Water-Works,  79  Ala.  to  the  effect  that  monopolies  or  ex- 
233;  Norwich  Gas  Light  Co.  v.  Nor-  elusive  rights  may  be  created  by  the 
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public  good  demands  that  there  should  be  some  abridgment  of  the 
general  and  common  right.  It  must  follow  that  a  mere  general  grant 
to  use  the  streets  of  a  city  does  not,  of  its  own  force  and  vigor,  operate 
to  exclude  other  companies  and  place  it  in  the  power  of  the  licensee  to 
use  or  decline  to  use  the  streets  at  its"own  pleasure.*^ 

§  947.  (750)  Effect  of  taking  possession. — If  the  company  which 
secures  the  first  grant  actually  occupies  the  streets  it  is  authorized  to 
use,  then  there  is  much  reason  for  affirming  that  its  right  to  the  part 
of  the  street  actually  occupied  and  used  is  paramount  and  exclusive. 
By  actually  taking  possession  of  the  street  and  using  it  for  the  accom- 
modation of  the  public,  the  company  first  in  point  of  time  does  such 
acts  as  vest  its  rights.^*  But  to  have  this  effect,  the  company,  as  it 
seems  to  us,  must  take  possession  in  good  faith  and  for  the  purpose  of 
constructing  and  operating  such  a  railway  as  the  grant  contemplates. 
A  colorable  possession,  taken  solely  for  the  purpose  of  keeping  out 
other  companies  and  unaccompanied  by  acts  indicating  an  intention 
to  furnish  reasonable  facilities  for  the  accommodation  of  the  public, 
ought  not  to  be  regarded  as  sufficient  to  vest  a  right  under  the  general 
license.  If,  however,  reasonable  facilities  are  actually  furnished,  or 
preparations  are  in  good  faith  really  made  for  furnishing  them,  then 
the  fact  that  one  of  the  reasons  which  influenced  the  company  is  that 
of  excluding  other  companies  ought  not  to  prevent  the  vesting  of  the 
granted  right. 

§  948.  (751)  When  grant  may  be  made  to  other  companies. — ^We 
very  much  doubt  whether  a  general  grant  which  would  prevent  the 

legislature  unless  forbidden  by  con-  Falls,  48  Misc.  (N.  Y.)  91,  95  N.  Y. 

stitution.  S.  73;  People's  Trac.  Co.  v.  Atlantic 

''See  City  R.  Co.  v.  Citizens'  St.  City,  71  N.  J.  L.  134,  57  Atl.  972; 

R.   Co.    (Ind.),   52   N.   B.   157.     See  Western    Un.    Tel.    Co.    v.    Electric 

also,  Koch  V.  North  Ave.  R.  Co.,  75  &c.  Co.,  178  N.  Y.  325,  70  N.  E.  866; 

Md.   222,   23   Atl.   463,   15   L.   R.  A.  Knoxville   Water   Co.   v.    Knoxville, 

377,  and  note;   Savannah  &c.  R.  Co.  200  U.  S.  22,  50  L.  ed.  353,  26  Sup. 

V.   Coast  Line  R.   Co.,  49   Ga.   202;  Ct.    224.      But    compare    Brooklyn 

Merchants'   Un.    Barb   Wire    Co.   v.  Cent.  R.  Co.  v.  Brooklyn  City  R.  Co., 

Chicago  &c  R.  Co.,  70  Iowa  105,  28  32   Barb.    (N.   Y.)    358;    Texarkana 

N.  W,  494,  29  N.  W.  822;   Brooklyn  &c.  R.   Co.  v.  Texas  &c.  R.  Co.,  28 

City  &c.  R.  Co.  V.  Coney  Island  &c.  Tex.   Civ.  App.   551,   67   S.  W.   525; 

R.  Co.,  35  fearb.   (N.  Y.)   364;   Hen-  Fidelity  Trust  &c.  Co.  v.  Mobile  St. 

derson  v.  Ogden  City  R.  Co.,  7  Utah  R.  Co.,  53  Fed.  687. 

199,  26  Pac.  286;  Wood  v.  Seattle,  23  "Text  is  quoted  and  approved  in 

Wash.  1,   62  Pac.   135,   52   L.  R.  A.  Hamilton  &c.  Trac.  Co.  v.  Hamilton 

369,  and  note;   Omaha  Horse  R.  Co.  &c.  Electric  Transit  Co.,  69  Ohio  St. 

V.  Cable  Tramway  Co.,  30  Fed.  324;  402,  69  N.  E.  991,  994. 
Electric    City    R.    Co.    v.    Niagara 
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legislature  or  the  municipal  authorities  from  granting  privileges  to 
other  companies  would  be  valid  in  cases  where  the  right  to  use  the 
highway  is  left  entirely  to  the  licensee,  for  this,  as  we  believe,  would 
be  a  surrender  of  the  police  power  which  the  constitution  will  not  per- 
mit. The  legislature  cannot  bind  itself  not  to  legislate  for  the  welfare 
of  the  public,  and  it  would  seem  to  follow  that  it  cannot  rightfully  place 
itself  in  a  position  where  it  cannot  make  provision  for  the  public 
necessities.  If  it  cannot  do  this,  then  it  cannot  make  a  grant  which 
leaves  it  entirely  in  the  discretion  of  a  private  corporation  to  provide, 
or  decline  to  provide,  the  facilities  for  travel  upon  the  highways  which 
are  demanded  by  the  public  welfare.  We  think  there  is  sufficient  rea- 
son for  affirming  that  the  legislature  must  retain  the  power  to  provide 
for  the  necessities  of  the  public,  and  that  a  general  grant  to  occupy 
highways  is  only  effective  when  something  is  done  vesting  the  right 
granted  and  securing  what  the  public  requires.  Until  something  is 
done  vesting  the  granted  privilege,  it  is  within  the  legislative  power  to 
secure  the  welfare  of  the  public  by  granting  the  necessary  license  to 
another  company,  although  there  may  be  a  prior  general  grant. 

§949.  (752)  Effect  of  commencing  work  by  company  having  prior 
grant. — ^While  it  is,  as  we  believe,  true  that  some  act  must  be  done 
vesting  the  inchoate  right  conferred  by  a  general  grant,  still,  we  do  not 
regard  it  as  essential  that  manual  possession  should  be  taken  of  all  of 
the  streets  or  roads  embraced  in  the  general  grant  or  license.  If  the 
company  having  the  prior  right  enters  upon  the  work  of  constructing 
a  system,  and  with  reasonable  diligence  and  in  good  faith  does  actually 
construct  a  considerable  part  of  the  system,  it  ought  not  to  lose  its 
rights  unless  it  has  failed  to  comply  with  a  proper  demand  to  com- 
plete the  system,  or  has  unreasonably  delayed  its  completion.*'  Much 
must  necessarily  depend  upon  the  terms  of  the  particular  grant,  but, 
nevertheless,  there  are  fundamental  principles  which  cannot  be  ex- 
cluded or  impaired,  and  the  chief  of  these  is  that  the  legislature  can- 
not surrender  or  barter  away  any  substantial  part  of  the  police  power.''" 

°°  The    text    Is    quoted    with    ap-  pancy,  to  declare,  whenever  the  pub- 

proval  in  Newport  News  &c.  Co.  v.  lie  welfare  demands,  that  the  com- 

Jones,  105  Va.  503,  54  S.  E.  314,  316,  pany  shall  not  lay  tracks  in  streets 

6  L.  R.  A.  (N.  S.)  247n.  covered  by  the  grant;    changes  may 

^  It  seems  to  us  that  the  legisla-  take    place    which    may    render    it 

ture   cannot   yield   the   right,   by   a  hurtful  to  the  public  to  permit  the 

mere  general  grant  not  fully  vested  use  of  such  streets,  and  we  think 

by    actual    or     constructive     occu-  that  in  such  cases  the  grant  may  be 
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§  950.  (753)  Conflicting  claims. — Conflicting  claims  asserted  by 
rival  companies  claiming  under  general  grants  must  often  be  settled 
by  applying  the  rule  that  the  first  to  rightfully  occupy  the  street  has 
the  better  right.*^  This  statement,  however,  cannot  be  regarded  as 
more  than  a  general  expression  of  the  rule,  for  so  much  depends  upon 
the  facts  of  each  particular  case  that  little  more  can  be  done  than  to 
state  the  rule  in  a  very  general  way.  It  is  true,  however,  that  where 
there  is  a  general  grant,  neither  perfected  nor  vested,  it  becomes  vested 
when  a  location  and  an  appropriationt  is  made.*'  We  suppose  that  it 
must  be  true  that  a  company  possessing  a  general  grant  cannot  be  di- 
vested of  its  rights  until  it  has  had  a  reasona;ble  opportunity  for  vest- 
ing them  by  actually  entering  upon  the  work  of  constructing  its 
tracks.** 

§  951.  (754)  Grant  must  be  accepted  as  an  entirety. — ^The  railway 
company  must  accept  the  grant  as  an  entirety  or  reject  it.*"    This 


recalled,  provided  there  has  been 
no  occupancy  or  use  of  the  street 
under  it. 

''Text  approved  in  Indianapolis 
Cable  St.  R.  Co.  v.  Citizens'  St.  R. 
Co.,  127  Ind.  369,  391,  392,  24  N.  E. 
1054,  26  N.  B.  893,  8  L.  R.  A.  539n; 
Africa  v.  Board,  70  Fed.  729.  See 
also,  Northwestern  Tel.  Exch.  Co.  v. 
Twin  City  Tel.  Co.,  89  Minn.  495,  95 
N.  "W.  460;  Rutland  Electric  Light 
Co.  V.  Marble  City  Electric  &c.  Co., 
65  Vt.  377,  26  Atl.  635,  20  L.  R.  A. 
821,  36  Am.  St.  868.  But  see  City 
of  Knoxville  v.  Africa,  77  Fed.  501, 
23  C.  C.  A.  252;  Homestead  St.  R. 
Co.  V.  Pittsburg  &c.  R.  Co.,  166  ±>a. 
St.  162,  30  Atl.  950,  27  L.  R.  A.  383. 

"«In  the  case  of  Railway  Co.  v. 
Ailing,  99  U.  S.  463,  25  L.  ed.  438, 
it  was  said:  "When  such  location 
and  appropriation  were  made,  the 
title,  which  was  previously  imper- 
fect, acquired  precision  and  took 
effect  as  of  the  date  of  the  grant. 
The  settled  doctrines  of  this  court 
would  seem  to  justify  that  conclu- 
sion." Railroad  Co.  v.  Smith,  9 
Wall.  (U.  S.)  95,  19  L.  ed.  599; 
Schulenberg  v.  Harrlman,  21  Wall. 
(U.  S.)  44,  22  L.  ed.  551;  Leaven- 
worth &c.  R.  Co.  V.  United  States, 


92  U.  S.  733,  23  L.  ed.  634;  Missouri 
&c.  R.  Co.  v.  Kansas  ^Pacific  R.  Co., 
97  U.  S.  491,  24  L.  ed.  1095;  Titus- 
ville  &c.  R.  Co.  V.  Warren  &c.  R.  Co., 
12  Phila.  (Pa.)  642;  Waterbury  v. 
Dry  Dock  &c.  R.  Co.,  54  Barb.  (N. 
Y.)  388;  Christopher  &e.  R.  Co.  v. 
Central  Cross-Town  R.  Co.,  67  Barb. 
(N.  Y.)  315.  See  also,  Fayetteville 
St.  R.  Co.  V.  Aberdeen  &c.  R.  Co.,  142 
N.  Car.  423,  55  S.  E.  345. 

^°  See  West  Jersey  &c.  Co.  v.  Cam- 
den &c.  R.  Co.,  52  N.  J.  Eq.  452,  53 
N.  J.  Eq.  163,  29  Atl.  333,  35  Atl.  49; 
Union  Pass.  R.  Co.  v.  Continental 
R.  Co.,  11  Phila.  (Pa.)  321;  Omaha 
Horse  R.  Co.  v.  Cable  &c.  Co.,  32 
Fed.  727.  Compare  Nantlcoke  &c. 
St.  R.  Co.  V.  People's  St.  R.  Co.,  212 
Pa.  395,  61  Atl.  997. 

»» Allegheny  v.  Millville,  159  Pa. 
St.  411,  28  Atl.  202.  See  also,  Tudor 
V.  Chicago  &c.  R.  Co.,  154  111.  129, 
39  N.  E.  136;  Fort  Worth  &c.  R.  Co. 
V.  Rosedale  St.  R.  Co.,  68  Tex.  163,  4 
S.  W.  534;  People's  R.  Co.  v.  Mem- 
phis R.  Co.,  10  Wall.  (U.  S.)  38,  19 
L.  ed.  844;  Bristow  v.  Whitmore,  9 
H.  L.  Cas.  391;  Cincinnati  &c.  Elec. 
St.  R.  Co.  V.  Stable,  37  Ind.  App. 
539,  76  N.  E.  551,  77  N.  E.  363; 
Chouquette  v.  Southern  Elec.  R.  Co., 
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general  rule  is  applied  with  considerable  strictness.  The  company 
must  conform  to  the  requirements  of  the  ordinance  or  statute  in  con- 
structing its  road,  and  a  failure  to  obey  the  statute  will  not  be  excused, 
although  the  railway  as  constructed  does  not,  in  fact,  injure  or  obstruct 
the  street  to  any  greater  degree  than  it  would  have  done  if  it  had  been 
constructed  in  strict  accordance  with  the  statute.®^  It  is  held  that 
the  road  must  be  kept  and  maintained  as  the  statute  requires.'^  The 
railway  must  be  constructed  upon  the  line  designdted  in  the  statute 
or  ordinance.**  But  where  a  railway  company  is  authorized  to  con- 
struct a  road  along  a  designated  street,  it  may  construct  it  across  all 
cross  streets,  although  the  statute  or  ordinance  may  except  such  cross 
streets.'*  It  is  held  that  turn-outs  cannot  be  constructed  unless  au- 
thorized by  the  ordinance  or  statute.'^  And  where  an  ordinance, 
granting  a  street  railway  company  the  right  to  build  and  maintain  a 
single  or  double  track  railway,  with  all  necessary  switches  or  turn- 
outs, upon  certain  streets,  provided  that  the  entire  line  should  be  com- 
pleted and  in  operation  before  a  certain  date,  it  was  held  that  while 
it  gave  the  company  an  option  to  build  either  a  single  or  a  double- 
track  line  within  the  specified  time,  its  exercise  of  that  option,  by 
building  and  putting  in  operation  a  single-track  line,  exhausted  its 
rights  under  the  ordinance,  and  it  could  not,  after  the  expiration  of 

152  Mo.  257,  53  S.  W.  897;    Ely  v.  R.,  65  N.  H.  80,  18  Atl.  87. 

Nashua  St.  R.  Co.,  67  N.  H.  474,  32  "  State  v.  Newport  St.  R.  Co.,  16 

Atl.  764,  68  Am.  St.  681,  30  L.  R.  A.  R.    I.    533,    18    Atl.    161.     See   also, 

303;   State  v.  New  York  &c.  R.  Co.,  Chicago  and  "Western  R.  Co.  v.  Dun- 

81  Conn.  645,  71  Atl.  942.  bar,   100    111.   110.     It   seems  to   us 

"  Regina  v.  Toronto  &c.  R.  Co.,  24  that  the  court,  in  the  case  last  cited, 

Q.  B.  (U.  C.)  454.  construed   the   statute   too   strongly 

»=  Attorney-General  v.  Toronto  &c.  against  the  public.     We  think  that 

R.  Co.,  14  Grant's  Ch.  (U.  C.)  673.  where  a  right  to   locate   a  railway 

'=In  re  Metropolitan  &c.  Co.,  Ill  is   given   in   general   terms   it   does 

N.  Y.  588,  19  N.  E.  645;  Citizens'  R.  not    deprive   the   municipal    officers 

Co.  v.  Africa,  100  Tenn.  26,  42  S.  W.  of  the  authority  to  determine  what 

485,    489    (citing   text).      See    also,  streets   shall  be   used.     We  believe 

State    V.    Hartford    St.    R.    Co.,    76  that   the   general   words   cannot   be 

Conn.  174,  56  Atl.  506;    Gardner  v.  construed   to   take   away   all   power 

Templeton  St.  R.  Co.,  184  Mass.  294,  from  the  municipality,  but  that  they 

68  N.  B.  340.     And  it  is  held  that  must  be  deemed  to  confer  a  right  to 

the     streets     must    be     designated,  locate  under  the  control  of  the  local 

State  V.  Lincoln  St.  R.  Co.,  80  Neb.  authorities.     The  decision  was  by  a 

333,  114  N.  W.  422,  14  L.  R.  A.   (N.  divided  court,  and  it  is  difficult  for 

S.)    336n.      It    has,    however,    been  us  to  resist  the  conviction  that  the 

held   that   a   slight   deflection   from  minority  views  are  correct, 

the  designated  line  will  not  impair  "City     of     Concord     v.     Concord 

the   rights   of   the   company.     Com-  Horse  R.,  65  N.  H.  30,  18  Atl.  87.  But 

monwealth  v.  Wilkes  Barre  R.  Co.  see  Rouse  v.  St.  Paul  City  R.  Co.,  75 

(Pa.),  38  Am.  &  Eng.  R.  Cas.  428n;  Minn.  211,  77  N.  W.  825,  74  Am.  St. 

City  of  Concord  v.  Concord  Horse  455. 
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the  time  limited,  lay  additional  tracks,  and  thus  convert  its  line  wholly 
or  partially  into  a  double-track  line.*' 

§  952.  (755)  Mandamus  against  municipal  officers. — Where  a  street 
railway  company  is  licensed  to  use  a  designated  street,  and  it  accepts 
the  grant  in  the  prescribed  mode,  it  is  the  duty  of  the  ministerial 
municipal  oflBcers,  upon  proper  request,  to  take  such  steps  as  may  be 
necessary  to  secure  to  the  company  the  benefit  of  the  privileges  and 
franchises  conferred  upon  it.  In  the  event  of  the  refusal  of  such  an 
officer  to  perform  his  duty  under  the  statute  or  ordinance,  the  company 
will  be  entitled  to  a  writ  of  mandate  to  coerce  the  performance  of  the 
duty.  Thus,  a  surveyor  whose  duty  it  is  to  furnish  lines  and  levels 
for  the  construction  of  a  railway  may  be  compelled  to  perform  that 
duty  by  mandamus.'^ 

§  953.  (756)  Railway  must  be  constructed  within  time  specified. — 

A  street  railway  company  license  to  use  the  streets  of  a  city  within  a 
limited  time  must  construct  its  road  within  the  time  designated,  other- 
wise it  will  have  no  right  to  use  the  streets.  The  right  conferred  by 
the  license  does  not  outlast  the  time  fixed  by  the  licensor  for  the  con- 
struction of  the  railway.  If  the  company  fails  to  construct  its  rail- 
way within  the  time  limited  it  loses  its  franchises  and  can  not  use  the 
streets  without  a  new  grant.'*    Where  the  condition  of  the  grant  is 

■»  Eastern  Wis.  Ry.  &c.  Co.  V.  Win-  Co.   v.   Railway   Co.,    50   Barb.    (N. 

nebago  Trac.  Co.,  126  Wis.  179,  105  Y.)   285;    Market  St.  R.  Co.  v.  Cen- 

N.  W.  571.    See  also,  Bridgewater  v.  tral  R.  Co.,  51  Cal.  583;  City  of  Chi- 

Beaver  Valley  Trac.  Co.,  214  Pa.  St.  cago  v.  Chicago  &c.  R.  Co.,  105  111. 

343,  63  Atl.  796.    Compare,  however,  73;   Chicago  &c.  R.  Co.  v.  Story,  73 

Burlington    v.    Burlington    St.    Ry.  111.  541;    Matter  of  Brooklyn  &c.  R. 

Co.,  49  Iowa  144,  31  Am.  Rep.  145;  Co.,    72    N.   Y.    245;    Williamson    v. 

Ransom  v.  Citizens'  St.  Ry.  Co.,  104  Gordon  Heights  R.  Co.,  8  Del.  Ch.  192, 

Mo.  375,  16  S.  W.  416.  40  Atl.  933;   Grey  v.  New  York  &c. 

I"  State  v.   Cockrem,   25  La.  Ann.  Co.,  56  N.  J.  Eq.  463,  40  Atl.  21.    See 

356.    Compare,  Blocki  v.  People,  220  also.  City  of  Erie  v.  Erie  Traction 

111.  444,  77  N.  B.  172;  People  v.  Will-  Co.,   222   Pa.   43,   70  Atl.   904.     But 

cox,   196   N.  Y.   212,   89   N.  E.  459;  compare  Wilmington  City  R.  Co.  v. 

Carolina   &c.   Ry.    Co.   v.    Board   of  Wilmington  &o.  Co.,  8  Del.  Ch.  468,  46 

Supervisors    of    Scott    County,    109  Atl.  12;  Hornbrook  v.  Elm  Grove,  40 

Va.  34,  63  S.  E.  412.  W.  Va.  543,  21  S.  E.  851,  28  L.  R.  A. 

»» Atchison  Street  R.  Co.  v.  Nave,  416.     See  also,  Toledo  &c.  R.  Co.  v. 

38  Kan.  744,  17  Pac.  587,  5  Am.  St.  Johnson,  49  Mich.  148,  13  N.  W.  492; 

800;  G.  C.  R.  Co.  v.  G.  C.  S.  R.  Co.,  Oakland  R.  Co.  v.  Oakland  &c.  Co., 

63  Tex.  529;   City  of  Detroit  v.  De-  45  Cal.  365,  13  Am.  Rep.   181;    Los 

troit    City    R.    Co.,    37    Mich.    558;  Angeles  Ry.  Co.  v.  City  of  Los  An- 

Street  R.  Co.  v.  West  Side  R.  Co.,  48  geles,  152  Cal.  242,  92  Pac.  490,  125 

Mich.   433,  12  N.  W.  643,  7  Am.  &  Am.    St.    54,    15    L.   R.   A.    (N.    S.) 

Eng.  R.  Cas.  95;   New  York  &c.  R.  1269n.    Some  of  the  cases  hold  that 
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that  the  company  shall  have  notice  that  it  is  required  to  construct  its 
railway  under  the  grant,  then  notice  is  essential  in  order  for  the  mu- 
nicipal corporation  to  withdraw  the  license  or  to  defeat  the  right  of  the 
railway  company  to  use  the  street.  What  the  notice  shall  be  must,  of 
course,  be  determined  from  the  terms  of  the  grant."'  Where  an  ordi- 
nance provides  that  a  railway  company  shall  build  a  railway  upon 
designated  streets  within  a  limited  time,  the  municipality  may,  it  has 
been  adjudged,  grant  the  privilege  to  another  upon  the  failure  of  the 
old  company  to  construct  its  railway  within  the  time  limited  by  the 
ordinance.^"" 

§  954.  (757)  Transfer  of  company's  rights. — ^A  street  railway  com- 
pany acquires  a  right  in  the  street  it  is  licensed  to  occupy  which,  it  has 
been  held,  may  be  sold  or  transferred.^   It  is  the  property  of  the  com- 


the  failure  to  construct  the  railway 
within  the  time  limited  does  not 
operate  to  extinguish  the  franchise, 
but  operates  simply  as  a  defeasance, 
leaving  an  option  in  the  licensors. 
Hovelman  v.  Kansas  City  &c.  R.  Co., 
79  Mo.  632;  People  v.  President  &c. 
of  Manhattan  Co.,  9  Wend.  (N.  Y.) 
351.  It  seems  to  us  that  the  doc- 
trine of  Hovelman  v.  Kansas  City 
&c.  R.  Co.,  79  Mo.  632,  is  not  sound. 
We  think  the  true  doctrine  is  that 
asserted  in  the  other  cases  cited, 
and  that  as  said  in  Atchison  St.  R. 
Co.  v.  Nave,  38  Kan.  744,  17  Pac. 
587,  5  Am.  St.  800n.  "Until  the  li- 
cense is  accepted  and  used  no  right 
vests  in  the  railway  company,  and 
it  may  be  revoked  by  the  city  coun- 
cil; and  after  the  time  within  which 
it  may  be  availed  of  expires,  the 
license  lapses,  and  no  revocation  is 
needed  to  terminate  the  same."  The 
only  acceptance  that  can  he  effec- 
tive to  fasten  the  right  of  the 
grantee  is  such  an  acceptance  as 
the  grant  prescribes,  and  where  use 
is  essential  to  create  a  complete 
right,  use  must  be  shown  or  the 
grant  fails.  But  much  depends  upon 
the  provisions  of  the  particular 
grant  as  to  whether  the  condition  is 
a  condition  precedent  or  subse- 
quent. Booth  Street  Railways,  §  47. 
"In  the  case  of  Port  Worth  &c. 
R.  Co.  V.  Rosedale  R.  Co.,  68  Tex. 
163,  169,  7  S.  W.  381,  it  seems  to 
have  been  assumed  that  the  adop- 


tion of  an  ordinance  was  sufficient 
notice. 

^"Fort  Worth  &c.  R.  Co.  v.  Rose- 
dale  R.  Co.,  68  Tex.  163,  169,  7  S. 
W.  381.  The  municipal  officers  rday, 
of  course,  extend  the  time  for  the 
construction  of  the  railway.  Mc- 
Neil V.  Chicago  City  R.  Co.,  61  111. 
150.  See  also,  Omnibus  R.  Co.  v. 
Baldwin,  57  Cal.  160,  1  Am.  &  Eng. 
R.  Cases  316.  But  see  as  to  right 
to  the  property  remaining  in  street 
at  expiration  of  franchise,  Cleve- 
land Elec.  R.  Co.  V.  Cleveland,  204 
U.  S.  116,  51  L.  ed.  399,  27  Sup.  Ct. 
202.  As  to  abandonment  by  non- 
user,  see  Henderson  v.  Passenger  R. 
Co.,  21  Fed.  358;  People  v.  Broad- 
way R.  Co.,  126  N.  Y.  29,  45,  26  N. 
B.  961;  Louisville  Trust  Co.  v.  Cin- 
cinnati, 76  Fed.  296,  22  C.  C.  A.  334; 
Wright  V.  Milwaukee  &c.  Co.,  95 
Wis.  29,  69  N.  W.  791,  36  L.  R.  A. 
47,  60  Am.  St.  74;  State  v.  New 
York  &c.  R.  Co.,  81  Conn.  645,  71 
Atl.  942;  3  Elliott  on  Ev.,  §§  1577, 
1578. 

*  City  of  Knoxville  v.  Africa,  77 
Fed.  501,  23  C.  C.  A.  252;  Detroit 
Citizens'  St.  R.  Co.  v.  City  of  De- 
troit, 64  Fed.  628,  12  C.  C.  A.  365, 
26  L.  R.  A.  667.  See  also,  Louisville 
Trust  Co.  V.  Cincinnati,  76  Fed.  296, 
22  C.  C.  A.  334;  Bardstown  &c.  R. 
Co.  V.  Metcalf,  4  Mete.  (Ky.)  199,  81 
Am.  Dec.  541;  State  v.  Citizens'  St. 
R.  Co.,  80  Neb.  357,  114  N.  W.  429. 
But   compare   Clemens   Bl.   &c.   Co. 
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pany,  and  may  be  mortgaged.^  A  sale  upon  a  decree  of  foreclosure  will 
vest  the  franchise  in  the  purchaser.^  It  would  seem  to  follow,  from  the 
principle  stated,  that  the  purchaser,  upon  a  foreclosure  sale,  whether 
the  purchase  be  made  by  an  individual*  or  by  a  corporation,  may  oper- 
ate and  maintain  the  railway  upon  the  same  terms  and  conditions  .as 
those  upon  which  the  mortgagor  held  the  franchise.  But  it  is  a  general 
rule  that  a  railroad  company  cannot  voluntarily,  and  without  legis- 
lative authority,  sell  or  mortgage  its  franchise  of  being  a  corporation 
and  operating  and  maintaining  a  railroad."  It  is  also  the  general  rule 
that  a  sale  of  a  part  of  a  railway  cannot  be  made  upon  execution,  and 
this  rule  must  obtain  to  a  great  extent  in  sales  upon  decrees  of  fore- 
closure, since  the  public  are  interested  in  the  existence  of  the  railway, 
and  the  franchise  is  essentially  an  indivisible  right.^  It  is  probably 
true  that  there  may  be  cases  wher^  the  railway  is  severable  and  parts 


v.  Walton,  173  Mass.  286,  52  N.  E. 
132,  53  N.  E.  820;  State  v.  Bridgeton 
&c.  Co.,  62  N.  J.  L.  592,  43  Atl.  715, 
45  L.  R.  A.  837;  Braslin  v.  Somer- 
vlUe  &c.  R.  Co.,  145  Mass.  64,  13  N. 
B.  65. 

"Sixth  Avenue  R.  Co.  v.  Kerr,  72 
N.  Y.  330;  People  v.  Sturtevant,  9 
N.  Y.  263,  59  Am.  Dec.  536. 

'  In  the  case  of  New  Orleans  &c. 
R.  Co.  V.  Delamore,  114  U.  S.  501,  29 
L.  ed.  244,  5  Sup.  Ct.  1009,  it  was 
held  that:  "Where  there  has  been  a 
sale  of  railroad  property,  under  a 
mortgage  authorized  by  law,  cover- 
ing its  franchise,  it  is  now  settled 
that  the  franchises  necessary  to  the 
use  and  enjoyment  of  the  railroad 
pass  to  the  purchaser."  In  another 
case  it  was  said:  "The  franchise  of 
being  a  corporation  need  not  be  im- 
plied as  necessary  to  secure  to  the 
mortgage  bondholders  or  the  pur- 
chaser at  a  foreclosure  sale  the  sub- 
stantial rights  intended  to.  be  se- 
cured. They  acquire  the  ownership 
of  the  railroad  and  the  property  in- 
cident to  it,  and  the  franchise  of 
maintaining  and  operating  it  as  a 
road."  Memphis  &c.  R.  Co.  v.  Rail- 
road Com'rs,  112  U.  S.  609,  619,  28 
L.  ed.  837,  5  Sup.  Ct.  299.  See  also. 
People  V.  Brooklyn  &c.  R.  Co.,  89  N. 
Y.  75;  Brooklyn  Central  R.  Co.  v. 
Brooklyn  City  R.  Co.,  32  Barb.  (N. 
Y.)  358,  360;  Bardstown  &c.  R.  Co,  v. 
Metcalfe,  4  Mete.  (Ky.)  199,  81  Am. 


Dec.  541.  But  see,  as  to  the  fran- 
chise of  being  a  corporation,  2  El- 
liott Railroads,  §  525. 

*  People  V.  Brooklyn  &c.  R.  Co.,  89 
N.  Y.  75.  See  also.  Shields  v.  Ohio, 
95  U.  S.  319,  24  L.  ed.  357. 

=  Coe  V.  Columbus  &c.  R.  Co.,  10 
Ohio  St.  372;  Commonwealth  v. 
Smith,  10  Allen  (Mass.)  448,  87  Am. 
Dec.  672;  French  v.  Jones,  191  Mass. 
522,  78  N.  E.  118,  7  L.  R.  A.  (N. 
S.)  525;  Fietsam  v.  Hay,  122  111. 
293,  13  N.  B.  501,  3  Am.  St.  492; 
Rollins  V.  Clay,  33  Me.  132;  Oregon 
R.  &c.  Co.  V.  Oregonian  R.  Co.,  130 
U.  S.  1,  32  L.  ed.  837,  9  Sup.  Ct.  409; 
Thomas  v.  West  Jersey  R.  Co.,  101 
XT.  S.  71,  25  L.  ed.  950;  Black  v. 
Delaware  &c.  Co.,  22  N.  J.  Eq.  130; 
Elliott  Railroads,  §§  67,  70,  71,  488; 
Booth  Street  Railways,  §§  422,  423. 
See  also,  Kavanaugh  v.  City  of  St. 
Louis,  220  Mo.  496,  119  S.  W.  552. 

"Muller  V.  Dows,  94  U.  S.  444,  24 
L.  ed.  207;  Gue  v.  Tide  Water  &c. 
Co.,  24  How.  (IT.  S.)  257,  16  L.  ed. 
635;  Covington  Drawbridge  Co.  v. 
Shepherd,  21  How.  (U.  S.)  112,  16 
L.  ed.  38;  East  Alabama  R.  Co.  v. 
Doe,  114  U.  S.  340,  29  L.  ed.  136; 
Thomas  v.  Railroad  Co.,  101  U.  S. 
71,  25  L.  ed.  950;  Black  v.  Delaware 
&c.  Co.,  22  N.  J.  Eq.  130;  Midland 
R.  Co.  V.  Wilcox,  122  Ind.  84,  23  N. 
E.  506;  Louisville  &c.  R.  Co.  v. 
Boney,  117  Ind.  501,  20  N.  E.  432,  3 
L.  R.  A.  435n. 
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may  be  sold,  but  such  cases,  if  any  such  there  are,  must  be  deemed  ex- 
ceptional ones.'' 

§  955.  Eight  of  company  to  discontinue  operation. — There  is  some 
conflict  among  the  authorities  as  to  the  right  of  a  street  railway  com- 
pany to  abandon  or  discontinue  the  operation  of  all  or  a  part  of  its 
lines  or  line.  It  would  seem,  in  accordance  with  the  doctrine  already 
stated,  to  the  effect  that  the  grant  must  be  accepted  in  its  entirety, 
that  it  cannot  ordinarily  operate  part  of  the  line  granted  and  refuse 
to  operate  another  part  of  it.  So,  the  public  interests  may  demand  the 
operation  of  the  entire  line  or  system.  It  has  therefore  been  held  that 
such  operation  may  be  compelled,  usually  by  mandamus,*  and  that,  at 
all  events,  the  company  cannot  abandon  part  of  its  location  and  cease 
to  operate  its  cars  on  such  part  and  at  the  same  time  retain  a  part  of 
its  franchise  and  operate  merely  a  portion  of  its  line."  So,  the  statute 
or  ordinance,  constituting  the  contract  may  require  the  operation  of 
the  entire  system.^"  But  there  may  be  cases  where  it  would  be  im- 
practicable to  operate  the  entire  system,  or  a  certain  portion  of  it,  at 
least  without  loss,  and,  in  such  cases,  it  has  been  held  that  it  will  not 
be  compelled  to  do  so,  at  all  events,  where  the  charter  or  contract  does 

'  A  purchaser  takes  It  subject  to  Co.  v.  Crane,  113  U.  S.  424,  28  L.  ed. 
the  conditions  and  burdens  of  the  1064,  5  Sup.  Ct.  578;  People  v.  Louis- 
original  grant.  Potwin  Place  v.  To-  villa  &c.  R.  Co.,  120  111.  48,  10  N.  E. 
peka  R.  Co.,  51  Kan.  609,  33  Pac.  657;  State  v.  Spokane  St.  R.  Co.,  19 
309,  37  Am.  St.  312;  Grosse  Point  Wash.  518,  53  Pac.  719,  41  L.  R.  A. 
Tp.  V.  Detroit  &c.  R.  Co.,  130  Mich.  515,  67  Am.  St.  739.  See  also,  Clem- 
363,  90  N.  "W.  42;  Louisville  Trust  ens  Elec.  Mfg.  Co.  v.  Walton,  173 
Co.  V.  Cincinnati,  73  Fed.  716,  76  Mass.  286,  52  N.  E.  132,  53  N.  B.  820; 
Fed.  296,  22  C.  C.  A.  334,  78  Fed.  307.  State  v.  New  York  &c.  R.  Co.,  81 
See  also,  Bridgeton  v.  Bridgeton  &c.  Conn.  645,  71  Atl.  942. 
Trac.  Co.,  62  N.  J.  L.  592,  43  Atl.  "City  of  Potwin  Place  v.  Topeka 
715,  45  L.  R.  A.  837.  Compare  Bon-  R.  Co.,  51  Kan.  609,  33  Pac.  309,  37 
ham  V.  Citizens'  St.  R.  Co.,  158  Ind.  Am.  St.  312,  and  note;  People  v. 
106,  62  N.  E.  996;  Stafford  v.  Chip-  Albany  &c.  R.  Co.,  24  N.  Y.  261,  82 
pewa  &c.  R.  Co.,  110  Wis.  331,  85  N.  Am.  Dec.  295;  Mayor  &c.  of  New 
W.  1036.  York  v.  Dry  Dock  &c.  R.  Co.,  133  N. 

«See  City  of  Potwin  Place  v.  To-  Y.  104,  30  N.  E.  563,  28  Am.  St.  609; 

peka  R.   Co.,   51   Kan.   609,  33   Pac.  Flint  &c.  R.   Co.  v.  Rich,   91  Mich. 

309,  37  Am.  St.  312;  Paige  v.  Schen-  293,   51   N.   W.   1001;    People   v.   St. 

ectady  R.  Co.,  178  N.  Y.  102,  70  N.  Louis  &c.  R.  Co.,  176  111.  512,  45  N. 

B.  ,213;    Thompson   v.    Schenectady  B.   824,   52   N.   E.   292,   35   L.  R.  A. 

R.  Co.,  131  Fed.  577,  65  C.  C.  A.  325;  656;    Union  Pac.  R.  Co.  v.  Hall,  91 

Gates  V.  Boston  &c.  R.  Co.,  53  Conn.  U.   S.  343,   23  L.  ed.   428;    New  Or- 

333,  5  Atl.   695,  and  cases  cited  in  leans  &c.  R.  Co.  v.  Mississippi,  112 

following  notes;    also  State  v.  New  U.  S.  12,  28  L.  ed.  619,  5  Sup.  Ct.  19. 

York  &c.  R.   Co.,   81   Conn.   645,  71  See  also,   State  v.   Hartford  &c.   R. 

Atl.  942.  Co.,  29  Conn.  538;   Gardner  v.  Tern- 

"City   of  Bridgeton   v.   Bridgeton  pleton  St.  R.  Co.,  184  Mass.  294,  68 

&c.  Trac.  Co.,  62  N.  J.  L.  592,  43  Atl.  N.  B.  340. 
715,  45  L.  R.  A.  837;  Chicago  &c.  R. 
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not  require  it  and  the  loss  would  be  such  as  to  make  the  whole  system 
unremunerative.^^  The  general  subject  is  considered  in  a  recent  ease, 
and  it  is  held  that  "a,  street  railway  company  having  only  the  right 
or  license  to  operate  its  tracks  in  a  public  street  until  revoked  or  ter- 
minated by  the  public  authorities  may  cease  to  use  the  permission 
granted,  and  discontinue  the  operation  of  the  whole  track  covered  by  a 
particular  location  under  which  it  was  built,  at  its  pleasure,  in  the 
absence  of  any  agreement  to  the  contrary."^^  But  the  court  also 
said  that  this  right  of  the  street  railway  company  is  subject  to  legisla- 
tive control,^^  and  that  the  legislature  might  make  the  company's  dis- 
continuance of  any  portion  of  its  tracks  subject  to  the  investigation 
and  control  of  the  board  of  railroad  commissioners. 

§956.  (758)  Police  power. — It  may  be  said,  generally,  that  the 
state,  or  its  duly  authorized  municipality,  may  require  a  street  railway 
company  to  do  whatever  is  required  for  the  health,  safety  and  welfare 
of  the  community,  for  the  authority  to  enact  measures  for  this  pur- 
pose never  passes  from  the  sovereign,  no  matter  what  grants  it  may 
make.  It  must  follow  from  this  fundamental  principle  that  all  corpo- 
rations take  their  rights  and  privileges  subject  to  this  general  power 
which  permanently  resides  in  the  state.  ^*    Under  the  police  power  it 

^  See    Northern    Pac.    R.    Co.    v.  while    abandoning    the    rest.      See 

"Washington,  142  U.  S.  492,  35  L.  ed.  also,  San  Antonio  St.  R.  Co.  v.  State, 

1092,  12  Sup.  Ct.  283,  285;   Jack  v.  90  Tex.  520,  39  S.  W.  926,  59  Am.  St. 

Williams,   113   Fed.   823;    Sherwood  834,  35  L.  R.  A.  662;  State  v.  Helena 

V.  Atlantic  &c.  R.  Co.,  94  Va.  291,  25  Power  &c.  Co.,  22  Mont.  391,  56  Pac. 

S.  E.  943;   York  &c.  R.  Co.  v.  Reg.,  685,  44  L.  R.  A.  692. 

1  El.  &  Bl.  858;   Great  Western  R.  "  Citing  Brownell  v.  Old  Colony  R. 

Co.   v.  Reg.,  1  El.   &  Bl.   874.     See  Co.,  164  Mass.  29,  41  N.  B.  107,  29  L. 

also,  State  v.  Dodge  City  &c.  R.  Co.,  R.  A.  169,  49  Am.  St.  442. 

53  Kan.  329,  36  Pac.  755,  24  L.  R.  A.  "  In   the  case   of   Town   of  West- 

564n     (mandamus     refused     where  brook's  Appeal,  57  Conn.  95,  16  Atl. 

company      insolvent);       Moore      v.  724,  it  was  held  that  the  enactment 

Brooklyn  City  R.  Co.,  108  N.  Y.  98,  of  a  statute  abolishing  grade  cross- 

15  N.  E.  191.     But  compare  City  of  ings  was  a  valid  exercise  of  the  po- 

Bridgeton  v.  Bridgeton  &c.  Traction  lice  power.    It  was  said  by  the  court 

Co.,  62  N.  J.  L.  592,  43  Atl.  715,  45  in  the  course  of  the  opinion  that: 

L.  R.  A.  437.  "We  might  stop  here,   but  we  will 

"Amesbury  v.  Citizens'  Elec.  add  that  the  act  in  question  is  an 
Street  R.  Co.,  199  Mass.  394,  85  N.  exercise  of  the  police  power  of  the 
E.  419,  19  L.  R.  A.  (N.  S.)  865,  dis-  state.  Its  object  is  to  change  or 
tinguishing  cases  in  which  the  stat-  remove  certain  conditions,  lawful  in 
ute  or  contract  required  the  opera-  themselves,  but  which  have  become 
tion,  instead  of  merely  authorizing  a  source  of  danger  to  life  and  prop- 
it,  and  also  cases  in  which  the  com-  erty.  The  remedy  consists  in  re- 
pany  sought  to  operate  a  part  and  quiring  those  charged  with  the  duty 
retain  its  franchise  to  that  exterlt  of  maintaining  highways  to  change 
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is  competent  for  the  state,  or  one  of  its  duly  authorized  municipalities, 
to  compel  a  street  railway  company  to  so  manage  and  operate  its  rail- 
way as  to  prevent  danger  to  life  or  property.  Under  the  wide  sweep 
of  the  general  power  are  necessarily  embraced  many  incidental  and 
subsidiary  powers.  Much  in  the  matter  of  detail  and  upon  questions 
of  expediency  and  necessity  must  be  left  to  the  governing  power. 
Whether  it  is  necessary  or  expedient  to  require  new  or  additional  pre- 
cautions is  intrinsically  a  legislative  and  not  a  judicial  question.  When 
a  regulation  is  prescribed  by  the  legislature  itself  the  courts  can  do  no 
more  than  ascertain  whether  or  not  any  constitutional  provision  is 
violated,  and  if  they  find  that  no  constitutional  right  has  been  invaded, 
the  statute  must  be  upheld.  Where  the  regulation  is  prescribed  by  a 
municipal  corporation  the  field  of  judicial  duty  is  much  larger,  for 
the  courts  must  ascertain  whether  there  is  a  constitutional  statute  au- 
thorizing the  act  of  the  municipality,  whether  the  act  is  within  the 
scope  of  the  statute  and  is  performed  in  the  mode  prescribed,  and 
whether  the  regulation  is  a  reasonable  one.  In  determining  whether 
the  municipal  by-law  or  resolution  is  reasonable,  the  courts  do,  it 
seems  to  us,  exercise  a  power  essentially  legislative,  for  whether  an  act 
is  or  is  not  reasonable  is  a  question,  as  a  general  rule,  for  the  legisla- 
ture, and  it  does  not  lose  its  inherent  character  by  delegation  to  a 
political  corporation.  It  is,  perhaps,  difiicult  to  vindicate  the  doctrine 
that  courts  may  overthrow  the  by-laws  or  ordinances  of  governmental 
subdivisions  upon  the  ground  that  they  are  unreasonable,  since  what 
is  or  is  not  reasonable  is  not  a  question  to  be  determined  by  fixed  rules, 
and  local  oflScers  are,  as  a  general  rule,  in  a  position  quite  as  favorable 
for  reaching  a  satisfactory  conclusion  as  the  fudges.     But  the  rule 

the    conditions,    and    hereafter    dis-  329;    City  of  Detroit  v.   Ft.  Wayne 

charge  their  duties  in  such  a  man-  &c.  R.  Co.,  90  Mich.  646,  51  N.  W. 

ner  as  to  avoid  danger."     See  also,  688;  City  of  San  Antonio  v.  San  An- 

Ridge  Ave.   &c.  R.   Co.  v.   Philadel-  tonio   St.  R.  Co.,  15  Tex.  Civ.  App. 

phia,  181  Pa.   St.  592,  37  Atl.   910;  1,  39   S.  W.  136;    Roanoke  Gas  Co. 

People  V.  Detroit  &c.  R.,  134  Mich.  v.  Roanoke,  88  Va.  810,  14  S.  E.  665; 

682,  97  N.  W.  36,  63  L.  R.  A.  746,  Town   of   Mason   v.    Ohio   River   R. 

104  Am.  St.  626;    State  v.  St.  Paul  Co.,  51  W.  Va.  183,  41  S.  E.  418.   The 

City  R.  Co.,  78  Minn.  331,  81  N.  W.  text  is  cited  with  approval  and  nu- 

200;    Skaneateles  Water  Works  Co.  merous  authorities  are  collected  and 

V.  Skaneateles,  161  N.  Y.  154,  55  N.  reviewed   in   Grand   Trunk   &c.   Ry. 

E.  562,  46  L.  R.  A.  687;   Tomlin  v.  Co.  v.  City  of  South  Bend,  —  Ind. 

Cape  May,  63  N.  J.  L.  429,  44  Atl.  — ,  89  N.  E.  885,  887,  888.     See  also, 

209;    City  of  Waterloo  v.   Waterloo  City  of  New  Albany  v.  New  Albany 

St.  R.  Co.,  71  Iowa  193,  32  N.  W.  St.  E.  Co.,  —  Ind.  — ,  87  N.  E.  1084. 
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that  the  courts  may  overturn  such  ordinances  and  by-laws,  as  they  deem 
unreasonable  is  too  firmly  settled  to  be  shaken.^'' 

§957.  (759)  Municipal  control. — The  exact  limits  of  the  police 
power  are  not  well  defined,  and  courts  have  often  said  that  it  would 
not  be  advisable  to  attempt  to  draw  any  precise  line  of  limitation.  The 
troublesome  question  generally  is  as  to  whether  the  particular  regula- 
tion or  act  is  really  in  the  exercise  of  the  police  power,  and,  in  case  of 
municipal  regulation,  the  question  often  arises  as  to  the  extent  of  au- 
thority under  the  charter  or  the  like.  Under  the  police  power,  a  mu- 
nicipal corporation  may  enact  ordinances  or  by-laws  prohibiting  a 
street  railway  company  from  running  its  cars  at  such  a  rate  of  speed 
as  to  endanger  the  safety  of  persons  rightfully  using  the  streets,^'  or 
requiring  the  bell  to-be  rung  or  the  gong  sounded  when  approaching 
a  crossing,^  ^  and  the  like.  But  under  the  rule  that  by-laws  will  be 
condemned  if  unreasonable  the  courts  may  prevent  the  enforcement  of 
a  by-law  or  ordinance  that  unreasonably  restricts  the  rate  of  speed.^^ 
It  is  obvious  that  courts  should  interfere  with  the  judgment  of  the 
municipal  oflBcers  only  in  clear  cases,  for  some  discretion  is  unquestion- 
ably committed  to  them,  and  as  long  as  they  act  within  the  scope  of 
their  authority,  and  do  not  abuse  their  discretion,  they  are  free  from 
judicial  control.  We  suppose  it  clear  that  a  municipal  corporation 
may,  within  reasonable  limits,  regulate  the  places  of  stopping  cars  so 
as  to  prevent  the  unnecessary  hindrance  of  travel,  and  that  it  may  also 
prevent  the  unnecessary  obstruction  of  the  streets.  These  rights  of 
the  municipality  cannot,  however,  as  a  general  rule  at  least,  extend  so 

"  See  3  Elliott  Railroads,  §  1082 ;  Martin,  44  Colo.  324,  98  Pac.  836.   See 

1   Elliott   Gen.   Pr.,  §   436;    Eastern  also,   Spencer  v.    St.   Louis   Transit 

"Wisconsin  R.  &c.  Co.  v.  Hockett,  135  Co.,  222  Mo.  310, 121  S.  W.  108;  Cape 

"Wis.  464,  115  N.  "W.  376,  1136,  1139;  May  &c.  R.  Co.  v.  Cape  May,  59  N.  J! 

Shreveport  Trac.  Co.  v.  Shreveport,  L.  396,  36  Atl.  696,  698,  36  L.  R.  A. 

122  La.  Ann.  1,  47  So.  40,  129  Am.  653;  People  v.  Detroit  United  R.,  134 

St.  345.     But  the  burden  is  not  on  Mich.  682,  97  N.  "W.  36,  63  L.  R.  A. 

the  city  to  show  that  it  is  reason-  746,  104  Am.  St.  626. 

able,  and  courts  will  not  lightly  In-  ^  See  Evison  v.  Chicago  &c.  R.  Co., 

terfere.     Snouteer   v.   Cedar  Rapids  45  Minn.  370,  48  N.  "W.  6,  11  L.  R.  A. 

&c.  R.  Co.,  118  Iowa  287,  92  N.  "W.  79;  434;   Burg  v.  Chicago  &c.  R.  Co.,  90 

Paxson  V.  Sweet,  13  N.  J.  L.  196;  In-  Iowa  106,  57  N.  "W.  680,  48  Am.  St. 

diana  R.  Co.  v.  Calvert,  168  Ind.  321,  419.     In   Licznerski   v.   "Wilmington 

80  N.  E.  961,  10  L.  R.  A.  (N.  S.)  780,  City  R.   Co.,   5   Pen.    (Del.)    201,  62 

and     cases    there     cited    See    also,  Atl.  1057,  an  ordinance  limiting  the 

Grand  Trunk  &c.  Ry.  Co.  v.  City  of  speed  of  railroad  cars  is  held  not  to 

South    Bend,  —   Ind.   — .   89   N.   E.  apply  to  street  cars.    See  also,  Bon- 

885,  91  N.  E.  809.  ham  v.  Citizens'  St.  R.  Co.,  158  Ind. 

"  See  post,  §  967  (767).  106,  62  N.  B.  996. 

"Denver    City    Tramway    Co.    v. 
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far  as  to  permit  it  to  unnecessarily  limit  or  restrict  the  operation  of 
the  railway,  nor  can  they  extend  so  far  as  to  flithorize  any  act  that 
will  destroy  the  franchise  of  the  company  and  impair  the  obligation 
of  the  contract. 

§958.  (760)  Illustrative  cases. — Within  the  limitations  suggested 
in  the  last  preceding  section,  the  municipal  power  of  control  or  regu- 
lation is  usually  pretty  extensive,  as  appears  from  many  of  the  cases 
hereinafter  cited.  It  has  been  held,  under  a  municipal  charter  granting 
a  city  council  power  to  "make,  ordain  and  establish  such  by-laws,  ordi- 
nances and  regulations  as  shall  appear  to  them  requisite  and  necessary 
for  the  security,  welfare,  and  convenience  of  said  city,  and  for  pre- 
serving health,  peace  and  good  government  within  the  limits  of  the 
same,"  that  the  council  may  lawfully  enact  and  enforce  an  ordinance 
requiring  a  street  railway  company  to  keep  down  the  dust  by  sprinkling 
its  track,^°  and  to  remove  snow  thrown  up  by  its  snow  plows.^°  It  has 
also  been  held  that  street  railway  companies  take  the  privilege  granted 
to  them  subject  to  the  municipal  authority  to  regulate  the  use  of  the 
streets  as  the  necessities  of  the  public  may  require,  and  that  this  au- 
thority extends  so  far  as  to  vest  in  the  municipality  a  right  to  change 
the  track  of  the  railway  from  one  part  of  the  street  to  another.^^    In 

"^City  &c.  R.  Co.  V.  Savannah,  77  speed   of   trains   may   control   their 

Ga.  731,  4  Am.  St.  106.    The  doctrine  movement  in  the  yards  of  the  com- 

of  the  case  cited  will  be  found,  on  pany.    Crowley  v.  Burlington  &c.  R. 

examination,   to   he   well   supported  Co.,  65  Iowa  658,  20  N.  W.  467,  22  N. 

by  the  decisions  in  analogous  cases,  W.  918S   Green  v.  Canal  Co.,  38  Hun 

for  the  power  to  protect  life,  health  (N.  Y.)   51.    Contra,  State  v.  Jersey 

and  property  is  very  comprehensive.  City,  29  N.  J.  L.  170.    An  ordinance 

Railroad  Co.  v.  Chenoa,  43  111.  209;  may  require  the  motorman  to  keep 

Robertson   v.   Railroad   Co.,   84   Mo.  a  vigilant  lookout  or  watch.     Spen- 

119;   Gahagan  v.  Railroad  Co.,  1  Al-  cer  v.  St.  Louis  Transit  Co.,  222  Mo. 

len  (Mass.)   187,  79  Am.  Dec.  724n;  310,  121  S.  W.  108. 

Knobloch  v.  Chicago  &c.  R.  Co.,  31  ^Broadway    &c.    R.    Co.    v.    New 

Minn.  402,  18  N.  W.  106;  City  of  Chi-  York,  49  Hun  (N.  Y.)  126,  1  N.  Y.  S. 

cago  V.  Chicago  Union  Trac.  Co.,  199  646.    See  also,  Bowen  v.  Detroit  City 

111.  259,  65  N.  E.  243,  59  L.  R.  A.  666;  R.  Co.,  54  Mich.  496,  20  N.  W.  559, 

Whitson  V.   Franklin,   34   Ind.   392;  52  Am.  Rep.   822;   McDonald  v.  To- 

Merz     V.     Railway     Co.,     14     Mo.  ledo  &c.  St.  Ry.  Co.,  74  Fed.  104,  20 

App.     459;     Railroad    Co.     v.     Jer-  C.  C.  A.  322;  City  of  Chicago  v.  Chi- 

sey    City,    47    N.    J.    L.    286.    And  cago  &c.  Trac.  Co.,  199   111.  259,  65 

State     V.     Canal     &c.     R.     Co.,     50  N.  B.  243,  59  L.  R.  A.  666. 

La.     Ann.     1189,     24     So.     265,     56  ^West  Philadelphia  Passenger  R. 

L.  R.  A.  287,  approves  and  follows  Co.  v.  City  of  Philadelphia,  10  Phila. 

the  Georgia  case  first  cited  in  this  (Pa.)    70.      "Private    corporations," 

note,   and   upholds    a   similar    ordi-  said   the   court,    "take    their    rights 

nance.    But  see  State  v.  New  Orle-  subject  to  the  rights  of  individuals 

ans  &c.  R.  Co.,  49  La.  Ann.  1571,  22  and    communities;    and    the    strong 

So.  839.  It  is  held  that  an  ordinance  presumption  of  law  is  always 
of    a    municipality    regulating    the 
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accordance  with  the  principle  which  we  have  heretofore  stated,  it  has 
been  adjudged  that  a^*niunieipal  corporation  may  temporarily  remove 
the  tracks  of  a  street  railway  company  if  necessary  to  enable  the  mu- 
nicipal officers  to  construct  a  culvert  under  one  of  the  streets  of  the 
city.^2  gQ^  II  ]jag  ^gen  j^eld  that  a  street  railway  company  may  even 
be  compelled  to  remove  a  tunnel  which  it  had  lawfully  constructed 
under  a  river  but  which  has  since  become  an  obstruction  to  naviga- 
tion.^^ In  an  Iowa  case  it  is  held  that  where  the  ordinance  grants 
authority  to  lay  down  two  tracks,  the  city  cannot  limit  the  company 
to  one  track,  but  it  is  intimated  in  the  opinion  that  if  the  second  track 
wrought  an  injury,  the  city  might  require  its  removal.^*    In  another 

ton  St.  R.  Co.,  49  Iowa  144,  31  Am. 
Rep.  145.  In  that  case  it  was  said: 
"It  is  urged  that  the  city,  in  the  ex- 
ercise of  its  police  power,  may  for- 
bid the  laying  of  the  double  track. 
The  question  presented  by  this  posi- 
tion is  not  in  the  case,  for  the  rea- 
son that  it  is  not  shown  in  the  plead- 
ings that  the  proposed  double  track 
would  operate  to  the  inconvenience 
of  the  public  or  would  work  an  in- 
jury to  the  city  or  any  of  the  people. 
It  is  not  claimed  that  the  proposed 
improvement  would  be  a  nuisance, 
nor  is  it  shown  that  the  best  inter- 
ests of  the  city  or  the  people  require 
it  to  be  forbidden.  If,  therefore,  the 
city  retains,  in  the  exercise  of  the 
police  power,  the  authority  to  forbid 
the  construction  of  the  double  track, 
the  facts  present  no  case  for  the  ex- 
ercise of  that  power."  The  question 
suggested  by  the  line  of  reasoning 
adopted  by  the  court  is  delicate  and 
difficult.  Who  shall  determine  what 
is  required  by  the  necessities  of  the 
public  or  the  welfare  of  the  commu- 
nity? If  the  question  is  a  legislative 
one,  then,  clearly  enough,  the  courts 
cannot  interfere,  nor  can  they 
interfere  if  the  power  is  a  dis- 
cretionary one.  We  have  no  doubt 
that  the  courts  may  prevent  an 
abuse  of  power,  but  where  there 
are  facts  invoking  the  exercise  of 
discretion  in  deciding  what  is  and 
what  is  not  required  by  the  public 
welfare,  we  should  seriously  doubt 
the  right  of  the  courts  to  control  or 
direct  the  exercise  of  that  power. 
Compare  Snouffer  v.  Cedar  Rapids 
&c.  Ry.  Co.,  118  Iowa  287,  92  N.  W. 


against  unconditional  adverse  privi- 
leges." It  was  also  said:  "To  this 
must  be  added  the  general  principle 
that  where  a  private  corporation  ac- 
cepts the  grant  of  a  franchise  upon 
a  highway  over  which  a  municipal- 
ity possesses  a  general  power  of  reg- 
ulation and  control  for  public  pur- 
poses, it  accepts  its  special  privi- 
leges upon  the  implied  condition 
that  it  holds  them  subject  to  the  rea- 
sonable and  necessary  exercise  of 
the  general  power  of  the  municipal- 
ity. "Until  the  legislature  overrides 
the  local  authorities,  their  jurisdic- 
tion is  not  ousted.'  Philadelphia  v. 
Lombard  &c.  R.  Co.,  3  Grant  (Pa.) 
403,  405."  See  also,  Atlantic  &c.'  R. 
Co.  V.  Cordele,  125  Ga.  373,'  54  S.  E. 
155;  Macon  &c.  St.  R.  Co.  v.  Macon, 
112  Ga.  782,  38  S.  B.  60,  61  (citing 
text) ;  Snouffer  v.  Cedar  Rapids  &c. 
R.  Co.,  118  Iowa  287,  92  N.  W.  79,  86 
(citing  text);  City  of  Detroit  v.  Fort 
Wayne  &c.  R.  Co.,  90  Mich.  646,  51 
N.  W.  688;  Cain  v.  Chicago  &c.  R. 
Co.,  54  Iowa  255,  3  N.  W.  736,  6  N. 
W.  268.  But  compare  Des  Moines 
City  R.  Co.  V.  Des  Moines,  90  Iowa 
770,  58  N.  W.  906,  26  L.  R.  A.  767. 

"  North  Pennsylvania  Railroad 
V.  Stone,  3  Phila.  (Pa.)  421.  So,  it 
has  been  held  that  a  city  may  re- 
quire an  electric  railway  company 
to  move  its  wires  to  permit  a  house 
to  pass.  Indiana  Ry.  Co.  v.  Calvert, 
168  Ind.  321,  80  N.  E.  961,  10  L.  R. 
A.  (N.  S.)  780. 

^West  Chicago  St.  R.  Co.  v.  Peo- 
ple, 201  U.  S.  506,  50  L.  ed.  845,  26 
Sup.  Ct.  518. 

^Clty  of  Burlington  v.   Burling- 
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case  the  general  question  of  the  nature  and  extent  of  municipal  control 
was  elaborately  discussed,  and  it  was  held  that  compelling  a  street  rail- 
way company  to  number  each  of  its  cars  and  pay  a  designated  license 
fee  for  each  of  them  was  a  valid  exercise  of  the  police  power  vested 
in  the  municipality.  ===  It  has  also  been  held  that  smoking  in  street 
ears  may  be  prohibited  ;=«  that  the  number  of  passengers  to  be  carried 
in  each  ear  may  be  limited  f^  that  an  employe  may  be  required  on  each 
ear  in  addition  to  the  driver  or  motorman/^  and  that  all  cars  shall 
have  suitable  fenders  in  front  to  prevent  accidents.^*  Additional 
cases  to  much  the  same  effect  are  cited  below.^" 


79;  City  of  Baltimore  v.  Baltimore 
Trust  &c.  Co.,  166  U.  S.  673,  41  L. 
ed.  1160,  17  Sup.  Ct.  696. 

==Frankford  &c.  Co.  v.  City  of 
Philadelphia,  58  Pa.  St.  119,  98  Am. 
Dec.  242.  "But  the  grant,"  said  the 
court,  "of  a  privilege  to  carry  pas- 
sengers In  cars  over  the  streets  does 
not  necessarily  Involve  exemption 
from  liability  to  municipal  regula- 
tion. It  Is  not  the  bestowal  of  a 
right  superior  to  the  rights  enjoyed 
by  passenger  carriers  generally, 
whether  such  carriers  be  natural  or 
artificial  persons.  The  facilities  for 
the  use  of  the  right  may  be  greater, 
but  the  right  itself  can  be  neither 
more  nor  less  than  a  natural  person 
possesses.  It  is  to  be  presumed  that 
when  the  legislature  creates  a  cor- 
poration, and  authorizes  it  to  carry 
on  a  specified  business  within  the 
limits  of  a  municipal  corporation, 
the  business  is  intended  to  be  con- 
ducted under  the  restrictions,  rules 
and  regulations  that  govern  the 
same  business  when  transacted  by 
others  within  the  corporate  limits." 
The  court  referred  to  the  eases  of 
Com'rs  V.  Northern  Liberties  Gas 
Co.,  2  Jones  318,  and  Trenton  Water 
Works  Company's  Cases,  6  Pa.  Law 
J.  32,  with  approval,  and,  to  some 
extent,  denied  the  doctrine  asserted 
in  the  case  of  Mayor  v.  Second  St. 
R.  Co.,  32  N.  Y.  261,  with  which  com- 
pare City  of  New  York  v.  New  York 
City  Ry.  Co.,  117  N.  Y.  S.  119. 
See  also.  New  Orleans  v.  New  Or- 
leans &c.  R.  Co.,  40  La.  Ann.  587,  4 
So.  512;  City  of  Ft.  Smith  v.  Hunt, 
72  Ark.  556,  82  S.  W.  163,  66  L.  R. 
A.  238,  105  Am.  St.  51;  City  of  New- 
27—11  Elliott  R.  and  S. 


port  V.  South  Covington  &c.  R.  Co., 
89  Ky.  29,  11  S.  W.  954,  11  Ky.  L. 
319.  And  see  as  to  construction  of 
provisions  for  license  fees:  Jersey 
City  V.  North  Jersey  St.  Ry.  Co.,  — 
N.  J.  — ,  73  Atl.  609.  For  cases  up- 
holding license  fees  or  rental,  see 
also  City  of  Memphis  v.  Postal  Tel. 
&c.  Co.,  145  Fed.  602,  76  C.  C.  A. 
292,  and  on  second  appeal,  164  Fed. 
600,  91  C.  C.  A.  135,  and  cases  there 
cited;  also  San  Jose  v.  San  Jose  &c. 
R.  Co.,  53  Cal.  475;  Baltimore  City 
R.  Co.  V.  Baltimore  &c.  Pass.  R.  Co., 
84  Md.  1,  35  Atl.  17,  33  L.  R.  A.  503; 
Newport  News  &c.  R.  Co.  v.  Newport 
News,  100  Va.  157,  40  S.  E.  645. 

^  State  V.  Hiedenhain,  42  La.  Ann. 
483,  7  So.  621,  21  Am.  St.  388. 

"  City  of  St.  Louis  v.  St.  Louis  &c. 
R.  Co.,  89  Mo.  44,  1  S.  W.  305,  58 
Am.  R.  82. 

^  State  V.  Inhabitants  of  Trenton, 
53  N.  J.  L.  132,  20  Atl.  1076,  11  L. 
R.  A.  410;  South  Covington  &c.  St. 
R.  Co.  V.  Berry,  93  Ky.  43,  13  Ky.  L. 
R.  943, 18  S.  W.  1026,  40  Am.  St.  161, 
15  L.  R.  A.  604;  State  v.  Sloan,  48  S. 
Car.  21,  25  S.  E.  898.  But  see  Brook- 
lyn &c.  R.  Co.  V.  Brooklyn,  37  Hun 
(N.  Y.)  413;  Corporation  of  Toronto 
V.  Toronto  &c.  Co.,  15  Ont.  App.  30. 

■^Cape  May  &c.  R.  Co.  v.  City  of 
Cape  May,  36  Atl.  696,  698,  where 
the  authorities  are  reviewed  and 
other  illustrative  cases  are  cited. 

""City  of  Chicago  v.  Chicago  City 
R.  Co.,  222  111.  560,  78  N.  E.  890  (re- 
quiring cars  to  be  heated  and  a 
sufficient  number  to  be  furnished 
to  prevent  overcrowding) ;  Consoli- 
dated Traction  Co.  v.  Elizabeth,  58 
N.  J.  L.  619,  34  Atl.  146,  32  L.  R.  A. 
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§  959.  Regulation  of  fare. — ^The  right  of  a  municipality  to  regulate 
fare  usually  depends,  very  largely  at  least,  upon  the  particular  statute 
or  contract  involved.  It  has  been  held  not  only  that  the  legislature  . 
has  the  power  to  reasonably  regulate  the  rate  of  fare  on  street  cars, 
but  also  that  a  city  has  no  power  to  ent^r  into  any  contract  which 
would  prevent  the  legislature  from  regulating  the  fare,'^  and  that  a 
municipality  cannot  contract  away  the  right  to  compel  or  assess  the 
company  for  street  improvements,  even  though  the  assent  of  the  city 
is  required  before  a  street  can  be  used  by  the  company,  no  matter 
whether  such  an  assessment  is  an  exercise  of  the  taxing  power  or  of 
the  police  power.^^  It  has  also  been  held  that  the  requirement  of  the 
Texas  statute  of  1903  that  street  railway  companies  shall  issue  half-fare 
tickets  to  school  children  does  not  impair  the  obligation  of  any  con- 
tract with  the  municipality,  fixing  the  rates  which  such  company 
might  charge,  entered  into  after  the  adoption  of  the  constitution  of 
Texas,  which  subjects  to  the  control  of  the  legislature  all  privileges 
and  franchises  granted  by  it  or  created  under  its  authority;  and  that 
any  contract  exemption  from  legislative  regulation  of  rates,  possessed 
by  a  street  railway  company  chartered  before  the  adoption  of  such 
constitution,  "was  lost  by  the  sale  of  its  property  on  foreclosure,  and 
the  acquisition  of  its  franchise,  under  a  municipal  ordinance,  together 
with  that  of  another  company,  by  a  new  corporation,  incorporated  since 
the  adoption  of  such  constitution,  although  such  ordinance  provides 
that  all  the  rights  and  privileges  previously  granted  to  the  old  corpora- 
tions were  conferred  on  the  new  one,  including  all  the  limitations, 
contracts  and  obligations."^^    But,  as  elsewhere  shown,  the  well-settled 

170;    Cape  May  &c.  R.  Co.  v.  Cape  343,  53  Atl.  404,  54  Atl.  844,  59  L.  R. 

May,   59  N.  J.  L.   393,  404,   36  Atl.  A.  455;  City  of  Cape  May  v.  Cape  May 

679,  36  L.  R.  A.  657;   Slockbower  v.  Transp.  Co.,  64  N.  J.  L.  80,  44  Atl. 

East  Orange  Tp.,   61  N.   J.   L.   202,  948;    Central    R.    Co.    v.   Elizabeth, 

38  Atl.  803;  People  v.  Detroit  United  70  N.  J.  L.  578,  57  Atl.  404;   Towns- 

R.  Co.,  134  Mich.  682,  97  N.  W.  36,  end  v.  Circleville,  78  Ohio  St.  122, 

104  Am.   St.  626,   63   L.  R.  A.   746;  84  N.  E.  792,  16  L.  R.  A.    (N.   S.) 

State    V.    Smith,    58    Minn.    35,    59  914n. 

N.   W.    545,   25    L.   R.   A.   759,   and  »' Indianapolis  v.  Navin,  151  Ind. 

note;    Richmond    &c.    Co.    v.    Rich-  139,  47  N.  E.  525,  51  N.  E.  80,  41  L. 

mond,   67  "Va.  83,  affirmed  in  96  U.  R.  A.  337.     See  also,  Chicago  &c.  R. 

S.  521,  24  Li.  ed.  734;  Washington  &c.  Co.  v.  Railroad  Commission,  38  Ind. 

R.    Co.   V.    Alexandria,    98   Va.    344,  App.  439,  78  N.  E.  338,  39  Ind.  App. 

36    S.    E.    385;    Newport    News   &o.  438,  79  N.  E.  927. 

Co.  v.  Hampton  Roads  &c.  Co.,  102  ==  Rochester   v.   Rochester  R.   Co., 

Va.    795,    47    S.    E.   839.     But    com-  182  N.  Y.  99,  74  N.  E.  953,  70  L.  R. 

pare  Elkhardt  v.   Murray,  165   Ind.  A.  773. 

304,  75  N.  E.  593,  1  "L.  R.  A.  (N.  S.)  '^  San  Antonio  Trac.  Co.  v.  Altgelt, 

940n,  112  Am.  St.  228.     Fielders  t.  200  U.  S.  304,  50  L.  ed.  491,  26  Sup. 

New  Jersey  St.  R.  Co.,  68  N.  J.  L.  Ct.  261. 
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general  rule  is  that  an  ordinance  granting  the  right  to  a  street  railway 
company  to  use  the  city  streets  upon  authorized  terms  and  conditions 
therein  stated,  when  accepted  by  the  company,  constitutes  a  binding 
contract,  and,  upon  this  principle,  it  is  correctly  held  that  the  city 
cannot  thereafter  lower  the  rate  of  fare  authorized  in  such  ordinance 
to  be  charged  by  the  company  as  against  the  objection  of  the  com- 
pany, and  that  to  permit  it  to  do  so  would  be  to  impair  the  obliga- 
tion of  the  contract.^*  This  rule  was  applied  where  ordinances  had 
been  passed  and  accepted  for  the  consolidation  of  certain  street  rail- 
way lines  and  extensions,  and  the  city  afterwards  undertook  to  reduce 
the  rate  of  fare  over  a  portion  of  the  consolidated  lines  under  the 
alleged  authority  of  a  right  to  regulate  fares,  which  had  been  re- 
served by  it  in  an  ordinance  adopted  before  consolidation,  grant- 
ing a  renewal  franchise  to  the  corporation  which  then  owned  such 
portion  of  the  lines.^'  And  the  right  to  regulate  the  fare,  even 
if  it  is  not  or  cannot  be  taken  away  from  the  legislature,  does  not 
include  the  power  to  compel  the  company  to  carry  passengers  with- 
out reward,  or  for  such  sum  as  would  amount  to  a  confiscation  or 
taking  of  its  property  without  compensation  or  due  process  of  law.^° 
But  it  has  been  held  that  a  statute  requiring  street  railway  com- 
panies to  carry  pupils  of  the  public  schools,  going  to  and  from  school, 
at  rates  not  exceeding  half  the  regular  fare  charged  by  the  company 
for  the  transportation  of  other  passengers  between  the  same  points, 
and  leaving  unchanged  the  previous  law  exempting  a  certain  elevated 
railroad  company,  is  constitutional  and  valid.  ^'^  Where,  in  a  man- 
damus proceeding  to  compel  the  stopping  of  cars  of  an  interurban  com- 
pany at  a  certain  street  crossing,  it  appeared  that  the  ordinance  by 

"Cleveland  v.   Cleveland   City  R.  V02;    Budd  v.  New  York,  143  U.   S. 

Co.,  194  U.  S.  517,  48  L.  ed.  1102,  24  517,  36  L.  ed.  247,  12  Sup.  Ct.  464; 

Sup.  Ct.  756;  Detroit  v.  Detroit  Citi-  Brass  v.  North  Dakota,  153  U.  S.  391, 

zens'  St.  R.  Co.,  184  U.  S.  368,  46  L.  14  Sup.  Ct.  857;  Covington  &c.  Bridge 

ed.  592,  22  Sup.  Ct.  410;   Shreveport  Co.  v.  Kentucky,  154  U.  S.  204,  213, 

Traction  Co.  v.  Shreveport,  122  La.  214,  38  L.  ed.  962,  14  Sup.  Ct.  1087; 

Ann.  1,  47  So.  40,  129  Am.  St.  345.  Milwaukee  Elec.  R.  Co.  v.  Milwau- 

See    also,    Knoxville    Water    Co.    v.  kee,   87  Ffed.  577;    Attorney-General 

Knoxville,  189  U.  S.  434,  47  L.  ed.  v.  Old  Colony  R.  Co.,  160  Mass.  62, 

887,  23  Sup.  Ct.  531;   Minneapolis  v.  35  N.  B.  252,  22  L.  R.  A.  112;   State 

Minneapolis   St.  Ry.   Co.,   215  U.  S.  v.  Fremont  &c.  R.  Co.,  23  Neb.  117, 

417,  54  L.  ed.  118,  30  Sup.  Ct.  118.  36  N.  W.  305. 

^'  Cleveland  v.  Cleveland  City  R.        ^  Commonwealtli  v.  Interstate  &c. 

Co.,   194  U.   S.   517,  48  L.  ed.  1102,  St.  R.  Co.,  187  Mass.  436,  73  N.  E. 

24  Sup.  Ct.  756.  530,    11    L.    R.    A.     (N.    S.)     973n; 

^'See  Chicago  &c.  R.  Co.  v.  Iowa,  aff'd    in    Interstate    &c.    St.    R.    Co. 

94  U.  S.  155,  24  L.  ed.  94;    Chicago  v.  Commonwealth,  207  U.  S.  79,  28 

&c.  R.  Co.  V.   Minnesota,  134  U.   S.  Sup.  Ct.  26. 

418,  33  L.  ed.  970,  10  Sup.  Ct.  462, 
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which  defendant  was  authorized  to  operate  within  the  village  limits 
provided  that  the  payment  of  a  five-cent  fare  should  entitle  a  passen- 
ger to  a  continuous  ride  between  any  two  points  within  the  village 
limits  located  on  any  line  of  the  company,  and  a  later  ordinance  re- 
quired all  companies  operating  cars  within  the  village  limits  to  stop 
at  any  and  all  street  crossings  when  desired  by  any  person  desiring  to 
enter  or  alight,  it  was  held  that  the  ordinance  in  question  was  illegal 
and  void.  The  court  said  that  it  could  not  be  upheld  as  an  exercise 
of  police  power,  because  there  is  no  restriction  imposed  other  than 
that  requiring  the  stoppage  of  cars  "when  any  person  or  persons  re- 
quire to  enter  or  alight  from  such  cars,"  and  no  attempt  to  impose  any 
regulation  for  the  safety  or  health  of  the  community  or  of  persons 
using  or  occupying  the  street.  Weight  was  also  given  to  the  fact  that 
the  defendant's  business  largely  consists  in  a  through  traffic  between 
points  outside  of  the  village  limits,  and  if  the  ordinance  was  upheld 
so  as  to  allow  the  village  to  compel  stopping  of  cars  at  every  street 
corner,  the  company  might  be  driven  out  of  business  by  competing 
railroads  so  located  as  to  be  able  to  handle  the  through  traffic,  and  that 
the  distance  between  the  place  at  which  cars  were  sought  to  be  stopped 
and  the  one  at  which  defendant  offered  to  make  stops  was  so  slight  as 
not  to  interfere  materially  with  public  convenience.^^ 

§  960.  Ordinance  operative  in  territory  afterwards  annexed. — Al- 
though an  ordinance  has  no  extra-territorial  effect,  yet  it  usually  be- 
comes effective  in  the  additional  territory  included  within  the  limits 
of  the  municipality  as  extended  and  is  operative  in  such  territory  when 
afterwards  annexed.^^  This  rule  was  applied  in  a  recent  case  in  which 
a  general  ordinance  regulating  the  speed  of  street  cars  was  held  to  be 
effective  in  territory  afterwards  attached  to  the  municipality.*"  In 
another  recent  case  a  similar  question  was  presented  in  what  might 

==  Village  of  Excelsior  v.  Minneap-  Ry.  Co.,  150  Mich.  235,  113  N.  W. 

oils  &c.  St.  Ry.  Co.,  108  Minn.  407,  1126.    But  it  is  held  in  Bonham  v. 

120  N.  W.  526, 122  N.  W.  486.  Citizens'  St.  R.  Co.,  158  Ind.  106,  62 

*"  St.    Louis    Gaslight    Co.    v.    St.  N.  B.  996,  that  an  ordinance  passed 

Louis,  46  Mo.  121;  People  v.  Cregier,  thirty-five  or  forty  years  ago,  limit- 

138  111.  401,  28  N.  E.  812;  People  v.  ing  the  speed  of  street  railway  cars 

Harrison,  191  111.  257,  61  N.  E.  99;  when  they  were  drawn  by  horses  or 

City  of  Toledo  v.  Edens,  59  Iowa  352,  mules,  is  not  applicable  to  a  street 

13  N.  W.  313;    Miller  v.  Greenwalt,  railway  operated  by  electricity,  with 

64  N.  J.  L.  197,  44  Atl.  880.  See  also,  all  the  changes  in  circumstances  and 

Illinois  Cent.  R.  Co.  v.  Chicago,  176  conditions.     See   also,   Thompson   v. 

U.  S.  646,  44  L.  ed.  622,  20  Sup.  Ct.  Citizens'  St.  R.  Co.,  152  Ind.  461,  53 

509.  N.  E.  462. 

'"Deneen  v.  Houghton  County  St. 
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be  called  a  double  aspect.  It  was  there  held  that  a  percentage  tax  on 
gross  receipts  of  an  electric  railway  company,  imposed  in  consideration 
of  the  use  of  the  city  streets,  does  not  apply  to  the  private  right  of 
way  of  the  company  in  territory  afterwards  annexed  to  the  city,  but 
does  apply  to  private  grants  of  way  in  what  afterwards  become  streets 
of  the  city  and  to  legislative  grants  of  rights  in  highways  that  after- 
wards become  streets  of  the  city  by  annexation." 

§  961.   (761)  Rights  of  company  superior  to  those  of  travelers. — 

The  grant  of  a  right  to  use  the  streets  of  a  city  gives  the  company 
rights  superior  in  some  respects  to  those  of  persons  riding  or  driving 
along  the  street,*^  at  least  as  between  crossings.  A  street  railway  com- 
pany must  necessarily  possess  greater  rights  than  those  of  the  ordinary 
traveler,  for,  as  is  very  evident,  the  cars  of  the  company  cannot  give 
and  take  the  road,  but  must  move  upon  the  track.  It  is,  therefore,  the 
duty  of  those  traveling  in  the  ordinary  mode  to  leave  the  track  in  order 
that  the  movement  of  the  cars  may  be  unimpeded.  It  is  held,  almost 
without  dissent,  that  to  the  cars  of  the  company  must  be  yielded  the 
right  of  passage,  and  that  horsemen  and  vehicles  must  leave  the  track 
when  cars  approach.*^  But  at  street  intersections  or  crossings  their 
rights  are  said  to  be  equal  or  reciprocal.** 

"City  of  Baltimore  v.  United  Rail-  (N.  Y.)  314;  Chicago  &c.  Co.  v.  Bert, 

ways  &c.  Co.,  107  Md.  250,   68  Atl.  69  111.  388;  North  Chicago  Elec.  Ry. 

557,  14  L.  R.  A.  (N.  S.)  805.  Co.  v.  Peuser,  190  111.  67,  60  N.  B. 

'"Moore  v.  Kansas  City  &c.  R.  Co.,  78,  79   (citing  text);  Daniels  v.  Bay 

126  Mo.  265,  29  S.  W.  9,  11   (citing  City  Trac.  &c.  Co.,  143  Mich.  493,  107 

text);  Brown  v.  Wilmington  City  R.  N.  W.  94;  Hicks  v.  Railroad  Co.,  124 

Co.,  1  Pennewill  (Del.)   332,  40  Atl.  Mo.  115,  27  S.  W.  542,  544,  25  L.  R. 

936;  De  Lou  v.  Kokomo  City  St.  Ry.  A.  508n;   Ehrisman  v.  Railroad  Co., 

Co.,  22  Ind.  App.  377,  53  N.  E.  847.  150  Pa.   St.   180,   24  Atl.   596,   17  L. 

See  also.  Hot  Springs  R.  Co.  v.  John-  R.   A.   448;    O'Neil  v.  Railroad  Co., 

son,  64  Ark.  420,  42  S.  W.  833;  Bai-  129  N.  Y.  125,  29  N.  E.  84,  26  Am. 

ley  v.   Market   St.  R.   Co.,   110   Cal.  St.     512     (holding,     however,     that 

320,  42  Pac.  914;    City  &  Suburban  rights    are   equal    at   crossing).     In 

Ry.   Co.   v.   Cooper,   32   App.    D.   C.  Indianapolis  Trac.  &c.  Co.  v.  Kidd, 

550;    Jersey  City  &c.  R.  Co.  v.  Jer-  167  Ind.  402,  79  N.  E.  347,  7  L.  R.  A. 

sey  City   &c.   R.   Co.,   20   N.   J.  Eq.  (N.    S.)    143,    145,    it    is    said    that 

61;   Orange  &c.  R.  Co.  v.  Ward,  47  "street  railway  companies  have  no 

N.   J.   L.   560,   4   Atl.   331;    Ford  v.  superior  and  predominant  right  to 

Paducah  City  R.   Co.,   124  Ky.   488,  the  use  of  the   streets  upon  which 

99  S.  W.  355,  30  Ky.  L.  644,  124  Am.  their    tracks    are    located    over   the 

St.  412,  8  L.  R.  A.  (N.  S.)  1093n.  rights    of    other    users,    except    the 

"  Hegan  v.  Eighth  Ave.  R.  Co.,  15  right  of  way  where  they  require  it." 

N.  Y.  380;  Whitaker  v.  Eighth  Ave.  Citing  a  number  of  cases. 

R.  Co.,  51  N.  Y.  295;  Adolph  v.  Cen-  « O'Neil  v.   Dry  Dock  &c.  R.  Co., 

tral  Park  R.  Co.,  65  N.  Y.  544;  Wil-  129  N.  Y.  125,  29  N.  E.  84,  26  Am. 

brand  v.  Eighth  Ave.  R.  Co.,  3  Bosw.  St.  512;    McClain  v.  Brooklyn  City 
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§  962.  (763)  Liability  of  persons  who  injure  the  tracks  or  cars. — 

The  right  vested  in  a  street  railway  company  is  of  such  a  nature  as 
to  make  it  wrongful  for  any  one  to  so  negligently  use  that  part  of  the 
street  occupied  by  its  tracks  as  to  unnecessarily  injure  them.  An  ex- 
traordinary use  of  that  part  of  the  street  upon  which  the  tracks  are 
laid  may  subject  the  person  who  so  uses  it,  and  who  fails  to  exercise 
ordinary  care  to  protect  the  tracks  from  injury,  to  an  action.  Thus, 
where  a  person  engaged  in  moving, a  house  negligently  injured  the 
track  of  a  street  railway,  it  was  he^d  that  he  must  respond  in  dam- 
ages,*°  and  in  another  case  the  owner  of  a  house  was  enjoined  from 
moving  it  across  the  company's  track  in  such  a  manner  as  to  injure 
its  property  and  interrupt  traffic  for  many  hours.*"  It  has  also  been 
held  that  one  who  carelessly  drives  against  a  street  car  moving  upon 
its  tracks  is  liable  for  damages  thereby  caused.*^ 

§  963.  (763)  Limitation  of  rights  of  company. — ^Under  the  rule  to 
which  we  have  often  referred,  a  street  railway  company  takes  under 


E.  Co.,  116  N.  Y.  459,  22  N.  E.  1062; 
Clark  V.  Bennett,  123  Cal.  275,  55 
Pae.  908;  Omaha  St.  R.  Co.  v.  Cam- 
eron, 43  Neb.  297,  61  N.  W.  606; 
Nashville  &e.  R.  Co.  v.  Norman,  108 
Tenn.  324,  67  S.  "W.  479;  Earle  v. 
Consolidated  Trac.  Co.,  64  N.  J.  L. 
573,  46  Atl.  613.  See  also,  Ashley 
V.  Kanawha  &c.  Trac.  Co.,  60  W.  Va. 
306,  55  S.  E.  1016;  Harden  v.  Ports- 
mouth &c.  Ry.,  100  Me.  41,  60  Atl. 
530,  109  Am.  St.  476;  DriscoU  v. 
West  End  St.  Ry.,  159  Mass.  142, 
34  N.  E.  171;  Bremer  v.  St.  Paul 
City  Ry.  Co.,  107  Minn.  326,  120  N. 
W.  382;  Smith  v.  Minneapolis  St. 
Ry.  Co.,  95  Minn.  254,  104  N.  W.  16. 
« Toronto  &c.  Co.  v.  Dollery,  12 
Ontario  Appeal  679.  In  this  case  it 
was  held  that  an  owner  who  em- 
ployed an  independent  contractor  to 
move  the  house  was  liable,  and  that 
the  case  fell  within  the  rule  respon- 
deat superior.  The  case  is  an  in- 
structive one,  and  cites  Peachey  v. 
Rowland,  13  C.  B.  182;  Overton  v. 
Freeman,  11  C.  B.  868;  Ellis  v.  Shef- 
field Gas.  Co.,  2  E.  &  B.  769;  Hole  v. 
Sittingbourne  R.  Co.,  6  H.  &  N.  488; 
Hughes  V.  Perclval,  L.  R.  8  H.  L. 
443;  Angus  v.  Dalton,  L.  R.  6  H.  L. 
740;  Tarry  v.  Ashton,  L.  R.  1  Q.  B. 
D.    318;     Day    v.    Green,    4    Cush. 


(Mass.)  437.  The  case  last  named 
was  one  against  a  person  for  moving 
a  house,  and  the  court  held,  Shaw, 
C.  J.,  delivering  the  opinion,  that 
there  was  no  common-law  right  to 
move  a  house  along  publici  streets, 
but  that  It  might  be  done  under  a 
license  from  a  municipal  corpora- 
tion, provided  reasonable  care  was 
used  to  prevent  the  obstruction  of 
the  streets. 

*' Williams  v.  Citizens'  R.  Co.,  130 
Ind.  71,  75,  29  N.  E.  408,  410,  30  Am. 
St.  201,  15  L.  R.  A.  64;  (citing 
text).  And  see  Kibble  Tel.  Co.  v. 
Landphere,  151  Mich.  309,  115  N.  W. 
244,  16  L.  R.  A.  (N.  S.)  689;  North- 
western Tel.  Co.  V.  Anderson,  12  N. 
Dak.  585,  98  N.  W.  706,  65  L.  R.  A. 
771,  102  Am.  St.  580;  Millville  Trac. 
Co.  V.  Goodwin,  53  N.  J.  Eq.  448,  32 
Atl.  263.  See  also.  City  of  Eureka  v. 
Wilson,  15  Utah  53,  48  Pac.  41,  44 
(citing  text  and  holding  valid  a  mu- 
nicipal ordinance  prohibiting  the 
moving  of  houses  along  the  streets 
without  permission).  Compare  Du- 
laney  v.  United  Ry's,  104  Md.  423,  65 
Atl.  45;  Indiana  Ry.  Co.  v.  Calvert, 
168  Ind.  321,  80  N.  E.  961,  10  L.  R. 
A.   (N.  S.)   780. 

"Chicago  &c.  R.  Co.  v.  Rand,  6 
Bradwell  (111.  App.)  243. 
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its  charter  or  license  only  such  rights  as  are  expressly  conferred  or  are 
clearly  implied,  and  it  therefore  acquires  only  a  right  to  use  the  road 
or  street  for  the  purpose  of  moving  its  cars  and  transporting  pas- 
sengers. It  does  not  acquire  any  right,  under  a  general  grant,  to  use 
a  highway  for  the  storage  of  its  cars,  or  other  similar  purposes.*^  It 
is  very  doubtful  whether  a  municipal  corporation  can  grant  a  right  to 
use  the  streets  for  any  other  purpose  than  that  of  moving  cars  over 
the  tracks,  for  to  permit  any  other  use  would  be  to  allow  the  streets 
to  be  used  for  a  different  purpose  than  that  for  which  they  were  set 
apart.  As  we  have  seen,  street  railway  companies  are  allowed  to  use 
highways  upon  the  ground  that  they  furnish  means  of  travel,  and  thus 
promote  the  public  welfare  and  convenience.  To  permit  them  to  use 
the  streets  or  roads  for  any  other  purpose  than  that  of  transporting 
passengers,  or,  perhaps,  passengers  and  freight,  would  be  an  invasion 
of  the  public  rights  as  well  as  an  infringement  of  the  private  rights  of 
abutting  owners.*"  It  is  the  duty  of  a  street  railway  company  to  so 
maintain  and  operate  its  railway  as  not  to  unnecessarily  impede  travel 
or  obstruct  the  highway.  It  has  no  right  to  use  more  of  the  highway 
than  is  reasonably  necessary  to  enable  it  to  conduct  its  legitimate  busi- 
ness, nor  has  it  any  right  to  unnecessarily  interfere  with  the  easement 
of  access  of  the  adjoining  lot-owners.^"  In  short,  a  railway  company  or- 
dinarily acquires  such  rights,  and  such  rights  only,  as  are  necessary  to 
enable  it  to  enjoy  in  a  reasonable  mode  the  franchise  granted  to  it. 

§  964.  (764)  Illustrative  cases. — The  general  doctrine  we  are  con- 
sidering is  illustrated  by  a  case  in  which  it  was  held  that  the  company 
was  liable  for  so  negligently  removing  snow  from  its  track  as  to  make 
the  street  unsafe.^^    In  another  case  the  question  as  to  the  duty  of  a 

«See  3  Elliott  Railroads,  §  1076.  63;  Hussner  v.  Brooklyn  City  R.  Co., 

"  It  has  also  been  said  that  a  city  114  N.  Y.  433,  21  N.  E.  1002,  11  Am. 

"cannot  so  multiply   street  railway  St.   679.     See   also,   Longenecker  v. 

tracks  in  a  particular  street  as  to  Wichita  R.  &c.  Co.,  80  Kan.  413,  102 

Interfere  with  the  rights  of  the  puh-  Pac.  492;  Robinson  v.  Helena  Light 

lie  In  the  street."    Street  R.  Co.  of  &c.  Co.,  38  Mont.  222,  99  Pac.  837; 

Grand  Rapids  v.  West  Side  St.  R.  Stritesky  v.  Cedar  Rapids,  98  Iowa 

Co.,  48  Mich.  433,  12  N.  W.  643,  and  37S,  67  N.  W.  271. 

to  the  same  effect  see  Canal  &c.  St.  "'Wallace  v.  Detroit  City  R.  Co., 

R.  Co.  V.  Crescent  City  R.  Co.,   41  58  Mich.  231,  24  N.  W.  870.    It  was 

La.  Ann.  561,  6  So.  849;  Dooly  Block  said  by  the  court  that:    "As  it  was 

V.  Salt  Lake  &c.  Co.,  9  Utah  31,  33  decided  in  Bowen's  case   (Bowen  v. 

Pac.  229,  24  L.  R.  A.  610;   Sherlock  Detroit  City  R.  Co.,  54  Mich.  496,  20 

V.  Kansas  City  &c.  R.  Co.,  142  Mo.  N.  W.   559,   52   Am.   Rep.   822),   we 

172,  43  S.  W.  629,  64  Am.  St.  551.  think   that   any   disposition   of   the 

"Prime    v.    Twenty-third    St.    R.  snow  must  be  made  with  due  refer- 

Co.,  1  Abbott  New  Cases    (N.  Y.)  ence  to  the  rights  of  travel  upon  the 
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street  railway  company  was  considered,  and  it  was  held,  in  substance, 
that  it  must  exercise  its  privileges  with  a  due  regard  to  the  rights  of 
the  public  to  travel  the  highway.^^  In  a  Maryland  case  it  was  held 
that  a  street  railway  company  has  no  right  to  throw  masses  of  snow 
into  a  gutter  and  thus  so  obstruct  the  flow  of  water  as  to  cast  it  upon 
private  property/^  It  was,  however,  declared  in  the  case  referred  to, 
that  the  company  was  not  bound  to  haul  the  snow  away  in  any  event, 
although  it  was  bound  to  exercise  ordinary  care.  We  think  the  doc- 
trine was  too  broadly  stated  when  it  was  affirmed  that  the  company 
was  not  bound  to  remove  the  snow,  for,  as  we  believe,  the  company  was 
bound  to  do  whatever  ordinary  care  and  diligence  made  necessary  in 
order  to  enable  the  public  to  use  the  street  in  a  reasonable  manner. 
We  do  not  believe  that  the  street  railway  company  can  clear  away  its 
track  and  bank  up  the  snow  so  as  to  make  it  dangerous  to  use  the 
street,  or  so  as  to  prevent  travelers  from  leaving  the  track  with  safety 
in  order  to  make  way,  as  it  is  their  duty  to  do,  for  the  passage  of  the 
cars.  A  street  railway  company  which  accepts  a  grant  or  license  im- 
pliedly agrees  that  it  will  use  due  care  not  to  unnecessarily  impede 
travel  or  to  make  the  use  of  the  street  hazardous.  The  burden  which 
it  assumes  in  conjunction  with  the  benefit  which  it  obtains  is  a  con- 
tinuing one,  and  it  must  bear  it,  although  to  do  what  due  care  and 
diligence  requires  may  sometimes  entail  considerable  expense.     We 

highway."  See  also,  Dixon  v.  Brook-  pany  uses  ordinary  care   and  dili- 

lyn  City  &c.  R.  Co.,  100  N.  Y.  170,  3  gence  to  prevent  injury  to  travelers 

N.  B.  65;    Smith  v.  Nashua  St.  Ry.  and  property  it  will  not  be  liable. 

Co.,  69  N.  H.  504,  44  Atl.  133;   Ger-  «  Short  v.  Baltimore  Passenger  R. 

rard  v.  La  Crosse  City  R.  Co.,  113  Co.,  50  Md.  73,  33  Am.  Rep.  298.    In 

Wis.  258,  89  N.  W.  125,  57  L.  R.  A.  speaking   of  the   duty   of   the   com- 

465.  pany     the     court     said:      "It    was 

"^  Bowen  v.  Detroit  City  R.  Co.,  54  obliged    to    exercise    ordinary    care 

Mich.  496,  20  N.  W.  559,  52  Am.  Rep.  and  prudence,  not  only  in  removing 

822.      "Although     the     legislature,"  the  snow  from  the  track,  but  also  in 

said     the     court,     "by     implication  throwing  it  on  the  street."   This,  as 

granted  the  right  to  the  defendant  we   think,   may  he   accepted   as  an 

to  deposit  the  snow  on  the  street,  accurate   statement  of  the  general 

the   company  notwithstanding   was  rule,  but,  as  we  have  endeavored  to 

bound    to    exercise    the    right    con-  show  in  the  text,  the  court  unduly 

ferred  with  the  rights  of  the  com-  restricted  the  operation  of  the  prin- 

munity  in  the  use  of  the  street,  and  ciple  it  laid  down  as  the  ruling  one. 

it  was  also  bound  to  use  the  highest  As   the   question   presents   itself   to 

degree  of  care  to  prevent  injury  to  our  minds,  it  seems  clear  that  the 

persons  and  property  of  those  af-  company  was  bound  to  do  whatever 

fected  by  its  acts."   The  rule  as  the  ordinary  care  required,  and  if  ordi- 

court   states   it,    is   perhaps    rather  nary  care  required  the  removal  of 

more  stringent  than  the  doctrine  of  the  snow,  then  it  was  the  duty  of 

analogous  cases  warrants,  for,  as  it  the  company  to  remove  it. 
seems  to  us,  if  a  street  railway  com- 
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know  of  no  principle  which  will  permit  a  railway  company  licensed  to 
use  the  public  roads  or  streets  to  clear  away  its  tracks  and  do  no  more, 
when  in  doing  this  it  may  make  the  use  of  the  street  dangerous.  If 
the  work  of  clearing  its  track  necessarily  obstructs  passage,  then  the 
company  must  do  all  that  ordinary  care  requires  to  remove  the  ob' 
struction  and  prevent  injury  to  persons  or  property.  Where  the  track 
is  cleared  for  its  own  convenience  it  must  do  what  is  reasonably  neces- 
sary to  make  the  part  of  the  street  not  occupied  by  its  tracks  reason- 
ably safe,  for  it  cannot  for  its  own  accommodation  obstruct  it  so  as  to 
endanger  travelers.  The  privileges  secured  by  the  company  are  not  so 
far-reaching  or  so  exclusive  as  to  exempt  them  from  using  due  care ; 
on  the  contrary,  the  privileges  are  granted  upon  the  implied  condi- 
tion that  they  shall  be  used  with  due  regard  to  the  prior  and  superior 
rights  of  the  public  in.  the  highway.^* 

§  965.  (765)  Rights  of  travelers — Rival  companies. — Subject  to 
the  superior  right  of  passage,  the  public  may  freely  use  the  street  or 
road  occupied  by  the  tracks  of  a  street  railway  company.  And  in 
many  cases  it  is  held  that  a  street  railway  company  does  not  acquire 
by  grant  of  an  ordinary  franchise  an  exclusive  or  paramount  right, 

"Wiat  has  been  said  in  the  text  operation  of  the  railway.    After  the 

is    a   just   deduction   from   the    ad-  snow    has    been    cleared    from    the 

judged  cases.    It  is  also  approved  in  track,  its  remaining  on  the  street  on 

Groves  v.  Louisville  Ry.  Co.,  109  Ky.  the  side  has  nothing  to  do  with  it, 

76,  58  S.  W.  508,  22  Ky.  L.  599,  52  and  does  not  in  any  way  affect  the 

L.  R.  A.  448,  467n,  and  in  Cline  v.  operation  of  the  railway,  using  that 

Crescent  City  R.   Co.,   43   La.   Ann.  term   in   whatever  way   it  may   be 

327,  9  So.  122,  126,  26  Am.  St.  187.  used.     The  deposit  of  the  snow  on 

In  People  v.  Batchellor,  53  N.  Y.  128,  the  side  has  the  same  relation  to  the 

13  Am.  Rep.  480,  it  is  held  that  a  corporation  that  a  deposit  elsewhere 

corporation,  aside  from  the  privilege  would  have,  and  no  other.    The  use 

of  transporting  passengers,  possesses  of  the  side  has  no  other  relation  to 

only  private  rights,  and  it  is  quite  the  full  existence  of  the  franchise, 

clear  that  the  right  to  transport  pas-  than  the  stables  for  the  horses,  and 

sengers  does  not  carry  the  right  to  the  houses  for  the  cars."   It  was  also 

encumber    or    obstruct    the    street,  said:     "The    convenience   and   inex- 

After  a  full  use  of  the  street  for  the  pensiveness  of  using  the  street  at 

movement  of  cars,   "a   further  use  the  side  of  the  track  for  a  perma- 

becomes  an  obstruction,  and  it  is  the  nent  place  for  snow  do  not  of  them- 

duty  on  the  part  of  the  person  cans-  selves  create  any  necessity  that  this 

ing  the  obstruction  to   remove   it."  use  of  the  street  is  a  part  of  the 

People  V.  Cunningham,  1  Denio  (N.  grant."     See  also,  Ogsden  v.  Aber- 

Y.)   524,  43  Am.  Dec.  709;   Prime  v.  deen  &c.  Co.,  L.  R.  1  H.  L.  Ill;  Cape 

Twenty-Third  St.  R.  Co.,  1  Abbott's  May  &c.  Co.  v.  City  of  Cape  May,  60 

New  Cases   (N.  Y.)   63,  71.     In  the  N.  J.  L.  224,  34  Atl.  397,  35  L.  R.  A. 

case  last  mentioned,   it  was   said:  609   (as  to  compelling  removal  and 

"The  use  of  no  more  of  the  street  necessity  for  notice), 
is  granted  than  is  necessary  for  the 
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but  simply  a  concurrent  right  with  other  travelers  to  use  the  street. "" 
In  using  the  street  for  the  purpose  of  travel  in  the  ordinary  mode, 
travelers  are  in  no  sense  trespassers,  whatever  the  motive  power  em- 
ployed in  drawing  the  ears  may  be.  The  public  retains  its  right  to 
make  ordinary  use  of  the  street  or  road,  and  its  grantee  or  licensee 
takes  the  privileges  granted  upon  the  implied  condition  that  this 
right  of  the  public  shall  not  be  unnecessarily  impaired  or  lessened. 
This  is  the  general  rule  as  declared  by  all  of  the  decided  cases.'^  But 
in  a  case  which  was  strongly  contested  and  very  fully  considered,  it 
was  held  that  a  street  railway  company  was  not  bound  to  permit  the 
use  of  the  space  covered  by  its  tracks  by  a  rival  omnibus  line,  although 
it  was  bound  to  permit  it  to  be  used  by  ordinary  travelers.^'  We  sup- 
pose that  the  rule  declared  in  the  case  referred  to  can  only  apply 
where  the  competing  line  uses  the  street  longitudinally,  for  we  can  con- 
ceive no  reason  why  it  can  be  held  to  apply  to  crossings.  The  doctrine 
is  not  one  to  be  extended,  although  it  is  probably  true  that  in  the  par- 
ticular instance  a  just  rule  was  laid  down  and  correctly  applied.  We 
suppose  that  a  railroad  track  is  property,  but  we  suppose,  also,  that 
if  tracks  are  laid  in  a  road  or  street  the  owners  of  them  must  submit 
to  the  use  of  the  street  in  the  ordinary  modes  of  travel,  although  the 

=»  Bremer  v.  St.  Paul  City  Ry.  Co.,  Co.,  90  Mich.  413,  51  N.  W.  463,  30 
107  Minn.  326,  120  N.  W.  382,  21  L.  Am.  St.  447;  note  to  -Thatcher  v. 
R.  A.  (N.  S.)  887n,  collecting  cases  Central  Traction  Co.,  45  Am.  St.  649. 
and  distinguishing  rights  of  street  °'  Citizens'  Coach  Co.  v.  Camden 
railway  from  those  of  commercial  Horse  R.  Co.,  33  N.  J.  Eq.  267,  36 
railroad;  United  Railways  &c.  Co.  v.  Am.  Rep.  542.  Beasley,  C.  J.,  said: 
Watkins,  102  Md.  264,  62  Atl.  234,  4  "I  have  no  idea  that  by  having  thus 
Am.-  &  Eng.  Ann.  Cas.  449,  and  note;  laid  the  track  such  company  ac- 
Laufer  v.  Bridgeport  Trac.  Co.,  68  quired  the  exclusive  right  to  use 
Conn.  475,  37  Atl.  379,  37  L.  R.  A.  the  space  so  occupied,  or  any  part  of 
533.  See  also,  Indianapolis  Traction  such  space.  That  space  still  re- 
Ac.  Co.  V.  Kidd,  167  Ind.  402,  79  N.  mained  part  of  the  public  street, 
E.  347,  7  L.  R.  A.  (N.  S.)  143,  and  open,  in  its  entire  area,  to  the  use  in 
cases  there  cited.  tlie  ordinary  way  of  every  citizen. 

■"  Smedis  v.  Brooklyn  &c.  R.  Co.,  Such  citizens,  under  such  conditions, 

88  N.  t.  13;  Adolph  v.  Central  Park,  could  use  as  a  part  of  the   street, 

&c.  R.  Co.,  65  N.  Y.  554;  Frick  v.  St.  either  transversely  or  longitudinally, 

Louis  &c.  R.  Co.,  75  Mo.  595;   Kan-  the  rails  so  laid.    I  would  refer  oqly 

sas  Pacific  R.  Co.  v.  Pointer,  9  Kan.  so  far  to  the  authorities  as  to  say, 

620;    Louisville  &c.   R.   Co.   v.  Phil-  that  with  almost  entire  unanimity, 

lips,  112  Ind.  59,  13  N.  E.  132,  2  Am.  they  maintain  this  right  in  the  pub- 

St.    155;    Campbell  v.   Boyd,    88   N.  lie  as  against  such  chartered  rights 

Car.  129,  43  Am.  Rep.  740;   Kay  v.  as  the  one  now  in  question."    Other 

Pennsylvania  R.  Co.,  65  Pa.  St.  269,  cases  maintain  the  right  of  a  street 

3  Am.   Rep.   628;    Davis  v.  Chicago  railway  company  to  exclude  rivals. 

&c.  R.  Co.,  58  Wis.  646,  17  N.  "W.  406,  Brooklyn  Central  &c.  R.  Co.  v.  Brook- 

46  Am.  Rep.   667;    Bennett  v.  Rail-  lyn   City  R.  Co.,   32   Barb.    (N.  Y.) 

road  Co.,   102   U.    S.   577,   26  L.  ed.  358;    Metropolitan  R.  Co.  v.  Quincy 

235;  Rascher  v.  East  Detroit  &c.  R.  R.  Co.,  12  Allen  (Mass.)  262;  Cottam 
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efEeet  may  be  to  injure  their  property  by  wear  and  tear.  It  is  probably 
true  that  a  rival  company  cannot  continuously  use  the  property,  but 
we  do  not  believe  that  it  follows  from  this  that  a  competing  omnibus 
or  stage  line  may  not  use  the  same  street  and  occasionally  drive  upon 
the  track  in  order  to  enable  other  vehicles  to  pass.  It  is  only  when  the 
rival  stage  or  omnibus  line  makes  a  continuous  use  of  the  space  oc- 
cupied by  the  track  that  its  owners  can  be  justly  deemed  wrongdoers. 
"We  should  hesitate  to  assent  to  a  rule  which  would  enable  a  street 
railway  company  to  practically  drive  a  competing  omnibus  line  from 
the  street,  although  we  incline  to  the  opinion  that  it  might  prevent 
the  competing  line  from  continuously  using  the  space  occupied  by  its 
track.  The  iirmly  settled  rule  is  that  a  street  railway  company  takes 
its  franchise  subject  to  the  right  of  the  public  to  use  the  street  in  the 
ordinary  mode,  and  there  is  fair  reason,  at  least,  for  holding  that  any 
one,  whether  the  owner  of  omnibuses  or  not,  may  use  the  street,  pro- 
vided no  special  or  continuous  use  is  intentionally  made  of  the  space 
occupied  by  the  tracks  of  the  railway  company. 

§966.  (766)  Right  of  one  company  to  use  another's  track. — ^Al- 
though the  tracks  of  a  street  railway  company  may  be  used  by  the  gen- 
eral public  for  ordinary  travel  with  vehicles,  in  common  with  the  rest 
of  the  street,  without  compensation,^^  yet  a  rival  company  cannot, 
without  authority  and  without  paying  compensation,  run  its  own  cars 
upon  and  along  such  tracks.^"  Under  its  reserved  power  to  amend  or 
repeal,  the  legislature,  or,  when  empowered  to  do  so,  the  municipality, 
may  authorize  one  company  to  make  a  joint  use  of  the  tracks  of  an- 
other.'"   So,  it  has  been  held  that  one  company  may  acquire  the  right 

V.   Guest,   1  Am.   &  Eng.  R.   Cases  523;   Cottam  v.  Guest,  L.  R.  6  Q.  B. 

474n.     See  also,  Toledo  Consol.  St.  Div.  70,  1  Am.  &  Eng.  R.  Cas.  474, 

R.  Co.  V.  Toledo  Blec.  St.  R.  Co.,  50  note. 

Ohio  St.  603,  36  N.  E.  312.  °°  Kinsman  &c.  R.  Co.  v.  Broadway 

»» See  Booth  St.  Rys.,   §  110;    Pa-  &c.  R.  Co.,  36  Ohio  St.  239,  5  Am.  & 

clflc  R.  Co.  V.  Wade,  91  Cal.  449,  27  Eng.  R.  Cas.  327;   Toledo  &c.  R.  Co. 

Pac.  768,  25  Am.  St.  201,  13  L.  R.  A.  v.  Toledo  &c.  R.  Co.,  50  Ohio  St.  603, 

754;  ante,  §  965  (765).    This  is  sub-  36  N.  E.  312,  1  Am.  &  Eng.  R.  Cas. 

ject,  however,  to  the  company's  supe-  (N.  S.)   230;   Metropolitan  R.  Co.  v. 

rior  right  of  passage.  Highland  St.  R.  Co.,  118  Mass.  290; 

™  It  may  be  enjoined  from  so  do-  South  Boston  R.  Co.  v.  Middlesex  R. 

Ing.     Metropolitan  R.  Co.  v.  Qulncy  Co.,  121  Mass.  485;  Canal  &c.  St.  R. 

R.  Co.,  12  Allen  (Mass.)  262;  Louis-  Co.  v.   Crescent  &c.  R.   Co.,  41   La. 

vllle  &c.  R.  Co.  V.  Central  &c.  R.  Co.,  Ann.  561,  6  So.  849,  40  Am.  &  Eng. 

87  Ky.  223,  8  S.  W.  329,  36  Am.  &  R.  Cas.  329;  New  Bedford  &c.  R.  Co. 

Eng.  R.  Cas.  463;    Brooklyn  &c.  R.  v.   Achusnet   St.   R.   Co.,   143    Mass. 

Co.    V.    Brooklyn    City    R.    Co.,    33  200,  9  N.  E.  536;   Sixth  Ave.  R.  Co. 

Barb.    (N.  Y.)    420;    Central  &c.  R.  v.  Kerr,  45  Barb.  (N.  Y.)  138;  North 

Co.  V.  Fort  Clark  &c.  R.  Co.,  81  111.  Baltimore  &c.  R.  Co.  v.  Mayor/  &c. 
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to  use  the  tracks  of  another  by  the  exercise  of  the  power  of  eminent 
domain.*^  But  compensation  must  be  made  to  the  company  whose 
tracks  are  so  used  or  condemned.  °^  The  entire  matter,  however,  in- 
cluding the  procedure  and  method  of  ascertaining  the  compensation, 
is  largely  regulated  by  express  statutory  provisions  in  most  of  the 
states."* 

§  967.  (767)  Liability  of  company  for  injury  to  persons  using  the 
street. — ^It  is  the  duty  of  a  street  railway  company  to  exercise  ordinary 
care  and  diligence  to  prevent  injury  to  persons  lawfully  traveling  the 
street  or  road  occupied  by  its  tracks.  It  is  bound  to  know  that  the 
public  may  use  the  entire  street  or  road  when  not  in  actual  use  by  its 
ears,  and  it  must  employ  reasonable  means  to  prevent  injury  to  those 
who  it  knows  may  rightfully  so  use  the  road  or  street,  for  this  knowl- 
edge requires  that  it  shall  exercise  care  and  diligence  to  make  it  rea- 
sonably safe  to  travel  the  highway  in  the  ordinary  mode,"*  or  at  least 


of  Baltimore,  75  Md.  247,  23  Atl.  470; 
Union  Depot  Co.  v.  Southern  R.  Co., 
105  Mo.  562,  16  S.  W.  920  (upheld 
as  an  exercise  of  the  police  power). 
See  also  State  v.  King,  104  La.  735, 
29  So.  359. 

^  Sixth  Ave.  R.  Co.  v.  Kerr,  72  N. 
Y.  330;  CanaJ  &c.  R.  Co.  v.  Orleans 
R.  Co.,  44  La.  Ann.  54,  10  So.  389, 
50  Am.  &  Bug.  R.  Cas.  369;  Metro- 
politan &c.  R.  Co.  V.  Chicago  &c.  R. 
Co.,  87  111.  317;  Metropolitan  R.  Co. 
V.  Quincy  R.  Co.,  12  Allen  (Mass.) 
262;  Covington  R.  Co.  v.  Covington 
&c.  R.  Co.,  19  Am.  L.  Reg.  (N.  S.) 
765;  Pennsylvania  R.  Co.  v.  Balti- 
more &c.  R.  Co.,  60  Md.  263;  To- 
ledo &c.  R.  Co.  V.  Toledo  &c.  R. 
Co.,  50  Ohio  St.  603,  36  N.  E.  312,  1 
Am.  &  Eng.  R.  Cas.  (N.  S.)  2S0. 
And  see  Mercantile  Trust  &c.  Co.  v. 
Collins  Park  &c.  R.  Co.,  101  Fed.  347. 

"^  Mercantile  Trust  &c.  Co.  v.  Col- 
lins Park  &c.  R.  Co.,  101  Fed.  347; 
Metropolitan  R.  Co.  v.  Highland  St. 
R.  Co.,  118  Mass.  290;  Second  &c.  St. 
R.  Co.  V.  Green  &c.  R.  Co.,  3  Phila. 
(Pa.)  430;  Louisville  &c.  R.  Co.  v. 
Central  &c.  R.  Co.,  87  Ky.  223,  8  S. 
W.  329;  Pacific  R.  Co.  v.  Wade,  91 
Cal.  449,  27  Pac.  768,  25  Am.  St. 
201;  Jersey  City  &c.  R.  Co.  v.  Jersey 
City  &c.  R.  Co.,  20  N.  J.  Eq.  61;  2 
Dillon  Munic.  Corp.,  §  727;  Booth 
Street  Railways,  §  114,  and  author- 
ities cited  in  preceding  notes. 


«=See  Booth  Street  Railways,  § 
115,  and  note;  also  see  generally. 
People's  R.  Co.  v.  Grand  Ave.  R. 
Co.,  149  Mo.  245,  50  S.  W.  829;  Inger- 
soll  V.  Nassau  &c.  R.  Co.,  157  N.  Y. 
453,  52  N.  E.  545,  43  L.  R.  A.  236; 
Toledo  Consolidated  St.  R.  Co.  v.  To- 
ledo &c.  St.  R.  Co.,  12  Ohio  C.  C. 
367. 

"Shea  V.  Potrero,  &c.  R.  Co.,  44 
Cal.  414;  Swain  v.  Fourteenth  St. 
R.  Co.,  93  Cal.  179,  28  Pac.  829; 
Government  St.  R.  v.  Hanlon,  53 
Ala.  70;  Railroad  Co.  v.  Norton,  24 
Pa.  St.  465,  64  Am.  Dec.  672; 
Rascher  v.  Bast  Detroit  &c.  R.  Co., 
90  Mich.  413,  51  N.  W.  463,  30  Am. 
St.  447;  Winters  v.  Kansas  City  R 
Co.,  99  Mo.  509,  12  S.  W.  652,  17 
Am.  St.  591,  6  L.  R.  A.  536n;  Ander- 
son V.  Minneapolis  St.  R.  Co.,  42 
Minn.  490,  44  N.  W.  518,  18  Am.  St. 
525;  Muncie  St.  R.  Co.  v.  Maynard, 
5  lad.  App.  372,  32  N.  E.  342,  346 
(citing  text);  Citizens'  St.  R.  Co. 
V.  Ballard,  22  Ind  App.  151,  52  N.  B. 
729;  Hall  v.  Ogden  City  St.  R.  Co., 
13  Utah  243,  44  Pac.  1046,  57  Am.  St. 
726,  732  (quoting  text);  Bremer  v. 
St.  Paul  City  Ry.  Co.,  107  Minn.  326, 
120  N.  W.  382,  21  L.  R.  A.  (N.  S.) 
887n.  See  also,  Milton  v.  Bangor  Ry. 
&c.  Co.,  103  Me.  218,  68  Atl.  826,  125 
Am.  St.  293,  15  L.  R.  A.  (N.  S.) 
203n.  But  compare  Fielders  v. 
North  Jersey  St.  R.  Co.,  68  N.  J.  L. 
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not  to  make  it  unsafe.  If  the  company  omits  to  exercise  ordinary  care, 
and  thus  causes  injury  to  a  person  in  rightful  and  careful  use  of  the 
street  or  road,  it  must  respond  in  damages.  In  one  case  the  court  in- 
structed the  jury  that  a  street  railway  company  "had  no  right  to  so 
occupy  the  street  and  use  the  same  with  its  cars  as  to  make  it  extremely 
dangerous  to  cross  the  street  at  all  times,"  and  it  was  held  on  appeal 
that  the  company  could  not  successfully  complain  of  the  instruction.^' 
It  was  also  held  in  the  same  case  that  the  plaintiff  had  a  right  to  select 
a  point  at  which  to  cross,  and  that  "he  had  a  right  to  go  where  he 
chose."  It  is  held  that  it  is  the  duty  of  those  in  charge  of  a  car  to  give 
notice  or  warning  of  its  approach.^"  In  one  case  it  was  said  to  be 
"gross  negligence"  for  a  driver  to  twist  the  lines  upon  the  brake,  turn 
his  back,  and  give  his  attention  to  other  matters.*''  Where  the  ordi- 
nance requires  a  street  railway  company  to  keep  "a  lookout,"  a  negli- 
gent failure  to  comply  with  the  requirement  will  make  the  company 
liable  to  one  who  thereby  sustains  an  injury  without  contributory  neg- 
ligence on  his  part."^  So,  where  an  ordinance  prohibits  a  street  rail- 
way company  from  running  its  cars  at  a  greater  rate  of  speed  than  that 
prescribed,  a  disobedience  at  least  furnishes  evidence  of  negligence;"' 
but  disobedience  of  such  an  ordinance  has  been  held  not  to  be  conclu- 

343,  53  Atl.  404,  54  Atl.  822,  96  Am.  70  Tex.  602,  8  S.  W.  491,  8  Am.  St. 

St.  552,  59  L.  R.  A.  455;  Indianapolis  624.    See  also,  where  there  is  a  fail- 

Trac.    &c.    Co.    v.   Pressell,   39    Ind.  ure  to  sound  the  gong  or  give  warn- 

App.  472,  77  N.  B.  357.  ing  as  required  by  ordinance,  Den- 

"^  McClain  v.  Brooklyn  City  R.  Co.,  ver  City  Tramway  Co.  v.  Martin,  44 

116  N.  Y.  459,  22  N.  B.  1062.  Colo.  324,  98  Pac.  836.    And  in  gen- 

"^  Johnson  v.  Hudson  River  R.  Co.,  eral  the  motorman  must  keep  a 
20  N.  Y.  65,  75  Am.  Dec.  375,  and  lookout  where  persons  are  to  he  ex- 
note;  Mitchell  V.  Tacoma  &c.  Co.,  pected.  Bremer  v.  St.  Paul  City  R. 
9  Wash.  120,  37  Pac.  341;  Consoli-  Co.,  107  Minn.  326,  120  N.  W.  382,  21 
dated  Trac.  Co.  v.  Chenowith,  61  N.  L.  R.  A.  (N.  S.)  887n;  Indianapolis 
J.  L.  554,  35  Atl.  1067;  Lenkewicz  v.  St.  Ry.  Co.  v.  Schmidt,  35  Ind.  App. 
Wilmington  City  Ry.  Co.,  —  Del.  — ,  202,  71  N.  E.  663,  72  N.  E.  478; 
74  Atl.  11.  See  Welsh  v.  Jackson  Louisville  City  R.  Co.  v.  Hudgins, 
&c.  Co.,  81  Mo.  466.  124   Ky.   79,   98   S.   W.   275,   30   Ky. 

"  Mangam  v.  Brooklyn  City  R.  Co.,  L.   316,   7   L.   R.   A.    (N.   S.)    152n; 

36  Barb.    (N.  Y.)    230    (aff'd,  38  N.  Lenkewicz  v.  Wilmington  City  Ry. 

Y.  455,  98  Am.  Dec.  66n).    See  also,  Co.,  —  Del.  — ,  74  Atl.  11. 
Montfort  v.    Schmidt,   36   La.   Ann.        <="  Baltimore    &c.    R.    Co.    v.    Mc- 

750;  Citizens'  St.  R.  Co.  v.  Carey,  56  Donnell,   43   Md.   534;    Citizens'    St. 

Ind.    396;     Baltimore    Trac.    Co.    v.  R.  Co.  v.  Steen,  42  Ark.  321,  19  Am. 

Wallace,   77    Md.   435,   26   Atl.   518;  &  Eng.  R.  Cas.  30.    See  also,  Weber 

Citizens'  St.  R.  Co.  v.  Carey,  56  Ind.  v.  Kansas  City  &c.  R.  Co.,  100  Mo. 

396;    Schnur  v.  Citizens'  Trac.  Co.,  194,  12  S.  W.  804,  13  S.  W.  587,  18 

153  Pa.  St.  29,  25  Atl.  650,  34  Am.  Am.   St.  541n,  7  L.  R.  A.   819,  and 

St.  680.  note. 

""Hays  V.  Gainesville  &c.  R.  Co., 


§  967 


EOADS  AND  STREETS. 


430 


sive  evidence  of  negligence  on  the  part  of  the  company."  The  supreme 
court  of  Nebraska  has  held  that  the  driver  of  a  horse-car  on  a  street 
railway  must  sit  or  stand  on  the  front  platform  or  place  provided 
for  him,  must  keep  control  of  the  horses  and  car,  and  must  exercise  a 
reasonable  degree  of  watchfulness  and  care  to  prevent  injury  to  pw- 
sons  traveling  on  or  crossing  the  street.'^  The  duty  of  a  street  rail- 
way company,  as  indicated  by  what  has  already  been  said,  is  not  simply 
to  use  ordinary  care  and  diligence  to  avoid  injury  by  collisions  with 
vehicles  moving  upon  the  road  or  street,  or  with  persons  walking  on 
the  highway,  but  it  must  also  exercise  ordinary  care  and  diligence  in 
conductitig  its  business  and  in  maintaining  its  tracks  so  as  not  to  cause 
injury  to  persons  rightfully  using  the  road  or  street.  If  it  makes  a 
street  dangerous  by  its  own  negligent  act  it  is  liable;  so,  if  it  places 
objects  alongside  of  its  tracks  which  are  likely  to  frighten  horses,  it 
may  be  compelled  to  respond  in  damages  to  one  who  sustains  an  in- 
jury from  its  wrong. '^    It  is  not  held  to  an  extraordinary  degree  of 


"Hanlon  v.  South  Boston  &c.  R. 
Co.,  129  Mass.  310.  Compare,  how- 
ever. Highland  Ave.  &c.  R.  Co.  v. 
Sampson,  112  Ala.  425,  20  So.  566; 
Clark  V.  Bennett,  123  Cal.  275,  55 
Pac.  908;  Cogswell  v.  West  &c.  R. 
Co.,  5  Wash.  46,  31  Pac.  411. 

"  Brooks  V.  Lincoln  St.  R.  Co.,  22 
Neb.  816,  36  N.  W.  529.  The  cases 
upon  the  general  subject  are  quite 
numerous,  and  exhibit  many  pecu- 
liar features  and  disclose  some  con- 
flict of  opinion,  but  we  cannot  com- 
ment upon  them  in  detail.  Hyland 
V.  Yonkers  &c.  R.  Co.,  51  Hun  (N. 
Y.)  643,  4  N.  Y.  S.  305;  Brown  v. 
Twenty-Third  Ave.  R.  Co.,  4  N.  Y. 
S.  192;  Cords  v.  Third  Ave.  R.  Co., 
4  N.  Y.  S.  439;  Gallagher  v.  Coney 
Island  R.  Co.,  4  N.  Y.  S.  870;  Wright 
v.  Third  Ave.  R.  Co.,  53  Hun  (N.  Y.) 
630,  5  N.  Y.  S.  707;  Lamb  v.  St. 
Louis  &c.  R.  Co.,  33  Mo.  App.  489; 
Liddy  v.  St.  Louis  &c.  R.  Co.  40 
Mo.  506;  Meyer  v.  Lindell  St.  R. 
Co.,  6  Mo.  App.  27;  Dunn  v.  Cass 
Ave.  &c.  R.  Co.,  98  Mo.  652,  11  S.  W. 
1009;  TJnger  v.  Forty-Second  St.  R. 
Co.,  51  N.  Y.  497;  Pendleton  St.  R. 
Co.  V.  Shires,  18  Ohio  St.  255;  Pen- 
dleton St.  R.  Co.  V.  Stallman,  22 
Ohio  St.  1,  19.    See  generally,  Chi- 


cago City  R.  Co.  V.  Loomis,  102  111. 
App.  326,  aff'd  in  201  111.  118,  66  N. 
E.  348;  Marden  v.  Portsmouth  &c. 
St.  R.  Co.,  100  Me.  41,  60  Atl.  530, 
69  L.  R.  A.  300,  109  Am.  St.  476; 
Buzby  V.  Philadelphia  &c.  Co.,  126 
Pa.  St.  559,  17  Atl.  895,  12  Am.  St. 
919;  Griveaud  v.  St.  Louis  &c.  R. 
Co.,  33  Mo.  App.  458;  Watson  v.  St. 
Paul  &c.  R.  Co.,  42  Minn.  46,  43  N. 
W.  904.  As  to  what  damages  may 
be  recovered,  see  Chicago  &c.  R.  Co. 
V.  Ingraham,  131  111.  659,  23  N.  E. 
350.  In  Mathews  v.  Liondon  St. 
Tramways  Co.,  60  L.  T.  R.  47,  a  pas- 
senger in  an  omnibus  was  injured 
by  a  collision  with  a  car,  and  the 
court  held  that  there  might  be  a 
recovery  notwithstanding  the  negli- 
gence of  the  driver  of  the  omnibus. 
"In  Smith  v.  Nashua  St.  R.  Co., 
69  N.  H.  504,  44  Atl.  133,  the  com- 
pany was  held  liable  to  one  who  was 
thrown  out  of  his  sleigh  by  a  pile 
of  snow  which  the  company  had 
left  at  the  side  of  its  track.  See 
also,  Dix  V.  Old  Colony  St.  Ry.  Co., 
202  Mass.  518,  89  N.  E.  109;  Cleve- 
land V.  Bangor  St.  R.  Co.,  86  Me. 
232,  29  Atl.  1005;  McCann  v.  Con- 
solidated Trac.  Co.,  59  N.  J.  L.  481, 
36  Atl.  888,  38  L.  R.  A.  236. 
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care  in  the  conduct  of  its  business,  but  it  is  held  to  the  exercise  of 
ordinary  care.'* 

§  968.  (768)  liability  for  willful  acts  of  employes. — There  is  some 
conflict  in  the  cases  as  to  whether  a  street  railway  company  can  be 
held  liable  for  a  willful  wrong  of  one  of  its  drivers/*  In  view  of  the 
fact  that  it  is  now  quite  well  settled  that  corporations  are  liable  for 
the  willful  acts  of  their  employes  when  performed  in  the  general  line 
of  the  service  in  which  the  employes  are  engaged,  it  seems  clear  that 
street  railway  companies  must  be  held  liable  for  the  willful  wrongs  of 
their  drivers  and  conductors  within  the  scope  of  their  employment, 
but  not  otherwise.  The  cases  which  declare  a  different  rule  are  founded 
upon  the  old  doctrine  of  the  English  courts,  which  exculpated  a  mas- 
ter from  liability  for  the  willful  act  of  his  servant,  but  that  rule  has 
been  much  relaxed,  if  not  entirely  overthrown,  in  so  far  as  it  affects 
the  liability  of  corporations. 

§  969.  Duty  and  liability  to  travelers  upon  streets  to  be  considered 
in  detail. — Having  presented  a  general  view  of  the  rights  and  duties 
of  street  railway  companies  in  streets,  and  their  liability  to  others 
than  passengers,  it  remains  to  consider  more  in  detail  their  duties  and 
liabilities,  under  particular  circumstances,  to  travelers  upon  the  streets. 
This  we  shall  proceed  to  do  in  the  following  sections,  borrowing  some- 

"Fitts  V.  Cream  City  R.  Co.,   59  N.  E.  163,  74  N.  E.  253.    Other  au- 

Wis.  323,  18   N.  W.   186,  15  Am.  &  thorlties   upon   the   general   subject 

Eng.   R.   Cas.   462;    Gray  v.   Second  will  be  found  in  Chapter  XL. 
Ave.  R.  Co.,  65  N.  Y.  561;  Lowrey  v.        "Affirming   that    liability    exists: 

Brooklyn  City  R.  Co.,  4  Abbott's  New  Berke  v.  Twenty-Third  Ave.  R.  Co., 

Cases  32;    Wooley  v.   Grand  &c.  R.  52  Hun  (N.  Y.)  611,  4  N.  Y.  S.  905; 

Co.,  83  N.  Y.  121;  McKenna  v.  Metro-  Stewart    v.     Brooklyn     and    Cross- 

politan   &c.    R.    Co.,    112    Mass.    55;  town  R.  Co.,  90  N.  Y.  588,  43  Am. 

Osgood  V.  Lynn  &c.  R.  Co.,  130  Mass.  Rep.  185;  Shea  v.  Sixth  Ave.  R.  Co., 

492;    McMahon   v.    Second   Ave.    R.  62  N.  Y.  180,  20  Am.  Rep.  480.    See 

Co.,   11   Hun    (N.   Y.)    347;  i  Lee   v.  Day    v.    BTOoklyn    &c,    R.    Co.,    76 

Union  R.  Co.,  12  R.  I.  383,  34  Am.  N.  Y.  593.   See  also,  Birmingham  &c. 

Rep.  668;  Citizens'  Passenger  R.  Co.  R.  Co.  v.  Baird,  130  Ala.  334,  30  So. 

V.  Ketcham,  122  Pa,  228,  15  Atl.  733;  456,  54  L.  R.  A.  752,  89  Am.  St.  43; 

Isaackson  v.  Duluth  St.  R.  Co.,  75  Lexington  R.  Co.  v.  Cozine,  111  Ky. 

Minn.  27,  77  N.  "W.  433,  434   (citing  799,  64  S.  W.  848,  23  Ky.  L.  1137,  98 

text).      See     also,     Rubinovitch     v.  Am.   St.   430;    Bads  v.  Metropolitan 

Boston  EI.  R.  Co.,  192  Mass.  119,  77  R.  Co.,  43  Mo.  App.  536;    Hayne  v. 

N.  B.  895,  896;  Cincinnati  St.  R.  Co.  Univ.  St.  R.  Co.,  189  Mass.  551,  76 

V.  Whitcomb,  66  Fed.  915,  14  C.  C.  N.  E.  219,  109  Am.  St.  655,  3  L.  R. 

A.   183;    Indianapolis   St.   R.   Co.   v.  A.    (N.    S.)    605n.    See   generally,   3 

O'Donnell,  35  Ind.  App.  312,  322,  73  Elliott  Railroads,  §  1265. 
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what  from  another  of  our  works.  The  only  subject  then  remaining 
for  consideration,  in  this  connection  and  within  the  scope  of  this  work, 
will  be  the  duty  of  such  companies  to  the  municipality  to  repair  or 
improve  streets  or  parts  of  streets  used  by  them,  and  this  chapter  will 
conclude  with  a  consideration  of  that  subject. 

§  970.  Injuries  caused  by  obstructions  or  failure  to  repair. — First, 
it  may  be  said  generally  that  the  authority  lawfully  given  to  a  street 
railway  company  to  construct  its  track  in  a  street  carries  with  it  the 
right  to  temporarily  obstruct  the  ordinary  use  of  the  street  so  far  as 
the  laying  of  the  track  requires  it  to  be  done.^^  This  seems  self- 
evident.  But  due  care  must  be  exercised  in  doing  and  guarding  the 
work  so  as  not  to  negligently  injure  travelers  in  the  proper  use  of  the 
street.''^  The  company  is  liable  for  injuries  proximately  caused  to 
travelers  without  fault  or  negligence  on  their  part  by  obstructions  un- 
lawfully or  negligently  placed  or  left  by  it  in  the  street.''^  It  is  re- 
quired to  use  reasonable  care  not  only  in  constructing  its  railway'' 
but  also  to  maintain  it  in  a  reasonably  safe  condition.''*     Thus,  it 


"  See  Shepherd  v.  Baltimore  &c. 
R.  Co.,  130  U.  S.  426,  433,  32  L.  ed. 
970,  9  Sup.  Ct.  598,  601.  See  also. 
Cowan  V.  Muskegon  R.  Co.,  84  Mich. 
583,  48  N.  W.  166. 

"Thomas  v.  Consolidated  Trac. 
Co.,  62  N.  J.  L.  36,  42  Atl.  1061.  See 
also,  Donovan  v.  Oakland  &c.  Co., 
102  Cal.  245,  36  Pac.  516;  Morhart 
V.  North  Jersey  St.  R.  Co.,  64  N.  J. 
L.  236,  45  Atl.  812;  Union  T.  Co.  v. 
Barnett,  31  Ind.  App.  467,  67  N.  B. 
205;  Indianapolis  St.  R.  Co.  v.  Wal- 
ton, 29  Ind.  App.  868,  64  N.  E.  630; 
Call  V.  Portsmouth  &c.  St.  R.  Co.,  69 
N.  H.  562,  45  Atl.  405.  See  also,  Rip- 
ley V.  Metropolitan  St.  R.  Co.,  132 
Mo.  App.  350,  111  S.  W.  1180. 

"West  Chicago  St.  R.  Co.  v. 
O'Connor,  85  111.  App.  278;  Ford  v. 
Charles  Warner  Co.,  1  Marv.  (Del.) 
88,  37  Atl.  39;  Slayton  v.  West  End 
St.  R.  Co.  174  Mass.  55,  54  N.  E. 
351;  Smith  v.  Nashua  St.  R.  Co.,  69 
N.  H.  504,  44  Atl.  133;  Newport  News 
R.  &c.  Co.  V.  Bradford,  100  Va.  231, 
40  S.  E.  900.  But  see,  as  to  tempo- 
rary and  reasonable  obstruction,  and 
as  to  the  question  being  one  of  fact. 
Adams  v.  Metropolitan  St.  R.  Co., 
82  App.  Div.  (N.  Y.)   354,  81  N.  Y. 


S.  553;  Mueller  v.  Milwaukee  St.  R. 
Co.,  86  Wis.  340,  56  N.  W.  914,  21 
L.  R.  A.  721;  George  v.  Los  Angeles 
R.  Co.,  126  Cal.  357,  58  Pac.  819;  46 
L.  R.  A.  829,  77  Am.  St.  184. 

"Carpenter  v.  Central  Park  &c. 
R.  Co.,  11  Abb.  Pr.  N.  S.  (N.  Y.) 
416;  Schild  v.  Central  Park  &c.  R. 
Co.,  133  N.  Y.  446,  31  N.  B.  327,  28 
Am.  St.  658;  Kane  v.  West  Bnd  St. 
R.  Co.,  169  Mass.  64,  47  N.  E.  501; 
Delzell  V.  Indianapolis  &c.  R.  Co., 
32  Ind.  45;  Wagner  v.  Pittsburg  &c. 
R.  Co.,  158  Pa.  St.  419,  27  Atl.  1008; 
Houston  City  St.  R.  Co.  v.  Deles- 
dernier,  84  Tex.  82,  19  S.  W.  366; 
Nellis  St.  R.  Ace.  Law,  221;  note  in 
52  L.  R.  A.  448. 

"Citizens'  St.  R.  Co.  v.  Ballard, 
22  Ind.  App.  151,  52  N.  E.  729;  Citi- 
zens' St.  R.  Co.  v.  Marvll,  161  Ind. 
506,  67  N.  E.  921;  Birmingham  Un. 
R.  Co.  v.  Alexander,  93  Ala.  133,  9 
So.  525;  Worster  v.  Forty-Second  St. 
&c.  R.  Co.,  50  N.  Y.  203;  Houston 
City  &c.  R.  Co.  V.  Medlenka,  17  Tex. 
Civ.  App.  621;  43  S.  W.  1028;  Brad- 
well  V.  Pittsburgh  &c.  R.  Co.,  153 
Pa.  St.  105,  25  Atl.  623;  note  in  52 
L.  R.  A.  448;  Nellis  St.  R.  Ace. 
Law,  221;    2   Thomp.   Neg.,   §   1353. 
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should  so  lay  its  tracks  and  ties  and  keep  them  free  from  projecting 
spikes,  slivers  and  the  like  as  not  to  negligently  obstruct  travel  and 
injure  travelers  in  the  proper  use  of  the  street.^"  It  is  also  held, 
although  there  is  some  conflict  in  regard  to  the  proposition,  that  the 
company  is  liable  for  an  injury  caused  to  a  traveler  by  a  rail  project- 
ing above  the  level  of  the  street  or  by  a  hole  worn  by  travel  notwith- 
standing the  defect  is  caused  by  travel  or  the  natural  wearing  away 
or  sinking  of  the  street  from  the  rails.*^  This  would  seem  to  be  the 
true  rule  at  least  where  the  company  is  under  obligation  by  its  charter 
or  contract  to  keep  up  such  repairs  and  negligently  fails  to  do  so.  It 
is  also  held  in  a  late  decision  that  even  without  an  ordinance  to  that 
effect  a  street  railway  company  when  it  takes  possession  of  a  portion 
of  a  public  street  for  the  purpose  of  building  and  operating  a  railway 
under  its  franchise,  necessarily  assumes  a  duty  to  the  public  to  keep 
that  part  of  the  street  occupied  by  it  free  from  pitfalls  and  in  a  safe 
condition;  and  that  "the  fact  that  the  city  engineer  is  overlooking 
work  done  by  a  street  railway  in  a  public  street  in  the  course  of  re- 
pairing its  tracks  does  not  relieve  the  railway  from  the  duty  resting 
on  it  to  keep  such  part  of  the  street  in  a  safe  condition."*^     Street 


See  also,  Pugh  v.  Texarkana  Light 
&c.  Co.,  86  Ark.  36,  109  S.  W.  1019. 

*■  Dime  v.  Crescent  City  R.  Co.,  43 
La.  Ann.  327,  9  So.  122,  26  Am.  St. 
187;  Houston  City  St.  R.  Co.  v.  Med- 
lenka,  17  Tex.  Civ.  App.  621,  43  S. 
W.  1028;  Schild  v.  Central  Park  &c. 
R.  Co.,  133  N.  Y.  446,  31  N.  B.  327, 
28  Am.  St.  658;  Bradwell  v.  Pitts- 
burg &c.  R.  Co.,  153  Pa.  St.  105,  25 
Atl.  623.  See  also,  Stratton  v.  Cen- 
tral &c.  St.  R.  Co.,  95  III.  25;  Wood- 
man v.  Metropolitan  R.  Co.,  149 
Mass.  335,  21  N.  E.  482,  4  L.  R.  A. 
213  and  note,  14  Am.  St.  427;  Bangs 
v.  Lewiston  &c.  R.  Co.,  89  Me.  194, 
36  Atl.  73;  Central  R.  Co.  v.  State, 
82  Md.  647,  33  Atl.  265;  McKillop  v. 
Duluth  St.  R.  Co.,  53  Minn.  532,  55 
N.  W.  739;  Halifax  St.  R.  Co.  v. 
Joyce,  22  Can.  Sup.  Ct.  258.  See 
also,  Chicago  Union  Trac.  Co.  v. 
Fitzgerald,  138  111.  App.  520. 

"^Groves  v.  Louisville  R.  Co.,  109 
Ky.  76,  58  S.  W.  508,  22  Ky.  L.  599, 
52  L.  R.  A.  448,  and  note  reviewing 
authorities  on  both  sides;  Citizens' 
St.  R.  Co.  V.  Ballard,  22  Ind.  App. 
28—11  Elliott  R.  and  S. 


151,  52  N.  E.  729;  Houston  City  St. 
R.  Co.  V.  Medlenka,  17  Tex.  Civ.  App. 
621,  43  S.  W.  1028;  McLaughlin  v. 
Philadelphia  Trac.  Co.,  175  Pa.  St. 
565,  34  Atl.  863.  See  also,  Shelton 
V.  Northern  Texas  &c.  Co.,  32  Tex. 
Civ.  App.  507,  75  S.  W.  338;  Citizens' 
St.  R.  Co.  V.  Marvil,  161  Ind.  506, 
67  N.  E.  921;  Huff  v.  St.  Joseph  Ry. 
&c.  Co.,  213  Mo.  495,  111  S.  "W.  1145. 
But  compare  Rockford  City  R.  Co. 
v.  Matthews,  50  111.  App.  267;  Eagan 
V.  Forty-Second  St.  R.  Co.,  19  N.  Y. 
St.  676,  4  N.  Y.  S.  530;  Kelly  v. 
Metropolitan  St.  R.  Co.,  25  Misc.  (N. 
Y.)  194,  54  N.  Y.  S.  173;  Lowery  v. 
Brooklyn  City  &c.  R.  Co.,  76  N.  Y. 
28;  Galveston  City  R.  Co.  v.  Nolan, 
53  Tex.  139;  Eddy  v.  Ottawa  City 
Pass.  R.  Co.,  31  U.  C.  Q.  B.  569. 

==  Montgomery  St.  R.  Co.  v.  Smith, 
146  Ala.  316,  39  So.  757.  See  also, 
Delzell  V.  Indianapolis  &c.  R.  Co., 
32  Ind.  45;  Kessel  v.  Butler,  53  N. 
Y.  612;  Simon  v.  Metropolitan  St. 
R.  Co.,  29  Misc.  (N.  Y.)  126,  60  N. 
Y.  S.  251.  But  compare  Campbell 
V.  Frankford  &c.  R.  Co.,  139  Pa.  St. 
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railway  companies  have  likewise  been  held  liable  for  injuries  caused 
by  holes  between  the  tracks/^  and  for  an  injury  caused  by  an  improper 
and  negligently  constructed  cable  slot.**  But  it  has  been  held  that  a 
street  railway  company  is  not  liable  for  injuries  caused  by  an  excava- 
tion made  by  other  persons  acting  under  municipal  authority,*^  and  it 
is  not  ordinarily  charged  with  the  maintenance  of  other  parts  of  the 
street  which  are  not  occupied  or  used  by  it.** 

§  971.  Duty  as  to  employls,  servants  and  equipment. — It  is  the 
duty  of  a  street  railway  company  to  employ  or  use  reasonable  care  to 
have  a  sufficient  number  of  competent  servants  or  employes  to  operate 
and  control  its  cars,  and  it  may  be  held  liable,  in  a  proper  case,  to 
travelers  upon  the  street  for  injuries  caused  to  them  by  its  negligent 
failure  in  this  regard.*''  So,  such  a  company  must  exercise  reasonable 
care  to  equip  its  ears  with  appliances  to  control  the  same  and  to  keep 
such  cars  and  appliances  in  proper  condition,  and  for  injury  caused  to 
those  properly  using  the  street  by  its  neglect  to  do  so  it  may  be  held 
liable.**    But  the  question  as  to  whether  the  company  had  a  sufficient 


522,  21  Atl.  92;  Citizens'  Pass.  R. 
Co.  V.  Ketcham,  122  Pa.  St.  228,  15 
Atl.  733;  Snell  v.  Rocliester  R.  Co., 
64  Hun  (N.  Y.)  476,  19  N.  Y.  S.  496; 
Gray  v.  Washington  &c.  Co.,  30 
Wasli.  665,  71  Pac.  206;  Hayden  v. 
Fair  Haven  &c.  R.  Co.,  76  Conn.  355, 
56  Atl.  613. 

^  Fox  V.  Wharton,  64  N.  J.  L.  453, 
45  Atl.  793;  Worster  v.  Forty-Sec- 
ond St.  R.  Co.,  50  N.  Y.  203.  See 
also,  Kraut  v.  Frankford  &c.  R.  Co., 
160  Pa.  St.  327,  28  Atl.  783. 

^  Keitel  v.  St.  Louis  Cable  R.  Co., 
28  Mo.  App.  657.  See  also.  Brown 
v.  Metropolitan  St.  R.  Co.,  60  App. 
Div.  (N.  Y.)  184,  70  N.  Y.  S.  40,  affl'd 
in  171  N.  Y.  699,  64  N.  B.  1119. 
(Cable  car  company  held  liable  for 
slot  so  wide  as  to  allow  bicycle 
wheel  to  drop  in  and  throw  the  bi- 
cycle rider.)  Humbert  v.  Brooklyn 
Cable  R.  Co.,  12  N.  Y.  St.  172; 
United  Elec.  R.  Co.  v.  Shelton,  89 
Tenn.  423,  14  S.  W.  863,  24  Am.  St. 
614  (improperly  hung  wire).  But 
compare  as  to  cable  slot  not  known 
to  be  defective.  Miller  v.  United  Rys. 
&c.  Co.,  108  Md.  84,  69  Atl.  636,  17 
L.  R.  A.  (N.  S.)  978. 


^'Leary  v.  Boston  El.  R.  Co.,  180 
Mass.  203,  62  N.  B.  1. 

*^  Indianapolis  Trac.  &c.  Co.  v. 
Pressell,  39  Ind.  App.  472,  77  N.  E. 
357 

"'See  Wall  v.  Helena  St.  R.  Co., 
12  Mont.  44,  29  Pac.  721;  Swain  v. 
Fourteenth  St.  R.  Co.,  93  Cal.  179, 
28  Pac.  829;  South  Covington  &c.  St. 
B.  Co.  V.  Herrklotz,  104  Ky.  400,  47 
S.  W.  265,  20  Ky.  L.  750;  Holman  v. 
Union  St.  R.  Co.,  114  Mich.  208,  72 
N.  W.  202;  Todd  v.  Second  Ave. 
Trac.  Co.,  192  Pa.  St.  587,  44  Atl. 
337;  Rice  v.  Crescent  City  R.  Co.,  51 
La.  Ann.  108,  24  So.  791;  Flournoy 
V.  Shreveport  &c.  R.  Co.,  50  La.  Ann. 
635,  23  So.  465.  See  also,  Crisman  v. 
Shreveport  Belt  R.  Co.,  110  La.  640, 
34  So.  718,  62  L.  R.  A.  747. 

*  Little  Rock  Trac.  &c.  Co.,  v. 
Morrison,  69  Ark.  289,  62  S.  W.  1045; 
Warren  v.  Manchester  St.  R.  Co., 
70  N.  H.  352,  47  Atl.  735;  Chicago 
City  R.  Co.  V.  Mayer,  185  111.  336, 
56  N.  B.  1058;  Indianapolis  St.  R. 
Co.  V.  Schornberg,  164  Ind.  Ill,  72 
N.  E.  1041;  Mock  v.  Los  Angeles 
Trac.  Co.,  139  Cal.  616,  73  Pac.  455; 
Musser  v.  Lancaster  City  St.  R.  Co., 
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mimber  of  servants  on  the  car  to  control  it  properly  is  usually  one  of 
fact,  and  neither  the  insuSieieney  nor  incompetency  of  servants^'  nor 
lack  of  some  appliance  nor  defect  therein""  will  render  the  company 
liable  for  an  injury  of  which  it  is  not  the  proximate  cause,  but  which 
results  wholly  from  some  other  cause.  Nor  is  such  a  company  obliged 
to  use  appliances  that  are  new  and  untried  and  not  in  general  use  even 
though  they  may  ultimately  prove  to  be  the  best." 

§  972.  Speed,  lookout,  signals  and  warnings. — As  a  general  rule,  in 
the  absence  of  any  statute  or  ordinance  regulating  the  rate  of  speed, 
the  company  has  a  right  to  run  its  cars  at  any  speed  not  dangerous  to 
the  public,"^  and  what  is  or  is  not  an  improper  rate  of  speed  depends 
largely  upon  the  circumstances  of  the  particular  case."'  Thus,  run- 
ning at  a  speed  of  twelve  or  even  twenty  miles  an  hour  in  a  sparsely 
settled  place  where  there  is  little  travel  and  the  track  is  elevated  upon 
an  embankment  has  been  held  not  to  show  recklessness  or  negligence  at 


176  Pa.  St.  621;  35  Atl.  206;  Roberts 
V.  Spokane  St.  R.  Co.,  23  Wash.  325, 
63  Pac.  506,  54  L.  R.  A.  184;  Thomp- 
Bon  V.  Salt  Lake  &c.  Co.,  16  Utah 
281,  52  Pac.  92,  40  L.  R.  A.  172, 
67  Am.  St.  621;  Roberts  v.  Spokane 
St.  R.  Co.,  23  Wash.  325,  63  Pac. 
506,  54  L.  R.  A.  184.  See  also,  Uggla 
V.  West  End  St.  R.  Co.,  160  Mass. 
351,  35  N.  E.  1126,  39  Am.  St.  481. 

''See  Dunn  v.  Cass  Ave.  &c.  R. 
Co.,  21  Mo.  App.  188;  Christensen  v. 
Union  Trunk  Line  R.  Co.,  6  Wash. 
75,  32  Pac.  1018;  Cunningham  v. 
Los  Angeles  R.  Co.,  115  Cal.  561,  47 
Pac.  452;  Philadelphia  City  R.  Co. 
v.  Henrice,  92  Pa.  St.  431,  37  Am. 
Rep.  699,  and  note. 

^  Snider  v.  New  Orleans  &c.  R. 
Co.,  48  La.  Ann.  1,  18  So.  695;  Gan- 
non V.  New  Orleans  &c.  R.  Co.,  48 
La.  Ann.  1002,  20  So.  223. 

"  Hogan  V.  Citizen's  Street  R.  Co., 
150  Mo.  36,  51  S.  W.  473;  Lorimer  v. 
St.  Paul  City  R.  Co.,  48  Minn.  391, 
51  N.  W.  125;  Richmond  R.  &c.  Co. 
V.  Garthright,  92  Va.  627,  24  S.  B. 
267,  32  L.  R.  A.  220,  53  Am.  St. 
839,  Mullen  v.  Springfield  St.  R.  Co., 
164  Mass.  450,  41  N.  E.  664;  Atlantic 
Ave.  R.  Co.  v.  Van  Dyke,  72  Fed. 
458,  18  C.  C.  A.  632.  See  also,  Cur- 
rie  v.  Consolidated  Ry.  Co.,  81  Conn. 


383,  71  Atl.  356.  See,  as  to  comply- 
ing with  ordinance  as  to  appliance, 
Piatt  v.  Albany  R.,  170  N.  Y.  115, 
62  N.  E.  1071. 

"'  See  Citizens'  St.  R.  Co.  v.  Steen, 
42  Ark.  321;  Theobald  v.  St.  Louis 
Transit  Co.,  191  Mo.  395,  90  S.  W. 
354.  Compare  Adolph  v.  Central 
Park  &c.  R.  Co.,  76  N.  Y.  530.  In  a 
recent  Massachusetts  case  it  is  held 
that  the  mere  fact  that  clothing  of 
a  woman  walking  near  the  track  is 
drawn  toward  a  passing  car  by  the 
current  of  air  caused  by  it,  so  that 
the  clothing  is  caught  and  she  is  In- 
jured, is  not  sufficient  to  show  such 
unreasonable  speed  as  to  constitute 
actionable  negligence.  Furey  v. 
Worcester  &c.  St.  Ry.  Co.,  203  Mass. 
434,  89  N.  E.  531,  24  L.  R.  A.  (N.  S.) 
1304. 

»» See  Rack  v.  Chicago  City  R.  Co., 
69  111.  App.  656;  Chicago  City  R. 
Co.  V.  Roach,  76  111.  App.  496;  Con- 
solidated Trac.  Co.  v.  Glynn,  59  N. 
J.  L.  432,  37  Atl.  66;  Gllmore  v. 
Federal  St.  &c.  R.  Co.,  153  Pa.  St. 
31,  25  Atl.  651,  34  Am.  St.  682; 
Stanley  v.  Cedar  Rapids  &c.  R.  Co., 
119  Iowa  526,  93  N.  W.  489;  Bittner 
v.  Crosstown  St.  R.  Co.,  153  N.  Y. 
76,  46  N.  E.  1044,  60  Am.  St.  588. 
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best,  as  a  matter  of  law.°*  But  it  has  been  held  in  numerous  cases  to 
constitute  negligence  for  a  street  railway  company  to  run  its  cars  at  a 
speed  so  great  that  they  cannot  be  controlled  so  as  to  avoid  injury  to 
those  rightfully  and  properly  using  the  street."^  So,  the  violation  of 
a  valid  statute,  ordinance,  or  charter  limitation  as  to  speed  is  at  least 
prima  facie  evidence  of  negligence,*^  and  according  to  many  authori- 
ties is  negligence  per  se.^''  It  is  also  the  duty  of  the  company  to  keep 
a  reasonably  careful  lookout  ahead,'^  and,  in  some  instances  at  least, 

»*  Trigg  V.  Water  &c.  Transit  Co.,  "Hanlon  v.  Soutli  Boston  &c.  R. 

215  Mo.  521,  114  S.  W.  972,  20  L,.  R.  Co.,  129  Mass.  310;    Oates  v.  Union 

A.  (N.  S.)  987n.  R.  Co.,  27  R.  I.  499,  63  Atl.  675;  Hall 
»°  Birmingham  R.  &c.  Co.  v.  City  v.  Ogden  City  St.  R.   Co.,  13   Utah 

Stable  Co.,  119  Ala.  615,  24  So.  558,  243,  44  Pac.  1046,  57  Am.   St.  726; 

72  Am.  St.  955;   Lawler  v.  Hartford  Atlanta  Consol.  St.  R.  Co.  v.  Foster, 

St.  R.  Co.,  72  Conn.  74,  43  Atl.  545;  108  Ga.  223,  33  S.  E.  886;   Mahan  v. 

Metropolitan  St.  R.  Co.  v.  Johnson,  Union  Depot  &c.  Co.,  34  Minn.  29,  24 

90  Ga.  500,  16  S.  E.  49;  Chicago  City  N.  W.  293.   See  generally,  as  to  this 

R.  Co.  V.  Robinson,  127  111.  9,  18  N.  subject  and  as  to  whether  there  is 

B.  772,  4  L.  R.  A.  126  and  note,  11  a  distinction  as  to  the  effect  between 
Am.  St.  87;  Chicago  City  Ry.  Co.  v.  such  a  provision  in  a  statute  and 
Kastrzewa,  141  111.  App.  10;  Union  such  a  provision  in  an  ordinance, 
Trac.  Co.  v.  Howard,  —  Ind.  App.  Nellis  St.  R.  Ace.  Law,  35.  Such  an 
— ,  87  N.  B.  1103,  88  N.  E.  967;  ordinance  is  held  binding  on  the 
"Whitman's  Adm'r  v.  Louisville  Ry.  company  whether  accepted  by  it  or 
Co.,  134  Ky.  6,  119  S.  W.  165;  not.  Riska  v.  Union  Depot  R.  Co., 
Baltimore    Consol.    R.    Co.    v.    Rif-  180  Mo.  168,  79  S.  W.  445. 

cowiz,    89    Md.    338,    43    Atl.    762;  ""Highland    Ave.    &c.    R.    Co.    v. 

Carlson    v.    Lynn    &c.    R.    Co.,    172  Sampson,  112  Ala.  425,  20  So.  566; 

Mass.  388,  52  N.  E.  520;   Rascher  v.  Bresee    v.    Los    Angeles    Trac.    Co., 

East   Detroit   &c.   R.   Co.,    90   Mich.  149  Cal.  131,  85  Pac.  152,  5  L.  R.  A. 

413,  51  N.  W.  463,  30  Am.  St.  447;  (N.   S.)    1059n;    Clarke  v.  Bennett, 

Walker  v.  St.  Paul  City  R.  Co.,  81  123  Cal.  275,  55  Pac.  908;   Sluder  v. 

Minn.  404,  84  N.  W.  222,  51  L.  R.  A.  St.  Louis  Transit  Co.,  189  Mo.  107,  88 

632;    Winters  v.  Kansas  City  Cable  S.  W.  648;   Omaha  St.  R.  Co.  v.  Du- 

R.  Co.,  99  Mo.  509,  12  S.  W.  652,  6  vail,  40  Neb.  29,  58  N.  W.  531;  Cogs- 

L.  R.  A.  536  and  note,  17  Am.  St.  well  v.  West  &c.  R.  Co.,  5  Wash.  46, 

591;    Camden  &c.   R.   Co.  v.  United  31  Pac.  411;  San  Antonio  &c.  R.  Co. 

States  &c.  Co.,  68  N.  J.  Eq.  279,  59  v.  Watzlavzick  (Tex.  Civ.  App.),  28 

Atl.   523;    Newark  Pass.  R.   Co.   v.  S.  W.  115.   It  may  also  be  the  duty 

Block,  55  N.  J.  L.  605,  27  Atl.  1067,  of  the  motorman,  under  particular 

22  L.  R.  A.  374;   Silberstein  v.  Hous-  circumstances,  to  slacken  the  speed 

ton  &c.  R.  Co.,  117  N.  Y.  293,  22  N.  or    stop.      Citizens'    St.    Ry.    Co.   v. 

E.     951;     Harper     v.     Philadelphia  Lowe,  12  Ind.  App.  47,  39  N.  B.  165; 

Trac.  Co.,   175  Pa.   St.   129,   34  Atl.  Ellis  v.  Boston  &c.  R.  Co.,  160  Mass. 

356;   Wilson  v.  Citizens'  St.  R.  Co.,  341,    35    N.    E.    1127;    Benjamin    v. 

105  Tenn.  74,  58  S.  W.  1066;    Rich-  Holyoke     St.    Ry.     Co.,     160    Mass. 

mond  R.   &c.  Co.  v.  Garthright,  92  3,  35  N.  E.  95,  39  Am.  St.  446.    See 

Va.   627,  24  S.  E.  267,  32  L.  R.  A.  also,  Quincy  Horse  R.  Co.  v.  Gnuse, 

220,  53  Am.  St.  839;  Little  v.  Super-  38  111.  App.  212. 

ior  &c.  R.  Co.,  88  Wis.  402,  60  N.  W.  °^  Indianapolis     St.     Ry.     Co.     v. 

705;  Tacoma  R.  &c.  Co.  v.  Hays,  110  Schmidt,  35  Ind.  App.  202,  71  N.  B. 

Fed.  496,  49  C.  C.  A.  115;   Bwing  v.  663,  72  N.  E.  479;   Duncan  v.  Rome 

Toronto  R.  Co.,  24  Out.  R.  649.  St.  R.  Co.,  99  Ga.  98,  24  S.  B.  953; 
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in  other  directions  as  ■well.'"  Indeed,  the  rule  is  laid  down  broadly  by 
Judge  Thompson  that,  "in  view  of  the  great  danger  which  is  liable  to 
follow  from  an  omission  of  it,  the  law  exacts  nothing  less  than  that 


Swain  v.  Fourteenth  St.  R.  Co.,  93 
Cal.  179,  28  Pac.  829;  Central  Ry. 
Co.  V.  Knowles,  191  111.  241,  60  N.  B. 
829;  Greene  v.  Louisville  R.  Co., 
119  Ky.  862,  84  S.  W.  1154,  27  Ky. 
L.  316;  South  Covington  &c.  St.  R. 
Co.  V.  Herrklotz,  104  Ky.  400,  47 
S.  W.  265,  20  Ky.  L.  750;  Baltimore 
Trac.  Co.  v.  Wallace,  77  Md.  435,  26 
Atl.  518;  Levin  v.  Metropolitan  St. 
R.  Co.,  140  Mo.  624,  41  S.  W.  968; 
North  Hudson  &c.  R.  Co.  v.  Isley,  49 
N.  J.  L.  468,  10  Atl.  665;  Colabel  v. 
Metropolitan  St.  R.  Co.,  74  App. 
Div.  (N.  Y.)  505,  77  N.  Y.  S.  584; 
Harkins  v.  Pittsburgh  &c.  Trac.  Co., 
173  Pa.  St.  149,  33  Atl.  1045;  Sharp- 
ton  V.  Augusta  &c.  R.  Co.,  72  S.  Car. 
162,  51  S.  B.  553;  San  Antonio  Trac. 
Co.  V.  Levyson  (Tex.  Civ.  App.),  113 
S.  W.  569;  Hays  v.  Gainsville  St.  R. 
Co.,  70  Tex.  602,  8  S.  W.  491,  8  Am. 
St.  624;  Thoresen  v.  La  Crosse  City 
R.  Co.,  87  Wis.  597,  58  N.  W.  1051, 
41  Am.  St.  64;  Forrestal  v.  Milwau- 
kee Elec.  Ry.  &c.  Co.,  119  Wis.  495, 
97  N.  W.  182.  And  at  night  it  should 
have  some  kind  of  a  light  to  enable 
the  motorman  to  see  far  enough 
ahead.  Currie  v.  Consolidated  Ry. 
Co.,  81  Conn.  383,  71  Atl.  356;  Can- 
field  V.  North  Chicago  R.  Co.,  98  111. 
App.  1;  Indianapolis  St.  R.  Co.  v. 
Slifer,  35  Ind.  App.  700,  74  N.  B.  19; 
Buren  v.  St.  Louis  Transit  Co.,  104 
Mo.  App.  224,  78  S.  W.  680. 

"  In  2  Thomp.  Neg.,  §  1382,  citing 
Baltimore  Traction  Co.  v.  Wallace, 
77  Md.  435,  26  Atl.  518,  21  Wash.  L. 
313;  Winters  v.  Kansas  City  Cable 
R.  Co.,  99  Mo.  509,  12  S.  W.  652,  6  L. 
R.  A.  536,  17  Am.  St.  591,  40  Am.  & 
Eng.  R.  Cas.  261;  Owens  v.  People's 
Pass.  R.  Co.,  155  Pa.  St.  334,  26  Atl. 
748,  32  W.  N.  C.  313;  Schnur  v. 
Citizens'  Trac.  Co.,  153  Pa.  St.  29, 
25  Atl.  650,  34  Am.  St.  680,  23  Pitts. 
L.  J.  (N.  S.)  437;  Lahey  v.  Central 
Park  &c.  R.  Co.,  51  N.  Y.  St.  589,  22 
N.  Y.  S.  380;  Dallas  Rapid  Transit 
R.  Co.  V.  Elliott,  7  Tex.  Civ.  App. 
216,  26  S.  W.  455;  Thoresen  v.  La 
Crosse  City  R.  Co.,  87  Wis.  597,  58 


N.  W.  1051,  41  Am.  St.  64;  Kestner 
v.  Pittsburgh  &c.  Traction  Co.,  158 
Pa.  St.  422,  27  Atl.  1048;  Swain  v. 
Fourteenth  St.  R.  Co.,  93  Cal.  179, 
28  Pac.  829;  Senn  v.  Southern  R. 
Co.,  108  Mo.  142,  18  S.  W.  1007; 
Strutzel  v.  St.  Paul  City  R.  Co.,  47 
Minn.  543,  50  N.  W.  690,  11  Rail,  & 
Corp.  L.  J.  132;  Wells  v.  Brooklyn 
City  R.  Co.,  58  Hun  (N.  Y.)  389,  34 
N.  Y.  St.  636,  12  N.  Y.  S.  67;  Ander- 
son V.  Minneapolis  St.  R.  Co.,  42 
Minn.  490,  44  N.  W.  518,  18  Am.  St. 
525,  43  Am.  &  Eng.  Rail.  Cas.  294; 
Dallas  &c.  Transit  Co.  v.  Dunlap,  7 
Tex.  Civ.  App.  471,  26  S.  W.  877; 
Barnes  v.  Shreveport  &c.  R.  Co.,  47 
La.  Ann.  1218,  17  So.  782,  49  Am.  St. 
400,  and  note;  Jones  v.  Greensburg 
&c.  St.  R.  Co.,  9  Pa.  Sup.  Ct.  65,  43 
W.  N.  C.  298;  Baltimore  &c.  R.  Co. 
V.  McDonnell,  43  Md.  534,  552  (where 
this  duty  is  strongly  enforced); 
Pope  V.  Kansas  City  &c.  R.  Co.,  99 
Mo.  400,  12  S.  W.  891,  43  Am.  &  Bug. 
R.  Cas.  290;  Schmidt  v.  Steinway 
&c.  R.  Co.,  55  Hun  (N.  Y.)  496,  29  N. 
Y.  St.  200,  8  N.  Y.  S.  664  and  9  N. 
Y.  S.  939;  Citizens'  St.  R.  Co.  v. 
Merl,  134  Ind.  609,  33  N.  B.  1014; 
Mason  v.  Atlantic  Ave.  R.  Co.,  4 
Misc.  (N.  Y.)  291,  53  N.  Y.  St.  454, 
24  N.  Y.  S.  139.  See  also,  Collins  v. 
South  Boston  R.  Co.,  142  Mass.  301, 
7  N.  B.  856,  56  Am.  Rep.  675.  It  is 
also  said  that  this  duty  is  especially 
imperative  in  case  of  a  cable  or 
electric  car.  Schnur  v.  Citizens' 
Trac.  Co.,  153  Pa.  St.  29,  25  Atl.  650, 
34  Am.  St.  680;  Gilmore  v.  Federal 
St.  R.  Co.,  153  Pa.  St.  31,  25  Atl.  651, 
34  Am.  St.  682.  But  see,  as  to  what 
will  excuse  temporary  failure  to  per- 
form it,  Citizens'  St.  R.  Co.  v.  Carey, 
56  Ind.  396,  405;  Johnson  v.  Read- 
ing R.  Co.,  160  Pa.  St.  647,  28  Atl. 
1001,  40  Am.  St.  752;  Poland  v.  Mis- 
souri R.  Co.,  36  Mo.  484;  Culbertson 
V.  Metropolitan  St.  R.  Co.,  140  Mo. 
35,  36  S.  W.  834.  And  see,  as  to 
qualifications  of  Judge  Thompson's 
rule,  Macon  &c.  St.  R.  Co.  v.  Holmes, 
103  Ga.  655,  30  S.  E.  563. 
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the  driver,  the  motorman,  or  the  gripman  shall  keep  a  constant  look- 
out, not  only  ahead,  but  also  to  the  right  and  left,  so  as  to  discover 
persons  upon  the  track  in  dangerous  proximity  to  the  approaching 
car,  or  persons  approaching  the  track  without  discovering  or  taking 
heed  of  the  approaching  car."  And  the  fact  that  the  attention  of  the 
employes  is  attracted  or  directed  to  other  matters  does  not  ordinarily 
excuse  the  company  where  injury  is  inflicted  by  failure  to  perform  this 
duty.^""  Signals  and  warnings  must  also  be  given,  by  sounding  the 
gong  or  bell,  or  the  like,  in  a  proper  case,^  and  this  is  frequently  pre- 
scribed by  statute  or  ordinance.^  But  the  rate  of  speed,  or  the  failure 
to  give  a  signal  or  warning  will  not  make  the  company  liable  if  it  was 
not  a  proximate  cause  of  the  injury,^  as,  for  instance,  where  the  in- 
jured party  already  had  ample  notice  of  the  approach  of  the  car  and 


1"  Montgomery  v.  Johnson,  22  Ky. 
L.  596,  58  S.  W.  476;  Barnes  v. 
Shreveport  City  R.  Co.,  47  La.  Ann. 
1218,  17  So.  782,  49  Am.  St.  400,  and 
note;  Anderson  v.  Minneapolis  St. 
R.  Co.,  42  Minn.  490,  44  N.  W.  518, 
18  Am.  St.  525;  Saare  v.  Union  R. 
Co.,  20  Mo.  App.  211;  Dahl  v.  Mil- 
waukee City  R.  Co.,  65  Wis.  371,  27 
N.  W.  185.  See  also,  Commonwealth 
V.  Metropolitan  St.  R.  Co.,  107  Mass. 
236.  But  compare  Johnson  v.  Read- 
ing City  &c.  R.  Co.,  160  Pa.  St.  647, 
28  Atl.  1001,  40  Am.  St.  752;  Culbert- 
son  V.  Metropolitan  St.  R.  Co.,  140 
Mo.  35,  36  S.  W.  834,  showing  that 
momentary  diversion  of  attention 
may  sometimes  he  excused.  See  also, 
Theobald  v.  St.  Louis  Transit  Co., 
191  Mo.  395,  90  S.  W.  354. 

^Murphy  v.  Derby  St.  R,  Co.,  7S 
Conn.  249,  253,  47  Atl..  120;  Adams 
v.  Wilmington  &c.  R.  Co.,  3  Pen. 
(Del.)  512,  52  Atl.  264;  Schmidt  v. 
St.  Louis  R.  Co.,  163  Mo.  645,  63  S. 
W.  834;  J.  F.  Conrad  &c.  Co.  v.  St. 
Louis  &c.  R.  Co.,  89  Mo.  App.  391; 
Consolidated  Trac.  Co.  v.  Chenowith, 
61  N.  J.  L.  554,  35  Atl.  1067;  Kleiner 
v.  Third  Ave  R.  Co.,  162  N.  Y.  193, 
56  N.  B.  497;  Welsh  v.  United  Trac. 
Co.,  202  Pa.  530,  51  Atl.  1026; 
Citizens'  R.  Co.  v.  Holmes,  19  Tex. 
Civ.  App.  266,  46  S.  W.  116;  Bass  v. 
Norfolk  R.  &c.  Co.,  100  Va.  1,  40  S. 
E.  100;  Burian  v.  Seattle  Elec.  Co., 


26  Wash.  606,  67  Pac.  214.  But  see 
Theobald  v.  St.  Louis  Transit  Co., 
191  Mo.  395,  90  S.  W.  354. 

=  See  Driscoll  v.  Market  St.  &c.  R. 
Co.,  97  Cal.  553,  32  Pac.  591,  33  Am. 
St  203;  San  Antonio  &c.  R.  Co.  v. 
Mechler  (Tex.  Civ.  App.),  29  S.  W. 
202;  Gulf  &c.  R.  Co.  v.  Holt,  30  Tex. 
Civ.  App.  330,  70  S.  W.  591;  Chou- 
quette  v.  Southern  Elec.  R.  Co., 
152  Mo.  257,  53  S.  W.  897;  Bly  v. 
Nassau  St.  R.  Co.,  67  N.  H.  474,  32 
Atl.  764,  30  L.  R.  A.  303,  68  Am.  St. 
681. 

'Hoffman  v.  Syracuse  &c.  Co.,  50 
App.  Div.  (N.  Y.)  83,  63  N.  Y.  S.  442; 
Anderson  v.  Metropolitan  St.  R.  Co., 
30  Misc.  (N.  Y.)  104,  61  N.  Y.  S. 
899;  Molyneaux  v.  Southwest  &c. 
R.  Co.,  81  Mo.  App.  25;  Holdridge  v. 
Mendenhall,  108  Wis.  1,  83  N.  W. 
1109,  81  Am.  St.  871,  and  note; 
Trumbo  v.  City  St.  Car  Co.,  89  Va. 
780,  17  S.  E.  124.  See  also  Lenke- 
wicz  V.  Wilmington  City  Ry.  Co., 
—  Del.  — ,  74  Atl.  11;  Schmidt  v. 
St.  Louis  Transit  Co.,  140  Mo.  App. 
182,  120  S.  W.  96;  Dubosi  v.  New  Or- 
leans Ry.  &c.  Co.,  123  La.  Ann.  1029, 
49  So.  696.  See  for  evidence  held 
admissible  on  question  of  proxi- 
mate cause  and  proof  by  circumstan- 
tial evidence,  but  not  mere  specula- 
tion, Morse  v.  Consolidated  Ry.  Co., 
81  Conn.  395,  71  Atl.  553. 
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the  rate  of  speed  or  failure  to  give  warning  had  nothing  to  do  with 
causing  the  injury.* 

§  973.  Violation  of  ordinances. — ^There  is  conflict  among  the  au- 
thorities as  to  whether  the  violation  of  an  ordinance  is  negligence 
per  se  or  merely  evidence  of  negligence.  It  is  at  least  evidence  of  neg- 
ligence, and  may  justify  a  recovery  where  the  plaintiff  has  a  right  to 
rely  on  the  ordinance  and  is  injured  as  the  proximate  cause  thereof 
without  fault  on  his  part;  but,  as  elsewhere  pointed  out,  the  violation 
of  an  ordinance  is  not  actionable  negligence  in  such  a  sense  as  to  au- 
thorize a  recovery  unless  it  was  a  proximate  cause  of  the  injury  com- 
plained of.  The  general  subject  is  so  fully  considered  elsewhere,  how- 
ever, and  so  many  illustrative  eases  are  referred  to  in  other  sections 
of  this  chapter,  that  it  will  be  suflBeient  here  to  merely  cite  a  few  of  the 
more  recent  decisions.^  A  rule  of  a  street  railway  company,  merely 
for  its  employes,  that  cars  shall  not  pass  engine  houses  at  a  speed  in 
excess  of  four  miles  an  hour  does  not  add  to  its  obligations  to  the  public 
so  as  to  constitute  negligence  as  to  a  traveler  in  case  of  a  collision  with 
his  vehicle,  and  make  the  company  liable  therefor  when  it  would  not 
otherwise  be  liable.^  And  where  an  ordinance  fixed  the  maximum  rate 
of  speed  at  eight  miles  an  hour,  but  also  required  the  cars  to  be  operated 
according  to  the  provisions  of  the  charter,  it  was  held  that  a  com- 

'Hot  Springs  St.  Ry.  Co.  v.  Hil-  Co.,  4  Allen  (Mass.)  283;  Baltimore 

dreth,   72  Ark.  572,   82   S.  W.   245;  City  &c.  Co.  v.   McDonnell,  43   Md. 

Garvick  v.  United  Rys.  &c.  Co.,  101  534;    Denison  &c.  R.  Co.  v.  Powell, 

Md.  239,  61  Atl.  138;    Louisville  R.  35    Tex.    Oiv.    App.    454,    80    S.    W. 

Co.  V.   Colston,   117   Ky.   804,   79   S.  1054;  Heebe  v.  New  Orleans  &c.  Co., 

W.   243;   25   Ky.  L,.   193S;    Tashjian  110  La.  970,  35  So.  251;    Mueller  v. 

V.  Worcester  &c.  R.  Co.,  177  Mass.  Milwaukee  St.  R.  Co.,  86  Wis.  340, 

75,  58  N.  E.  281;  Murray  v.  St.  Louis  56  N.  W.  914,  21  L.  R.  A.  721;  Hays 

Transit  Co.,  176  Mo.  183,  75   S.  W.  v.  Tacoma  R.  &c.  Co.,  106  Fed.  48. 

611;    Jager  v.  Coney   Island  &c.  R.  For  a  case  in  which  the  violation  of 

Co.,  84  Hun  (N.Y.)  307;  32  N.  Y.  S.  an   ordinance   by   the    plaintiff    did 

304.   It  is  also  held,  in  the  case  first  not  defeat  a  recovery,  see  Laethem 

dted,  that  there  is  no  presumption  v.  Ft.  Wayne  &c.  R.  Co.,  100  Mich, 

in  case  of  collision  as  to  which  par-  297,  58  N.  W.  996. 

ty  negligently  caused  the  injury.  » McKernan  v.  Detroit  Citizens'  St. 

°  Deitring  v.  St.  Louis  Transit  Co.,  R.  Co.,  138  Mich.  519,  101  N.  W.  812, 

109   Mo.   App.   524,    85    S.   W.    140;  68  L.  R.  A.  347.     See  also,  Fonda  v. 

Holden  v.  Missouri  R.  Co.,  108  Mo.  St.  Paul  City  R.  Co.,  71  Minn.  438, 

App.  665,  84  S.  W.  133;   Hutchinson  74  N.  W.  166,  70  Am.  St.  341.     But 

v.    Missouri    Pac.    R.    Co.,    161    Mo.  compare  Dublin  &c.  R.  Co.  v.  Slat- 

246,  61   S.  W.  635,   852,  84  Am.  St.  tery  (L.  R.),  3  App.  Cas.  1115;  Kern 

710;   Hall  v.  Ogden  City  St.  R.  Co.,  v.  Des  Moines  City  R.  Co.,  141  Iowa 

13  Utah  243,  44  Pac.  1046,   57  Am.  620,  118  N.  W.  451. 
St.  726;   Wright  v.  Maiden  &c.  R. 
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pany  whose  franchise  provided  that  its  cars  might  be  run  at  a  greater 
rate  of  speed  was  entitled  to  so  run  them  and  that  the  franchise  must 
be  considered  part  of  the  charter.'  There  are  also  some  instances  in 
which  an  ordinance  has  been  held  not  to  create  any  liability  or  operate 
in  favor  of  persons  injured  from  or  by  the  failure  of  the  company  to 
obey  it.^ 

§  974.  Collision  between  cars  and  vehicles  or  travelers  on  street — 
Generally. — A  street  railway  company  is  not  bound,  as  to  other  travel- 
ers upon  the  street,  to  use  the  highest  possible  degree  of  care  in  select- 
ing its  employes  and  appliances  and  in  running  its  cars,  but  it  should 
act  with  reference  to  the  fact  that  travelers  have,  in  general,  equal 
right  to  use  the  street  and  are  to  be  expected  upon  it,  and  should  use 
reasonable  care,  under  the  circumstances  and  in  view  of  the  danger  to 
be  expected,  to  have  competent  servants  and  appliances  and  to  so  run 
its  cars  as  to  avoid  collisions  and  injuries  to  vehicles  and  travelers 
upon  the  street.*  As  already  shown,  a  proper  lookout  should  be  kept, 
and  the  car  should  not  be  run  at  a  dangerous,  unusual  and  unnecessary 
rate  of  speed.  It  should  not  exceed  the  ordinance  or  statute  rate  of 
speed,  and  even  that  rate  may  be  negligent  under  particular  circum- 
stances.   So,  care  should  be  exercised  not  to  collide  with  vehicles  or 

'  Ruschenberg  v.  Southern  &c.  Co.,       '  See  Mock  v.  Los  Angeles  Trac. 

161  Mo.  70,  61  S.  W.  626.    But  there  Co.,  139  Cal.  616,  73  Pac.  455;   Zim- 

may  be  negligence,  under  particular  merman  v.  Denver  &c.  Co.,  18  Colo, 

circumstances,   even   in   running  at  App.   480,   72   Pac.   607;    Dougherty 

the  ordinance  rate.     Schmidt  v.  St.  v.  Missouri  R.  Co.,  97  Mo.  647,  8  S. 

Louis  R.  Co.,  149  Mo.  269,  50  S.  "W.  W.  900,  11  S.  W.  251;   Memphis  St. 

921,    73    Am.    St.    380;    Fry   v.    St.  R.  Co.  v.  Kartright,  110  Tenn.  277, 

Louis  Transit  Co.,  Ill  Mo.  App.  324,  75  S.  W.  719,  100  Am.  St.  807;  Ack- 

85  S.  W.  960;   Quincy  Horse  &c.  Co.  erman  v.  Union  Trac.  Co.,  205  Pa. 

v.  Gnuse,  38  111.  App.  212;    Heinzle  477,    55    Atl.    16;    Unger   v.    Forty- 

V.  Metropolitan  St.  R.  Co.,  182  Mo.  second  St.  R.  Co.,  51  N.  Y.  497;  Pen- 

528,  81  S.  "W.  848.  dleton    St.   R.   Co.   v.    Stallman,    22 

«Holwerson   v.    St.    Louis   &c.   R.  Ohio  St.  1;   Hall  v.  Ogden  City  St. 

Co.,  157  Mo.  216,  57  S.  W.  770,  50  R.  Co.,  13  Utah  243,  44  Pac.   1046, 

L.  R.  A.  850;   Rockford  City  R.  Co.  57  Am.   St.  726.     As  to  liability  to 

V.  Blake,  173  111.  354,  50  N.  E.  1070,  laborers    and    workmen    on    street, 

64  Am.  St.  122.     But  compare  Geb-  see  Pittsburg  Elec.  R.  Co.  v.  Kelly, 

hart   V.    St.   Louis   Transit   Co.,    97  57   Kan.    514,   46   Pac.    945;    Owens 

Mo.   App.    373,   71    S.   W.    448;    Mc-  v.  People's  Pass.  R.  Co.,  155  Pa.  St. 

Lain  v.  St.  Louis  &c.  R.  Co.,  100  Mo.  334,  26  Atl.  748;    Schmidt  v.  Stein- 

App.   374,   73   S.   W.   909;    Riska  v.  way  &c.  R.  Co.,  132  N.  Y.   566,  30 

Union  Depot  R.  Co.,  180  Mo.  168,  79  N.    E.    389;    Third   Ave.    R.    Co.   v. 

S.  W.   445;    Memphis   St.  R.  Co.  v.  Krausz,  112  Fed.   379,   50   C.   C.  A. 

Haynes,    112   Tenn.    712,    81    S.    W.  293. 
374.     See  Caswell  v.  Boston  &c.  R. 
Co.,  190  Mass.  527,  77  N.  E.  380. 
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persons  on  or  near  the  track  or  about  to  cross  it.  And  where  one  is 
discovered  to  be  in  danger  precautions  may  be  required  or  some  act 
may  be  demanded,  even  to  constitute  reasonable  care  under  the  cir- 
cumstances, that  might  not  be  necessary  under  other  circumstances. 

§  975.  Vehicles  going  in  same  direction — Running  down  vehicles 
from  behind. — There  are  many  cases  in  which  vehicles  have  been  run 
into  from  behind  by  street  cars  going  in  the  same  direction.  As  al- 
ready stated,  one  is  not  a  trespasser  merely  because  he  is  driving 
along  that  part  of  a  street  occupied  by  a  street  railway  track,  and, 
indeed,  it  is  often  necessary  to  drive  along  a  street  railway  track  for 
a  short  distance  to  avoid  an  obstruction  or  the  like.  One  who  does 
so  usually  has  a  right,  within  limits,  to  suppose  or  assume  that  a  car 
will  not  approach  dangerously  near  him  from  the  rear  at  a  high  rate 
of  speed,  or  without  a  lookout  or  warning,^'  for  the  company  cannot 
under  ordinary  circumstances  run  him  down  without  being  guilty  of 
negligence  or  willful  wrong,^^  and  while  he  himself  must  exercise 
reasonable  or  ordinary  care,^^  he  is  not  required  to  keep  a  constant 


"Indianapolis  St.  R.  Co.  v. 
Marschke,  166  Ind.  490,  77  N.  E. 
945,  where  It  Is  said:  "A  permis- 
sion granted  by  the  authorities  to 
an  electric  railroad  company  to  lay 
tracks  on  a  puhllc  street  and  oper- 
ate electric  cars  along  the  same 
does  not  amount  to  an  abandonment 
in  favor  of  the  company  of  the  space 
occupied  by  the  tracks.  As  the  cars 
cannot  turn  out,  and  as  their  speed 
is  usually  greater  than  that  of  many 
other  conveyances,  they  are  entitled 
to  the  precedence  which  the  neces- 
sity of  the  situation  requires,  but 
their  movements  should  be  regu- 
lated with  a  due  regard  to  the  situ- 
ation of  the  drivers  of  other  ve- 
hicles. Commonwealth  v.  Temple, 
14  Gray  (Mass.)  69,  78;  Vincent  v. 
Norton  &c.  St.  R.  Co.,  180  Mass. 
104,  61  N.  E.  822;  Benjamin  v.  Hol- 
yoke  St.  R.  Co.,  160  Mass.  3,  35  N. 
E.  95,  39  Am-.  St.  446;  Marden  v. 
Portsmouth  &c.  R.  Co.,  100  Me.  41, 
60  Atl.  530,  69  L.  R.  A.  300;  Greene 
V.  Louisville  R.  Co.,  119  Ky.  862, 
84  S.  W.  1154,  27  Ky.  L.  316;  Bald- 
win St.  R.  Law,  421.  *  *  *  It 
must  not  be  forgotten  that  a  person 
driving  along  a  street  railroad  track 
in   broad   daylight   has   a   right,   at 


least  in  some  degree,  to  indulge  in 
the  supposition  that  if  a  car  is  ap- 
proaching from  the  rear  a  proper 
lookout  is  being  maintained  there- 
on, and  that  ordinary  care  not  to 
injure  him  will  be  exercised. 
Greene  v.  Louisville  R.  Co.,  119  Ky. 
862,  84  S.  "W.  1154,  27  Ky.  L.  316; 
Ablard  v.  Detroit  United  Railway, 
139  Mich.  248,  102  N.  W.  741;  Mem- 
phis St.  R.  Co.  V.  Haynes,  112  Tenn. 
712,  81  S.  W.  374.  See  Stringer  v. 
Frost,  116  Ind.  477,  19  N.  E.  331,  2 
L.  R.  A.  614,  9  Am.  St.  875."  And 
see  also,  Indianapolis  St.  R.  Co.  v. 
Darnell,  32  Ind.  App.  687,  68  N.  E. 
609;  Noll  V.  St.  Louis  Transit  Co., 
100  Mo.  App.  367,  73  S.  W.  907. 
Compare  Deitsch  v.  Trans  St. 
Mary's  Trac.  Co.,  155  Mich.  15,  118 
N.  W.  489. 

'^Vincent  v.  Norton  &c.  Co.,  180 
Mass.  104,  61  N.  B.  822;  Holzman  v. 
Metropolitan  St.  R.  Co.,  31  Misc.  (N. 
Y.)  644,  64  N.  Y.  S.  1120;  Richmond 
&c.  Co.  V.  Allen,  103  Va.  532,  49  S. 
B.  656. 

'^  See  Hot  Springs  St.  R.  Co.  v. 
Hildreth,  72  Ark.  572,  82  S.  W.  245; 
Seele  v.  Boston  &c.  St.  R.  Co.,  187 
Mass.  248,  72  N.  E.  971;  Tognazzi 
V.  Milford  &c.  St.  R.  Co.,  201  Mass. 
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lookout  behind.^'  "'The  very  fact  that  a  street  car  drives  upon  a 
vehicle  which  is  proceeding  ahead  of  it  in  the  same  direction,"  it  has 
been  said,  "furnishes  cogent  evidence  of  negligence  capable  of  ex- 
planation in  very  few  cases."^*  The  driver  of  the  vehicle  cannot 
perform  his  duty  of  driving  so  as  to  avoid  injury  to  his  team,  to  his 
load,  or  to  pedestrians  or  other  vehicles  on  the  street,  and  at  the  same 
time  constantly  look  behind  him  to  watch  for  approaching  cars,  and  he 
is  not  required  to  constantly  look  behind,  but  may  usually  expect  the 
customary  signal,  and,  under  ordinary  circumstances  where  he  could 
be  easily  seen  by  the  motorman  it  is  said,  that  the  driver  of  a  vehicle 
may  be  presumed  to  have  known  that  he  could  only  be  run  down  by 
carelessness  or  willfulness  on  the  part  of  the  company  or  its  employes.^^ 
"Sometimes,"  says  Judge  Thompson,^®  "the  structure  of  his  vehicle 
or  of  his  load  is  such  as  would  prevent  him  from  seeing  a  car  ap- 
proaching him  from  behind.  He  is  not  driving  toward  the  source  of 
danger,  as  is  generally  the  ease  where  car  and  vehicle  collide  at  a  street 
crossing,  but  he  is  receding  from  it  and  it  is  pursuing  him.  On  the 
other  hand,  the  driver,  motorman,  or  gripman  in  charge  of  the  car  is 
propelling  the  instrument  of  danger,  and  his  duty  of  keeping  a  look- 
out in  front,  and  his  knowledge  based  upon  his  experience,  skill,  and 
competency,  of  the  distance  within  which  he  can  stop  his  car  so  as 
to  avoid  a  collision,  tend  strongly  to  put  upon  him  the  responsibility 
in  case  a  collision  takes  place.    When  he  sees  a  vehicle  on  the  street  a 

7,  86  N.  E.  799,  21  L.  R.  A.  (N.  S.)  eler  is  not  ordinarily  bound  to  antic- 

309n;  Union  Biscuit  Co.  v.  St.  Louis  ipate  negligence  on  the  part  of  street 

Transit  Co.,  108  Mo.  App.  297,  83  S.  railway   employes.      O'Brien    v.    St. 

W.   288    (must  look  back   at  inter-  Paul  City  R.  Co.,  98  Minn.  205,  108 

vals);    Schleicher  v.  Interurban  St.  N.  W.  805;   Meng  v.  St.  Louis  &c  R. 

R.    Co.,    91   N.    Y.    S.    356    (same);  Co.,  108  Mo.  App.  553,  84  S.  W.  213; 

Adolph  V.  Central  Park  &c.  R.  Co.,  Union  Trac.  Co.  v.  Vandercook,   32 

76  N.  Y.  530  (same).  Ind.  App.  621,  69  N.  E.  486;   Vroo- 

"  Indianapolis   St.  R.  Co.  v.  Dar-  man  v.  North  Jersey  St.  R.  Co.,  70 

nell,  32  Ind.  App.  687,  68  N.  E.  609;  N.  J.  L.  818,  59  Atl.  459;   and  cases 

Richmond  &c.  Co.  v.  Allen,  103  Va.  reviewed  in  Bremer  v.  St.  Paul  City 

532,  49  S.  E.  656;    Richmond  Trac.  R.   Co.,    107   Minn.    326,   120   N.   W. 

Co.  V.  Clark,  101  Va.  382,  43  S.  E.  382,  21  L.  R.  A.  (N.  S.)  887n. 

618;    Ablard   v.    Detroit   United   R.,  "2  Thomp.  Neg.  (2d  ed.),  §  1404. 

139  Mich.  248,  102  N.  W.  741;  Mayes  "  Indianapolis   St.  R.   Co.  v.   Dar- 

V.  Metropolitan  St.  R.  Co.,  121  Mo.  nell,  32  Ind.  App.  687,  696,  68  N.  E. 

App    614    97   S.  W.   612.     See  also,  609;  Tunison  v.  Weadock,  130  Mich. 

Vincent  v.  Norton  &c.  St.  R.  Co.,  180  141,  89  N.  W.  703;   Vincent  v.  Nor- 

Mass.  104,  61  N.  E.  822;   Belford  v.  ton  &c.  St.  R.  Co.,  180  Mass.  104,  61 

Brooklyn   Heights  R.   Co.,   86   App.  N.    B.    822.      See    also,    Conway    v. 

Div.  (N.  Y.)  388,  83  N.  Y.  S.  836.  And  New  Orleans  &c.  R.  Co.,  51  La.  Ann. 

in    cases    involving    various    states  146,  24  So.  780. 

of  fact  it  has  been  held  that  a  trav-  ^=2  Thomp.  Neg.  (2d  ed.),  §  1404. 
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short  distance  in  front  of  him,  it  is,  therefore,  his  duty  to  reduce  his 
car  to  control,  and  so  to  manage  it  as  to  avoid  a  collision  if  this  can 
be  done  by  the  exercise  of  reasonable  promptness  and  energy."  He 
may  not  rightfully  increase  the  speed  of  the  car,  where  the  person 
driving  in  front  of  him  has  not  left  the  track  upon  the  sounding  of 
the  gong,  where  he  knows  or  ought  to  know  that  such  person  is  not 
aware  of  his  approach.^s  JSTor  will  he  be  justified  in  increasing  the 
speed  of  his  car,  after  having  it  under  full  control,  when  but  a  few 
feet  ahead  of  him  is  a  wagon  loaded  with  bales,  and  so  close  to  the 
track  as  to  be  rubbed  by  the  car  in  passing  it."  ISTegligence  may  be 
imputed  to  him  in  failing  to  stop  his  car  at  once  upon  seeing  the 
wheels  of  a  heavily  loaded  wagon  in  front  of  the  car  slip  on  the  track 
while  the  driver  is  attempting  to  get  out  of  the  way.^°  To  drive  upon 
a  vehicle  proceeding  in  front  of  Ms  car  in  the  same  direction  without 
giving  any  signal,  is  an  act  from  which  a  jury  will  obviously  be  allowed 
to  infer  negligence.^^  *  *  *  "^Vhere  he  makes  no  effort  to  avoid 
a  collision  with  the  person  driving  in  front  of  him,  although  he  knows 
of  the  danger,  it  will  be  no  defense  on  the  part  of  the  company  that 
the  driver  of  the  vehicle  failed  to  observe  the  approach  of  the  car.^^ 
Whether  he  was  negligent  in  attempting  to  pass  a  horse  and  wagon 
driving  in  the  same  direction  on  a  narrow  bridge,  where  the  space 
between  the  car  and  the  wagon  was  very  small,  though  sufficient  if 
the  horse  had  not  swerved, — will  present  a  question  for  the  jury.^^ 
But  negligence  is  not  necessarily  imputed  to  him  for  following  with 
his  cable  car  after  a  buggy,  which  is  only  two  or  three  feet  ahead  of 
him  and  traveling  at  the  same  rate  of  speed,  when  he  has  his  car  under 

"  Citing  Flannagan  v.  St.  Paul  &c.  Co.,  113  Mich.  513,  71  N.  W.  851,  4 

R.  Co.,  68  Minn.  300,  71  N.  W.  379;  Det.  L.  N.  377. 

Consolidated  Traction  Co.  v.  Haight,  ^  Citing  Fishbach  v.  Steinway  R. 

59   N.  J.   L.   577,   37   Atl.   135.     See  Co.,  11  App.  Div.  (N.  Y.)  152,  42  N. 

also.  South  Chicago  City  R.  Co.  v.  Y.  S.  883;    Louisville  &c.  R.  Co.  v. 

Kinnare,  96  111.  App.  210;    Bruss  v.  Stammers,  47  S.  W.  341,  20  Ky.  L. 

Metropolitan  St.  R.  Co.,  66  App.  Div.  688    (not  to  be  rep.).    See  also,  In- 

(N.  Y.)    554    73  N.  Y.  S.   256;    Bal-  dianapolis  St.  R.  Co.  v.  Darnell,  32 

timore  Trac.   Co.   v.  Appel,   80   Md.  Ind.  App.  687,  68  N.  E.  609;    North 

603,  31  Atl.  964.  Chicago  St.  R.  Co.  v.  Rodert,  203  111. 

"Citing  Wilkins  v.  Omaha  &c.  R.  413,  67  N.  E.  812;  Adams  v.  Camden 

Co.,  96  Iowa  668,  65  N.  W.  987.  &c.  R.  Co.,  69  N.  J.  424,  55  Atl.  254; 

^  Citing  Blakeslee  v.  Consolidated  Hanlon  v.  Milwaukee  &c.  R.  Co.,  118 

St.  R.  Co.,  112   Mich.  63,  70  N.  W.  Wis.  210,  95  N.  W.  100. 

408,  29  Chic.  Leg.  News,  257;   3  Det.  ^=  Citing  Wilkins  v.  Omaha  &c.  R. 

L.  N.  844.     See  also.  Knoll  v.  Third  Co.,  96  Iowa  668,  65  N.  W.  987. 

Ave.  R.  Co.,  46  App.  Div.    (N.  Y.)  ^'Citing   Reilly   v.   Troy   City  R. 

527,  62  N.  Y.  S.  16.  Co.,  32  App.  Div.  (N.  Y.)  131,  52  N. 

"'  Citing  Bush  v.  St.  Joseph  &c.  R.  Y.  S.  611. 
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perfect  control,  and  a  collision  is  caused  by  a  temporary  check  in  tlie 
rate  of  speed  of  the  buggy  which  the  gripman  could  not  foresee.""* 
And  it  has  been  held  that  the  motorman  ordinarily  has  the  right  to 
assume  that  where  warning  is  duly  given  or  there  is  an  unobstructed 
view  the  driver  of  the  vehicle  will  get  out  of  the  way,"^  but  he  is  not 
always  Justified  in  acting  on  such  assumption  nor  in  failing  to  make 
an  effort  to  stop  after  he  discovers  that  the  signal  is  not  heeded.^" 

§  976.  Injuries  to  persons  crossmg  tracks. — At  street  intersections 
and  crossings  there  is  especial  reason  for  keeping  a  lookout,  running 
at  a  proper  rate  of  speed,  giving  signals  or  warnings,  and  having  the 
car  under  control."^  The  car  and  travelers  upon  the  street  are  said 
to  have  an  equal  right  to  cross,  and  each  must  exercise  it  with  refer- 
ence to  that  fact  and  use  reasonable  care  to  avoid  collision  and  not  to 
interfere  with  the  right  of  the  other."*  In  a  recent  textbook  the  fol- 
lowing is  laid  down  as  a  general  rule  upon  the  subject :  "At  the  inter- 
section of  two  streets  a  pedestrian  or  the  driver  of  ^  vehicle  has  the 
right  to  cross  the  tracks  of  a  street  surface  railroad,  notwithstanding 
a  car  is  in  sight,  provided  there  is  a  reasonable  opportunity  to  do  so 
without  obstructing  the  passage  of  the  car  unnecessarily;  and  if  for 

^Citing  Hicks  v.  Citizens'  St.  R.  771;    Gray  v.  St.  Paul  City  R.  Co., 

Co.,  124  Mo.  115,  27   S.  W.  542,  25  87  Minn.  280,  91  N.  W.  1106;  Savage 

L.  R.  A.  508.    See  also,  Chicago  City  v.  Chicago  &c.  Ry.  Co.,  238  111.  392, 

R.  Co.  V.  Abler,  107  111.  App.  397.  87  N.  E.  377;   Chicago  City  R.  Co.  v. 

''Morrisey    v.     Bridgeport    Trac.  Jennings,  157  111.  274,  41  N.  B.  629; 

Co.,  68  Conn.  215,  35  Atl.  1126;  Gess-  West  Chicago  St.  R.   Co.  v.  McCal- 

ner  v.  Metropolitan  St.  Ry.  Co.,  137  lum,  169  111.  240,  48  N.  E.  424. 
Mo.  App.   47,  119   S.  W.   528;    Pan-        2=  See  Omaha  St.  R.   Co.  v.  Cam- 

tages  V.  Seattle  Elec.  Co.,  55  "Wash,  eron,   43   Neb.   297,   61   N.   "W.    606; 

453,    104    Pac.    629;    Cawley   v.    La  O'Neil  v.  Dry  Dock  &c.  R.  Co.,  129 

Crosse  City  R.  Co.,  106  Wis.  239,  82  N.  Y.  125,  130,  29  N.  E.  84,  26  Am. 

N.  W.  197.  St.  512;    Chapman  v.  Atlantic  Ave. 

2" White  V.  Worcester  Consol.   St.  R.  Co.,  14  Misc.   (N.  Y.)   384,  70  N. 

R.  Co.,  167  Mass.  43,  44  N.  E.  1052;  Y.  St.  753,  35  N.  Y.  S.  1045;  Cole  v. 

North  Chicago  St.  R.  Co.  v.  Rodert,  Central   R.   Co.,   103    111.   App.   160; 

203  111.  413,  67  N.  E.  812;   Bedell  v.  Chicago   City  R.   Co.   v.   Mertensen, 

Detroit  &c.  R.  Co.,  131  Mich.  668,  92  100    111.   App.    306;    Strutzel   v.    St. 

N.  W.  349.  Paul  City  R.  Co.,  47  Minn.  543,  30 

"See    Cincinnati    St.    R.    Co.    v.  N.  W.  690;   Bremer  v.  St.  Paul  City 

Snell,  54  Ohio  St.  197,  43  N.  E.  207,  R.   Co.,   107   Minn.   326,   120   N.  W. 

32  L.  R.  A.  276;  Bernhart  v.  Roches-  382,    21    L.    R.    A.     (N.    S.)     887n; 

ter  R.  Co.,  68  Hun   (N.  Y.)   369,  22  Traver   v.    Spokane    St.   R.   Co.,    25 

N.  Y.  S.  821;    Hall  v.  Ogden  &c.  R.  Wash.   225,   65  Pac.   284.     See  also, 

Co.,  13  Utah  243,   44  Pac.  1046,  57  Birmingham  R.  &c.  Co.  v.  Oldham, 

Am.  St.  726;  Haight  v.  Hamilton  St.  141   Ala.   195,   37   So.   452;    Kerr  v. 

R.  Co.,  29  Ont.  279;  United  Rys.  &c.  Boston  Elevated  R.  Co.,  188  Mass. 

Co.  V.  Carneal,  110  Md.  211,  72  Atl.  434,  74  N.  E.  669. 
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that  purpose,  it  is  necessary  for  the  person  having  charge  of  the  motive 
power  of  the  car,  to  check  its  speed,  or  even  to  entirely  stop  the  car 
for  a  short  period,  it  is  his  duty  to  do  so,  and  the  person  crossing  the 
track  has  the  right,  -without  being  necessarily  chargeable  with  con- 
tributory negligence,  to  assume  that  that  duty  will  be  performed ;  the 
rights  of  the  pedestrian  or  the  driver  of  the  vehicle  and  of  the  person 
in  charge  of  the  motive  power  of  such  car,  under  these  circumstances, 
are  reciprocal,  and  each  is  bound  to  use  diligence  to  avoid  a  col- 
lision."2»  The  question  of  negligence  and  contributory  negligence  in 
such  cases  depends  largely  upon  the  relative  distance  of  the  car  and 
vehicle  attempting  to  cross,  as  to  which  first  makes  the  attempt,  and 
other  circumstances  of  the  particular  case.^"  The  traveler  must  not 
attempt  to  cross  upon  a  nice  calculation  of  chances,  ^^  but  if  he  reaches 
the  crossing  first  and  apparently  has  ample  time  to  cross  in  safety  he 
is  not  necessarily  guilty  of  contributory  negligence  in  attempting  to 


=»Nellis  St.  R.  Ace.  Law,  252,  cit- 
ing Piercy  v.  Metropolitan  St.  R. 
Co.,  30  Misc.  (N.  Y.)  612,  62  N.  Y. 
S.  867;  Sctioener  v.  Metropolitan 
St.  R.  Co.,  72  App.  Div.  (N.  Y.)  23, 
76  N.  Y.  S.  157;  West  Chicago  St. 
R.  Co.  V.  McCallum,  169  111.  240,  48 
N.  B.  424;  Stanley  v.  Union  Depot 
R.  Co.,  114  Mo.  606,  21  S.  W.  832; 
Baltimore  Trac.  Co.  v.  "Wallace,  77 
Md.  435,  26  Atl.  518,  and  other  New 
York  cases.  See  also,  Laufer  v. 
Bridgeport  Trac.  Co.,  68  Conn.  475, 
37  Atl.  379,  37  L.  R.  A.  533;  Metro- 
politan St.  R.  Co.  V.  Slayman,  64 
Kan.  722,  68  Pac.  624;  Keefe  v.  Seat- 
tle Elec.  Co.,  55  Wash.  448,  104  Pac. 
774.  That  the  traveler  has  a  right 
to  assume  that  a  motorman  coming 
from  behind  will  give  him  time  to 
cross  after  he  has  started  to  do  so, 
see  Williamson  v.  Old  Colony  St.  R. 
Co.,  191  Mass.  144,  77  N.  E.  655,  656, 
5  L.  R.  A.  (N.  S.)  1081n,  and  other 
Massachusetts  cases  there  cited. 

™  See  Creavin  v.  Newton  St.  R. 
Co.,  176  Mass.  529,  57  N.  B.  994; 
Metropolitan  St.  R.  Co.  v.  Slayman, 
64  Kan.  722,  68  Pac.  628;  Denver 
City  Tramway  Co.  v.  Martin,  44 
Colo.  324,  98  Pac.  836;  Ryan  v.  De- 
troit Citizens'  St.  R.  Co.,  123  Mich. 
597,  82  N.  W.  278;  Flannagan  v.  St. 
Paul  City  R.  Co.,  68  Minn.  300,  71 
N.  W.  379;   North  Jersey  St.  R.  Co. 


V.  Schwartz,  66  N.  J.  L.  437,  49  Atl. 
683;  Moore  v.  Charlotte  Elec.  R.  Co., 
128  N.  Car.  455,  39  S.  B.  57;  Buh- 
rens  v.  Dry  Dock  &c.  R.  Co.,  53 
Hun  (N.  Y.)  571,  6  N.  Y.  S.  224; 
Curry  v.  Union  Elec.  R.  Co.,  86  Hun 
(N.  Y.)  559.  33  N.  Y.  S.  728;  Saun- 
ders V.  City  &c.  R.  Co.,  99  Tenn. 
130,  41  S.  W.  1031;  Teach  v.  Mil- 
waukee Elec.  R.  &c.  Co.,  108  Wis. 
593,  84  N.  W.  823,  53  L.  R.  A.  618. 
See  also,  Kern  v.  Des  Moines  City 
R.  Co.,  141  Iowa  620,  118  N.  W.  451; 
McDivitt  v.  Des  Moines  City  R.  Co., 
141  Iowa  689,  118  N.  W.  459. 

»iDe  Lon  v.  Kokomo  City  St.  R. 
Co.,  22  Ind.  App.  377,  53  N.  E.  847; 
South  Covington  St.  R.  Co.  v.  Ens- 
len,  18  Ky.  L.  921,  38  S.  W.  850.  See 
also,  Ft.  Smith  &c.  Trac.  Co.  v. 
Barnes,  80  Ark.  169,  96  S.  W.  976; 
O'Brien  ^.  St.  Paul  City  R.  Co.,  98 
Minn.  205,  108  N.  W.  805,  806; 
Heebe  v.  New  Orleans  &c.  Co.,  110 
La.  970,  35  So.  251;  Heying  v. 
United  R.  &c.  Co.,  100  Md.  281,  59 
Atl.  667;  Hilts  v.  Foote,  125  Mich. 
241,  84  N.  W.  139;  Rider  v.  Syra- 
cuse &c.  R.  Co.,  171  N.  Y.  139,  63 
N.  B.  836,  58  L.  R.  A.  125;  Gass  v. 
New  York  City  R.  Co.,  88  N.  Y.  S. 
950;  Goldmann  v.  Milwaukee  Blec. 
R.  &c.  Co.,  123  Wis.  168,  101  N.  W. 
384. 


§  977 


EOADS  AND  STREETS. 


446 


cross  even  though  he  may  see  the  car  a  comparatively  short  distance 
away/^  and  the  company  may  be  liable  in  any  event  if  the  motorman 
discovers  his  danger  in  time  to  avoid  injury  and  does  not  make  reason- 
able effort  to  do  so ;  but  the  company  otherwise  free  from  fault  is  not 
liable  for  mere  error  of  judgment  on  the  part  of  a  motorman  at  a 
critical  moment.^^  A  person  is  not  a  trespasser,  nor  is  he  necessarily 
guilty  of  contributory  negligence,  in  crossing  the  track  in  the  "street 
either  on  foot  or  in  a  vehicle  at  some  other  place  than  a  regular  street 
intersection  or  crossing.^*  But  where  one  suddenly  and  unexpectedly 
darts  or  turns  his  vehicle  across  or  on  to  the  track  such  conduct  may 
and  often  does  have  an  important,  and,  indeed,  controlling  bearing 
upon  both  the  question  of  negligence  and  the  question  of  contributory 
negligence.^'' 

§  977.    Crossing  street  railway  tracks — ^Look  and  listen  rule. — 

There  is  considerable  conflict  among  the  authorities  as  to  whether  the 
"look  and  listen"  rule,  adopted  in  most  jurisdictions  in  regard  to  ordi- 
nary commercial  railroad  crossings,  applies  in  the  case  of  one  crossing 
a  street  railway  track.    If  one  crosses  directly  in  front  of  an  approach- 


=^See  Weinberger  v.  North  Jersey 
St.  R.  Co.,  73  N.  J.  L.  694,  64  Atl. 
1059;  Clancy  v.  New  York  City  R. 
Co.,  115  App.  Dlv.  (N.  Y.)  569,  100 
^.  Y.  S.  1046;  Indianapolis  St.  R. 
Co.  v.  Bolin,  39  Ind.  App.  169,  78 
N.  B.  210;  Cincinnati  St.  R.  Co.  v. 
Snell.  54  Ohio  St.  197,  43  N.  B.  207, 
32  L.  R.  A.  276;  Birmingham  Ry. 
&c.  Co.  V.  McLain,  —  Ala.  — ,  50 
So.  149.  See  also,  Tesdh  v.  Mil- 
waukee Elec.  R.  &c.  Co.,  108  Wis. 
593,  84  N.  W.  823,  53  L.  R.  A.  618; 
Denver  City  Tramway  Co.  v.  Mar- 
tin, 44  Colo.  324,  98  Pac.  836; 
Schneider  v.  Market  St.  ^.  Co.,  134 
Cal.  482,  66  {"ac.  734;  Fisher  v.  Chi- 
cago City  R.  Co.,  114  111.  App.  217; 
McDermott  v.  Brooklyn  Heights  R. 
Co.,  89  App.  Div.  (N.  Y.)  214,  85  N. 
Y.  S.  807. 

'=  See  Stabenau  v.  Atlantic  Ave. 
R.  Co.,  155  N.  Y.  511,  50  N.  B.  277, 
63  Am.  St.  698;  Bittner  v.  Cross- 
town  St.  R.  Co.,  153  N.  Y.  76,  46  N. 
E.  1044,  60  Am.  St.  588;  Lewis  v. 
Long  Island  R.  Co.,  162  N.  Y.  52,  56 
N.  B.  548;  Bishop  v.  Bell  City  R. 
Co.,  92  Wis.  139,  65  N.  W.  733;  Ack- 


erman  v.  Union  Trac.  Co.,  205  Pa. 
477,  55  Atl.  16. 

'*  See  Birmingham  R.  &c.  Co.  v. 
City  Stable  Co.,  119  Ala.  615,  24  So. 

558,  75  Am.  St.  955;  Wilman  v. 
People's  R.  Co.,  4  Pen.  (Del.)  260, 
55  Atl.  332;  North  Chicago  St.  R. 
Co.  V.  Smadrafe,  189  111.  155,  59  N. 
E.  527;  Vincent  v.  Norton  &c.  St.  R. 
Co.,  180  Mass.  104,  61  N.  B.  822; 
McFarland  v.  Consolidated  Trac. 
Co.,  204  Pa.  423,  54  Atl.  308. 

^Kesslerv.  Citizens'  St.  R.  Co., 
20  Ind.  App.  427,  50  N.  E.  891; 
Young  V.  Citizens'  &c.  R.  Co.,  148 
Ind.  54,  44  N.  B.  927,  47  N.  B.  142; 
Seele  v.  Boston  &c.  St.  R.  Co.,  187 
Mass.  248,  72  N.  E.  971;  Holdridge 
V.  Mendenhall,  108  Wis.  1,  83  N.  W. 
1109,  81  Am.  St.  871,  and  note; 
Funk  V.  Electric  Trac.  Co.,  175  Pa.  St. 

559,  34  Atl.  861.  See  also,  Di  Prisco 
V.  Wilmington  City  R.  Co.,  4  Penn. 
(Del.)  527,  57  Atl.  906;  Chicago  &c. 
Co.  V.  Browdy,  206  111.  615,  69  N.  E. 
570;  Fairbanks  v.  Bangor  &c.  R. 
Co.,  95  Me.  78,  49  Atl.  421;  Harmon 
V.  North  Jersey  St.  R.  Co..  65  N.  J. 
L.  547,  47  Atl.  803. 
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ing  street  car  without  looking  and  listening  or  if  it  appears  that  he 
must  have  seen  or  heard  it  in  time  to  have  avoided  injury  if  he  had 
looked  and  listened  and  paid  proper  attention,  he  cannot,  ordinarily, 
recover  for  an  injury  received  in  crossing  where  the  danger  was  not 
or  could  not  have  been  discovered  by  the  motorman  or  employ^  of  the 
company  in  time  to  avoid  injury  by  the  exercise  of  reasonable  and  ordi- 
nary care.=«  But  the  weight  of  authority  is  to  the  effect  that  the  rule 
does  not  apply  with  full  strictness  as  a  rule  of  law  measuring  the. 
quantum  of  care  to  those  crossing  or  going  upon  street  railroad  tracks 
and  that  the  failure  to  look  and  listen  is  not  always  contributory  negli- 
gence as  a  matter  of  law  °' 


'"Mathes  v.  Lowell  &c.  R.,  177 
Mass.  416,  59  N.  E.  77;  Hall  v.  West 
End  St.  R.  Co.,  168  Mass.  461,  47 
N.  E.  124;  Dooley  v.  Greenfield  &c. 
St.  R.  Co.,  184  Mass.  204,  68  N.  B. 
203;  Donovan  v.  Lynn  &c.  R.  Co., 
185  Mass.  533,  70  N.  E.  1029;  Fay 
v.  Hartford  &c.  St.  R.  Co.,  81  Conn. 
330,  71  Atl.  364;  Denis  v.  Lewlston 
&c.  St.  R.  Co.,  104  Me.  39,  70  Atl. 
1047;  Cain  v.  Macon  &c.  R.  Co.,  97 
Ga.  298,  22  S.  E.  918;  "Watson  v. 
Mound  City  St.  R.  Co.,  133  Mo.  246, 
34  S.  W.  573;  Moore  v.  Lindell  R. 
Co.,  176  Mo.  528,  75  S.  W.  672; 
Griffith  v.  "West  Chester  St.  R.  Co., 
214  Pa.  293,  63  Atl.  740;  "Wat- 
kins  V.  Union  Trac.  Co.,  194  Pa.  St. 
564,  45  Atl.  321;  Lawson  v.  Metro- 
politan St.  R.  Co.,  36  Misc.  (N.  Y.) 
824,  74  N.  Y.  S.  885;  Baly  v.  St. 
Paul  City  R.  Co.,  90  Minn.  39,  95  N. 
W.  757;  McGee  v.  Consolidated  St. 
R.  Co.,  102  Mich.  107,  60  N.  "W.  293, 
47  Am.  St.  507,  26  L.  R.  A.  300,  and 
note;  Doherty  v.  Detroit  Citizens' 
St.  R.  Co.,  118  Mich.  209,  76  N.  W. 
377,  80  N.  "W.  36;  Beam  v.  Tama 
&c.  R.  Co.,  104  Iowa  563,  73  N.  W. 
1045;  "Warren  v.  Bangor  &c.  R.  Co., 
95  Me.  115,  49  Atl.  609;  Robinson 
V.  Rockland  &c.  St.  R.,  99  Me.  47, 
58  Atl.  57;  Highland  Ave.  &c.  R. 
Co.  v.  Maddox,  100  Ala.  618,  13  So. 
615;  Tesoh  v.  Milwaukee  &c.  R.  Co., 
108  "Wis.  593,  84  N.  "W.  823,  53  L.  R. 
A.  618;  Cawley  v.  La  Crosse  City 
R.  Co.,  106  Wis.  239,  82  N.  W.  197. 
So,  persons  have  been  held  guilty 
of  contributory  negligence  who 
alighted  from  one   car,   or  crossed 


behind  one  car  and  stepped  upon 
an  adjoining  track  without  looking, 
and  the  like.  Creamer  v.  West  End 
St.  R.  Co.,  156  Mass.  320,  31  N.  E. 
391,  16  L.  R.  A.  490,  32  Am.  St.  456; 
Greengard  v.  St.  Paul  City  R.  Co., 
72  Minn.  181,  75  N.  W.  221;  Indi- 
anapolis St.  R.  Co.  v.  Lenner,  32 
Ind.  App.  311,  67  N.  E.  1044;  Mc- 
Carthy V.  Detroit  Citizens'  St.  R. 
Co.,  120  Mich.  400,  79  N.  W.  631; 
Blaney  v.  Electric  Trac.  Co.,  184  Pa. 
St.  524,  39  Atl.  294;  Burgess  v.  Salt 
Lake  City  R.  Co.,  17  Utah  406,  53 
Pac.  1013. 

"  Pilmer  v.  Boise  Trac.  Co.,  .  14 
Idaho  327,  94  Pac.  432,  125  Am.  St. 
161,  15  L.  R.  A.  (N.  S.)  254  and 
note;  Evansville  St.  R.  Co.  v.  Gen- 
try, 147  Ind.  408,  44  N.  E.  311,  37  L. 
R.  A.  378,  62  Am.  St.  421;  Saylor  v. 
Union  Trac.  Co.,  40  Ind.  App.  381, 
386,  81  N.  E.  94;  Indianapolis  St. 
R.  Co.  v.  Bolin,  39  Ind.  App.  169, 
78  N.  E.  210;  Indianapolis  St.  R.  Co. 
V.  Schmidt,  35  Ind.  App.  202,  71  N. 
E.  663,  72  N.  E.  478;  Indianapolis 
St.  R.  Co.  V.  Marschke,  166  Ind. 
490,  77  N.  E.  945,  946;  Kernan  v. 
Market  St.  R.  Co.,  137  Cal.  326,  71 
Pac.  81;  Driscoll  v.  Market  St.  Cable 
R.  Co.,  97  Cal.  553,  32  Pac.  591,  33 
Am.  St.  203;  Tacoma  R.  &c.  Co.  v. 
Hays,  110  Fed.  496,  49  C.  C.  A.  115; 
Morris  v.  St.  Paul  City  R.  Co.,  105 
Minn.  276,  117  N.  W.  500,  17  L.  R. 
A.  (N.  S.)  598;  Bremer  v.  St.  Paul 
City  R.  Co.,  107  Minn.  326,  120  N.  W. 
382;  Terien  v.  St.  Paul  City  R.  Co., 
70  Minn.  532,  73  N.  W.  412;  Burian 
V.  Seattle  Elec.  Co.,  26  Wash.  606, 
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§  978.  Injuries  to  children. — It  is  sometimes  said  that  a  street  rail- 
way company  must  exercise  a  greater  or  higher  degree  of  care  to  look 
out  for  and  prevent  injury  to  children  than  it  is  required  to  do  in  the 
case  of  adults.^  ^  This  seems  rather  a  loose  way  of  stating  the  rule, 
however,  for  while  greater  vigilance  and  caution  may  be  required  in 
such  cases,^''  we  think  the  degree  of  care  is  still  ordinary  and  reason- 
able care  under  the  circumstances  or  in  proportion  to  the  danger  to  be 


67  Pac.  214;  Chlsholm  v.  Seattle  &c. 
Co.,  27  Wash.  237,  67  Pac.  601;  Bal- 
timore Consol.  R.  Co.  V.  Rifcowitz, 
89  Md.  338,  43  Atl.  762;  Harden  v. 
Portsmouth  &c.  St.  R.  Co.,  100  Me. 
41,  60  Atl.  530,  109  Am.  St.  476,  69 
L.  R.  A.  300  (at  any  rate  he  need 
look  only  as  far  as  an  ordinarily 
prudent  man  would  conclude  that  a 
car  is  not  near  enough  to  endanger 
his  crossing) ;  Smith  v.  Minneapolis 
St.  R.  Co.,  95  Minn.  254,  104  N.  W. 
16  (to  same  efEect  as  case  last  above 
cited) ;  Stewart  v.  Omaha  &c.  St.  R. 
Co.,  83  Neb.  97,  118  N.  W.  1106; 
Mitchell  V.  Third  Ave.  R.  Co.,  62 
App.  Div.  (N.  Y.)  371,  70  N.  Y.  S. 
1118;  Brown  v.  Twenty-third  St.  R. 
Co.,  56  N.  Y.  Sup.  Ct.  356,  4  N.  Y.  S. 
192;  North  Chicago  St.  R.  Co.  v. 
Nelson,  79  111.  App.  229;  Newark 
Pass.  R.  Co.  V.  Block,  55  N.  J.  L. 
605,  27  Atl.  1067,  22  L.  R.  A.  374; 
McGrath  v.  North  Jersey  St.  R.  Co., 
66  N.  J.  L.  312,  49  Atl.  523;  Warren 
V.  Bangor  &c.  R.  Co.,  95  Me.  115,  49 
Atl.  609;  Finnick  v.  Boston  &c.  St. 
R.  Co.,  190  Mass.  382,  77  N.  E.  500; 
Kelly  V.  Wakefield  &c.  R.  Co.,  175 
Mass.  331,  56  N.  E.  285;  and  see 
article  in  58  Cent.  Law  Jour.  222. 
But  see  Birmingham  R.  &c.  Co.  v. 
Oldham,  141  Ala.  195,  37  So.  452; 
Young  V.  Citizens'  St.  R.  Co.,  148 
Ind.  54,  47  N.  E.  142;  Bailey  v. 
Market  St.  Cable  Co.,  110  Cal.  320, 
42  Pac.  914;  Hoelzel  y.  Crescent 
City  R.  Co.,  49  La.  Ann.  1302,  22 
So.  330,  38  L.  R.  A.  708;  McGee  v. 
Consolidated  St.  R.  Co.,  102  Mich. 
107,  60  N.  W.  107,  26  L.  R.  A.  300, 
and  note,  47  Am.  St.  507;  Fitzhenry 
V.  Consolidated  Trac.  Co.,  64  N.  J. 
L.  674,  46  Atl.  698;  Wolf  v.  City  &c. 
R.  Co.,  45  Ore.  446,  72  Pac.  329,  78 
Pac.  668;  Hornstein  v.  United  Rys. 


Co..  195  Mo.  440,  92  S.  W.  884,  4  L. 
R.  A.  (N.  S.)  729n,  113  Am.  St. 
693;  Ehisman  v.  East  Harrisburg 
&c.  R.  Co.,  150  Pa.  St.  180,  24  Atl. 
596,  17  L.  R.  A.  448;  Burns  v.  Met- 
ropolitan St.  R.  Co.,  66  Kan.  188,  71 
Pac.  244;  7  Thomp.  Neg.  (2d  ed.), 
§  1438;  Denver  City  Tramway  Co. 
v.  Cobb,  164  Fed.  41,  90  C.  C. 
A.  459,  and  see  generally  the  note 
in  15  L.  R.  A.  (N.  S.)  254.  Where 
one  drove  onto  a  street  occupied 
by  a  street  railroad,  and  looked 
and  was  unable  to  see  any  street 
car  approaching,  his  failure  to 
look  when  he  drove  on  the  track 
a  little  later,  relying  on  a  warning 
being  given  by  the  motorman,  and 
having  poor  eyesight,  and  being  in 
a  position  where  it  was  inconven- 
ient for  him  to  look,  was  held  to 
render  him  guilty  of  contributory 
negligence  as  a  matter  of  law,  in 
Petersen  v.  St.  Louis  Transit  Co., 
114  Mo.  App.  374,  89  S.  W.  1042. 
But  see  McCarthy  v.  Consolidated 
R.  Co.,  79  Conn.  73,  63  Atl.  725. 

^See  2  Thomp.  Neg.  §  1424;  Pas- 
samaneck  v.  Louisville  R.  Co.,  98 
Ky.  195,  32  S.  W.  620,  17  Ky.  L. 
763. 

=•  See  Sample  v.  Consolidated  &c. 
R.  Co.,  50  W.  Va.  472,  40  S.  E.  597, 
57  L.  R.  A.  186;  Bergen  Co.  Trac. 
Co.  v.  Heitman,  61  N.  J.  L.  682,  40 
Atl.  651;  West  Chicago  St.  R.  Co. 
V.  Schwartz,  93  111.  App.  387;  Koer- 
sen  V.  New  Castle  &c.  R.  Co.,  198 
Pa.  30,  47  Atl.  851;  Elwood  St. 
R.  Co.  V.  Ross,  26  Ind.  App.  258,  58 
N.  E.  535;  Citizens'  St.  R.  Co.  v. 
Stoddard,  10  Ind.  App.  278,  37  N.  E. 
723;  Camden  Interstate  R.  Co.  v. 
Broom,  139  Fed.  595,  598,  71  C.  C. 
A.  641. 
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expected  or  avoided.*"   The  street  railway  employes  have  no  right  to 
assume  that  a  child  too  young  to  appreciate  the  danger  will  get  out 


"See  San  Antonio  St.  R.  Co.  v. 
Mechler,  87  Tex.  628,  30  S.  W.  899; 
Gorman's  Adm'r  v.  Louisville  R  Co., 
24  Ky.  L.  1938,  72  S.  W.  760;  Strut- 
zel  V.  St.  Paul  &c.  R.  Co.,  47  Minn. 
543,  50  N.  W.  690;  Chicago  City  R. 
Co.  V.  O'Donnell,  114  111.  App.  359. 
Compare  also,  Indianapolis  St.  R. 
Co.  V.  Schornberg,  164  Ind.  Ill,  71 
N.  B.  237,  72  N.  E.  1041;  Kube  v. 
St.  Louis  Transit  Co..  103  Mo.  App. 
582,  78  S.  W.  55.  In  Hanley  v.  Ft. 
Dodge  &c.  Co.,  133  Iowa  326,  107  N. 
W.  593,  594,  110  N.  W.  579,  it  is 
said:  "It  is  the  argument  that  'or- 
dinary care  is  not  the  criterion 
where  the  life  of  an  infant  four 
years  old  is  involved.'  We  do  not 
so  understand  the  law.  The  test  of 
negligence  in  all  such  cases  is  or- 
dinary care,  or,  as  the  same  thought 
is  frequently  expressed,  reasonable 
care.  True,  that  which  would  be 
regarded  as  ordinary  care  in  one 
case  might  fall  far  short  of  answer- 
ing the  test  in  another.  The  vary- 
ing conditions  and  circumstances 
are  to  be  considered,  and  these 
properly  enough  take  in  the  age, 
apparent  want  of  understanding, 
etc.,  of  the  complaining  party.  Prom 
this,  and  naturally  enough,  it  fol- 
lows that  the  expression  is  to  be 
given  interpretation  in  the  light  of 
and  as  dictated  by  the  peculiar  cir- 
cumstances of  each  case  as  it  pre- 
sents itself.  And  in  each  case  the 
ultimate  question  is,  did  the  person 
complained  of  act  as  a  person  of 
ordinary  prudence  and  care  would 
have  acted  under  like  or  similar 
circumstances?  Galloway  v.  Rail- 
way, 87  Iowa  458,  54  N.  W.  447; 
Murphy  v.  Railway,  38  Iowa  539; 
Rusch  V.  Davenport,  6  Iowa  443; 
Barry  v.  Railway,  119  Iowa  62,  93 
N.  W.  68,  95  N.  W.  229;  Gorman  v. 
Railway,  72  S.  W.  760,  24  Ky.  L. 
1938.  In  the  case  last  cited  it  was 
said:  'Appellant  complains  because 
a  higher  degree  of  care  was  not  re- 
quired of  the  motorman.  He  argues 
that,  as  to  young  children,  a  differ- 
ent and  higher  degree  of  care  is 
owing  than  is  to  adults  under  slmi- 
29—11  Elliott  R.  and  S. 


lar  circumstances.  We  believe  that 
is  true.  We  are  also  of  the  opinion 
that  the  instruction  given  by  the 
court  in  defining  "ordinary  care" 
fairly  submitted  that  idea  to  the 
jury,  viz.:  Ordinary  care  means  the 
degree  of  care  usually  exercised  by 
ordinarily  careful  and  prudent  per- 
sons under  the  same  or  similar  cir- 
cumstances. Negligence  is  the  fail- 
ure to  exercise  ordinary  care.  It 
might  be  Impossible  to  lay  down  a 
general  rule  that  would  apply  and 
minutely  define  the  care  to  be  exei-- 
cised  under  every  conceivable  state 
of  case.  Nor  would  it  be  wise  to  at- 
tempt it.  What  would  amount  to 
ordinary  care  toward  an  adult,  un- 
der similar  circumstances,  might  be 
criminal  negligence  toward  an  in- 
fant of  very  tender  years.  So, 
where  the  jury  were  instructed  that 
the  motorman  must  regulate  his 
conduct  in  operating  the  car  by  the 
standard  of  conduct  and  caution 
usually  exercised  by  ordinary  care- 
ful and  prudent  persons  in  operat- 
ing electric  cars  in  such  neighbor- 
hoods where  small  children  were 
likely  to  be  upon  the  streets,  his 
full  legal  duty  was  stated.'  If,  as 
contended  for  by  counsel  for  ap- 
pellant, and  with  much  force  of 
reasoning,  the  tendency  following 
the  use  of  the  expression  'ordinary 
care,'  without  further  explanation, 
would  be  to  mislead  the  jury  'by 
leading  them  to  suppose  that  the 
street  railway  company  discharges 
its  duty  to  children  on  the  street  by 
extending  to  them  the  care  which 
ordinary  persons  use  under  ordi- 
nary circumstances,'  still,  we  think 
every  requirement  was  met  in  this 
case  by  the  giving  of  the  sixth  in- 
struction, wherein  it  was  said  to  be 
the  duty  of  the  person  operating 
the  car  in  question  to  use  ordinary 
care  and  diligence  in  doing  all  he 
reasonably  could  with  the  appli- 
ances at  hand,  after  it  was  reason- 
ably apparent,  or  would  have  been 
to  a  reasonably  prudent  and  cau- 
tious man,  that  the  child  was  about 
to  cross  the  track  in  front  of  his 
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of  the  way  or  not  go  upon  the  track  when  seen  closely  approaching  it/^ 
and  they  must  be  careful  in  such  cases  to  bring  the  car  under  control 
and  stop  it,  if  apparently  necessary  to  avoid  injury.*^  But  if  there  is 
a  mere  error  of  judgment,  and  no  willfulness  or  negligence,  the  com- 
pany is  not  liable  ;*=  and  where  a  child  suddenly  and  unexpectedly 
runs  upon  the  track  in  front  of  the  car  or  so  gets  under  it,  the  com- 
pany is  not  generally  liable.** 


car  at  such  place  or  in  such  man- 
ner that  it  was  reasonably  probable 
that,  unless  the  speed  of  the  car 
was  checked,  or  the  car  stopped, 
the  car  would  collide  with  the  child, 
to  slacken  the  speed  or  stop  the  car 
to  prevent  a  collision  with  such 
child." 

"Chicago  City  R.  Co.  v.  Tuohy, 
95  111.  App.  314;  aff'd  in  196  111. 
410,  63  N.  B.  997,  58  L.  R.  A.  270; 
Citizens'  St.  R.  Co.  v.  Hamer,  29 
Ind.  App.  426,  62  N.  E.  658,  63  N. 
E.  778;  Nelson  v.  Crescent  City  R. 
Co.,  49  La.  Ann.  491,  21  So.  635; 
Tholen  v.  Brooklyn  City  R.  Co.,  10 
Misc.  (N.  Y.)  283,  30  N.  Y.  S.  1081; 
Jones  v.  United  Trac.  Co.,  201  Pa. 
344,  50  Atl.  826;  Bamberger  v. 
Citizens'  St.  R.  Co.,  95  Tenn.  18,  31 
S.  W.  163,  28  L.  R.  A.  486,  49  Am. 
St.  909;  Galveston  City  R.  Co.  v. 
Hewitt,  67  Tex.  473,  3  S.  W.  705,  49 
Am.  St.  909;  Artusy  v.  Missouri  &c. 
R.  Co.,  73  Tex.  191,  11  S.  W.  177. 

"  Authorities  cited  in  last  preced- 
ing note;  also.  Fox  v.  Oakland  &c. 
St.  R.,  118  Cal.  55,  50  Pac.  25,  62 
Am.  St.  216,  219,  220;  Elwood  St. 
R.  Co.  V.  Ross,  26  Ind.  App.  258, 
58  N.  E.  535;  Tatarewicz'v.  United 
Trac.  Co.,  220  Pa.  560,  69  Atl.  995. 
In  Louisville  Ry.  Co.  v.  Flannery 
(Ky.),  121  S.  W.-eeS,  24  X,.  R.  A. 
(N.  S.)  560,  it  is  held  that  a  motor- 
man  approaching  a  wagon  standing 
so  near  the  track  that  it  is  doubtful 
whether  the  car  can  pass  in  safety 
must  stop  until  the  wagon  can  be 
moved  when  the  sole  occupant  there- 
of is  an  infant  too  young  to  appre- 
ciate the  danger  (about  eight  years 
old  in  this  case);  and  that  the  com- 
pany cannot  escape  liability  if  in- 
jury results  from  an  attempt  to  pass, 
although  it  may  be  due  to  a  slight 
movement   of  the   horse.     Compare 


as  to  duty  where  horses  and  wagons 
are  standing  near  track  unattended, 
Columbus  St.  R.  &c.  Co.  v.  Reap,  40 
Ind.  App.  689,  82  N.  E.  977;  Moulton 
V.  Lewlston  &c.  St.  R.  Co.,  102  Me. 
186,  66  Atl.  388,  10  L.  R.  A.  (N.  S.) 
845;  Hoffman  v.  Syracuse  Rapid 
Transit  Co.,  50  App.  Div.  (N.  Y.) 
83,  63  N.  Y.  S.  442.  The  alleged 
negligence  must,  however,  be  the 
proximate  cause  of  the  injury  com- 
plained of,  and  such  it  has  been 
held,  as  ought  reasonably  to  have 
been  anticipated.  Johnston  v.  New 
Omaha  &c.  Co.,  78  Neb.  24,  110  N. 
W.  711,  17  L.  R.  A.  (N.  S.)  435.  See 
also,  Litloff  V.  New  Orleans  Ry.  &c. 
Co.,  124  La.  Ann.  278,  50  So.  105. 

■■^Bittner  v.  Crosstown  St.  R.  Co., 
153  N.  Y.  76,  46  N.  E.  1044,  60  Am. 
St.  588;  Slabenan  v.  Atlantic  Ave. 
R.  Co.,  155  N.  Y.  511,  50  N.  E.  277,  63 
Am.  St.  698. 

**Leitzel  v.  Harrisburg  Trac.  Co., 
212  Pa.  608,  62  Atl.  102,  62  Cent. 
L.  Jour.  23,  24;  Bulger  v.  Albany 
R.  Co.,  42  N.  Y.  459;  Culbertson  v. 
Crescent  City  R.  Co.,  48  La.  Ann. 
1376,  20  So.  902;  Finley  v.  West 
Chicago  St.  R.  Co.,  90  111.  App.  368; 
Wilson  V.  Chicago  City  R.  Co.,  133 
111.  App.  433;  Rollo  v.  City  Elec.  R. 
Co.,  152  Mich.  77,  115  N.  W.  727; 
Kierzenkowski  v.  Philadelphia  Trac. 
Co.,  184  Pa.  St.  459,  39  Atl.  220;  Funk 
V.  Electric  Trac.  Co.,  175  Pa.  St.  559, 
34  Atl.  861;  Holdridge  v.  Mendenhall, 
108  Wis.  1,  83  N.  W.  1109,  81  Am. 
St.  871,  and  note;  Trumbo  v.  City 
St.  Car  Co.,  89  Va.  780,  17  S.  E. 
124.  See  also.  Rack  v.  Chicago  City 
R.  Co.,  173  111.  289,  50  N.  E.  668, 
44  L.  R.  A.  127;  Siaick  v.  North- 
ern Cent.  R.  Co.,  92  Md.  213,  48  Atl. 
149;  Campbell  v.  New  Orleans  City 
R.  Co.,  104  La.  183,  28  So.  985; 
Gannon  v.  New  Orleans  R.  Co.,  48 
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§  979.  Injuries  from  wires  or  electricity. — ^A  street  railway  com- 
pany using  electricity  as  a  motive  power  is  under  a  duty  to  use  ordi- 
nary and  reasonable  care  in  view  of  the  danger  and  circumstances  to 
maintain  as  well  as  construct  its  plant  or  system  so  as  not  to  cause 
injury  to  those  who  properly  use  the  street.  It  should  know  the  condi- 
tion of  its  wires  and  make  reasonable  inspection  to  keep  them  prop- 
erly insulated  ;*°  and,  in  some  jurisdictions,  it  is  held  to  even  a  higher 
degree  of  care,  and  the  rule  res  ipsa  loquitur  is  often  applied  in  case 
of  injury  from  fallen  wires,  or  the  like,  charged  with  electricity.*"    A 


La.  Ann.  1002,  20  So.  223;  Cloud  v. 
Alexandria  Elec.  Ry.  Co.,  121  La. 
1061,  46  So.  1017;  Colomb  v.  Port- 
land &c.  R.  Co.,  100  Me.  418,  61  Atl. 
898;  Collins  v.  South  Boston  &c.  R., 
142  Mass.  301,  7  N.  E.  856,  56  Am. 
Rep.  675.  "Without  doubt,"  says  the 
court  in  Hanley  v.  Ft.  Dodge  &c. 
Co.,  133  Iowa  326,  107  N.  W.  593, 
595,  110  N.  W.  579,  "the  dictates  of 
ordinary  care  demand  increased 
watchfulness  on  the  part  of  a  motor- 
man  when  operating  his  car  along 
a  street,  or  over  public  places  where 
children  are  accustomed  to  play. 
But  where  the  presence  of  a  child 
is  observed,  and  as  the  car  ap- 
proaches, such  child,  having  crossed 
the  track,  is  moving  away  from  the 
zone  of  danger,  there  can  be  no 
reason  why  the  motorman  may  not 
presume  that  he  may  go  forward 
with  his  car  in  safety.  To  say 
otherwise,  would  be  to  forbid  in  a 
practical  sense  the  operation  of  cars 
along  such  streets  and  over  such 
places.  True  enough,  it  is  possible 
that  a  child  situated  as  implied  in 
the  instruction  may  suddenly 
change  his  course  and  dart  back 
toward,  or  upon  the  track.  But 
there  is  no  consideration  of  ordi- 
nary care  that  makes  requirement 
of  the  motorman  that  he  presume 
that  such  will  occur." 

"See  Nellis  St.  R.  Ace.  Law, 
232;  Joyce  Electricity,  §  445; 
Knowlton  v.  Light  Co.,  117  la.  451, 
90  N.  W.  818;  Schweitzer's  Adm'r 
V.  Citizen's  &c.  Co.,  21  Ky.  L.  608, 
52  S.  W.  830;  Baltimore  City  &c. 
R.  Co.  V.  Nugent,  86  Md.  349,  38 
Atl.  779,  39  L.  R.  A.  161;    Denver 


Consol.  Elec.  CO.  v.  Simpson,  21 
Colo.  371,  41  Pac.  499,  31  L.  R. 
A.  566;  Hamilton  v.  Bordentown 
&c.  Co.,  68  N.  J.  L.  85,  52  Atl.  290; 
Commonwealth  Elec.  Co.  v.  Mel- 
ville, 110  111.  App.  242,  afC'd  in 
210  111.  70,  70  N.  E.  1052.  Reason- 
able care  under  such  circumstances, 
however,  generally  requires  great 
precaution  and  is  frequently  said 
to  be  the  utmost  or  highest  degree 
of  care. 

"See  1  Thomp.  Neg,  (2d  ed.) 
§  15;  Metropolitan  St.  r!  Co.  v.  Gil- 
bert, 70  Ka^.  261,  78  Pac.  807; 
Topeka  City  R.  Co.  v.  Higgs,  38 
Kan.  375,  16  Pac.  667,  5  Am.  St. 
754;  Norfolk  R.  &  Light  Co.  v. 
Spratley,  lOS  Va.  379,  49  S.  E.  502; 
City  Elec.  St.  R.  Co.  v.  Conery,  61 
Ark.  381,  33  S.  W.  426,  31  L.  R.  A. 
570  and  note,  54  Am.  St.  262;  Hebert 
V.  Lake  Charles  &c.  Co.,  Ill  La. 
Ann.  522,  85  So.  721,  100  Am.  St. 
505,  and  authorities  cited  in  opin- 
ion and  note;  Boyd  v.  Portland  &c. 
Co.,  40  Ore.  126,  66  Pac.  576,  57  L.  R. 
A.  619;  Trenton  Pass.  R.  Co.  v. 
Cooper,  60  N.  J.  L.  219,  37  Atl.  730, 
64  Am.  St.  592,  38  L.  R.  A.  637; 
Jones  V.  Union  R.  Co.,  18  App.  Div. 
(N.  Y.)  267,  46  N.  Y.  S.  321;  Mc- 
Laughlin V.  Louisville  Elec.  L.  Co., 
100  Ky.  173,  37  S.  W.  851,  18  Ky. 
L.  693,  34  L.  R.  A.  812;  Memphis 
St.  R.  Co.  V.  Kartwright,  110  Tenn. 
277,  75  S.  W.  719,  100  Am.  St.  807. 
But  the  company  is  not  an  in- 
surer. Harter  v.  Colfax  &c.  Co.,  124 
Iowa  500,  100  N.  W.  508;  Citizens'  R. 
Co.  V.  GifCord,  19  Tex.  Civ.  App.  631, 
47  S.  W.  1041. 
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traveler  upon  a  street  usually  has  the  right  to  assume  that  live  and 
dangerous  electric  wires  are  not  lying  in  it,  and  the  mere  fact  that  he 
comes  into  contact  with  such  a  wire  lying  in  it,  or  suspended  above 
it,  is  not,  of  itself,  conclusive  of  contributory  negligence.^^  The  ques- 
tion is  generally  one  of  fact  for  the  jury.*^  A  Missouri  statute  requires 
electric  railway  trolley  wires  to  be  maintained  at  a  height  of  not  less 
than  twenty- two  feet  above  a  railroad .  track  above  which  it  crosses, 
and  in  a  recent  case,  where  a  brakeman  on  a  railroad  train  was  injured 
by  coming  in  contact  with  such  a  wire  it  was  held  "palpable  negli- 
gence" on  the  part  of  the  street  railway  company  to  permit  the  wire 
to  hang  down  so  as  to  strike  a  brakeman  on  top  of  a  train  and  that 
the  jury  properly  found  the  brakeman  free  from  contributory  negli- 
gence.*® But  in  another  jurisdiction,  where  a  brakeman,  knowing 
the  presence  of  the  wire  and  that  it  was  so  low  as  to  interfere  with  one 
standing  on  top  of  a  car,  attempted  to  pass  from  the  top  of  one  car 
to  another,  without  any  necessity,  he  was  held  guilty  of  contributory 
negligence.^" 

§  980.  Frightening  horses. — Street  railway  companies  are  not  liable, 
as  a  general  rule  at  least,  for  injuries  caused  by  horses  becoming 
frightened  at  the  cars  or  the  usual  and  necessary  noises  incident  to 
their  proper  operation.^  ^    But  those  operating  the  car  have  no  right 

"Brush   Blec.   &c.   Co.  v.  Kelley,  "Danville    St.    Car    Co.    v.    Wat- 

126  Ind.  220,  25  N.  E.  812, 10  L.  R.  A.  kins,    97    Va.    713,    34    S.    B.    884. 

250,  and  note;    Suburban  Elec.  Co.  See    as    to    when    company    is    not 

V.  Nugent,  58  N.  J.  L.  658,  34  Atl.  negligent.  Read  v.  City  &c.  R.  Co., 

1069,    32    L.   R.   A.    700;    Hovey   v.  115   Ga.    366,    41    S.   E.    629;    Gross 

Michigan    &c.    Co.,    124    Mich.    607,  v.    South    Chicago    &c.    R.    Co.,    73 

83    N.    W.    600;     Devlin   v.    Beacon  111.  App.  217;   Ludwig  v.  Metropoli- 

Light  Co.,  192  Pa.  St.  188,  43  Atl.  tan  St.  R.  Co.,  71  App.  Div.  (N.  Y.) 

962.  210,  75  N.  Y.  S.  667.     When  negli- 

*' Lloyd  V.   City   &c.  R.   Co.,   110  gent,   see   ErslSw   v.   New   Orleans 

Ga.    165,    35    S.    B.   170.     See,   also,  &c.  R.  Co.,  49  La.  Ann.  86,  21   So. 

Texarkana  &c.  Co.  v.  Orr,  59  Ark.  153;    Johnston   v.    New   Omaha   &c. 

215,   27   S.   W.    66,    43   Am.   St.   30;  Co.,    78    Neb.    24,    110    N.    W.    711, 

Regan  v.  Boston  &c.  Co.,  167  Mass.  17  L.  R.  A.    (N.  S.)    435;    Stark  v. 

406,   45   N.  B.   748;    Proctor  v.  San  Muskegon  Trac.  &c.  Co.,   141  Mich. 

Antonio    &c.    R.    Co.,    26    Tex.    Civ.  575,    104    N.   W.   1100,    1   L.    R.   A. 

App.  148,  62  S.  "W.  938,  939.  (N.  S.)  822n. 

"  Smedley  v.  St.  Louis  &c.  R.  Co.,  "  Marion    &c.    R.    Co.    v.    Dubois, 

118    Mo.    App.    103,    93    S.   W.    295.  23    Ind.    App.    342,    55    N.    E.    266; 

As  to  when  railroad  commissioners  Terre  Haute   Blec.  R.   Co.  v.  Yant, 

have  no  power  to   require  wire  to  21  Ind.  App.  486,  51  N.  E.  732,  69 

he  unnecessarily  high,  see  Saginaw  Am.    St.   376;    Henderson  v.   Green- 

TJn.  &c.  R.  Co.  V.  Michigan  Cent.  R.  field  &c.   St.  R.  Co.,  172  Mass.   542, 

Co.,  91  Mich.  657,  52  N.  W.  49.  52  N.  E.  1080;    Omaha  St.  R.  Co. 
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to  willfully,  or  maliciously,  and  unnecessarily  frighten  horses,  and  if 
they  see  that  a  horse  has  become  frightened  and  likely  to  cause  injury 
they  should  take  care  to  avoid  it°^  and  a  duty  may  arise  to  even  stop 
the  car=^  or  delay  starting  it,^*  or  cease  from  sounding  the  gong^'*  or 
the  like.  The  question  as  to  what  should  be  done  in  the  exercise  of 
reasonable  care  and  whether  they  have  exercised  it  in  such  cases,  how- 
ever, is  usually  for  the  jury.'^"  So,  contributory  negligence,  when  a 
proximate  cause  of  the  injury,  may  relieve  the  company  from  liability 
for  mere  negligence."^  Unnecessary  and  unusual  noises,  calculated 
to  frighten  horses,  made  in  the  operation  of  a  car  may,  however,  con- 
stitute negligence  rendering  the  company  liable  for  frightening  horses 
and  proximately  causing  injury  to  travelers,  even  though  there  is  no 
malice  or  willfulness.^®     Thus,  it  would  seem  that  negligence  might 


V.  Duvall,  40  Neb.  29,  58  N.  "W.  531; 
Doster  V.  Charlotte  St.  R.  Co.,  117 
N.  Car.  651,  23  S.  E.  449,  34  L.  R. 
A.  481,  and  note;  Coughtry  v.  Wil- 
lamette St.  R.  Co.,  21  Ore.  245, 
27  Pae.  501;  Yingst  v.  Lebanon 
&c.  St.  R.  Co.,  167  Pa.  St.  438,  31 
Atl.  687;  Hazel  v.  People's  &c.  Co., 
132  Pa.  St.  96,  18  Atl.  1116;  Har- 
gis  V.  St.  Louis  &c.  R.  Co.,  75  Tex. 
23,  12  S.  W.  953;  Bishop  v.  Belle 
City  St.  R.  Co.,  92  Wis.  139,  65  N. 
W.  733.  See,  also,  North  Chicago 
St.  R.  Co.  v.  Harms,  59  111.  App. 
374;  Wachtel  v.  East  St.  Louis  &c. 
Co.,  77  111.  App.  465;  McDonald  v. 
Toledo  &c.  St.  R.  Co.,  74  Fed.  104, 
20  C.  C.  A.  322;  Fleherty  v.  Har- 
rison, 98  Wis.  559,  74  N.  W.  360. 

■^Muncie  St.  R.  Co.  v.  Maynard, 
5  Ind.  App.  372,  32  N.  E.  343;  Lake 
Erie  &c.  R.  Co.  v.  Juday,  19  Ind. 
App.  436,  49  N.  E.  843;  Ft.  Scott 
Rapid  Transit  Co.  v.  Page,  10  Kan. 
App.  362,  59  Pac.  690;  Owensboro 
City  R.  Co.  v.  Lydane,  19  Ky.  L. 
698,  41  S.  W.  578;  Lincoln  Rapid 
Transit  Co.  v.  Nichols,  37  Neb.  332, 
55  N.  W.  872,  20  L.  R.  A.  853; 
Myers  v.  Brantford  St.  R.  Co.,  31 
Ont.  209.  See,  also.  East  St.  Louis 
&c.  St.  R.  Co.  v.  Wachtel,  63  111. 
App.  181;  Joliet  R.  Co.  v.  Eich, 
96  111.  App.  240;  O'Brien  v.  Blue 
Hill  St.  R.  Co.,  186  Mass.  446,  71 
N.  E.  951. 

■^^Richter  v.  Cicero  &c.  St.  R. 
Co.,  70  111.  App.  196;  Louisville  &c. 


Ry.  Co.  V.  Stanger,  7  Ind.  App.  179, 
34  N.  E.  688;  Gibbons  v.  Wilkes- 
barre  &c.  R.  Co.,  155  Pa.  St.  279, 
26  Atl.  417.  See  also,  Christy  v.  Des 
Moines  City  R.  Co.,  126  Iowa  428, 
102  N.  W.  194;  McVean  v.  Detroit 
United  R.,  138  Mich.  263,  101  N.  W. 
527.  But  compare  Eastwood  v.  La 
Crosse  City  R.  Co.,  94  Wis.  163,  68 
N.  W.  651;  Motley  v.  Southwest  &c. 
R.  Co.,  123  Mo.  App.  80,  99  S.  W.  763. 

"'Philadelphia  Trac.  Co.  v.  Light- 
cap,  61  Fed.  762,  10  C.  C.  A.  46. 

""  Gates  V.  Metropolitan  St.  R. 
Co.,  168  Mo.  535,  68  S.  W.  906,  58 
L.  R.  A.  447:  Citizens'  R.  Co.  v. 
Hair  (Tex.  Civ.  App.),  32  S.  W. 
1050.  See,  also,  Ellis  v.  Lynn  &c. 
R.  Co.,  160  Mass.  341,  35  N.  E.  1127. 

"Kankakee  Elec.  R.  Co.  v.  Lade, 
56  111.  App.  454;  Terre  Haute  Elec. 
R.  Co.  V.  Yant,  21  Ind.  App.  486, 
51  N.  E.  732,  69  Am.  St.  376. 

=' Cornell  v.  Detroit  Elec.  R.  Co., 
82  Mich.  495,  46  N.  W.  791;  Gray  v. 
Second  Ave.  R.  Co.,  65  N.  Y.  561. 
But  see  Benjamin  v.  Holyoke  St. 
R.  Co.,  160  Mass.  3,  35  N.  E.  95, 
39  Am.  St.  446;  Flewelling  v.  Lew- 
iston  &c.  R.  Co.,  89  Me.  585,  36  Atl. 
1056. 

»» Richmond  R.  &c.  Co.  v.  Hud- 
gins,  100  Va.  409,  41  S.  E.  736.  See 
Hill  v.  Rome  St.  R.  Co.,  101  Ga. 
66,  28  S.  E.  631;  Choctaw  &c.  R.  Co. 
V.  Coker,  77  Ark.  174,  90  S.  W. 
999;  Poster  v.  East  Jordan  Lumber 
Co.  (Iowa),  104  N.  W.  617;  Chicago 
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at  least  be  inferred  where  a  trolley  car  is  so  run  upon  a  highway  at  a 
place  where  it  is  likely  to  frighten  horses  and  cause  injury,  as  to  emit 
sparks  and  make  hissing  and  crackling  noises;  and  where  an  electric 
ear  was.  run  at  the  ordinary  speed  through  a  pool  of  water,  causing  a 
roaring  and  hissing  noise,  by  reason  of  which  a  horse  was  frightened 
and  caused  to  run  away  and  injure  the  driver,  it  was  held  that  the 
jury  might  infer  negligence,  and  a  verdict  for  the  plaintiff  was  up- 
held. °'  There  are  also  cases  ia  which  the  company  has  been  held  liable 
for  running  a  car  on  a  highway  with  a  sprinkler  upon  it  on  which 
waving  black  coats  were  hung,  without  taking  any  precautions,*"  or 
trolley  poles  were  negligently  so  plaped  in  the  street  that  they  were 
likely  to,  and  did,  cause  injury  where  a  horse  shied  at  an  approaching 
electric  car  f^  but  it  has  been  held  that  the  company  is  not  liable  for 
injury  to  a  traveler  caused  by  his  horse  becoming  frightened  at  sudden 
and  unusual  noises  made  by  passengers.*^ 

§  981.  (769)  Contributory  negligence. — It  is  agreed  that  contribu- 
tory negligence  by  a  person  using  a  street  will  defeat  a  recovery  against 
a  street  railway  company  for  personal  injuries,  although  the  company 
may  have  been  negligent.  The  general  principle  is  well  settled  and 
very  easily  stated,  but  the  application  of  the  principle  is  very  difiScult. 
The  diversity  of  opinion  upon  what  will  or  will  not  constitute  such 
contributory  negligence  as  will  bar  an  action  is  so  great  that  it  is  im- 
possible to  extract  any  very  accurate  or  helpful  general  rule  from  the 
adjudged  cases.  It  is,  indeed,  very  doubtful  whether  it  can  be  ac- 
curately said  that  there  is  any  general  rule,  for  cases  are  decided,  for 
the  most  part,  upon  their  own  particular  facts,  in  most  instances  the 
question  being  one  for  the  jury,*^  although  there  are  many  cases  in 

&c.    Ry.    Co.    v.    Prouty,    55    Kan.  «=  Chicago  Consolidated  Trac.   Co. 

503,   40   Pac.    909;    Alabama   &c.   R.  v.  Kinane,  138   111.  App.   636;    Indi- 

Co.  V.  Fulton,  144  Ala.  332,  39  So.  ana  Union  Trac.  Co.  v.  Pheanis,  43 

282;     Dbran    v.    Cedar    Rapids    &e.  Ind.  App.  653,  85  N.  E.  1040;  Adams 

R.  Co.,  117  Iowa  442,  90  N.  W.  815.  v.  Union  Elec.  Ry.  Co.,  138  la.  487, 

™Ayars  v.  Camden  &c.  R.  Co.,  63  116  N.  W.  332;   Kern  v.  Des  Moines 

N.  J.  L.  416,  43  Atl.  678.  City  Ry.  Co.,  141  Iowa  620,  118  N. 

™McCann    v.    Consolidated    Trac.  W.  451;    Chadbourne  v.  Springfield 

Co.,  59  N.  J.  L.  481,  36  Atl.  388,  38  St.  Ry.  Co.,  199  Mass.  574,  85  N.  E. 

L.   R.  A.   236.     See  also,   Joyce  v.  737;    Morris   v.    St.   Paul   City  Ry. 

Exeter   &c.    St.    R.    Co.,    190    Mass.  Co.,  105  Minn.  276,  117  N.  W.  500, 

304,  76  N.  E.  1054.  17   L.   R.  A.    (N.   S.)    598n;    Punck 

^  Cleveland  v.  Bangor  St.  R.  Co.,  v.  Metropolitan  St.  Ry.  Co.,  133  Mo. 

86  Me.  232,  29  Atl,  1005.  App.  419,  113  S.  W.  694;   Engleman 

•^Boatwright  v.  Chester  &c.  Elec.  v.  Metropolitan  St.  Ry.  Co.,  133  Mo. 

R.  Co.,  4  Pa.  Super.  Ct.  279,  40  W.  App.  614,  113  S.  W.  700;  Pledder- 
N.  C.  (Pa.)  830. 
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which  the  court  has  decided  it  as  one  of  law  where  it  was  deemed  too 
clear  for  any  reasonable  difference  of  opinion.'*  It  may  be  said,  to  be 
sure,  that  a  man  must  exercise  such  care  as  an  ordinarily  prudent  per- 
son would  exercise  under  like  circumstances,  but  this  general  statement 
is  not,  it  must  be  owned,  of  much  real  practical  value,  although  it  is 
one  generally  approved,  nor  does  it  go  very  far  toward  removing  the 
difficulties  that  one  encounters  in  exploring  the  decided  cases.  The 
best  course,  perhaps,  that  can  be  pursued  is  to  ascertain  and  state 
briefly  what  the  courts  have  decided  on  this  subject. 

§  982.  (770)  Illustrative  cases  on  contributory  negligence. — In 

many  cases  it  has  been  held  th^t  crossing  a  street  occupied  by  street 
railway  tracks,  without  first  stopping  and  looking,  is  not  negligence 
as  matter  of  law,  and  that  this  is  so  "whether  the  cars  accustomed  to 
run  thereon  are  horse-cars  or  grip-cars,"  although,  as  elsewhere  shown, 
there  is  some  conflict  upon  this  subject."^  The  New  York  rule  is  that- 
a  plaintiff  is  "not  at  liberty  to  take  even  doubtful  chances  of  the  con- 
sequences of  crossing  the  track  in  the  face  of  danger  or  in  reliance 
upon  the  successful  attempt  of  the  driver  to  slack  the  speed  of  the 
horses."'*    In  a  Pennsylvania  case  a  person  alighted  from  a  cable  car, 

mann  v.  St.  Louis  Transit  Co.,  134  87,  4  L.  R.  A.  126n,  citing  Chicago 
Mo.  App.  199,  113  S.  W.  1143;  Stew-  &c.  R.  Co.  v.  O'Conner,  119  111. 
art  v.  Omaha  &c.  St.  Ry.  Co.,  83  586,  9  N.  E.  263.  Compare,  also. 
Neb.  97,  118  N.  W.  1106;  Singley  v.  Dcitring  v.  St.  Louis  Transit  Co., 
Easton  Transit  Co.,  221  Pa.  174,  70  109  Mo.  App.  524,  85  S.  W.  140;  and 
Atl.  718;  San  Antonio  Trac.  Co.  v.  see  ante,  §  968  (768),  where  numer- 
Levyson  (Tex.  Civ.  App.),  113  S.  W.  ous  other  cases  are  cited. 
569;  Loafbourow  v.  Utah  &c.  Co.,  °°  McClain  v.  Brooklyn  City  R.  Co., 
33  Utah  480,  94  Pac.  981.  Many  IIS  N.  Y.  459,  22  N.  E.  1062;  Bar- 
other  cases  might  be  cited  to  the  ker  v.  Savage,  45  N.  Y.  191,  6  Am. 
same  effect.  Rep.  66;   Belton  v.  Baxter,  54  N.  Y. 

"See   Madden  v.   Boston   El.   Ry.  245,    13    Am.    Rep.    578;    Davenport 

Co.,   194   Mass.   491,    80.  N.  E.   447;  v.   Railroad   Co.,    100   N.   Y.   632,   3 

Harbison  v.  Camden  &c.  Ry.  Co.,  74  N.    B.    305.      See    Moebus    v.    Her- 

N.  J.  L.  252,  65  Atl.  868;  Pittsburgh  mann,  108  N.  Y.  349,  15  N.  E.  415,  2 

Ry.   Co.  V.   Cluff,   149   Fed.   732,   79  Am.  St.  440.    See  also,  Denver  City 

C.   C.   A.    438;    Paladino    v.    Staten  Tramway  Co.  v.  Cobb,  164  Fed.  41, 

Island    Midland    R.    Co.,    127    App.  90  C.  C.  A.  459;   Daniels  v.  Bay  City 

Div.  (N.  Y.)  183,  111  N.  Y.  S.  715;  &c.  Co.,  143  Mich.  493,  107  N.  W.  94; 

Riedel  v.  Wheeling  Trac.  Co.,  63  W.  Keying  v.  United  Rys.  &c.  C!o.,  100 

Va.  522,  61   S.  E.   821,  16  L.  R.  A.  Md.  281,   59  Atl.  667;    Goldmann  v. 

(N.  S.)  1123;  Birch  v.  Athol  &c.  St.  Milwaukee  &c.  Co.,  123  Wis.  168,  101 

Ry.    Co.,    198    Mass.    257,    84   N.    E.  N.  W.  384;    Hornstein  v.  Rhode  Is- 

310;  Lintz  v.  Denver  City  Tramway  land  Co.,   26  R.  I.  387,  59  Atl.  71; 

Co.,   43   Colo.    58,   95   Pac.   600,   and  Gray  v.  Ft.  Pitt  Trac.  Co.,  198  Pa. 

cases  cited  in  following  sections.  184,  47  Atl.  495;   Thompson  v.  Buf- 

°=  Chicago  City  R.  Co.  v.  Robinson,  falo  Ry.  Co.,  145  N.  Y.  196,  39  N. 

127  111.  9,  18  N.  E.  772,  11  Am.  St.  B.  709. 
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and,  without  looking,  turned  sharply  around  the  car,  and  was  struck 
Iby  a  car  on  another  track,  and  it  was  held  that  he  was  guilty  of  such 
contributory  negligence  as  defeated  a  recovery.^'  The  same  court 
held  in  another  case  that  it  was  contributory  negligence  for  a  man  to 
step  from  a  moving  street  car  with  his  back  towards  the  street.*^  In 
still  another  case  in  the  same  court  it  was  adjudged  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  attempting  to  get  on  a  car 
when  he  saw  another  approaching  and  near  the  one  he  was  attempting 
to  get  upon.*°  Other  somewhat  similar  cases,  some  of  which  are  con- 
flicting, are  cited  below.''"  By  some  'of  the  courts  it  is  held  that,  as  the 
cars  cannot  give  and  take  the  road,  the  presumption  in  cases  of  col- 
lisions where  the  vehicle  is  moving  side  by  side  with  the  car  is  that  the 
plaintiff  was  guilty  of  contributory  negligence.''^  This  presumption 
certainly  cannot  be  regarded  as  a  conclusive  one,  for,  as  we  think,  the 


""Buzby  V.  Philadelphia  &c.  R. 
Co.,  126  Pa.  559,  17  Atl.  895,  12  Am. 
St.  919.  The  court  cited  Schmidt 
V.  McGill,  120  Pa.  St.  412,  14  Atl. 
484.  See,  also,  to  same  effect,  Horn- 
stein  V.  United  Rys.  Co.,  195  Mo. 
440,  92  S.  W.  884,  4  L.  R.  A.  (N. 
S.)  729n;  113  Am.  St.  693;  Reed  v. 
Metropolitan  St.  Ry.  Co.,  180  N.  Y. 
315,  73  N.  E.  41.  And  to  much  the 
same  effect,  also,  are  Creamer  v. 
West  End  St.  Ry.  Co.,  156  Mass. 
320,  31  N.  E.  391,  16  L.  R.  A.  490,  32 
Am.  St.  456;  Ames  v.  Waterloo  &c. 
Co.,  120  Iowa  640,  95  N.  W.  161; 
Jacquette  v.  Capital  Trac.  Co.,  34 
App.  D.  C.  41,  25  L.  R.  A.  (N.  S.) 
407;  Morice  v.  Milwaukee  Elec.  Ry. 
Co.,  129  Wis.  529,  109  N.  W.  567.  But 
see  Bremer  v.  St.  Paul  City  Ry.  Co., 
107  Minn.  326,  120  N.  W.  382,  21 
L.  R.  A.  (N.  S.)  887n. 

<«Beattle  v.  Railroad  Co.  (Pa.),  1 
Atl.  574. 

"'"Rose  V.  Railway  Co.  (Pa.),  12 
Atl.  78.  Compare  Stager  v.  Railway 
Co.,  119  Pa.  St.  70,  12  Atl.  821. 

™  Davenport  v.  Brooklyn  City  R. 
Co.,  100  N.  Y.  632,  3  N.  B.  305;  Hal- 
pin  V.  Third  Ave.  R.  Co.,  8  Jones  & 
Sp.  (N.  Y.  Super.)  175;  Miller  v. 
St.  Paul  City  R.  Co.,  42  Minn.  454, 
44  N.  W.  533;  Hawley  v.  Columbia 
R.  Co.,  25  App.  (D.  C.)  1;  Fonda  v. 
St.  Paul  City  Ry.  Co.,  71  Minn.  438, 
74  N.  W.  166,  70  Am.  St.  341;  Karr 
V.  Milwaukee  &c.  Co.,  132  Wis.  662, 


113  N.  W.  62,  13  L.  R.  A.  (N.  S.) 
283n,  122  Am.  St.  1017.  And  see 
generally,  Geitz  v.  Milwaukee  City 
R.  Co.,  72  Wis.  307,  39  N.  W. 
866;  City  Railway  Co.  v.  Lee,  50 
N.  J.  L.  435,  14  Atl.  883,  7  Am.  St. 
798;  Railway  Co.  v.  Laudesbach 
(Pa.),  3  Atl.  672;  Dahlberg  v.  Rail- 
way Co.,  32  Minn.  404,  21  N.  W. 
545,  50  Am.  Rep.  585n;  Neslie  v. 
Railroad  Co.,  113  Pa.  300,  6  Atl.  72. 
In  Brown  v.  Broadway  &c.  R.  Co., 
50  N.  Y.  Superior  Ct.  106,  it  was 
held  that  the  rule  of  contributory 
negligence  applies  to  a  man  march- 
ing in  a  procession.  The  cases 
which  follow  illustrate  many  and 
various  phases  of  the  general  sub- 
ject. Philadelphia  &c.  R.  v.  Bern- 
heimer,  125  Pa.  615,  17  Atl.  477; 
Connolly  v.  Knickerbocker  &c.  R. 
Co.,  114  N.  Y.  104,  21  N.  B.  101,  11 
Am.  St.  617;  Weil  v.  Dry  Dock  Co., 
5  N.  Y.  S.  833;  Howland  v.  Union  &c. 
R.  Co.,  150  Mass.  86,  22  N.  E.  434; 
Omaha  Horse  R.  Co.  v.  Doolittle, 
7  Neb.  481;  Tanner  v.  Louisville  &c. 
R.  Co.,  60  Ala.  621;  Smith  v.  Boston 
&c.  Ry.  Co.,  202  Mass.  489,  88  N.  E. 
1093;  Willis  v.  Boston  &c.  St.  Ry. 
Co.,  202  Mass.  463,  89  N.  B.  31;  El 
Paso  Elec.  Ry  Co.  v.  Adkins,  —  Tex. 
Civ.  App.  — ,  120  S.  W.  218. 

'^  Suydam  v.  Grand  St.  &c.  R.  Co., 
41  Barb.  (N.  Y.)  375;  Siegel  v. 
Eisen,  41  Cal.  109. 
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only  force  that  can  Justly  be  assigned  it  is  that  where  no  explanatory 
evidence  is  given  the  inference  is  that  the  plaintiff  was  in  fault,  but 
when  explanatory  evidence  is  adduced  the  question  usually  becomes 
one  of  fact  to  be  submitted  to  the  jury  under  proper  instructions.'^ 
In  a  Pennsylvania  case  it  was  held  that  where  the  owner  of  a  horse 
carelessly  unhitched  it  he  could  not  recover,  although  it  was  frightened 
by  a  cable  car  and  caused  to  run  away  and  come  into  collision  with  the 
car.'^  It  is  the  duty  of  a  street  railway  company  to  run  its  cars  with  a 
due  regard  to  the  rights  of  infirm  persons,  aged  persons  and  children 
of  tender  years,  for  all  classes  of  citizens  have  a  right  to  freely  use  the 
public  streets,  and  as  this  is  the  duty  of  the  company  it  is  liable  if  it 
does  not  use  due  care  to  prevent  injury  to  the  various  classes  of  per- 
sons that  may  lawfully  use  the  streets.  This  principle  finds  its  most 
frequent  illustration  in  cases  of  injuries  to  children,  and  it  is  quite 
well  agreed  that  the  same  degree  of  care  is  not  to  be  expected  from 
children  as  from  persons  of  mature  years.''*  Decisions  as  to  contribu- 
tory negligence  in  street  railway  cases  are  too  numerous  to  attempt  to 
review  all  that  even  involve  distinct  states  of  facts.    Many  of  them  are 


"Lynam  v.  Union  &c.  R.  Co.,  114 
Mass.  83. 

'=  Philadelphia  Traction  Co.  v. 
Bernheimer,  125  Pa.  St.  615,  17  Atl. 
477.  It  was  held  in  the  case  cited 
that  the  statement  of  the  plaintifE 
that:  "I  think  the  gripman  could 
have  stopped  the  car,"  was  a  mere 
expression  of  opinion.  The  court 
cited  upon  this  point,  Fischer  v. 
Ferry  Co.,  124  Pa.  St.  154,  16  Atl. 
634,  635. 

"  Mallard  v.  Ninth  Avenue  R.  Co., 
7  N.  Y.  S.  666;  Silherstein  v.  Hous- 
ton &c.  R.  Co.,  52  Hun  (N.  Y.)  611, 
4  N.  Y.  S.  843;  Etherington  v.  Pros- 
pect Park  &c.  Co.,  84  N.  Y.  641,  4  Am. 
&  Eng.  R.  Cases  617;  Moore  v.  Metro- 
politan &c.  R.  Co.,  2  Mackey  (D.  C.) 
437;  Farrls  v.  Cass  Avenue  R.  Co.,  8 
Mo.  App.  588;  Collins  v.  South  Bos- 
ton &c.  R.  Co.,  142  Mass.  301,  7  N.  E. 
856,  56  Am.  Rep.  675,  26  Am.  &  Eng. 
R.  Cases  371;  Dahl  v.  Milwaukee  &c. 
R.  Co.,  62  Wis.  652,  22  N.  W.  755,  19 
Am.  &  Eng.  R.  Cases  121;  Maschek 
V.  St.  Louis  R.  Co.,  71  Mo.  276;  Hes- 
tonville  R.  Co.  v.  Connell,  88  Pa. 
St.  520,  32  Am.  Rep.  472;    Smith  v. 


Hestonville  Passenger  R.  Co.,  92  Pa. 
St.  450,  37  Am.  Rep.  705;  Winters  v. 
Kansas  Cable  R.  Co.,  99  Mo.  509,  12 
S.  W.  652,  17  Am.  St.  591,  6  L.  R.  A. 
536n.  See,  upon  the  general  subject. 
Rock  V.  Indian  Orchard  Mills,  142 
Mass.  522,  8  N.  E.  401;  Jones  v.  Old 
Dominion  Cotton  Mills,  82  Va.  140,  3 
Am.  St.  92;  Pisk  v.  Central  Pacific 
R.  Co.,  72  Cal.  38,  1  Am.  St.  22;  Bra- 
zil Block  Coal  Co.  v.  Young,  117  Ind. 
520,  20  N.  E.  423;  Downey  v.  Baton 
Rouge  Blec.  &c.  Co.,  122  La.  481,  47 
So.  837  (eight-year-old  boy  held 
guilty  of  contributory  negligence  in 
attempting  to  run  across  in  front 
of  car) ;  Louisville  Ry.  Co.  v.  Gaar 
(Ky.),  112  S.  W.  1130  (four-and-one- 
half-year-old  child  held  incapable  of 
contributory  negligence).  See,  as  to 
deaf,  blind  and  other  persons  with 
infirmities:  Robbins  v.  Springfield 
R.  Co..  165  Mass.  30,  42  N.  E.  334; 
Hall  V.  West  End  St.  R.  Co.,  168 
Mass.  461,  47  N.  E.  124;  Aldrich  v. 
St.  Louis  Transit  Co.,  101  Mo.  App. 
77,  74  S.  W.  141;  Shank  v.  Spring- 
field Trac.  Co.,  101  Mo.  App.  702,  74 
S.  W.  386. 
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cited  below/^  and  a  review  of  a  few  of  the  most  interesting  and  impor- 
tant of  the  recent  cases,  in  addition  to  those  already  considered,  must 
sufSce.  In  a  late  Massachusetts  case  it  is  held  that  one  who  is  at  work 
in  a  street  at  a  place  where  the  track  is  straight  and  his  view  unob- 
structed for  two  hundred  feet  and  who,  without  thinking,  unnecessarily 
goes  near  enough  to  be  hit  by  a  car  while  his  back  is  turned,  is  guilty 
of  negligence  as  a  matter  of  law.^®  So,  in  a  Maryland  case,  it  is  held 
that  one  who  steps  from  the  hub  of  a  wagon  so  near  a  track  as  to  bring 
his  body  within  the  path  of  passing  cars,  without  taking  any  precau- 
tion to  see  if  a  ear  is  approaching,  is  guilty  of  contributory  negli- 
gence.'^^  And  in  a  New  York  case  it  is  held  that  one  who,  while  en- 
gaged in  unloading  a  wagon  with  his  body  in  the  path  of  passing  cars, 
for  five  or  ten  minutes  fails  to  look  or  listen  for  an  approaching  car,  is 
negligent  as  a  matter  of  law.''*  In  another  recent  case  the  plaintifl 
stood  on  a  cross  walk  between  the  rails  of  the  defendant's  track  when 
struck,  and  the  car  had  a  bright  headlight  with  nothing  to  obstruct  his 
view,  and  the  court  held  that  he  was  guilty  of  contributory  negligence 


"Indianapolis  St.  R.  Co.  v.  Bolin, 
39  Ind.  App.  169,  78  N.  E.  210,  and 
numerous  cases  cited  in  prevailing 
and  dissenting  opinions;  Harrington 
V.  Los  Angeles  R.  Co.,  140  Cal.  514, 
74'Pac.  140,  63  L.  R.  A.  238,  98  Am. 
St.  85;  Montgomery  St.  R.  v.  Hast- 
ings, 138  Ala.  432,  35  So.  412;  Dubi- 
ver  V.  City  &c.  R.  Co.,  44  Oreg.  227, 
74  Pac.  915,  75  Pac.  693;  Indianapo- 
lis St.  R.  Co.  V.  Darnell,  32  Ind.  App. 
687,  68  N.  B.  609;  Solatlnow  v.  Jer- 
sey City  &c.  Co.,  70  N.  J.  L.  154,  56 
Atl.  235;  Petty  v.  St.  Louis  &c.  R. 
Co.,  179  Mo.  666,  78  S.  W.  1003;  Hay- 
den  V.  Fair  Haven  &c.  Co.,  76  Conn. 
355,  56  Atl.  613;  Baldwin  v.  Heraty, 
136  Mich.  15,  98  N.  W.  739;  Donovan 
v.  Lynn  &c.  R.  Co.,  185  Mass.  533,  70 
N.  E.  1029;  Adams  v.  Boston  &c.  St. 
R.  Co.,  191  Mass.  486,  78  N.  B.  117; 
Erb  V.  Boston  &c.  R.  Co.,  191  Mass. 
482,  78  N.  E.  117;  Blackwell  v.  Old 
Colony  St.  R.  Co.,  193  Mass.  222,  79 
N.  E.  335. 

"Kelly  V.  Boston  El.  R.  Co.,  197 
Mass.  420,  83  N.  B.  865,  15  L.  R.  A. 
(N.  S.)  282n.  See  also,  Eddy  v.  Ce- 
dar Rapids  &c.  R.  Co.,  98  Iowa  626, 
67  N.  W.  676;  Lyons  v.  Bay  Cities 
&c.  R.  Co.,  115  Mich.  114,  73  N.  W. 
139;   Daly  v.  Detroit  &c.  St.  R.  Co., 


105  Mich.  193,  63  N.  W.  73;  Hafner 
V.  St.  Paul  City  R.  Co.,  73  Minn. 
252,  75  N.  W.  1048;  Clancy  v.  St. 
Louis  Transit  Co.,  192  Mo.  615,  91 
S.  W.  509;  Brockschmidt  v.  St. 
Louis  &c.  R.  Co.,  205  Mo.  435,  103 
S.  W.  964,  12  L.  R.  A.  (N.  S.)  345. 
But  compare  Lewis  v.  Binghamton 
R.  Co.,  35  App.  Div.  (N.  Y.)  12,  54  N. 
Y.  S.  452;  Dipaolo  v.  Third  Ave.  R. 
Co.,  55  App.  Div.  (N.  Y.)  566,  67  N. 
Y.  S.  421;  Hennessey  v.  Forty-second 
St.  &c.  R.  Co.,  84  N.  Y.  S.  158;  Hous- 
ton City  St.  R.  Co.  v.  Woodlock 
(Tex.  Civ.  App.),  29  S.  W.  817.  See 
also,  as  to  duty  to  such  persons. 
Third  Ave.  R.  Co.  v.  Krausz,  112 
Fed.  379,  50  C.  C.  A.  293;  Pittsburg 
Blec.  R.  Co.  V.  Kelly,  57  Kan.  514, 
46  Pac.  945. 

"State  V.  Cumberland  &c.  Blec. 
R.  Co.,  106  Md.  529,  68  Atl.  197,  16 
L.  R.  A.  (N.  S.)  297.  See  also,  Glea- 
son  V.  Worcester  &c.  St.  R.  Co.,  184 
Mass.  290,  68  N.  E.  225;  Young  v. 
Citizens'  St.  R.  Co.,  148  Ind.  B4,  44 
N.  E.  927,  47  N.  E.  142. 

"  Volosko  V.  Interurban  St.  R.  Co., 
190  N.  Y.  206,  82  N.  E.  1090,  15  L.  R. 
A.  (N.  S.)  1117.  See  also,  Davies  v. 
People's  R.  Co.,  159  Mo.  1,  59  S.  "W. 
982. 
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as  a  matter  of  law,  although  he  claimed  that  he  thought  he  was  beyond 
the  rails  of  the  track."  So,  a  person  was  held  guilty  of  contributory 
negligence  under  the  following  circumstances.  He  had  been  a  passen- 
ger upon  an  outbound  car  from  which  he  alighted  while  it  was  in  slow 
motion,  and  it  proceeded  on  its  course  without  having  come  to  a  stop. 
He  was  perfectly  familiar  with  the  street.  He  turned  and  crossed  the 
track,  over  which  he  had  come,  behind  the  car,  and  when  about  in  the 
middle  of  that  track  turned  his  head  toward  the  direction  whence  the 
car  came  which  struck  him,  and  continued  walking  diagonally  across, 
and  when  on  the  other  track  was  struck  by  a  car  going  in  the  opposite 
direction  fron;  the  one  he  had  left,  and  received  mortal  injuries. 
There  was  nothing  to  obstruct  his  view  or  distract  his  attention,  and 
the  court  said :  "He  either  saw  the  car  and  took  his  chances  of  getting 
past  the  place  of  danger  or  looked  so  carelessly  as  to  fail  to  see  what 
was  before  his  eyes.  In  either  event,  he  was  not  in  the  exercise  of  due 
care."^"  But  the  same  court  has  held  that  a  person  driving  across  a 
street  railway  track,  after  the  passage  of  a  car  going  in  one  direction, 
has  the  right  to  rely  somewhat  on  the  fact  that  he  heard  no  gong  from 
the  car  going  in  the  opposite  direction,  where  one  of  the  rules  required 
a  gong  to  be  sounded  when  passing  another  car,  and  to  expect  that  cars 
will  not  be  driven  at  so  dangerously  high  a  rate  of  speed  without  the 
usual  warning  signals  as  to  involve  danger  of  a  collision,  and  is  not 
necessarily  guilty  of  contributory  negligence.*^    It  has  also  been  held 

™  "Wood  V.  Omaha  &c.  St.  R.  Co.,  84  204  Mass.  229,  90  N.  E.  398,  and  the 

Neb.  282,  120  N.  W.  1121,  22  L.  R.  court  said:    "The  principle  of  Lun- 

-  A.  (N.  S.)  228.  dergan  v.  New  York  Cent.  &c.  R.  Co., 

"Haynes   v.   Boston   El.   Ry.   Co.,  203  Mass.  460,  8S  N.  E.  625,  is  not 

204  Mass.  249,  90  N.  E.  419,  citing  to  be  applied  with  the  same  strict- 

Madden  v.  Boston  Elev.  R.  Co.,  194  ness  to  travelers  in  a  public  street 

Mass.   491,  80  N.   E.  447;    Casey  v.  who    have    occasion    to    cross    the 

Boston  Elev.  R.  Co.,  197  Mass.  440,  tracks  of  street  railways  and  who 

83  N.  E.  867;    Stackpole  v.  Boston  have   the   right  to   expect  that  the 

El.  R.  Co.,  193  Mass.  562,  79  N.  E.  street     cars     will     be     so     driven 

740;   Beirne  v.  Lawrence  &c.  St.  R.  as    not    unduly    to    interfere    with 

Co.,   197   Mass.   173,   83   N.   E.   359;  the    exercise    of    this    public    right. 

Fitzgerald  v.   Boston   Elev.   R.   Co.,  Burns    v.     Worcester    Consolidated 

194  Mass.  242,  80  N.  E.  224;   Calla-  St.     R.     Co.,     193     Mass.     63,     78 

ghan   v.   Boston   Elev.   R.    Co.,    200  N.   E.   740;    Kelly  v.  Wakefield   &c. 

Mass.  450,  86  N.   E.  767;    Cohen  v.  St.  R.  Co.,  179  Mass.  542,  61  N.  E. 

Boston  Elev.  R.  Co.,  202   Mass.   66,  139;  Hennessey  v.  Taylor,  189  Mass. 

88  N.  E.  453.     See  also,  Indianapo-  583,  586,  76  N.  E.  224,  3  L.  R.  A.  (N. 

lis  St.  Ry.   Co.   V.   Tenner,   32    Ind.  S.)    345n;    Peabody  v.  Haverill   &c. 

App.   311,  67  N.   E.   1044;    Ames  v.  St.  R.  Co.,  200  Mass.  277,  85  N.  E. 

Waterloo  &c.  Co.,  120  Iowa  640,  95  1051."    The  court  also  cited  Stevens 

N.  W.  161.  V.  Boston  El.  Ry.,  184  Mass.  476,  69 

^  Murphy  v.   Boston  El.  Ry.  Co.,  N.  E.  338,  as  to  the  right  to  rely  to 
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that  when  the  motorman  sees  a  team  ahead  coming  in  towards  the 
track,  so  that  if  both  keep  on  a  collision  will  result,  it  is  his  duty  to 
stop  his  ear  if  he  sees  that  the  team  is  coming  on,  even  though  the 
driver  ought  not  to  continue,  and  the  fact  that  the  driver  after  looking 
along  the  track,  and  seeing  no  car  approaching,  drove  a  hundred  and 
twenty  feet  without  again  looking,  does  not  establish  contributory  neg- 
ligence as  a  matter  of  law,  but  makes  a  question  for  the  jury.^^ 

8  983.  Proximate  cause — last  clear  chance. — ^As  we  have  more  than 
once  had  occasion  to  state,  the  negligence  alleged  must  be  the  proximate 
cause  of  the  injury  complained  of.^^  But  it  has  been  held  that  although 
a  complaint  charged  negligence  in  running  at  a  high  rate  of  speed  and 
in  failure  to  sound  the  gong  where  it  also  charged  negligence  in  running 
the  car  upon  and  against  the  plaintiffs  buggy,  an  instruction  submit- 
ting the  doctrine  of  last  clear  chance  was  not  outside  the  issues.**  In 
some  cases  the  failure  of  the  company's  employes  to  take  any  steps  to 
avoid  injury  after  discovering  the  peril  of  the  traveler  would  constitute 
willfulness  and  render  the  company  liable  on  that  ground  even  though 
the  traveler  had  been  guilty  of  contributory  negligence,  but  in  many 
cases  the  company  may  be  held  liable  because  negligence  on  the  part  of 
such  employes  after  they  have,  or  should  have,  discovered  the  danger 
is  really  the  proximate  cause  of  the  injury.*^  In  most  jurisdictions, 
under  the  doctrine  of  the  'last  chance"  or  "last  clear  chance"^*  the 

some   extent   upon   the   gong   being  29  Ind.  App.  426,  62  N.  B.  658,  63  N. 

sounded,  and  Orth  v.  Boston  El.  R.  E.  778;  Indianapolis  Trac.  &c.  Co.  v. 

Co.,  188  Mass.  427,  74  N.  E.  673.  Kidd,  167  Ind.  402,  79  N.  E.  347,  7 

="Carrahar  v.   Boston  &c.   St.  Ry.  L.   R.   A.    (N.    S.)    143;    Costello  v. 

Co.,  198  Mass.  549,  85  N.  E.  162,  126  Third  Ave.  R.  Co.,  161  N.  Y.  317,  55 

Am.   St.   461.  N.  E.  897;    Roberts  v.   Spokane  St. 

^  See  also,  Pilmer  v.  Boise  Trac.  R.  Co.,  23  Wash.  325,  63  Pac.  506,  54 

Co.,  14  Idaho  327,  94  Pac.  432,  125  L.  R.  A.  184;    Orr  v.  Cedar  Rapids 

Am.    St.   161,  15   L.   R.   A.    (N.   S.)  &c.  R.  Co.,  94  Iowa  423,  62  N.  W. 

254n;     Birmingham    R.    &c.    Co.    v.  851,   853;    Di   Prisco  v.  Wilmington 

Brantley,  141  Ala.  614,  37  So.  698.  City  R.  Co.,  4  Pen.    (Del.)    527,  57 

=*  Indianapolis      St.     R.     Co.      v.  Atl.  906. 

Marschke,  166  Ind.  490,  77  N.  E.  945.  »■  For   an   elaborate  note  on   this 

See  also,  Indianapolis  St.  Ry.  Co.  v.  doctrine   see   55   L.   R.   A.    418-465. 

Seerley,  35  Ind.  App.  467,  72  N.  E.  In  Schneider  v.  Mobile  &c.  R.  Co., 

169,   1034;    Dieckman   v.    Louisville  146  Ala.  344,  40   So.  761,  it  is  said 

&c.  Ry.  Co.,  —  Ind.  App.  — ,  91  N.  E.  that  "the  rights  of  street  cars  and 

179;  Powers  v.  Des  Moines  City  Ry.  citizens  traveling  in  vehicles  drawn 

Co.,  —  Iowa  — ,  115  N.  W.  494.  by  horses  or  other  animals  in  the 

^  See  Bedell  v.  Detroit  &c.  R.,  131  street  being  correlative,  the  motor- 
Mich.  668;  92  N.  W.  349;  Lee  v.  Mar-  man  of  a  street  car  is  not  bound  to 
ket  St.  R.  Co.,  135  Cal.  293,  67  Pac.  stop  his  car  until  he  is  conscious  of 
765;   Citizens'  St.  R.  Co.  v.  Hamer,  the  fact  that  the  driver  of  a  preced- 
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plaintiff  may  still  recover,  notwithstanding  he  has  negligently  gone 
into  a  place  of  peril,  where  he  has  a  right  to  go  without  being  a  tres- 
passer, if  the  defendant  discovered,  or  ought  in  the  exercise  of  ordinary 
and  reasonable  care  to  have  discovered,  his  peril  in  time  by  the  exer- 
cise of  such  care  to  avoid  injury  to  him  and  failed  to  exercise  such  care 
by  which  the  injury  would  have  been  avoided.*^  The  rule  is  thus  stated 
by  Judge  Thompson,  with  special  reference  to  street  railway  cases: 
"Although  the  driver  of  a  vehicle,  a  foot-passenger,  or  a  child  may, 
through  his  own  negligence,  expose  himself  to  the  danger  of  being  run 
over  by  a  street  car, — yet  if  the  driver,  gripman  or  motorman  sees  his 
exposed  condition  in  time,  by  the  exercise  of  ordinary  or  reasonable 
care  in  giving  him  warning  or  in  checking  his  car,  to  avoid  running 
over  him  or  injuring  him,  but  nevertheless  fails  to  do  so,  he  is  guilty 
of  negligence  such  as  will  make  the  railway  company  liable  for  the  in- 
jury which  follows."^*     A  few  courts  have  refused  to  apply  the  rule 


ing  vehicle  is  heedless  of  his  dan- 
ger; but,  when  he  is  conscious  of 
such  fact,  the  motorman  is  bound 
to  use  the  highest  degree  of  care  to 
stop  the  car." 

"Nellis  St.  R.  Ace.  Law,  473,  474; 
Birmingham  &c.  Co.  v.  Brantley,  141 
Ala.  614,  37  So.  698;  Meng  v.  St. 
Louis  &c.  R.  Co.,  108  Mo.  App.  553, 
84  S.  W.  213;  Memphis  St.  R.  Co.  v. 
Haynes,  112  Tenn.  712,  81  S.  W.  374; 
Richmond  &c.  Co.  v.  Gordon,  102 
Va.  498,  46  S.  E.  772.  See  also, 
Barry  v.  Burlington  &c.  Co.,  119 
Iowa  62,  93  N.  W.  68;  Indianapolis 
Trac.  &c.  Co.  v.  Kidd,  167  Ind.  402, 
79  N.  E.  347,  7  L.  R.  A.  (N.  S.)  143; 
Citizens'  St.  R.  Co.  v.  Damm,  25 
Ind.  App.  511,  58  N.  E.  564,  and  au- 
thorities cited  in  last  preceding  note 
and  in  next  following  note. 

^  Baltimore  Traction  Co.  v.  Wal- 
lace, 77  Md.  435,  26  Atl.  518;  Balti- 
more &c.  R.  Co.  V.  Rifcowitz,  89  Md. 
338,  43  Atl.  762;  Lake  Roland  R. 
Co.  V.  McKewen,  80  Md.  593,  31  Atl. 
797;  Higgins  v.  Wilmington  St.  R. 
Co.,  1  Marv.  (Del.)  352,  41  Atl.  86; 
Will  V.  West  Side  R.  Co.,  84  Wis. 
42,  54  N.  W.  30;  Huerzeler  v.  Cen- 
tral Crosstown  R.  Co.,  1  Misc.  (N. 
Y.)  136,  48  N.  Y.  St.  649,  20  N.  Y.  S. 
676;  Czezewzka  v.  Benton-Belfon- 
taine  R.  Co.,  121  Mo.  201,  25  S.  W. 
911;   Fenton  v.  Second  Ave.  R.  Co., 


56  Hun  (N.  Y.)  99,  29  N.  Y.  St.  962, 
9  N.  Y.  S.  162;  MoClain  v.  Brooklyn 
&c.  R.  Co.,  116  N.  Y.  459,  22  N.  E. 
1062,  27  N.  Y.  St.  549,  40  Am.  &  Eng. 
R.  Cas.  254;  Zurfluth  v.  People's  R. 
Co.,  46  Mo.  App.  636;  Citizens'  St. 
R.  Co.  v.  Steen,  42  Ark.  321;  Galves- 
ton City  R.  Co.  v.  Hewitt,  67  Tex. 
473,  3  S.  W.  705,  60  Am.  Rep.  32; 
Central  Pass.  R.  Co.  v.  Chatterson 
(Ky.),  14  Ky.  L.  663;  Owensboro 
City  R.  Co.  V.  Hill,  21  Ky.  L.  1638, 
56  S.  W.  21;  Cass  v.  Third  Ave.  R. 
Co.,  20  App.  Div.  (N.  Y.)  591,  47  N. 
Y.  S.  356;  Brachfeld  v.  Third  Ave. 
R.  Co.,  60  N.  Y.  S.  988,  29  Misc.  (N. 
Y.)  586;  Oliver  v.  Denver  Tramway 
Co.,  13  Colo.  App.  543,  59  Pao.  79; 
Ruppel  V.  United  R.,  10  Cal.  App. 
319,  101  Pac.  803.  The  folIo„ing 
statement  of  the  rule  has  been 
repeatedly  approved  in  Missouri: 
"It  is  a  settled  rule  in  this  state 
that,  though  the  plaintiff  negli- 
gently placed  himself  in  a  peril- 
ous position  by  driving  on  or  near 
the  track,  the  motorman  operating 
the  car  owed  the  plaintiff  the  duty 
of  trying  to  avoid  injuring  him,  and 
plaintiff's  previous  negligence  did 
not  bar  a  recovery  if  the  injury  re- 
sulted from  the  negligence  of  the 
motorman  in  not  stopping  or  check- 
ing the  car."  Sepetowski  v.  Transit 
Co.,  102  Mo.  App.  loc.  cit.  110,  76  S. 
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except  where  it  appears  that  the  employes  of  the  company  actually 
discovered  the  exposed  situation  and  danger  of  the  traveler.'*  This 
may  be,  and  we  think  is,  the  better  rule  as  to  trespassers  upon  the  track 
of  an  ordinary  commercial  railroad  company  and  the  like,  but  not 
when,  as  is  usually  true  in  the  ease  of  a  street  railway  company,  the 
track  is  in  the  street  where  others  have  an  equal  right  to  go  and  must 
be  expected.  In  a  recent  case,  as  in  many  other  decisions  in  such  cases, 
the  rule  is  stated  in  unqualified  terms  that"if,  after  the  defendant  knew, 
or,  in  the  exercise  of  ordinary  care,  ought  to  have  known  of  the  plain- 
tiflE's  negligence,  he  could  have  avoided  the  accident,  but  failed  to  do  so, 
the  plaintifE  can  recover."'"  It  should  be  remembered,  however,  that 
where  there  is  mere  error  of  judgment  on  the  part  of  a  competent  street 
railway  employe  there  may  be  no  liabilty,  and  that  such  an  employe 
may  usually  assume  up  to  the  last  moment,  in  the  absence  of  anything 
to  the  contrary,  that  one  on  or  near  the  track  or  approaching  it  will 
heed  the  signals  and  get  out  of  the  way  or  not  negligently  go  into  dan- 


"W.  693;  Morgan  v.  Railroad,  159 
Mo.  262,  60  S.  W.  195;  Hutchinson 
v.  Railway,  88  Mo.  App.  loc.  clt.  383; 
Deltring  v.  St.  Louis  Transit  Co., 
109  Mo.  App.  524,  85  S.  W.  140,  144. 

^^  See  Slek  v.  Toledo  &c.  St.  R.  Co., 
9  Ohio  C.  D.  51,  16  Ohio  C. 
C.  393;  Johnson  v.  Stewart,  62 
Ark.  164,  34  S.  "W.  889;  Hous- 
ton &c.  R.  Co.  V.  Farrell  (Tex.  Civ. 
App.),  27  S.  W.  942;  Taylor  v.  Hous- 
ton &c.  Co.,  38  Tex.  Civ.  App.  432,  85 
S.  W.  1019;  Ft.  Smith  &c.  Co.  v. 
Flint,  81  Ark.  231,  99  S.  "W.  79;  Red- 
ford  v.  Spokane  St.  R.  Co.,  9  Wash. 
55,  36  Pac.  1085;  Schoenholtz  v. 
Third  Ave.  R.  Co.,  16  Misc.  (N.  Y.) 
7,  37  N.  Y.  S.  682;  Lyman  v.  Union 
R.  Co.,  114  Mass.  87;  Johnson  v. 
Superior  &c.  R.  Co.,  91  Wis.  233,  64 
N.  W.  753,  with  which,  however, 
compare  Little  v.  Superior  &c.  R. 
Co.,  88  Wis.  402,  60  N.  W.  705. 

""Indianapolis  Trac..  &c.  Co.  v. 
Kidd,  167  Ind.  402,  411,  79  N.  E.  347, 
7  L.  R.  A.  (N.  S.)  143.  Citing  Indi- 
anapolis Traction  &c.  Co.  v.  Smith, 
38  Ind.  App.  160,  77  N.  B.  1140; 
Southern  Ind.  R.  Co.  v.  Fine,  163 
Ind.  617,  72  N.  E.  589;  Indianapolis 
Street  R.  Co.  v.  Bolln,  39  Ind.  App. 
169,  78  N.  E.  210;  Grand  Trunk  R. 
Co.  v.  Ives,  144  U.  S.  408,  429, 12  Sup. 
Ct.  679,  36  L.  ed.  485;    Inland  &c. 


Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
558,  11  Sup.  Ct.  653,  35  L.  ed.  270; 
Birmingham  R.  &c.  Co.  v.  Brantley, 
141  Ala.  614,  37  So.  698;  Memphis  St. 
R.  Co.  V.  Haynes,  112  Tenn.  712,  81 
S.  W.  374,  379;  Baltimore  Trac.  Co. 
V.  Wallace,  77  Md.  435,  442,  26  Atl. 
518;  Baltimore  &c.  R.  Co.  v.  Cooney, 
87  Md.  261,  266,  39  Atl.  859;  Rich- 
mond Trac.  Co.  v.  Martin,  102  Va. 
209,  45  S.  E.  886;  Kolb  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  143,  149, 
76  S.  W.  1050;  Jett  v.  Central  &c.  R. 
Co.,  178  Mo.  664,  77  S.  W.  738;  Rapp 
V.  St.  Louis  Transit  Co.,  190  Mo. 
144,  161,  88  S.  W.  865;  Di  Frisco  v. 
Wilmington  City  R.  Co.,  4  Pen. 
(Del.)  527,  57  Atl.  906;  Orr  v.  Ce- 
dar Rapids  &c.  R.  Co.,  94  Iowa  423, 

62  N.  W.  851;  Flynn  v.  Louisville  R. 
Co.,  110  Ky.  662,  62  S.  W.  490,  23 
Ky.  L.  57;  Richter  v.  Harper,  95 
Mich.  221,  54  N.  W.  768;  Rider  v. 
Syracuse  &c.  R.  Co.,  171  N.  Y.  139, 

63  N.  E.  836,  58  L.  R.  A.  125;  Har- 
rington V.  Los  Angeles  R.  Co.,  140 
Cal.  514,  74  Pac.  15,  63  L.  R.  A.  238, 
98  Am.  St.  85;  Deans  v.  Wilmington 
&c.  R.  Co.,  107  N.  Car.  686,  12  S.  E. 
77,  22  Am.  St.  902;  Little  v.  Boston 
&c.  R.  Co.,  72  N.  H.  61,  55  Atl.  190; 
Coombs  V.  Mason,  97  Me.  270,  54 
Atl.  728;  El  Paso  &c.  R.  Co.  v.  Ken- 
dall (Tex.  Civ.  App.),  85  S.  W.  61. 
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ger.»^  So,  the  doctrine  cannot  ordinarily  be  applied  where  one  unex- 
pectedly darts  suddenly  upon  the  track  immediately  in  front  of  the  car, 
or  the  like.°^ 

§984.  (771)  Liability  of  traveler  for  injuring  cars. — It  is  the  duty 
of  persons  using  a  road  or  street  occupied  by  a  street  railway  to  use 
ordinary  care  and  diligence  to  avoid  injuring  the  cars  or  other  prop- 
erty of  the  company.  One  who  carelessly  drives  against  a  car  moving 
upon  the  track  of  a  street  railway  is  liable  for  all  damages  which  prox- 
imately result  from  his  wrongful  act."' 

§985.  (772)  Duty  of  company  to  repair. — It  is,  clearly  enough,  no 
more  than  just  that  a  street  railway  company  which  secures  a  right  to 
use  a  public  road  or  street  should  maintain  it  in  as  good  repair,  at 
least,  as  it  was  at  the  time  possession  was  taken  by  the  company,  ex- 
cept in  cases  where  it  is  otherwise  provided  by  the  ordinance  or  resolu- 
tion which  grants  the  franchise.®*    It  is,  indeed,  not  easy  to  find  any 


''Schuite  V.  New  Orleans  &c.  R. 
Co.,  44  La.  Ann.  509,  10  So.  811; 
Doyle  v.  West  End  St.  R.  Co.,  161 
Mass.  533,  37  N.  E.  741;  Lyons  v. 
Bay  Cities  &c.  R.  Co.,  115  Mich.  114, 
73  N.  W.  139;  Morrisey  v.  Bridge- 
port Trac.  Co.,  68  Conn.  215,  35  Atl. 
1126;  Davidson  v.  Denver  &c.  Co.,  4 
Colo.  App.  283,  35  Pac.  920;  Houston 
&c.  R.  Co.  V.  Farrell  (Tex.  Civ. 
App.),  27  S.  W.  942;  Christensen  v. 
Union  Trunk  Line,  6  Wash.  75,  32 
Pac.  1018.  See  also,  Lintz  v.  Denver 
City  Tramway  Co.,  43  Colo.  58,  95 
Pac.  600;  Rissler  v.  St.  Louis  Tran- 
sit Co.,  113  Mo.  App.  120,  87  S.  W. 
578.  But,  as  will  elsewhere  be 
shown,  such  an  assumption  cannot 
ordinarily  be  made  in  case  of  a  very 
young  child  or  where  the  circum- 
stances apparent  to  the  employe  for- 
bid it.  Indianapolis  St.  R.  Co.  v. 
Bordenchecker,  33  Ind.  App.  138,  70 
N.  E.  995;  Elwood  St.  R.  Co.  v.  Ross, 
26  Ind.  App.  258,  58  N.  E.  535;  Bun- 
yan  v.  Citizens'  R.  Co.,  127  Mo.  12, 
29  S.  W.  842;  Houston  &c.  R.  Co.  v. 
Woodlock  (Tex.  Civ.  App.),  29  S. 
W.  817;  Buttelli  v.  Jersey  City  &c. 
R.  Co.,  59  N.  J.  L.  302,  36  Atl.  700. 
See  also  Tholen  v.  Brooklyn  City  R. 
Co.,  10  Misc.   (N.  Y.)  283,  30  N.  Y. 


S.  1081,  aff'd  in  151  N.  Y.  627,  45 
N.  E.  1134. 

»=  Kruger  v.  Omaha  &c.  St.  R.  Co., 
80  Neb.  490,  114  N.  W.  571,  17  L.  R. 
A.  (N.  S.)  lOln,  127  Am.  St.  786; 
Norfolk  Ry.  &c.  Co.  v.  Higgins,  108 
Va.  324,  61  S.  E.  766.  See  also,  Lou- 
isville &c.  R.  Co.  V.  Young,  153  Ala. 
232,  45  So.  238.  16  L.  R.  A.  (N.  S.) 
301;  Hoffard  v.  Illinois  Cent.  R.  Co. 
(Iowa),  110  N.  W.  446,  16  L.  R.  A. 
(N.  S.)  797;  Ellermann  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  295,  76 
S.  W.  661;  Pellenz  v.  St.  Louis  &c. 
R.  Co.,  106  Mo.  App.  154,  80  S.  W. 
49.  And  compare  Powers  v.  Des 
Moines  City  Ry.  Co.,  143  Iowa  427, 
121  N.  W.  1095;  Dey  v.  United  Rys. 
Co.,  140  Mo.  App.  461,  120  S.  W.  134. 

»'  Chicago  West  Division  R.  Co.  v. 
Rend,  6  Bradwell  (111.  App.)  243. 

°*  Memphis  &c.  R.  Co.  v.  State,  87 
Tenn.  746,  11  S.  W.  946;  City 
of  Reading  v.  United  Trac.  Co., 
215  Pa.  250,  64  Atl.  446,  448 
(citing  text).  North  Hudson  &c. 
Co.  V.  Mayor  of  Hoboken,  41 
N.  J.  L.  71.  The  text  is  also  cited  in 
Fielders  v.  North  Jersey  St.  Ry.  Co., 
67  N.  J.  L.  76,  50  Atl.  533  (reversed, 
however,  on  question  as  to  whether 
passenger  can  recover  for  failure  to 
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solid  ground  upon  which  it  can  be  held  that  the  street  or  road  can  be 
subjected  to  a  use,  which,  as  matter  of  common  knowledge,  every  one 
knows  greatly  increases  the  wear  and  tear,  and,  consequently,  the 
expense  of  maintaining  the  way,  and  yet  individual  property  owners 
be  compelled  to  bear  the  increased  burden.  The  benefit  which  accrues 
from  the  use  is  enjoyed  by  the  company  and  not  the  property  ovmers, 
and  it  seems,  upon  the  salutary  equitable  doctrine  that  "He  who  de- 
rives the  advantage  ought  to  sustain  the  burden,"  the  company  should 
bear  the  burden  of  keeping  the  way,  in  as  good  condition,  at  least,  as  it 
was  when  it  entered  upon  the  enjoyment  of  its  franchise.  The  com- 
pany is  unquestionably  bound  to  use  ordinary  care  and  diligence  to 
keep  the  space  it  occupies  in  a  reasonably  safe  condition  for  ordinary 
travel  in  so  far  as  its  own  use  and  acts  are  concerned,  and  there  is  rea^ 
son  for  extending  the  doctrine,  for  the  company  secures  a  special  privi- 
lege in  a  highway,  and  in  consideration  of  the  grant  of  such  a  privilege 
it  ought  to  be  held  bound  to  keep  the  space  it  occupies  in  a  reasonably 
convenient  condition  for  travel.  The  principle  upon  which  we  base 
our  conclusion  is  one  that  has  been  long  established  and  often  enforced, 
for  it  is  the  principle  which  is  asserted  in  cases  of  the  crossing  or  oc- 
cupancy of  highways  by  ordinary  steam  railroads."'  It  is  competent 
for  the  municipal  officers  to  make  it  the  duty  of  the  street  railway  com- 
pany licensed  to  occupy  the  public  streets  to  maintain  the  streets  in 
good  repair  by  inserting  a  provision  to  that  effect  in  the  ordinance  or 
resolution  conferring  the  franchise.  So,  it  has  been  held  that  a  city, 
as  a  condition  of  a  grant  to  use  electric  motors  and  erect  and  place 
poles  and  wires  in  the  street,  may  require  the  company  to  pave  the 
parts  of  the  street  between  and  adjoining  the  tracks.*"    Where  there  is 

perform   such  duty,  In   68  N.  J.  L.  Citizens'  St.  R.  Co.,  56  Ark.  28,  19 

343,  53  Atl.  404,  54  Atl.  822,  96  Am.  S.  W.  17;   City  of  Reading  v.  United 

St.  552,  59  L.  R.  A.  455.     See  gen-  Trac.    Co.,     202    Pa.    571,    52    Atl. 

erally  to  tlie  effect  that  the  company  106;  Ashland  St.  R.  Co.  v.  Ashland, 

must  lay  its  tracks  In  a  proper  man-  78  Wis.  271,  47  N.  W.  619;   Karst  v. 

ner  and  keep   the   same   in   repair.  St.  Paul  &c.  Co.,  22  Minn.  118;  Huff 

Worater  v.  Forty-second  St.  R.  Co.,  v.  St.  Joseph  R.  &c.  Co.,  213  Mo.  495, 

50  N.  Y.  203;   Western  Pav.  &c.  Co.  Ill  S.  W.  1145. 

v.  Citizens'  St.  R.  Co.,  128  Ind.  525,  »» Louisville    &c.    Co.    v.    State,    3 

26  N.  B.  188,  28  N.  E.  883,  10  L.  R.  Head  (Tenn.)  523,  75  Am.  Dec.  778; 

A.   770,   25  Am.  St.   462,  and  note;  People  v.  Chicago  &c.  Co.,  67  111.  118; 

Keitel  v.  St.  Louis  Cable  &c.  Co.,  28  Byler  v.  Allegheny  County,  49  Md. 

Mo.  App.  657;   Sioux  City  St.  R.  Co.  257,  33  Am.  Rep.  249. 

V.  Sioux  City,  78  Iowa  742,  39  N.  W.  "  Trenton  v.  Trenton  St.  R.  Co.,  72 

498,  43  N.  W.  224;   Houston  City  R.  N.  J.  L.  317,  63  Atl.  1.    That  a  street 

Co.  V.  Delesdermier,  84  Tex.  82,  19  railway   company   must    pave    if   It 

S.  W.  366.    As  to  change  of  tracks  to  accepts   a   charter   or    franchise   so 

conform  to  grade,  see  Little  Rock  v.  providing,  see  City  of  Worcester  v. 
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a  provision  in  the  ordinance  or  resolution  imposing  the  duty  of  repair- 
ing upon  the  company,  the  duty  is  held  to  be  a  continuing  one,  and  it 
is  not  discharged  by  a  simple  restoration  of  the  streets  to  the  condi- 
tion they  were  in  at  the  time  possession  was  taken."^  This  doctrine  is 
clearly  right.  We  are  strongly  inclined  to  the  opinion  that  the  duty 
exists  as  a  continuous  one,  although  there  may  be  no  express  provision 
in  the  grant  creating  it,  since  the  implication  is,  where  no  provision  is 
made  to  the  contrary,  that  a  company  which  acquires  a  right  to  use  a 
highway  for  its  special  benefit  will  keep  it  in  reasonable  repair.  The 
case  falls  within  the  rule  that  it  is  the  act  done  for  its  own  benefit,  and 
to  advance  its  own  interests,  that  makes  repairs  necessary,  and,  there- 
fore, it  is  equitable  that  it  should  bear  the  burden  of  maintaining  the 
highway  in  repair."*  It  has  also  been  held  that  an  ordinance  requiring 
street  railway  companies  to  keep  in  good  repair  all  that  part  of  the 
street  occupied  by  their  tracks  includes  additional  tracks  thereafter 
laid.«» 

§986.  (773)  liability  of  company  for  failure  to  repair. — If  the 

street  railway  company  refuses  to  repair,  mandamus  will  lie  to  compel 


Worcester  Consolidated  St.  R.  Co., 
196  U.  S.  539,  49  L.  ed.  591,  25  Sup. 
Ct.  327,  aff'g  182  Mass.  49,  64  N.  E. 
581;  Washington  &c.  R.  Co.  v.  Dist. 
of  Columbia,  108  U.  S.  522,  27  L.  ed. 
807,  2  Sup.  Ct.  865;  City  of  Roclies- 
ter  V.  Rocliester  R.  Co.,  182  N.  Y. 
99,  74  N.  E.  953,  70  L.  R.  A.  773; 
Storrie  v.  Houston  City  St.  R.  Co., 
92  Tex.  129,  46  S.  W.  796,  44  L.  R. 
A.  716.  Compare  also,  Sioux  City 
St.  R.  Co.  V.  Sioux  City,  138  U.  S. 
98,  34  L.  ed.  898,  11  Sup.  Ct.  226; 
Schmidt  v.  Market  St.  &c.  R.  Co., 
90  Cal.  37,  27  Pac.  61;  Marshalltown 
&c.  R.  Co.  V.  Marshalltown,  127  Iowa 
637,  103  N.  W.  1005;  West  Chicago 
St.  R.  Co.  V.  Chicago,  178  111.  339,  53 
N.  E.  112. 

""  Burritt  v.  City  of  New  Haven,  42 
Conn.  174;  State  v.  Minneapolis  &c. 
R.  Co.,  39  Minn.  219,  39  N.  W.  153; 
State  V.  St.  Paul  &c.  Co.,  35  Minn. 
131,  28  N.  W.  3,  59  Am.  Rep.  313. 
See  also,  McKeesport  v.  Pittsburg 
&c.  Ry.  Co.,  213  Pa.  542,  62  Atl. 
1075;  Columbus  St.  R.  Co.  v.  Colum- 
bus, 43  Ind.  App.  265,  86  N.  E.  83; 
Detroit  v.  Ft.  Wayne  &c.  R.  Co.,  90 
30—11  Elliott  R.  and  S. 


Mich.  646,  51  N.  W.  688;  Cambria 
Iron  Co.  V.  Union  Trust  Co.,  154  Ind. 
292,  55  N.  E.  745;  Dist.  of  Columbia 
V.  Washington  &c.  R.  Co.,  4  Mackey 
(D.  C.)  214;  Conway  v.  Rochester, 
157  N.  Y.  335,  1  N.  E.  395;  Mayor  of 
New  York  v.  Harlem  Bridge  &c.  R. 
Co.,  186  N.  Y.  304,  78  N.  E.  1072; 
State  V.  Jacksonville  &c.  R.  Co.,  29 
Pla.  590,  10  So.  590;  Reading  v. 
United  Trac.  Co.,  202  Pa.  571,  52  Atl. 
106. 

"^  Queen  v.  Inhabitants  of  Isle  of 
Ely,  15  Q.  B.  827;  King  v.  Inhabi- 
tants of  Lindsey,  14  East  318;  King' 
v.  Kerrison,  3  Maule  &  S.  526;  Leop- 
ard v.  Chesapeake  &  Ohio  Canal, 
1  Gill  (Md.)  222;  Northern  Central 
R.  Co.  V.  Mayor  of  Baltimore,  46  Md. 
425;  Paducah  &c.  Co.  v.  Common- 
wealth, 80  Ky.  147;  People  v.  Chi- 
cago &  Alton  &c.  R.  Co.,  67  111.  118; 
In  re  Trenton  Water  Power  Co.,  20 
N.  J.  L.  659.  See  also,  Johnston  v. 
Providence  &c.  Co.,  10  R.  I.  365; 
People  v.  Dutchess  &c.  R.  Co.,  58  N. 
Y.  152. 

^  Montgomery  St.  R.  Co.  v.  Smith, 
146  Ala.  316,  39  So.  757. 
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it  to  perform  that  duty.^"° .  It  has  been  held  that  if  the  company  fails 
or  refuses  to  perform  its  duty  by  making  the  necessary  repairs  the 
municipal  authorities  may  make  them  and  collect  the  expense  from  the 
company.^  If  the  railroad  company  negligently  fails  to  perform  its 
duty,  and  injury  is  thereby  caused  to  travelers,  the  municipal  corpora- 
tion may  recover  from  the  company  the  damages  it  has  been  compelled 
to  pay  to  the  injured  person.  The  undertaking  of  a  street  railway 
company  to  mantain  the  streets  in  repair  does  not  relieve  the  munici- 
pal corporation  from  the  general  duty  imposed  upon  it  by  law,  but 
where  a  street  railway  company  is  the  primary,  wrong-doer  the  munici- 
pal corporation  may  compel  the  company  to  reimburse  it  for  all  dam- 
ages and  costs  that  it  has  been  compelled  to  pay."  It  has  also  been  held 
that  a  street  railway  company  which  negligently  fails  to  keep  the  part 
occupied  by  it  in  repair  may  be  indicted  for  a  nuisance,  and  it  was 
further  held  that,  upon  failure  to  abate  the  nuisance,  the  obstructions 
created  by  it  might  be  removed.^  In  a  recent  case  the  supreme  court 
of  Wisconsin  held  that  a  railway  company  might  be  compelled  by  man- 
datory injunction  to  restore  a  public  street,  which  it  had  torn  up,  to 
its  former  condition  of  usefuhiess.*     But  where  a  street  railway  had 


™  State  V.  St.  Paul  &c.  R.  Co.,  35 
Minn.  131,  28  N.  W.  3,  59  Am.  Rep. 
313;  Halifax  v.  City  R.  Co.,  1  Russ 
Bq.  (Nova  Scotia)  319;  State  v. 
Jacksonville  St.  R.  Co.,  29  Pla.  590, 
10  So.  590,  597.  See  also,  Detroit  v. 
Ft.  Wayne  &c.  R.  Co.,  90  Mich.  646, 
51  N.  W.  688;  Oshkosh  v.  Milwaukee 
&c.  R.  Co.,  74  Wis.  534,  43  N.  W. 
489,  17  Am.  St.  175.  But  compare 
Benton  Harbor  v.  St.  Joseph  &c.  St. 
R.  Co.,  102  Mich.  386,  60  N.  W.  758, 
26  L.  R.  A.  245,  47  Am.  St.  553. 

^Philadelphia  &c.  Co.  v.  Philadel- 
phia, 11  Phila.  (Pa.)  358;  City  of 
Columbus  V.  Columbus  St.  R.  Co., 
45  Ohio  St.  98,  12  N.  E.  651,  32  Am. 
&  Eng.  R.  Cases  292;  City  of  New 
Haven  v.  Fair  Haven  &c.  Co.,  38 
Conn.  422,  9  Am.  Rep.  399;  District 
of  Columbia  v.  Washington  &c.  R. 
Co.,  1  Mackey  (D.  C.)  361.  See  also. 
City  of  Rochester  v.  Rochester  St. 
Ry.  Co.,  182  N.  Y.  99,  74  N.  E.  953, 
70  L.  R.  A.  773;  Fair  Haven  &c.  R. 
Co.  V.  New  Haven,  203  U.  S.  379,  51 
L.  ed.  237,  27  Sup.  Ct.  74.  The  mu- 
nicipal authorities  must  proceed  in 
the  ordinary  way,  and  they  have  no 
right  to  make  extravagant  or  un- 


reasonable repairs.  Mayor  v.  Second 
Ave.  R.  Co.,  102  N.  Y.  572,  7  N.  E. 
905,  55  Am.  Rep.  839.  See  generally, 
Gulf  City  &c.  Co.  v.  City  of  Galves- 
ton, 69  Tex.  660,  7  S.  W.  520,  32  Am. 
&.  Eng.  R.  Cas.  300;  State  v.  Ingram, 
5  Ired.  (N.  Car.)  441;  Rutland  v. 
Dayton,  60  111.  58. 

'  People  V.  City  of  Brooklyn,  65  N. 
Y.  349;  Brooklyn  v.  Brooklyn  City 
R.  Co.,  47  N.  Y.  475,  7  Am.  Rep. 
469;  Brooklyn  v.  Brooklyn  City  R. 
Co.,  57  Barb.  (N.  Y.)  497. 

"Memphis  &c.  R.  Co.  v.  State,  87 
Tenn.  746,  11  S.  W.  946. 

*■  City  of  Oshkosh  v.  Milwaukee  &c. 
Co.,  74  Wis.  534,  43  N.  W.  489,  17 
Am.  St.  175.  It  was  held  that  a 
county  may  sue  to  compel  a  restora- 
tion of  a  highway,  in  Greenup 
County  V.  Maysville  &c.  R.  Co.,  88 
Ky.  659,  11  S.  W.  774,  11  Ky.  L. 
169.  See  also  as  to  right  of  con- 
tractor to  recover  for  repairs  made 
necessary  by  street  railway  in  pave- 
ment laid  by  him,  Owensboro  City 
R.  Co.  V.  Barber  Asphalt  Pav.  Co. 
(Ky.),  107  S.  W.  244,  32  Ky.  L.  844, 
14  L.  R.  A.  (N.  S.)  1216. 
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no  money,  and  was  unable  to  borrow  any,  it  was  held  that  mandamus 
would  not  lie  to  compel  it  to  pave  the  street  between  the  rails  of  its 
tracks  in  accordance  with  its  agreement."  . 

§  987.  (774)  When  company  is  bound  to  improve  streets. — It  is 
usually  competent  for  the  municipal  corporation  which  grants  a  street 
railway,  company  the  privilege  of  using  its  streets  to  require  the 
company  to  repave  or  otherwise  improve  the  streets.*  It  has  been 
held  with  much  reason  that  where  the  ordinance  under  which  the  com- 
pany claims  provides  that  it  shall  keep  the  streets  in  perpetual  repair 
it  may  be  compelled  to  repave  or  otherwise  improve  the  streets."*  So, 
where  the  ordinance  constituting  the  contract  provided  that  the  com- 
pany should  keep  the  space  between  tracks  in  as  good  condition  as  the 
city  kept  the  rest  of  the  street,  it  was  held  that  the  company  was  obliged 
to  pave  when  the  city  did  so,  although  the  street  was  originally  gravel.'' 
^Vhere  there  is  a  general  undertaking  to  keep  the  street  in  repair  it 
seems  to  us  that  the  duty  should  be  regarded  as  a  continuing  one,  and 
that  the  company  must  make  repairs  to  correspond  with  the  changed 
and  improved  condition  of  the  street.  Decisions  in  analogous  cases 
give  support  to  this  conclusion.*  If  it  be  true  that  the  company  is  not 
bound  under  the  continuing  duty  to  make  repairs  to  correspond  with 
the  improved  or  changed  condition  of  the  street,  then  the  practical  re- 
sult would  be  that  it  would  be  entirely  released  from  its  duty,  since  it 

'  City    of    Benton    Harbor    v.    St.  delphia  v.  Spring  Garden  &c.  Co.,  161 

Joseph   &c.    St.   Ry.   Co.,   102   Mich.  Pa.  St.  522,  29  Atl.  286;   District  of 

386,  60  N.  W.  758,  47  Am.  St.  553,  26  Columbia  v.  Washington,  4  Mackey 

L.  R.  A.  245.  (D.  C.)  214. 

'McKeesport  v.  Pittsburg  &c.  R.  'Columbus  St.  Ry.  &c.  Co.  v.  Co- 
Co.,  213  Pa.  542,  62  Atl.  1075.  See  lumbus,  43  Ind.  App.  265,  86  N.  B. 
also.  City  of  Shreveport  v.   Shreve-  83. 

port  Belt  Ry.  Co.,  107  La.   785,   32  '  The  principle  was  asserted  by  the 

So.   189;    St.   Louis   v.    Missouri   R.  supreme    court   of   Pennsylvania   in 

Co.,  13  Mo.  App.  524;   Kettle  v.  Dal-  the  case  of  Town  of  Phosnixville  v. 

las,   35   Tex.    Civ.   App.    632,    80    S.  Phoenixville  Iron  Co.,  45  Pa.  St.  135, 

W.  874;    Fair  Haven  &c.  R.   Co.  v.  137,  where  it  was  said:     "It  is  a  fair 

New  Haven,  75   Conn.   442,   53  Atl.  presumption    the    legislature    never 

960;   Trenton  v.  Trenton  St.  R.  Co.,  intended  to  give  away  public  rights 

72  N.  J.  L.  317,  63  Atl.  1;    City  of  or  to  impose  burdens  upon  any  local 

Worcester  v.  Worcester  Consolidated  community    without    compensation. 

St.  Ry.  Co.,  196  U.  S.  539,  49  L.  ed.  This  is  a  continuing  obligation  upon 

591,  25  Sup.  Ct.  327.  the  company  to  keep  up  the  bridge." 

°a  Pittsburg  &c.  R.  Co.  v.  Borough  See  also,  Pennsylvania  R.  Co.  v.  Du- 

of  Birmingham,  51  Pa.  St.  41;    Dis-  quesne  Borough,  46  Pa.  St.  223,  224; 

trict  of  Columbia  v.  Washington  and  City  of  Oconto  v.  Chicago  &c.  R.  Co., 

Georgetown   R.   Co.,   1    Mackey    (D.  44  Wis.  231,  238;   Mayor  v.  Harlem 

C.)    361,   379;    City  of  Philadelphia  Bridge  &c.  Co.,  186  N.  Y.  304,  78  N. 

V.  Ridge  Ave.  Pass.  Ry.  Co.,  143  Pa.  E.  1072;  ante,  §  985,  n.  97. 
St.  442,  22  Atl.  695.    See  also  Phila- 
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is  quite  clear  that  repairs  of  any  other  character  would  be  without 
value  or  service  to  the  public.^  !N"or  is  it  unreasonable  or  unjust  to 
hold  that  the  company  accepted  its  franchise  under  the  implied  condi- 
tion that  changes  and  improvements  required  by  progress  and  growth 
would  be  made,  for,  certainly,  neither  the  municipality  nor  the  com- 
pany can  be  presumed  to  have  intended  that  no  progress  should  be 
made  nor  any  changes  be  required.  There  is  more  reason  for  holding 
that  the  company  is  bound  to  improve,  by  repaving  or  otherwise,  the 
space  used  by  it,  than  there  is  for  holding  that  the  duty  to  repair 
extends  no  further  than  to  require  the  company  to  keep  the  space 
in  the  condition  it  was  at  the  time  it  took  possession.  Our  conclusion 
is  that  where  there  is  a  clearly  expressed  requirement  binding  the 
company  to  repair,  the  duty  is  a  continuing  one  and  the  repairs  must 
be  so  made  as  to  correspond  to  the  changed  condition  of  the  street 
wrought  by  the  improvement  made  under  the  direction  of  the  munici- 
pality. In  afiBrming  that  it  is  the  general  duty  of  the  street  railway 
company  to  repair  by  restoring  the  street  to  the  condition  in  which 
it  was  when  possession  was  taken,  or  by  restoring  it  to  the  condition 
in  which  it  is  subsequently  placed  by  the  municipal  government,  we 
are,  as  we  believe,  fully  within  the  authorities.  There  are,  indeed, 
strongly  reasoned  cases,  which,  pressing  the  doctrine  farther,  hold  that 
it  is  the  duty  of  the  company  to  improve  as  well  as  to  repair. 

§  988.  (775)  Company  is  not  generally  bound  to  improve. — As 
much  as  can  be  safely  affirmed  in  the  present  state  of  the  decided 
cases  is  that  the  private  corporation  is  bound  to  repair,  but  is  not 
bound  to  improve.^"  It  is  bound  to  restore,  but  is  not  bound  to  change. 
We  do  not,  however,  think  that  the  duty  to  repair  is  to  be  so  narrowed 
as  to  require  no  more  than  that  the  private  corporation  shall  restore 

°  The  text  is  quoted  with  approval  Pav.  &c.  Co.  v.  Citizens'  St.  R.  Co., 
in  City  of  Reading  v.  United  Trac.  128  Ind.  525,  26  N.  E.  188,  28  N.  B. 
Co.,  202  Pa.  571,  52  Atl.  106,  107,  88,  10  L.  R.  A.  770  and  note,  25  Am. 
and  cited  in  City  of  Reading  v.  St.  462  (quoting  text);  Columbus  St. 
United  Trac.  Co.,  215  Pa.  250,  64  Atl.  Ry.  Co.  v.  Columbus,  43  Ind.  App.  265, 
446,  448,  and  both  of  these  cases  ex-  86  N.  E.  83  (but  holding  company 
pressly  decide  the  exact  question,  bound  to  pave  under  the  particular 
one  of  them,  perhaps,  going  even  contract  there  involved;  Indianapo- 
further  than  the  text.  See  also,  oils  &c.  R.  Co.  v.  New  Castle,  43  Ind. 
State  V.  New  Orleans  &c.  R.  Co.,  52  App.  467,  87  N.  E.  1067;  In  re  Re- 
La.  Ann.  1570,  28  So.  111.  pair  of  Fulton  St.,  29  How.  Pr.   (N. 

"State  V.  Jacksonville  St.  R.  Co.,  Y.)     429;     City    of    Blnghamton    v. 

29  Pla.  590,  10  So.  590,  595   (citing  Binghamton    &c.    Ry.    Co.,    61    Hun 

text) ;    Indianapolis    &c.    R.    Co.    v.  (N.  Y.)   479,  16  N.  Y.  3.  225;   Wil- 

Town  of  Newcastle,  43  Ind.  App.  467,  liamsport  v.  Williamsport  Pass.   R. 

87   N.   E.   1067.     See  also.  Western  Co.,    203   Pa.    1,    52   Atl.    51.     Com- 
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the  street  to  the  condition  in  which  it  was  when  possession  was  taken ; 
we  think  the  duty  extends  much  beyond  that  limit.  The  duty  to  repair 
requires  that  the  street  shall  be  so  kept  as  to  correspond  with  its  general 
condition  at  the  time  the  repairs  are  required.  To  illustrate  our  mean- 
ing :  If  a  street  paved  with  wooden  blocks  is  subsequently  paved  with 
stone,  it  would  be  the  duty  of  the  company  when  it  became  necessary 
to  repair  after  the  improvement  by  paving  with  stone,  to  make  repairs 
to  correspond  with  the  changed  condition  of  the  street.^^  It  would  not, 
as  we  interpret  the  rule  sustained  by  the  weight  of  authority,  be  com- 
pelled to  make  the  new  pavement,  but  it  would  be  its  duty,  in  making 
repairs  after  the  new  pavement  was  laid,  to  make  them  to  correspond 
to  the  new  pavement.  Any  other  rule  would  make  the  duty  to  repair 
practically  valueless,  and  not  only  this,  but  it  would  tend  to  cheek  the 
growth  and  development  of  towns  and  cities  without  just  reason  or 
excuse. 

§  989.  (776)  Conflict  of  authority. — ^The  question  whether  a  street 
railway  company  can  be  required  to  improve  a  street  where  that  duty 
is  not  imposed  upon  it  by  the  terms  of  its  grant  is  one  upon  which  the 
decisions  are  in  conflict.  It  is  maintained  by  some  of  the  courts,  with 
much  force  and  plausibility,  that  the  franchise  of  a  street  railway  com- 
pany is  property  and  should  be  assessed  for  the  expense  of  the  im- 
provement.^^ The  franchise  of  the  company  is  unquestionably  prop- 
erty, and  the  improvement  benefits  that  property  to  a  greater  extent 
in  most  cases  than  it  does  the  property  of  abutting  lot-owners,  and,  as 
the  foundation  of  the  right  to  assess  private  property  for  the  cost  of 

pare  Lightner  v.  City  of  Peoria,  150  E.    Co.,    45    Ohio    St.    98,   12    N.    E. 

111.  80,  37  N.  B.  69;  Harris  v.  City  of  651,   32    Am.    &   Bng.    R.    Cas.    292. 

Macomb,  213  111.  47,  72  N.  E.  762.  See     also.     Fair     Haven     &c.     R. 

"  See  Philadelphia  v.  Thirteenth  Co.  v.  New  Haven,  75  Conn.  442, 
St.  &c.  Co.,  169  Pa.  St.  269,  33  Atl.  53  Atl.  960;  Pittsburg  &c.  R.  Co.  v. 
126;  Mayor  v.  Harlem  Bridge  &c.  Taber,  168  Ind.  419,  77  N.  E.  741; 
Co.,  186  N.  Y.  304,  78  N.  E.  1072;  Erie  R.  Co.  v.  Patterson,  72  N.  J. 
Conway  v.  Rochester,  157  N.  Y.  33,  L.  83,  59  Atl.  1031.  But  see  Lightner 
51  N.  E.  395;  City  of  New  York  v.  v.  City  of  Peoria,  150  111.  80,  37  N. 
New  York  City  Ry.  Co.,  132  App.  E.  69;  Western  Pav.  &  Supply  Co.  v. 
Div.  (N.  Y.)  156,  116  N.  Y.  S.  939;  Citizens'  St.  R.  Co.,  128  Ind.  525,  26 
Fair  Haven  &c.  R.  Co.  v.  New  Ha-  N.  E.  188,  28  N.  E.  88,  25  Am.  St. 
ven,  203  U.  S.  379,  51  L.  ed.  237,  27  462n,  10  L.  R.  A.  770;  Dean  v.  Pat- 
Sup.  Ct.  74.  erson,  67  N.  J.  L.  199,  50  Atl.  620. 

"Chicago  City  R.  Co.  v.  City  of  In  other  cases  a  somewhat  similar 

Chicago,  90  111.  573,  32  Am.  Rep.  54;  doctrine  is  laid  down,   but  the   de- 

Kuehner  v.  City  of  Freeport,  143  111.  cisions  turn  upon   the  language  of 

92,  32  N.  E.  372,  17  L.  R.  A.   774;  the  grant.     Fort  Wayne  &c.   St.  R. 

City  of  Chicago  v.  Baer,  41  111.  306;  Co.  v.  City  of  Detroit,  34  Mich.  78; 

City  of  Columbus  v.  Columbus  St.  Fort  Wayne  &c.  St.  R.  Co.  v.  City  of 

Detroit,  39  Mich.  543. 
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a  public  improvement  is  the  theory  that  the  benefit  is  the  equivalent 
of  the  assessment,  there  is  no  little  strength  in  the  position  that  the 
railway  company  is  liable  to  assessment ;  but  this  doctrine  is  denied 
by  able  courts.^*  The  question  must  be  regarded  as  settled  by  the  de- 
cision of  the  supreme  court  of  the  United  States  in  the  case  referred  to 
in  the  note  so  far  as  it  affects  cases  in  which  the  ordinance  simply  binds 
the  company  to  repair,  for  to  that  extent  the  question  is  a  federal 
one.  But  the  question  of  construction  remains  an  open  one,  and  that 
can  only  be  determined  from  the  language  of  the  ordinance  or  resolu- 
tion involved  in  the  particular  case,  for  various  provisions  are  made 
in  such  municipal  enactments  to  which  diverse  constructions  have 
been  given.^* 

§  990.  (T"}"?)  Conclusion. — ^We  suppose  that  it  is  safe  to  affirm  that 
the  assumption  should  be,  where  there  is  nothing  evidencing  the  con- 
trary, that  the  local  authorities  did  not  intend  to  relieve  the  private 
corporation  from  the  duty  of  repairing,  for  in  the  absence  of  a  pro- 
vision relieving  it  from  that  duty  the  law  would  imply  that  it  exists.^' 


^=City  of  Chicago  v.  Sheldon,  9 
Wall.  (U.  S.)  50,  19  L.  ed.  594;  State 
v.  Corrigan  Consolidated  R.  Co.,  85 
Mo.  263,  55  Am.  Rep.  361;  City  ol 
Baltimore  v.  Scharf,  54  Md.  499; 
City  of  Philadelphia  v.  Empire  Pas- 
senger R.  Co.,  7  Phila.  (Pa.)  321; 
Galveston  v.  Galveston  City  R.  Co., 
46  Tex.  435;  Galveston  City  R.  Co. 
V.  Nolan,  53  Tex.  139.  See  also, 
Farmers'  Loan  &  Trust  Co.  v.  An- 
sonia,  61  Conn.  76,  23  Atl.  705;  Mt. 
Pleasant  Borough  v.  Baltimore  &c. 
R.  Co.,  138  Pa.  St.  365,  20  Atl.  1052, 
11  L.  R.  A.  520;  Ft.  Dodge  Blec.  &c. 
Co.  V.  Ft.  Dodge,  115  Iowa  568,  89 
N.  W.  7. 

"  Pittsburgh  &c.  R.  Co.  v.  City  of 
Pittsburgh,  80  Pa.  St.  72;  Philadel- 
phia and  Gray's  Ferry  Co.  v.  City  of 
Philadelphia,  11  Phila.  (Pa.)  358; 
McMahon  v.  Second  Ave.  R.  Co.,  75 
N.  Y.  231;  Robbins  v.  Omnibus  R. 
Co.,  32  Cal.  472.  See  generally,  Mc- 
■Chesney  v.  Chicago,  213  111.  592,  73 
N.  E.  368;  Atlanta  Consolidated  St. 
R.  Co.  v.  Atlanta,  111  Ga.  255,  36  S. 
E.  667;  City  of  Council  Bluffs  v. 
'Omaha  &c.  St.  Ry.  &c.  Co.,  114  Iowa 
141,    86    N.   "W.    222;    Oskaloosa    St. 


Ry.  &c.  Co.  V.  Oskaloosa,  99  Iowa 
496,  68  N.  W.  808;  Kent  v.  Bing- 
hamton,  94  App.  Div.  (N.  Y.)  522,  88 
N.  Y.  S.  34;  City  of  New  York  v. 
New  York  City  Ry.  Co.,  132  App. 
Div.  (N.  Y.)  156,  116  N.  Y.  S.  939; 
Philadelphia  v.  Thirteenth  St.  &c. 
R.  Co.,  169  Pa.  St.  269,  33  Atl.  126; 
Philadelphia  v.  Heatonville  &c.  R. 
Co.,  177  Pa.  St.  371,  35  Atl.  718; 
City  of  Allentown  v.  Lehigh  Valley 
Transit  Co.,  39  Pa.  Sup.  Ct.  529; 
McKennie  v.  Charlottesville  &c.  R. 
Co.,  110  Va.  70,  65  S.  E.  503. 

1"  This  is  in  harmony  with  the  gen- 
eral principle  that  a  corporation 
which  uses  a  highway  for  its  special 
benefit  must  restore  it  to  its  former 
condition  and  maintain  it  in  reason 
able  repair.  Roberts  v.  Chicago  &c. 
R.  Co.,  35  Wis.  679;  People  v.  Chi- 
cago and  Alton  R.  Co.,  67  111.  118; 
People  v.  New  York  Central  R.  Co., 
74  N.  Y.  302;  Little  Miami  &c.  Co. 
v.  Com'rs,  31  Ohio  St.  338;  Eyler  v. 
County  Com'rs,  49  Md.  257,  33  Am. 
Rep.  249;  Gear  v.  Chicago  &c.  R. 
Co.,  43  Iowa  83;  Cooke  v.  Boston  &c. 
R.  Co.,  133  Mass.  185.  The  duty  is 
continuous,  and  an  action  to  enforce 
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It  is  not  to  be  forgotten  that  in  eases  where  the  expense  of  improving 
a  street  must  be  borne  by  private  property  owners,  neither  the  legis- 
lature nor  the  municipal  corporation  can  entirely  disregard  the  rights 
of  such  owners,  for  assessments,  as  we  have  often  said,  can  only  be 
sustained  upon  the  ground  that  the  specific  property  receives  a  benefit 
different  from  the  general  one  which  accrues  to  the  public.  It  is  im- 
possible to  successfully  deny  that,  in  many  instances  the  use  of  a  street 
by  a  railway  company  lessens  the  special  benefits  which  accrue  to  abut- 
ting property,  whereas,  in  almost  every  instance,  the  street  railway 
company  profits  from  the  improved  condition  of  the  street.  But  it  is 
probably  true  that,  under  the  rule  as  now  declared  by  the  majority  of 
the  cases,  as  much  as  can  be  safely  said  is,  that  the  railway  company  is 
under  a  general  and  continuous  duty  to  repair,  but  is  not  bound  to 
improve.  This  conclusion,  it  is,  perhaps,  hardly  necessary  to  add,  is 
relevant  and  valid  only  in  cases  where  the  form  of  the  contract  is 
such  as  to  exonerate  the  company  from  the  general  duty,  for,  as  we 
have  repeatedly  said,  the  contract  is  controlling,  and  by  it  the  rights 
and  duties  of  the  parties  are  to  be  measured  and  determined.^' 

§  991.  Forfeiture  of  franchise. — It  has  been  shown  in  a  preceding 
section  that  a  franchise  or  license  to  use  a  street  may  be  lost  or  for- 
feited by  or  for  failure  to  construct  the  line  within  the  time  specified, 
or  the  like.^^  But  the  general  rule,  in  the  absence  of  some  provision  to 
the  contrary,  is  that  a  mere  cause  for  forfeiture  of  a  charter  or  franchise 
in  the  true  sense  is  not  ipso  facto  a  forfeiture  without  judicial  inquiry 
and  determination.^*  It  has  been  held,  however,  that  a  statute  pro- 
viding that  failure  to  comply  with  certain  provisions  for  the  obtaining 

is  not  barred  by  the  statute  of  lim-  Co.  v.  City  of  New  Haven,  203  U.  S. 
itations.  Hatch  v.  Syracuse  &c.  Co.,  379,  51  L.  ed.  237,  27  Sup.  Ct.  74, 
50  Hun  (N.  Y.)  64,  4  N.  Y.  S.  509;  aff'g  77  Conn.  667,  60  Atl.  651;  Lin- 
Little  Miami  &c.  Co.  v.  Com'rs,  31  coin  St.  R.  Co.  v.  Lincoln,  61  Neb. 
Ohio  St.  338.  109,  84  N.  W.  802;  Storrie  v.  Hous- 
^=But  where  the  legislature  has  ton  City  St.  Ry.  Co.,  92  Tex.  129,  46 
reserved  the  power  to  impose  fur-  S.  W.  796,  44  L.  R.  A.  716. 
ther  conditions,  it  may  require  the  "See  ante,  §  953  (756). 
company  to  pave  beyond  the  rails  "  Higgins  v.  Downward,  8  Houst. 
of  its  track,  although  the  original  (Del.)  227,  40  Am.  St.  141,  and  note; 
ordinance  required  the  company  to  State  v.  Atchison  &c.  R.  Co.,  24  Neb. 
pave  only  between  the  rails.  Sioux  143,  38  N.  W.  43,  8  Am.  St.  164,  183, 
City  St.  R.  Co.  V.  Sioux  City,  138  U.  and  note;  Chicago  Life  Ins.  Co.  v. 
S.  98,  34  L.  ed.  898,  11  Sup.  Ct.  226;  Needles,  113  U.  S.  574,  28  L.  ed.  1084, 
Wood  V.  Binghamton,  56  N.  Y.  S.  5  Sup.  Ct.  681;  1  Elliott  on  Rail- 
105.     See  also.  Fair  Haven  &c.  R.  roads  (2nd  ed.),  §  47,  et  seq. 
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of  a  street  railway  franchise,  shall  work  a  forfeiture  is  self-exe- 
cuting, so  that  no  judicial  determination  or  proceeding  is  necessary, 
and  that  if  the  company  attempts  to  lay  an  additional  track  on  a  street 
after  its  right  has  been  so  forfeited  by  lapse  of  time  the  city  may  resist 
such  attempt  by  force.^'  The  question  has  also  arisen  as  to  whether  in 
a  suit  to  restrain  a  city  from  removing  the  poles  and  wires  from  a 
street  a  forfeiture  could  be  declared'  on  a  cross-complaint  alleging  an 
abandonment  and  it  has  been  held  that  a  court  of  equity  could  not 
declare  such  a  forfeiture  on  the  cross-complaint  in  such  a  case.^" 

"  Los  Angeles  Ry.  Co.  v.  City  of  which  the  question  as  to  whether  the 

Los  Angeles,  152  Cal.  242,  92  Pac.  municipality  may   use   force  Is  de- 

490,  15  L.  R.  A.   (N.  S.)  1269n,  125  cided.     In   Delaware  &c.   R.   Co.  v. 

Am.  St.  54.     But  compare  Spokane  Buffalo,  158  N.  Y.  478,  53  N.  E.  533, 

St.  R.  Co.  V.  Spokane  Palls,  6  Wash,  and  Atlantic  &c.   R.   Co.   v.   Monte- 

521,  33  Pac.  1072.    Somewhat  similar  zuma,  122  Ga.  1,  49  S.  B.  38,  injunc- 

statutes  have  been  held  to  work  a  tions  against  the  action  of  municipal 

forfeiture  without  judicial  determi-  authorities  using  or  threatening  to 

nation  in  many  other  cases,  most  of  use  force  were  refused, 

them  being  ordinary  railroad  cases.  ^Kavanaugh  v.  City  of  St.  Louis, 

1    Elliott   on   Railroads    (2nd   ed.).  220  Mo.  496,  119  S.  W.  552. 
§  47.     But  there  are  few  cases  in 
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interdeban  eaileoads. 

Section  Section 

992.  Use  of  highways  by  interur-    1001.  Municipal  control  and  regula- 

ban  railroads — Definition.  tion. 

993.  Nature  and  characteristics.  1002.  Right    to    exercise    power    of 

994.  Mixed  nature  —  Illustrative  eminent  domain. 

cases — Classification.  1003.  Fences— Killing  stock. 

995.  Whether  an  additional  burden.     1004.  When  traveler  may  use  track 

996.  Interurban  company  acquiring  — Relative  rights  and  duties. 

right  to  use  street  railway  1005.  Crossing  other  roads  or  high- 
tracks — When  an  additional  ways — Signals, 
burden — Vacated  street.  1006.  Duty   of   traveler   in   crossing 

997.  Incorporation   and   franchises.  tracks — Whether    look    and 

998.  Franchises  —  Right      to      use  listen  rule  applies. 

streets  and  highways.  1007.  Miscalculation  of  chances. 

999.  Forfeiture  of  charter  or  fran-     1008.  Miscellaneous. 

chise.  1008a.  Street   railways  carrying 

1000.  Collateral  attack.  freight. 

§  992.  Use  of  highway  by  interurban  railroads — Definition.^ — In- 
terurban railroad  companies  generally,  if  not  invariably,  use  streets 
of  a  municipality  within  which  they  operate  and  frequently,  although 
not  always,  use  country  highways  between  municipalities.  It  is,  there- 
fore, within  the  scope  of  this  work  to  treat  of  such  companies  so  far 
as  such  use  is  concerned.  The  subject  is  a  comparatively  new  one, 
and  few  attempts  have  been  made,  either  by  text  writers  or  by  the 
courts,  to  define  interurban  railroads.  Judge  Baldwin  says:  "Inter- 
urban railroads  are  those  connecting  distant  communities,  which  are 
laid  mainly  on  highways,  and  as  to  so  much  of  them  as  lie  within  each 
of  these  communities,  are  built  upon  its  streets  and  operated  so  as  to 
promote  local  convenience  and  make  these  streets  more  serviceable  to 
the  public."^     The  Iowa  statute  provides  that  "any  railway  oper- 

a  Some  of  the  sections  ifl  this  second  edition  of  Elliott  on  Rail- 
chapter  are  taken  largely  from  the    roads. 

'  Baldwin  Am.  Railroad  Law,  9. 
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ated  upon  the  streets  of  a  city  or  town  by  electric  or  other  power  than 
steam,  which  extends  beyond  the  corporate  limits  of  such  city  or  town 
to  another  city,  town  or  village,  or  any  railway  operated  by  electric  or 
other  power  than  steam,  extending  from  one  c'ity,  town  or  village,  to 
another  city,  town  or  village,  shall  be. known  as  an  interurban  railway." 
This  definition  is  said  by  the  Supreme  Court  of  Iowa  to  accord  with 
the  common  understanding.  "3oth  agree  that  an  interurban  line  is  one 
extending  from  within  the  limits  of  one  city  or  town  to  and  within  the 
limits  of  another  city  or  town."^ 

§  993.  Nature  and  characteristics. — Interurban  railroads  seem  to 
be  of  a  somewhat  mixed  character.  They  partake,  to  some  extent, 
of  the  nature  both  of  street  railways  and  of  commercial  railroads. 
In  some  instances  the  track  is  not  only  laid  in  city  streets  but  also 
in  country  highways  throughout  all  or  a  part  of  the  course,  but  in  most 
instances,  especially  in  case  of  the  newer  roads,  such  companies  have 
their  own  right  of  way  through  the  country,  outside  of  the  cities  and 
towns,  and  do  not  use  the  country  highways.  The  motive  power 
usually,  if  not  always,  consists  of  electricity,  and  such  companies  are 
common  carriers  of  passengers,  and,  perhaps,  in  some  instances,  also 
of  freight.  Some  companies  carry  only  passengers,  or  passengers  and 
their  baggage,  but  many  also  carry  express  matter  and  light  freight. 
The  tendency,  indeed,  is  growing  to  carry  freight  of  many  kinds  and 
even  to  run  some  cars,  not  only  separately  but  together  as  a  train, 
for  freight  alone.  Most  of  such  companies  also  run  limited  or 
through  cars  as  well  as  local  cars.  All  this  makes  it  difficult  to 
determine,  in  some  instances,  whether  such  a  company  is  within  a 
statute  relating  to  railroads  or  a  statute  relating  to  street  railways, 
and  whether  a  rule  as  to  commercial  railroads  applies  or  a  rule  govern- 
ing street  railways.     Interurban  ralroads  are  doubtless  the  result  or 

=  Cedar  Rapids  &c.  R.  Co.  v.  Cum-  operating  a  road  and  cars  by  steam, 
mins,  125  Iowa  430,  101  N.  W.  176,  but  running  only  from  within  one 
177,  178.  The  term  has  no  exact  town  to  another,  or  others,  a  com- 
legal  or  technical  meaning,  and  it  is  paratively  short  distance  away,  have 
such  a  new  one  that  it  has  as  yet  called  themselves  interurban  rail- 
been  given  only  the  general  meaning  road  or  railway  companies.  At  pres- 
indicated  by  the  word  itself.  Rail-  ent,  however,  the  term  is  ordinarily 
roads  differing  considerably  from  understood,  we  think,  as  meaning 
one  another  in  their  features  may  an  electric  traction  road  or  rail- 
all  be  called  interurban  railroads  in  way  from  within  one  city  or  town 
a  broad  sense,  and  some  suburban  to  another  or  others, 
railroad  companies,  and  companies 
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outgrowth  of  the  development  of  street  railways  and  the  application 
of  electricity  as  a  motive  power.  ^  In  cities  and  municipalities  gener- 
ally the  rails  of  the  tracks  are  usually  laid  in  the  streets  at  grade, 
and,  in  most  instances,  stops  are  made  to  take  on  and  let  off  passengers 
and  thus  accommodate  local  trafl&c  in  much  the  same  manner  as  in  the 
case  of  ordinary  street  railways.  In  these  respects  there  is  com- 
paratively little,  if  any,  difference  between  the  interurban  railroad 
and  the  ordinary  street  railway.  But  in  some  other  respects,  the  in- 
terurban railroad  is  much  more  like  the  ordinary  commercial  rail- 
road. As  already  stated,  interurban  railroads  frequently  have  their 
own  rights  of  way  in  the  country,  often  carry  freight  of  some  kinds 
at  least,  and  may,  and  do  sometiines,  operate  substantially  as  a  through 
railroad  from  one  city  to  another,  miles  away.*    Indeed,  the  day  seems 


'  In  Montgomery  Amusement  Co. 
v.  Montgomery  Traction  Co.,  139 
Fed.  350,  357,  it  is  said:  "Street 
railways  superseded  stage  coaches, 
omnibus  lines  and,  in  large  measure, 
hacks,  in  carrying  passengers  to 
and  from  points  in  cities  and  towns 
to  suburban  places.  They  went  or- 
iginally only  to  points  reached  by 
public  highways.  The  public  con- 
venience and  safety  alike  demanded 
that  the  grade  of  such  highways 
should  not  be  altered  to  meet  the 
needs  of  a  new  method  of  convey- 
ance, which  used  these  highways 
jointly  with  travelers  by  other 
modes.  They  did  not  need  to  go 
upon  private  property.  The  law  did 
not  contemplate  that  they  should. 
Besides,  the  value  of  private  prop- 
erty adjacent  to  these  highways 
practically  forbade  its  acquisition, 
if  the  law  had  permitted  it,  for  use 
as  a  right  of  way.  Being  thus  lim- 
ited in  their  sphere  of  operation  and 
powers,  the  term  'street  railway,'  in 
legal  and  popular  acceptation,  at 
first  included  only  surface  roads 
built  upon  streets  and  public  high- 
ways for  the  carriage  of  passengers 
in  and  about  cities  and  towns  and 
adjacent  suburban  places.  Under 
the  influence  of  changed  conditions 
of  population  and  social  life,  these 
surface  roads  oh  the  streets  and 
highways  began  to  serve  the  wants 
of  the  people  in  places  not  in  any 
•city  or  town,   but   in   the   vicinity 


thereof,  and  sometimes  reached  out 
to  places  not  upon  any  public  high- 
way. The  legislature  of  this  state, 
recognizing  the  usefulness  of  street 
railways,  and  the  changed  condi- 
tions which  had  grown  up,  conferred 
upon  them  larger  discretion  as  to 
their  termini,  and  gave  them  in 
some  instances  the  power  to  con- 
demn private  property  for  rights  of 
way  to  reach  their  termini.  So,  in 
this  state,  at  least,  the  meaning  of 
the  phrase  'street  railway'  gradually 
broadened  until  it  included  not  only 
surface  roads  for  passengers  on 
streets  and  highways,  but  also  what 
are  now  known  as  'trolley  lines,' 
which  reach  out  from  cities  to  the 
adjoining  country,  and  frequently 
run  off  the  public  roads — a  policy 
the  public  authorities  now  encour- 
age— in  order  to  reach  points  in  the 
vicinity  of  cities  and  towns,  though 
outside  of  their  boundaries,  and  off 
the  public  highways,  wherever  pas- 
senger traflic  encourages  street  rail- 
way service."  See  also  minority 
opinion  in  Kinsey  v.  Union  Trac. 
Co.,  169  Ind.  563,  582,  81  N.  B.  922. 
^In  Malott  v.  Collinsville  &c.  R. 
Co.,  108  Fed.  313,  318,  47  C.  C.  A. 
345,  it  is  said:  "These  electrical 
roads,  in  the  speed  of  their  trains, 
in  the  distances  traveled,  and  in 
their  capabilities  for  transportation, 
are  well  within  the  field  of  public 
utilities  hitherto  occupied  by  the 
steam  railroads  alone.   *   *   *   Nor 
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not  far  distant  when  one  may  go,  by  such  roads,  almost  across  the  con- 
tinent, and  the  better  and  faster  cars  are  devoted  more  and  more  to 
through  travel  from  one  large  city  to  another  rather  than  to  the  ac- 
commodation of  local  traffic  between  or  in  the  smaller  places.  It  seems 
to  us,  therefore,  that  the  prevailing  tendency  to  treat  them  almost  al- 
together as  street  railways  is  questionable,  and  that  they  constitute  a 
class  by  themselves.  At  all  events  some  of  them  differ  considerably 
from  the  ordinary  street  railway  not  only  in  construction  and  operation 
but  also  in  service.  • 

§  994.   Mixed    nature  —  Illustrative    cases  —  Classification. — The 

mixed  or  peculiar  character  of  interurban  railroads  is  further  shown 
in  some  of  the  decisions.  In  one  case,  although  an  interurban  elec- 
tric railroad  was  classed  as  a  street  railway  by  the  statute,  it  was  held 
that  while  it  was  subject  to  the  same  regulations  and  had  the  powers 
of  a  street  railway,  so  far  as  applicable,  and  while  the  law  as  to  negli- 
gence in  standing  on  the  platform  of  a  moving  street  car  was  ap- 
plicable to  it  within  the  city,  the  law  of  negligence  in  so  doing  outside 
of  the  city  limits  was  the  same  as  in  the  case  of  steam  or  commercial 
railroad  cars.  The  court,  therefore,  concluded  that  where  a  rule  of  the 
company  prohibited  passengers  from  standing  on  the  platform  and 
was  properly  posted,  or  the  passenger,  being  duly  requested,  refused 
to  enter  the  car,  in  which  there  were  vacant  seats,  the  passenger  re- 
mained on  the  platform  at  his  peril,  and  there  could  be  no  recovery 
of  damages  for'  his  death  caused  by  falling  off  the  platform  even 
though  the  ear  was  derailed.^    It  is  certainly  somewhat  a-nomalous 

does  their  incidental  function  as  when  it  comes  to  running  cars  of 
street  railways,  in  the  towns  or  cit-  such  railroads  in  the  open  country, 
ies  traversed,  lift  them  out  of  the  upon  a  track  substantially  the  same 
railroad  statutes."  See  Chicago  &c.  as  the  track  of  a  steam  railroad, 
R.  Co.  V.  Railroad  Commission,  39  and  at  a  high  rate  of  speed.  It 
Ind.  App.  358,  79  N.  B.  927,  928;  would  seem  that  the  same  rules  as 
Kinsey  v.  Union  Trac.  Co.,  169  Ind.  to  negligence  and  contributory  neg- 
563,  583,  584,  594-597,  81  N.  E.  922  llgence  should  prevail  as  are  ap- 
(minority  opinion).  plicable  to  steam  railroads,  and 
°  Cincinnati  &c.  R.  Co.  v.  Lohe,  that  a  passenger  standing  upon  the 
68  Ohio  St.  101,  67  N.  E.  161,  67  platform  of  an  Interurban  car  in 
L.  R.  A.  637.  In  the  course  of  the  the  open  country  should  be  held  to 
opinion  the  court  said:  "It  seems  the  same  rules  as  if  he  were  stand- 
reasonably  clear  that,  while  operat-  ing  on  the  platform  of  a  steam  car. 
ing  the  cars  of  an  interurban  rail-  The  danger  Is  the  same  in  either 
road  within  a  municipality,  the  reg-  case,  and  where  there  is  no  dlffer- 
ulations  and  powers  of  a  street  rail-  ence  in  danger  there  should  be  no 
road  company  are   applicable;    but  difference  in  the  care  required,  nor 
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that  rights,  duties,  and  liabilities  should  change  and  a  different 
rule  become  applicable  on  crossing  a  line  at  the  city  limits ;  but  the 
decision  seems  to  be  supported  in  reason  and  has  been  approved  by 
more  than  one  writer,"  and,  upon  the  somewhat  analogous  question 
as  to  the  duties  of  travelers  at  crossings,  it  is  held  that  the  rules  appli- 
cable to  crossings  of  commercial  railroads  apply  in  the  country,' 
while  in  the  city  a  different  rule  obtains  in  many,  if  not  most,  juris- 
dictions as  to  street  railways  and  interurban  railroads.*  In  another 
ease,  in  which,  however,  the  question  was  as  to  the  right  to  assess  the 
railroad  or  railway  for  taxation,  under  a  statute,  it  was  said  that 
it  was  "not  conceivable"  that  the  legislature  meant  to  provide  "that 
an  interurban  line  is  not  an  interurban  line  save  only  from  city  or  town 
limit  to  city  or  town  limit,"  but  did  mean  to  recognize  a  difference 
in  tl;e  matter  of  regulation;  and  in  the  course  of  the  opinion  it  is 
said:  "As  we  read  the  statute  it  means  that  as  to  those  portions  of 
its  line  being  within  city  or  town  limits  a  corporation  operating  a 
railway  shall,  in  respect  of  the  operation  of  its  line,  be  held  to  the 
rights  and  obligations  of  a  street  railway  only.  The  character  of  the 
line  as  an  interurban  railway  is  not  changed,  but  it  is  to  be  '^subject 
to  the  laws  governing  street  railways.'  The  statute  simply  recog- 
nizes the  necessary  existence  of  differences  in  the  matter  of  regula- 
tion between  urban  and  suburban  districts;  and  this  by  general  law, 
or,  in  the  case  of  the  former,  by  municipal  ordinance.""  In  some  of 
the  states  interurban  railroads  are  expressly  classified  by  statute  as 
street  railways  rather  than  as  commercial  railroads,  especially  so  far 
as  they  operate  in  cities.^"    But  they  usually  have  powers  to  obtain 

in  the  rights  and  liabilities  flowing  67  L.  R.  A.   637;    Cleveland  &c.   R. 

from    the    neglect    to    observe    the  Co.   v.  Urbana  &c.  R.   Co.,   26  Ohio 

proper  care."  Cir.   Ct.   180;    Cincinnati  &c.   St.  R. 

*  It  is  approved  by  the  annotator  Co.  v.  Cincinnati  &c.,  12  Ohio  Circ. 

in  67  L.  R.  A.  637,  and  apparently  Dec.  113;    Cedar  Rapids  &c.  Ry.  Co. 

by  Judge  Baldwin  in  Baldwin  Am.  v.  Cummins,   125   Iowa  430,   101  N. 

Railroad  Law,  9,  310.  W.  176;  Indianapolis  &c.  Transit  Co. 

'  McNab   V.    United   Railways   &c.  v.  Andis,  33  Ind.  App.  625,  635,  636, 

Co.,  94  Md.  719,  51  Atl.  421.  72    N.    E.    145;     Mordhurst    v.    Ft. 

»See  post,  §  982   (770);   also  Rob-  Wayne  '&c.  Trac.  Co.,  163  Ind.   268, 

bins  V.   Springfield   St.   R.   Co.,   165  71  N.  E.  642,  106  Am.  St.  222n,   66 

Mass.  30,  42  N.  E.  334;    Fairbanks  L.  R.  A.  105.   In  Waterloo  &c.  Tran- 

V.    Bangor   &c.   R.    Co.,    95    Me.    78,  sit  Co.  v.  Board,  131  Iowa  237,  108 

49  Atl.  421.  N.  W.  316,  a  company  owned  street 

"  Cedar  Rapids  &c.  R.  Co.  v.  Cum-  railway  systems  in  two  cities,  con- 

mins,  125  Iowa  430,  101  N.  W.  176.  nected   by   an   interurban   line,   and 

'°  See    Cincinnati    &c.    R.    Co.    v.  it  was  held  that  the  entire  system 

Lohe,  68  Ohio  St.  101,  67  N.  E.  161,  should   be   taxed   as   an    interurban 
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rights  of  way  and  operate  outside  the  city  limits  that  street  railways 
do  not  ordinarily  have  and  that  cannot  well  be  given  by  the  munici- 
pality. For  can  municipal  ordinances  and  regulations  ordinarily  apply 
to  them  outside  the  jurisdiction  of  the  municipality.  It  would  seem  to 
be  better  to  cover  the  subject  as  fully  as  possible  by  a  statute  relating 
particularly  to  interurban  railroads  as  a  class  by  themselves  and  in 
some  states  this  has  been  attempted,  in  some  measure  at  least,  but  even 
where  this  is  true  it  has  been  found  almost  impossible  to  cover  the 
subject  completely,  and  questions  stiM  arise  as  to  whether  some  statute 
or  some  rule  of  law  applicable  to  commercial  railroads  or  some  statute 
or  rule  of  law  applicable  to  street  railways  does  or  does  not  govern 
-in  the  absence  of  a  statutory  provision  upon  the  subject  specifically 
applying  to  interurban  railroads.^^ 

§  995.  Whether  an  additional  burden. — As  already  shown,  ordinary 
commercial  railroads  usually  constitute  an  additional  burden  and  street 
railways  usually  do  not.  The  question  as  to  whether  interurban  rail- 
roads are  an  additional  burden  is  more  difficult,  partaking,  as  they  do, 
somewhat  of  the  nature  of  both  commercial  railroads  and  street  rail- 
ways, and  there  is  sharp  conflict  among  the  decisions.  It  seems  to  us 
that,  while  electric  railways  are  not  necessarily  additional  burdens  in 
a  city  street,^^  where  they  serve  the  local  public,  the  better  doctrine 
is  that  an  interurban  electric  railroad  may  be,  and  usually  is,  an  ad- 
ditional burden  upon  a  country  road,^^  and  that,  in  some  instances  at 
least,  it  may  constitute  additional  burden  upon  a  street.^*    The  urban 

line.   See,  as  to  Kansas  statutes,  not  "  Pennsylvania   R.    Co.    v.    Mont- 

generally  including  street  railways  gomery  &c.  R.  Co./  167  Pa.   St.   62, 

in  using  the  term  "railroads,"  State  31  Atl.  468,  27  L.  R.  A.  766,  46  Am. 

V.  Cain,  69  Kan.  186,  76  Pac.  443.  St.   659;    Fidelity  &c.  Co.  v.   Phila- 

"  In  some  states  interurban  rail-  delphia    &c.    Co.,    6    Pa.    Dist.    737; 

roads    are    included    among    those  Thompson  v.  Citizens'  Trac.  Co.,  181 

over  which  the  railroad  commission-  Pa.  St.  131,  37  Atl.  205;    Schaaf  v. 

ers    have    jurisdiction.     In    Indiana  Cleveland   &c.   R.   Co.,    66   Ohio,  St. 

they  are  expressly  excluded,  except  215,  64  N.  B.  145.   See  also,  Goddard 

as  to  one  matter.    See  Chicago  &c.  v.  Chicago  &c.  R.  Co.,  104  111.  App. 

Ry.  Co.  V.  Hunt  (Ind.  App.)>,  79  N.  533,  and  authorities  cited  in  follow- 

E.   927,   928.    In  Kansas  it  is  held  ing  note. 

that  the  statute,  by  giving  the  com-  "Wilder  v.  Aurora  &c.  Trac.  Co., 

missioners    supervision    over    steam  216  111.  493,  75  N.  E.  194;    Chicago 

railroads,    impliedly    excludes    elec-  &c.    R.    Co.    v.    Milwaukee    &c.    Co., 

trie   railroads.    Kansas  City  &c.  R.  95  Wis.  561,  70  N.  W.  678,  37  L.  R.  A. 

Co.  V.  Board  of  R.  Com'rs,  73  Kan.  856,  60  Am.  St.  136;   Abbott  v.  Mil- 

168,  84  Pac.  755.  waukee  &c.   Co.,   126  Wis.   634,   106 

"See    ante,    §§     886     (698),    928  N.  W.  523,  4  L.  R.  A.    (N.  S.)   202, 

(737).  and  note;  Younkin  v.  Milwaukee  &c. 
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railway  has  developed  into  the  interurban  railway,  and  is  even  now 
developing  into  the  interstate  railway.  The  small  car  carrying  only 
local  passengers  has  become  almost,  if  not  quite  as  large  as  the  ordinary 
railway  coach  in  size,  "and  has  become  a  part,  perhaps,  of  a  train  which 
sweeps  across  the  country  from  one  city  to  another,  bearing  its  load  of 
passengers  ticketed  through,  with  an  occasional  local  passenger  picked 
up  on  the  highway,"  and  often  carrying  express  matter  and  freight. 
"The  purely  city  purpose  which  the  urban  railway  subserved  has  de- 
veloped into,  or  been  supplanted  by,  an  entirely  different  purpose, 
namely  the  transportation  of  passengers  (and  through  freight,  per- 
haps) from  city  to  city  over  long  stretches  of  intervening  country." 
The  rails  and  ears  are  of  such  a  size  and  character  as  to  be  much 
more  like  those  of  the  ordinary  commercial  railroad  than  they  are 
to  those  of  the  old  street  railway,  and,  in  many  instances  the  road  is 
built  for  a  great  part  of  the  distance  upon  a  grade  on  the  company's 
own  right  of  way,  and  is  operated  mainly  to  obtain  through  travel 
from  city  to  city,  and  only  incidentally  to  take  up  a  passenger  here 
and  there,  perhaps,  at  a  highway  crossing  or  in  a  country  town. 
This  through  travel  is  composed  of  people  who  would  otherwise  travel 
on  the  ordinary  steam  railroad,  if  at  all,  and  would  not  use  the  high- 
way. "Thus,  the  operation  of  this  newly  developed  street  railway 
(so  called)  upon  the  country  road  is  precisely  opposite  to  the  opera- 
tion of  the  urban  railway  upon  the  city  street.  It  burdens  the  road 
with  travel  which  would  otherwise  not  be  there,  instead  of  relieving 
it  by  the  substitution  of  one  vehicle  for  many.  However  we  regard 
this  development  of  the  urban  into  the  interurban  railway,  it  seems 
utterly  impossible  and  illogical  to  say  that  it  is  essentially  the  same 
in  its  purpose  or  effects  as  the  mere  street  railway."^''  It  has  been 
held,  however,  that  an  interurban  street  passenger  railway,  though 
authorized  to  transport  light  express  matter  and  United  States  mails, 

Trac.  Co.,   120  Wis.   477,   98  N.  W.  ^Zeliren    v.    Milwaukee    Elec.    R. 

215;    Rische   v.   Texas   Transp.  Co.,  Co.,   99  Wis.   83,   74   N.  W.   538,   41 

27  Tex.  Civ.  App.  S3,  66  S.  W.  324.  L.  R.  A.  575,  67  Am.  St.  844.    And 

See  also,  Merrick  v.  Intramontaine  for  somewhat  similar  reasoning,  see 

R.  Co.,  118  N.  Car.   1081,   24   S.   E.  West  Jersey  R.  Co.  v.  Camden  &c. 

667;    Nichols  v.  Ann  Arbor  &c.  R.  R.  Co.,  52  N.  J.  Eq.  31,  29  Atl.  423. 

Co.,  87  Mich.  361,  49  N.  W.  538,  16  See  also,  64  Cent.  L.  J.  283;    South 

L.    R.    A.    371;    Humphreys    v.    Ft.  Bound  &c.  R.   Co.  v.   Burton,  67   S. 

Smith  &c.  Co.,  71  Ark.  152,  71  S.  W.  Car.   515,   46   S.   E.    340;    Schaaf  v. 

662;    Gora  v.   Milwaukee  Light  &c.  Cleveland  &c.   R.   Co.,   66   Ohio   St. 

Co.,  134  Wis.  369,  114  N.  W.  815,  15  215,  64  N.  E.  145. 
L.  R.  A.  (N.  S.)  531,  and  note. 
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does  not  impose  any  additional  burden  upon  the  street,  entitling 
abutting  owners  to  compensation.^"  It  has  also  been  held  that  an 
electric  railroad  upon  a  country  highway  is  not  an  additional  bur- 
den/^ and  this  yiew  is  taken  in  an  article  in  one  of  the  law  periodi- 
cals.^* But  the  argument  in  support  of  this  doctrine  proceeds  upon 
the  theory  that  the  use  of  a  street  or  country  road  by  an  interurban  rail- 
road is  in  furtherance  of  local  traffic  and  is,  therefore,  a  street  or  high- 
way use  and  does  not  materially  interfere  with  the  property  of  the 
abutters  or  the  use  of  the  highway  by  other  travelers  in  the  ordinary 
mode.  As  elsewhere  stated,  we  are  inclined  to  the  opinion  that  there 
is  a  difference  between  streets  and  country  highways  in  regard  to  the 
servitude  and  purpose  of  their  use,  but,  however  that  may  be,  if  the 
interurban  railroad  does  not  further  local  travel  and  use,  or  if  it 
does  so  only  incidentally  and  is  primarily  for  through  travel,  and 
runs  for  a  great  part  of  the  way  through  the  country  on  its  own 
private  right  of  way,  far  from  any  ordinary  highway,  and,  perhaps,  does 
not  stop  its  cars  for  travelers  on  such  country  road  or  part  of  a  country 


"  Mordhurst  v.  Ft.  Wayne  &c.  Co., 
163  Ind.  268,  71  N.  E.  642,  106  Am. 
St.  222,  66  L.  R.  A.  105.  The  court 
said  that  such  railroads  were  very 
different  In  their  equipment,  opera- 
tion and  effect,  from  ordinary  steam 
railroads;  that  the  dedication  of  a 
street  must  be  presumed  to  have 
been  made  for  all  public  purposes, 
prospective  as  well  as  present,  con- 
sistent with  its  character  as  a 
public  highway,  and  not  actually 
detrimental  to  abutting  real  estate, 
and  for  the  convenience  of  the  pub- 
lic at  large  as  well  as  the  local  pub- 
lic. And  in  Kinsey  v.  Union  Trac. 
Co.,  169  Ind.  563,  81  N.  E.  922,  a 
majority  of  the  court  followed  this 
decision  and  applied  the  rule  to 
even  a  stronger  state  of  facts,  where 
the  road  was  largely  for  through 
traffic  of  freight  and  actual  damage 
was  caused.  See  also,  Birmingham 
Trac.  Co.  v.  Birmingham  R.  &  Elec. 
Co.,  119  Ala.  137,  24  So.  502,  43  L.  R. 
A.  233 ;  Montgomery  v.  Santa  Ana  &c. 
R.  Co.,  104  Cal.  186,  37  Pac.  786,  4S 
Am.  St.  89,  25  L.  R.  A.  654;  Canas- 
tota  Knife  Co.  v.  Newington  Tram- 
way Co.,  69  Conn.  146,  36  Atl.  1107; 
Jefferson  v.  Mayor  &c.  of  Annapolis, 
107  Md.  268,  68  Atl.  361,  553;  Newell 


V.  Minneapolis  &c.  R.  Co.,  35  Minn. 
112,  27  N.  W.  839,  59  Am.  Rep.  303; 
Southern  R.  Co.  v.  Atlanta  R.  Co., 
Ill  Ga.  679,  36  S.  E.  873,  51  L.  R.  a. 
125;  Kipp  V.  Davis-Daly  Copper  Co., 
—  Mont.  — ,  110  Pac.  237,  and  cases 
cited  in  following  note.  But  it  is 
said  in  the  note  to  Gosa  v.  Milwau- 
kee Light  &c.  Co.,  134  Wis.  369,  114 
N..W.  815,  as  reported  in  15  L.  R. 
A.  (N.  S.)  531,  533,  that  "this  doc- 
trine is  not  in  harmony  with  the 
weight  of  authority." 

"Floyd  V.  Rome  R.  Co.,  77  Ga. 
614,  3  S.  E.  3;  Southern  R.  Co.  v. 
Atlanta  R.  Co.,  Ill  Ga.  679,  36  S.  E. 
876,  51  L.  R.  A.  125;  Ehret  v.  Cam- 
den &c.  R.  Co.,  60  N.  J.  Eq.  246,  46 
Atl.  578,  61  N.  J.  Eq.  171,  47  Atl. 
562.  See  also,  Lonaconing  v.  Mid- 
land &e.  R.  Co.,  95  Md.  630,  53  Atl. 
420;  Austin  v.  Detroit  Ac.  Ry.,  134 
Mich.  149,  96  N.  W.  35,  2  Am.  &  Eng. 
Ann.  Cas.  530;  Georgetown  &c.  Trac. 
Co.  V.  Mulholland  (Ky.),  25  Ky.  L. 
578,  76  S.  W.  148;  Ashland  &c.  R. 
Co.  V.  Faulkner  (Ky.),  45  S.  W.  235, 
51  S.  W.  806,  21  Ky.  L.  151,  43  L.  R. 
A.  554;  Ranken  v.  St.  Louis  &c.  R. 
Co.,  98  Fed.  479. 

"57  Cent.  Law.  Jour.,  5,  227. 
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road  as  it  does  use,  the  argument  is  -wholly  without  foundation,  and  it 
seems  clear  that  the  railroad  would  be  an  additional  burden  on  such 
highway.  So,  if  it  carries  through  passengers  and  freight,  running 
part  of  the  distance,  perhaps,  on  the  private  right  of  way,  with  heavy 
trains  or  cars,  to  and  upon  town  or  city  streets,  and  especially  if  it 
does  not  stop  in  such  city  or  town,  or  only  stops  at  one  place  therein, 
it  would  seem  almost  equally  clear  that  such  railroad  would  constitute 
an  additional  burden  upon  such  streets.  It  is,  perhaps,  true  that  all 
these  conditions  in  regard  to  the  construction  and  operation  of  the 
road  exist  in  comparatively  few  instances,  but  it  is  a  fact  that  they  do 
exist  in  some  instances.^'  Between  such  roads  and  the  short  suburban 
road,  or  the  road  running  to  a  neighboring  town  or  city,  carrying  only 


"  In  the  minority  opinion  in  a 
recent  case,  it  is  said:  "By  the  de- 
velopment of  electricity,  a  new  mo- 
tive power  was  brought  into  use, 
which  has  led  to  the  construction  of 
other  railways,  known  as  Inter- 
urban,  which  run  from  one  city  or 
town  to  another.  These  roads,  such 
as  are  here  involved,  as  shown  by 
the  facts,  are  engaged  in  the  busi- 
ness of  general  commerce,  i.  e.,  in 
transporting  passengers,  freight,  ex- 
press matter  and  United  States  mail 
in  large  and  heavy  cars  for  many 
miles  between  the  city  of  Indian- 
apolis and  other  cities,  and  no 
longer  are  a  mere  local  conven- 
ience, but  have  become  thorough- 
fares and  competitors  of  the  steam 
roads  operating  within  the  state.  As 
shown,  appellees  are  proposing  and 
preparing  to  enlarge  and  extend 
their  roads  until  they  become  trunk 
lines,  connecting  with  railroads  in 
adjoining  states.  In  this  manner, 
what  was  once  a  mere  street  railway 
is  being  developed  and  extended  be- 
yond its  original  object  and  purpose. 
*  *  *  It  necessarily  must  be  ap- 
parent to  all  persons,  who  realize 
and  recognize  the  growth  and  exten- 
sion of  interurban  railways  in  this 
state,  and  the  change  from  passen- 
ger traffic  to  that  of  a  general  trans- 
portation of  passengers,  freight,  ex- 
press and  mail  matter  between  dis- 
tant cities,  that  the  city  purposes 
which  the  street  railway  was  de- 
signed  to    subserve    have   been    en- 

31—11  Elliott  R.  and  S. 


tirely  supplanted  by  the  modern  in- 
terurban railway.  By  the  facts 
averred  in  the  complaint,  which,  so 
far  as  well  pleaded,  are  conceded 
by  the  demurrer  to  be  true,  we  are 
advised  that  the  interurban  road 
and  the  system  in  question  in  this 
case  in  no  case  subserves  the  pur- 
pose of  a  street  railway.  Its  cars, 
as  a  general  rule,  do  not  stop  within 
the  city  of  Indianapolis  for  the  pur- 
pose of  receiving  passengers  to  be 
conveyed  to  points  within  the  city. 
The  road  or  roads  do  a  general  pas- 
senger, freight  and  express  business 
between  places  and  cities  as  shown, 
which  are  many  miles  apart.  Under 
the  facts,  the  road  appears  to  be 
operating  within  the  class  or  field 
to  which  a  "commercial  railroad" 
belongs.  It  does  not  profess  to  com- 
pete with  street  railways,  but  has 
become  a  competitor  with  commer- 
cial railroads  which  are  engaged  in 
the  furtherance  of  commerce  be- 
tween cities  and  towns  within  and 
without  the  state.  If  this  road  has 
entered  the  field  of  a  commercial 
railroad,  and  performs  the  functions 
of  the  latter,  it  ought  to  be  regarded 
as  such,  and  should  not  be  accorded, 
under  the  law,  privileges  and  rights 
which  alone,  because  of  their  char- 
acter and  nature,  are  peculiar  to 
urban  or  street  railways."  Kinsey 
v.  Union  Traction  Co.,  169  Ind.  563, 
582,  583,  584,  81  N.  E.  922  (minority 
opinion). 
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passengers,  and  stopping  at  various  places  in  each  town  or  city  and  on 
the  country  road  or  roads  over  which  it  runs,  to  take  on  and  discharge 
passengers,  there  is  a  wide  field.  These  are  the  two  extremes,  and 
most  interurban  railroads  occupy  a  middle  ground.  The  true  doe- 
trine,  therefore,  would  seem  to  be  that  the  question  as  to  whether 
a  particular  interurban  railroad  constitutes  an  additional  burden  in 
a  particular  ease  must  depend  somewhat  on  circumstances,  such  as 
the  nature,  location,  construction,  operation  and  service  of  the  road,  and 
the  franchise  and  powers  given  to  the  company;  and  that  it  cannot  be 
laid  down  as  an  absolute  rule,  on  the  one  hand,  that  every  interurban 
railroad  is,  in  all  states,  an  additional  burden  in  every  instance,  merely 
because  it  is  an  interurban  railroad,  nor  on  the  other  hand,  that  no 
interurban  railroad  can  be  an  additional  burden. 

§  996.  Interurban  company  acquiring  right  to  use  street  railway 
tracks — When  an  additional  burden — Vacated  street. — In  a  Wiscon- 
sin case  it  is  also  held  that  the  acquirement  of  the  right  to  operate 
interurban  cars  for  interurban  trafBc  over  an  established  street  rail- 
way line  is  the  acquirement  of  a  right  different  from  the  right  to 
operate  ordinary  street  cars  for  city  traffic  and  constitutes  an  additional 
burden  for  which  the  abutting  owner  is  entitled  to  compensation.^" 
But  in  another  case  the  laying  of  a  second  track  for  street  railway 
purposes,  although  by  an  interurban  company,  under  a  street  railway 
franchise  authorizing  a  double  track,  was  held  not  to  be  an  additional 
burden.^^  And  in  the  same  ease  it  was  also  held  that  such  a  company 
does  not  take  the  interest  of  abutting  owners  for  interurban  purposes 
until  it  transforms  the  appliances  or  changes  the  use  to  interurban 
purposes.  It  has  also  been  held  in  Iowa,  where  it  seems  to  be  the  rule 
that  a  city  on  vacating  a  street  becomes  the  owner  thereof  as  of  private 
property  and  may  divert  it  to  other  uses,^^  that  an  abutter  is  not  en- 

^  Marsh  v.   Milwaukee  Light  &c.  city  cannot  devote  a  street  to  purely 

Co.,  134  Wis.  384,  114  N.  "W.  804.  private  purposes. 

^Brickies  v.  Milwaukee  Light  &c.  ==  Harrington    v.    Iowa    Cent.    Ry. 

Co.,  134  Wis.  858,  114  N.  W.  810,  14  Co.,  126  Iowa  388,  102  N.  W.   139; 

L.  R.  A.  (N.  S.)  644.    See  also,  Wll-  Barr  v.  Oskaloosa,  45  Iowa  275;  City 

bur  Lumber  Co.  v.  Milwaukee  Light  of  Marshalltown  v.  Forney,  61  Iowa 

&C.    Co.,   134   Wis.    352,    114   N.    W.  578,  16  N.  W.  740;  Lake  City  v.  Ful- 

813.    But   compare   Stewart   v.   Mil-  kerson,  122  Iowa  569,  98  N.  W.  376. 

waukee  Electric  R.  &c.  Co.,  110  Wis.  Compare  also,  Weage  v.  Chicago  &c. 

540,  86  N.  W.  163.   In  most  jurlsdio  R.  Co.,  227  111.  421,  81  N.  E.  424,  11 

tions  the  abutter,   rather  than  the  L.  R.  A.    (N.   S.)    589.    But  see  De 

city,  has  the  fee  on  vacation  and  the  Land  v.  Dixon  River  &c.  Co.,  225  111. 
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titled  to  damages  for  the  construction  of  an  interurban  railroad  along 
a  strip  of  land  which  was  formerly  a  street  but  which  the  city  had  va- 
cated and  conveyed  in  fee  to  the  state,  subject  to  the  right  of  way  of  the 
company  granted  at  the  same  time.^* 

§  997.  Incorporation  and  franchises. — As  elsewhere  stated,  corpora- 
tions must  derive  their  franchise  to  be  a  corporation  from  the  state. 
In  most  of  the  states  special  charters  are  no  longer  granted,  and  inter- 
urban railroad  companies,  like  other  corporations,  must  be  incorporated 
under  a  general  law  authorizing  such  incorporation.  These  general 
laws  usually  prescribe  what  is  necessary  to  be  done  in  order  to  incor- 
porate, and  state,  more  or  less  specifically,  what  shall  be  the  powers 
and  duties  of  such  corporations.  Being  general,  they  leave,  and  usually 
require,  the  location  and  termini  of  the  road  to  be  stated  in  the  articles 
or  certificate  of  incorporation.  The  right  to  use  streets  in  municipali- 
ties is  usually,  though  not  always,  left  to  the  municipal  authorities  to 
determine,  and,  outside  of  such  municipalities  the  right  to  use  country 
highways  is  usually  left  to  the  county  authorities,  or,  under  some 
systems,  to  the  township  supervisor  or  other  designated  authorities,^'' 
to  determine.  Thus,  in  a  recent  case,  it  is  held  that  consent  of  a  board 
of  county  commissioners  to  operate  an  interurban  railroad,  called  a 
street  railway,  on  and  over  a  certain  highway  in  the  county,  does  not 
give  such  company  authority  to  operate  the  road  on  and  over  such  por- 
tion of  the  highway  as  lies  within  the  limits  of  a  city  or  town,  without 
the  consent  of  the  municipal  authorities.^'  It  has  also  been  held  that  a 

212,  80  N.  E.  125;  People  v.  Atchi-  town  granting  such  right,  and  ac- 
son  &c.  R.  Co.,  217  111.  594,  75  N.  B.  cepted  by  the  company,  constituted 
573;  Douglass  v.  Montgomery,  118  a  contract;  that  the  right  might  be 
Ala.  593,  24  So.  745,  43  L.  R.  A.  876;  forfeited  for  failure  to  comply  with 
State  V.  Louisville  &c.  R.  Co.,  158  the  ordinance  in  the  manner  of  con- 
Ala.  208,  48  So.  391.  structing  the  road  where  the  ordi- 

'"Tomlin  v.  Cedar  Rapids  &c.  Co.,  nance   expressly  gave   the  right  to 

141  Iowa  599,  120  N.  W.  93,  22  L.  R.  forfeit  for  such  cause;    but  that  a 

A.  (N.  S.)  530.  declaration  of  forfeiture  by  the  town 

^  In   Smith  v.   Jackson  &c.   Trac.  council,    effected    by    repeal    of   the 

Co.,  137  Mich.  20,  100  N.  W.  121,  the  ordinance,   did   not   have   the   force 

company  had  obtained  the  consent  and  effect  of  a  judicial   determina- 

of  the  township  board,  and  it  was  tion,  nor  preclude  the  company  from 

held  that  the   county  commissioner  resorting  to  the  courts,  and,  by  in- 

could   not  maintain   proceedings   to  junction,    preventing   the    town    au- 

disfranchise  it.  thorities  from  removing  or  disturb- 

^  Wheeling  &c.  R.  Co.  v.  Triadel-  ing     its     track,     if     no     cause     of 

phia,  58  "W.  Va.  487,  52  S.  E.  499,  4  forfeiture  existed.    Consent,  or  a  pe- 

L.  R.  A.  (N.  S.)  321.    It  is  also  held  tition  by  a  certain  proportion  of  the 

in  this  case  that  an  ordinance  of  the  abutters,    is    also     required    under 


"^ 
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provision  of  an  ordinance  granting  the  right  to  use  certain  streets 
which  requires  the  company  to  pave,  having  been  accepted  and  acted  on 
by  the  company,  cannot  be  successfully  claimed  by  the  company  to  be 
ultra  vires,^^  and  that  a  city  might  impose  a  license  fee  as  a  con- 
dition which  could  not  be  questioned  by  the  company  after  accepting 
the  ordinance.^^  But,  on  the  other  hand,  as  elsewhere  shown,  the 
legislature  may  grant  rights  without  requiring  the  consent  of  munici- 
palities, and  it  has  been  held  that  the  Indiana  Act  of  1901,  authorizing 
interurban  companies,  in  addition  to  powers  already  granted,  to  trans- 
port persons  and  property  and  to  regulate  the  time,  manner  and  com- 
pensation is  not  objectionable  as  extending  the  powers  of  such  a  com- 
pany over  the  streets  of  a  city  without  its  consent.  ^^ 

§  998.  Franchises — Eight  to  use  streets  and  highways. — The  right 
to  exist  as  a  corporation  is  granted  directly  by  the  legislature,  and  so, 
as  a  rule,  is  the  right  to  construct  and  operate  the  road,  carry  passen- 
gers, receive  tolls  or  compensation,  exercise  the  power  of  eminent  do- 
main, and  the  like.  But  what  may  be  called  secondary  franchises, 
licenses  or  privileges,  are  usually  left  largely  to  the  local  authorities 
to  grant  or  withhold  in  the  proper  exercise  of  their  duties,  or  to  impose 
conditions  in  their  grant  of  the  right  to  use  the  streets  and  highways.^" 

some    statutes.     See,    for    instance,  N.  E.  642,  66  L.  R.  A.  105,  106  Am. 

Wilder  v.  Aurora  &e.  Trac.  Co.,  216  St.  222;   Jeffers  v.  Mayor  &c.  of  An- 

111.  493,  75  N.  B.  194;  Mercer  County  napolis,  107  Md.  268,  68  Atl.  361,  553; 

Trac.   Co.  v.  United  States  &c.   Co.  Mercer  County  Trac.  Co.  v.  United 

68  N.  J.  Eq.  715,  61  Atl.  461;   Rahn  States  &c.  Co.,  68  N.  J.  Eq.  715,  61 

Tp.  V.  Tamaqua  &c.  R.  Co.,  167  Pa.  Atl.  461;  Mercer  County  Trac.  Co.  v. 

St.   84,   31   Atl.   472.     But  compare  United  States  &c.  Co.,  64  N.  J.  Bq. 

City  of  Mason  v.  Lansing  &e.  Ry.  588,  54  Atl.  819;  Nanticoke  &c.  R.  Co. 

Co.,  157  Mich.  1,  121  N.  W.  466.  v.  People's  St.  R.  Co.,  212  Pa.  395, 

'"Rutherford     v.     Hudson     River  61  Atl.  997;    Berks  County  v.  Read- 

Trac.  Co.,  73  N.  J.  L.  227,  63  Atl.  84;  ing  City  &c.  Co.,  167  Pa.  St.  453,  31 

Trenton  v.  Trenton  St.  R.  Co.    (N.  Atl.   474.    But   compare   Roberts   v. 

J.),  63  Atl.  1.    See  also,  Blodgett  v.  Terre  Haute  &c.   Co.,   37   Ind.  App. 

Worcester  &c.  R.  Co.,  78  N.  B.  222.  664,  76  N.  B.  323.    In  St.  Louis  &c. 

"Jersey   City   v.   Jersey   City   &c.  R.  Co.  v.  Klrkwood,  159  Mo.  239,  60 

R.  Co.,  70  N.  J.  L.  360,  57  Atl.  445.  S.  W.  110,  53  L.  R.  A.  300  (quoting 

=*  Roberts  v.  Terre  Haute  &c.  Co.,  3    Elliott   Railroads,   §   1081),   it  is 

37  Ind.  App.  664,  667,  76  N.  E.  323.  held  that  a  city  in  whose  streets  the 

In   State  v.   Milwaukee   &c.  R.  Co.,  company  cannot   be   operated  with- 

116  Wis.  142,  92  N.  W.  546,  it  is  held  out    the     city's     consent,    may,    in 

that    an   ordinary   commercial   rail-  granting  the  consent,  limit  the  use 

road  company  has  no  power  to  ob-  to  the  carriage  of  passengers,   and 

tain    and    accept    a   street   railway  acceptance  of  the  terms  will  be  bind- 

franchise  from  a  city.  ing  on  the  company,  even  though 

®See  Mordhurst  v.  Ft.  Wayne  &c.  its  charter  from  the  state  gives  it 

Trac.  Co.,  163  Ind.  268,  270-273,  71  power  to  carry  freight  as  well  as 
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In  Pennsylvania  certain  railways  nmning  from  one  city,  town  or 
borough  to  another  are  called  street  railways,  but  it  is  said  that  street 
railways  must  be  located  in  streets  or  highways,  and  "that  a  street 
railway  may,  like  a  steam  railway,  locate  its  route,  not  for  the  accom- 
modation of  local  travel  along  the  highways,  but  to  reduce  time  and 
distance  for  passengers  traveling  from  city  to  city  or  town  to  town 
across  the  country,  is  a  proposition  not  to  be  entertained.  It  involves 
a  perversion  of  the  character  and  object  of  street  railways."^"  And  in 
another  Pennsylvania  case  it  is  held  that  neither  the  act  of  1878  nor 
the  act  of  1889  authorized  the  construction  of  electric  lines  traversing 
country  roads  and  connecting  widely  separated  cities  and  towns,  for 
the  reason,  among  others,  that  such  acts  did  not  confer  upon  the  com- 
panies the  power  of  eminent  domain.^^  But,  under  the  New  Jersey 
Act  of  March  14,  1893,  authorizing  the  incorporation  of  traction  com- 
panies, and  giving  them  power  to  enter  upon  any  street  or  highway 
upon  which  any  street  railway  is  constructed,  with  the  consent  of  the 
persons  operating  the  same,  it  has  been  held  that  an  interurban  trac- 
tion company  which  so  enters  and  operates  its  road  with  the  consent  of 
and  under  lease  from  a  street  railway  company,  which  had  obtained  the 
consent  of  the  municipal  authorities  and  had  laid  the  tracks,  is  entitled 
to  maintain  the  tracks  in  the  street  even  though,  at  the  time  of  the 
lease,  the  term  for  which  the  lessor  was  incorporated  had  expired.'^ 
And  in  Maryland  it  has  been  held  that  a  municipality  may  permit  an 

passengers.      See     also,     Allegheny  176  Pa.  St.  559,  35  Atl.  122,  36  L.  R. 

City  v.  Millville  &c.  R.  Co.,  159  Pa.  A.  839. 

St.  411,  28  Atl.  202.    See  generally,  "Pennsylvania    R.    Co.    v.    Mont- 

as  to  consent  and  conditions.  Little  gomery  &c.  R.   Co.,  167  Pa.   St.  62, 

Rock  R.  &c.  Co.  V.  North  Little  Rock,  31  Atl.   468,  46  Am.   St.  659,   27   L. 

76  Ark.  48,  88  S.  W.  826,  1026;  Top-  R.  A.  766.    "The  trouble,"  said  the 

ping  Avenue,  In  re,  187  Mo.  146,  86  court,   "is  that  the   supposed  needs 

S.  W.  190;  Dunbar  v.  Old  Colony  St.  of   the   country   have   outgrown   its 

R.  Co.,  188  Mass.  180,  74  N.  E.  352;  legislation,  and  an  effort  is  now  be- 

Cleveland   &c.   R.   Co.  v.   Cleveland,  ing  made  to   adapt  street  railways 

137  Fed.  111.  to    purposes    for    which    they    were 

="  Rahn  Tp.  v.  Tamaqua  &c.  R.  Co.,  never  intended,   and  for  which  the 

167  Pa.  St.  84,  31  Atl.  472.    See  also,  legislation  relating  to  them  was  not 

Hartshorn   v.    Illinois   Valley   Trac.  framed."       But      see      Montgomery 

Co.,  210  111.  609,  71  N.  B.  612.    Com-  Amusement   Co.  v.  Montgomery  Trac. 

pare  both  principal  and   dissenting  Co.,    139    Fed.   353;    Gettysburg   &c. 

opinions  in  Canastota  Knife  Co.  v.  Ass'n  v.  Electric  R.  Co.,  2  Pa.  Dist. 

Newington  Tramway  Co.,   69   Conn.  659;   Syracuse  &c.  R.  Co.,  Matter  of, 

146,    36   Atl.    1107,    and    see,   under  33  Misc.  (N.  Y.)  510,  514,  68  N.  Y.  S. 

later    Pennsylvania    law,     Pennsyl-  881. 

vania  R.  Co.  v.  Greensburg  &c.  Co.,  =^  Jersey  City  v.  North  Jersey  St. 

R.  Co.,  73  N.  J.  L.  175,  63  Atl.  906. 
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electric  railway  company  to  lay  tracks  connecting  its  lines  with  the 
warehouse  of  an  express  company  engaged  in  carrying  all  kinds  of 
portable  freight  and  express  matter,  and  that  such  electric  railway 
company  may  limit  its  express  business  to  a  single  express  company, 
if  it  thereby  affords  reasonable  express  facilities  to  the  public.*' 

§  999.  Forfeiture  of  charter  or  franchise. — A  corporation  may  for- 
feit its  franchises  or  rights,  and  even  its  charter,  by  failure  to  construct 
or  operate  its  road  within  the  designated  time,  or  by  failure  to  perform 
certain  other  conditions,  but,  in  the  absence  of  a  statutory  declaration 
or  provision  to  that  effect,  a  judicial  declaration  of  forfeiture  is  usually 
necessary,  and  third  persons  cannot,  as  a  rule  in  such  cases,  take  ad- 
vantage of  a  mere  cause  for  forfeiture  in  a  collateral  action.**  In  a 
recent  case  it  is  held  that  a  municipal  corporation  may  forfeit  the  right 
of  a  street  or  interurban  railway  company  to  use  a  street  for  failure  to 
comply  with  the  ordinance  granting  the  right,  where  the  ordinance  so 
provides,  and  that  such  action  is  of  an  exercise  of  the  police  power  and 
not  judicial  in  character,  but  that  relief  might  be  had  in  equity  from 
such  a  forfeiture  in  an  inequitable  and  oppressive  manner.*^  Ordi- 
narily, however,  at  least  where  there  is  no  such  provision  in  the  ordi- 
nance, it  is  held  that  there  must  be  a  judicial  determination  of  some 
sort  and  not  merely  arbitrary  action  by  the  municipality  without  giv- 
ing the  company  an  opportunity  to  be  heard.*"  In  a  recent  case  in 
ISTew  York  the  question  arose  as  to  whether  a  provision  in  the  general 
railroad  law,  to  the  effect  that  if  any  domestic  railroad  corporation 

'^Dulaney  v.  United  Rys.  &c.  Co.,  Jersey  St.  R.  Co.  v.  South  Orange 

104   Md.   423,   65   Atl.   45.    Compare  Tp.,   58   N.    J.   Ea.    83,   43   Atl.   53; 

also,  JefCers  v.  Mayor  &c.  of  Annap-  Akron  &c.  R.  Co.  v.  Bedford,  6  Ohio 

olis,  107  Md.  268,  68  Atl.  361,  553.  N.  P.  276.   See  generally,  as  to  when 

^See  generally,   Elliott   on  Rail-  there  may  or  may  not  be  a  forfei- 

roads    (2d   ed.),    §    47    et   seq.,    800  ture  or  loss  of  rights  by  failure  to 

et  seq.,  942  et  seq.;   Newport  News  perform  condition,  Millcreek  Tp.  v. 

&c.  R.   &c.   Co.,  V.   Hampton  Roads  Erie    &c.   R.    Co.,    216    Pa.    132,    64 

&c.  Co.,  102  Va.  795,  47  S.  E.  839.  Atl.  901;   Edwards  v.  Pittsburgh  &c. 

==  Wheeling  &c.  R.  Co.  v.  Triadel-  R.  Co.,  215  Pa.  597,  64  Atl.  798. 
phia,  58  W.  Va.  487,  52  S.  E.  499,  4  In  "West  Bloomfield  Tp.  v.  Detroit 
L.  R.  A.  (N.  S.)  321.  See  also,  &c.  R.  Co.,  146  Mich.  198,  109  N.  W. 
Belleville  v.  Citizens'  Horse  R.  Co.,  258,  117  Am.  St.  628,  a  company  was 
152  111.  171,  38  N.  E.  584,  26  L.  R.  compelled  by  mandamus  proceedings 
A.  681;  Stewart  v.  Ashtabula,  98  to  comply  with  its  franchise  to  pro- 
Fed.  516;  Brooklyn  &c.  R.  Co.,  Mat-  vide  cars  with  water  tanks  and 
ter  of,  72  N.  Y.  245.  toilet  rooms   and   sell   tickets  of  a 

'"Jersey  City  &c.  Co.  v.  Passaic,  certain  kind  on  the  cars. 
68  N.  J.  L.  110,  52  Atl.  242;   North 
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should  not,  within  five  years  after  the  filing  of  its  certificate  of  incor- 
poration, begin  the  construction  of  its  road,  its  corporate  existence  and 
powers  should  cease,  applied  to  a  so-called  street  railroad  company,  and 
the  court  held  that  it  did,  and  that  it  was  self-executing  and  worked 
a  forfeiture  without  any  proceedings  for  that  purpose,  notwithstanding 
a  statute  applying  only  to  street  railways  provided  that  in  case  any 
street  railway  company  should  not  commence  the  construction  of  its 
road  within  one  year  after  the  consent  of  the  local  authorities  and  prop- 
erty owners  its  rights  and  franchises  in  respect  thereto  might  be  for- 
feited.^' Some  interesting  cases  involving  the  question  of  the  right 
of  a  municipality  to  forfeit  a  franchise  or  license  and  to  use  force  in 
enforcing  the  forfeiture  have  already  been  considered  in  the  chapter 
on  street  railways.^^ 

§  1000.  Collateral  attack. — It  is  a  general  rule  that  the  corporate 
organization  cannot  be  collaterally  attacked,^"  and,  in  many  Jurisdic- 
tions, the  legality  of  the  incorporation  of  a  de  facto  railroad  corpora- 
tion cannot  be  questioned  even  in  condemnation  proceedings.*"  So, 
it  has  been  held  that  the  right  of  an  interurban  railroad  company  to 
carry  freight  without  the  consent  of  municipal  authorities  cannot  be 
questioned  in  an  action  for  injuries  to  a  person  run  into  by  one  of  the 
company's  cars  while  such  person  was  using  a  city  street.*^  And,  in 
another  case,  which  was  an  action  to  recover  damages  for  injuries  in- 
flicted upon  a  child  by  a  car  operated  by  electricity,  it  was  held  that 
the  question  as  to  the  right  of  the  company  to  use  such  motive  power 
and  as  to  whether  such  operation  of  cars  was  contrary  to  its  franchise 
could  not  be  raised.*^ 

§  1001.  Municipal  control  and  regulation. — Municipal  control  over 
interurban  railroads  within  the  limits  of  the  municipality  is  much  the 

"Brooklyn  &c.  R.  Co.,  In  re,  185  see  Brooklyn  &c.  R.  Co.,  Matter  of, 

N.  Y.  171,   77   N.  E.   994.    In  otBer  72  N.  Y.  245. 

words,  the  court  held  that  such  pro-  "Roberts  v.  Terra  Haute  &c.  Co., 

visions  of  both  statutes  applied,  one  37  Ind.  App.  664,  667,  76  N.  E.  323. 

supplementing  the  other.    See  also,  *^Hine   v.    Bay   City   &c.   Co.,   115 

Brooklyn  &e.  R.  Co.,   Matter  of,  72  Mich.  204,  73  N.  W.  116.    See  also, 

N.  Y.  245;   Millcreek  Tp.  v.  Erie  &c.  Chicago  &c.  R.  Co.  v.  Chicago  City 

St.  R.  Co.,  209  Pa.  300,  58  Atl.  613.  R.  Co.,  186  111.  219,  57  N.  E.  822,  50 

^See  ante,  §  983.  L-  R-  A.  734;   Taylor  v.  Portsmouth 

""See    Elliott    on    Railroads     (2d  &c.  R.,  91  Me.  193,  39  Atl.  560,  64 

ed.),  §  18,  note,  and  §  20.  Am.  St.  216.    See  also,  Fayetteville 

"Ante,    §  389    (343).      See    also,  &c.  R.  Co.  v.  Aberdeen  &c.  R.  Co.. 

State  V.  Williams,  227  Mo.  32,  127  S.  142  N.  Car.  423,  5'5  S.  E.  345. 
W.  52,  and  cases  there  cited.     But 
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same  as  in  the  case  of  other  railroads  or  ordinary  street  railroads.*^ 
Yet,  as  already  shown,  under  some  statutes,  municipal  consent  may  be 
required  to  authorize  the  use  of  streets  by  one  kind  of  a  railroad  and 
not  by  another.  So  it  may  possibly  be,  in  some  instances,  that  a  mu- 
nicipal regulation  that  might  be  authorized  as  to  street  railways  might 
not  be  valid  as  to  an  interurban  railroad.  In  a  late  case  in  Ohio  it  is 
held  that  a  municipal  corporation  has  only  such  police  power  as  is 
expressly  granted  to  it  or  clearly  implied,  and  while  it  may  regulate 
the  speed  under  the  statute  granting  that  power,  it  cannot  require 
interurban  cars  to  be  stopped  to  take  on  or  discharge  passengers  and 
enforce  such  requirement  by  a  penal  ordinance.**  In  the  course  of 
the  opinion  in  the  case  referred  to,  after  showing  how  interurban  rail- 
roads have  grown,  it  is  said :  "If  every  city  and  village  through  which 
such  a  railway  passes  may  require  its  cars  to  be  stopped  at  every  street 
intersection  to  take  on  or  to  discharge  passengers  and  to  serve  the  pur- 
poses of  a  street  railway,  then  its  usefulness  as  a  means  of  interurban 
transportation  may  be  very  much  limited,  because  so  much  time  will 
be  consumed  in  passing  through  cities  and  villages  that  it  will  no 
longer  be  practical  for  many  to  travel  in  that  way.  Councils  may  rea- 
sonably be  expected  to  be  actuated  by  considerations  of  local  con- 
venience rather  than  those  of  the  public,  and,  in  view  of  the  importance 
of  the  subject,  and  its  comparatively  recent  origin,  it  would  seem  to  be 
a  matter  for  consideration  by  the  legislature,  and  it  is  in  view  of  these 
considerations  that  we  reach  the  conclusion  that  the  power  has  not 
been  conferred  by  the  general  terms  of  section  28,"  of  the  municipal 
code  which  provides  that  the  council  shall  have  the  care,  supervision, 
and  control  of  public  highways  and  streets.  And  a  like  view  is  taken 
in  a  recent  decision  by  the  supreme  court  of  Minnesota.**^ 

^  See  as  to  obligation  of  assignee  O'Reilly  v.  Brooklyn  Heights  R.  Co., 

or  a  lessee  company  to  perform  du-  95  App.  Div.  (N.  Y.)  253,  89  N.  Y.  S. 

ties  of  the  original  company  to  pro-  41. 

vide   a  stated   car   service   and   the  "Townsend  v.  Circleville,  78  Ohio 

like,  .as  required  by  statute  or  fran-  St.  122,  84  N.  E.  792,  16  L.  R.  A.  (N. 

chise   ordinance:     Potwin    Place   v.  S.)   914.    See  also,  Central  R.  Co.  v. 

Topeka  R.  Co.,  51  Kan.  609,  33  Pac.  Elizabeth,   70  N.  J.  L.   578,  57  Atl. 

309,  37  Am.  St.  312,  and  note;  Reyn-  404.    But  compare  Cape  May  &c.  R. 

olds  V.  Pacific  Elec.  R.  Co.,  146  Cal.  Co.  v.  Cape  May,  59  N.  J.  L.  404,  36 

261,  80  Pac.  77;   Reeves  v.  Philadel-  Atl.  678,  36  L.  R.  A.  657. 

phia  Trac.   Co.,  152  Pa.  St.  153,  25  "a  Village  of  Excelsior  v.   Minne- 

Atl.  516;  "Wallace  v.  Ann  Arbor  Elec.  apolis  &c.   Ry.   Co.,   108   Minn.   407, 

R.  Co.,  121  Mich.  588,  80  N.  W.  572;  122  N.  W.  486,  24  L.  R.  A.   (N.  S.) 

Prospect  Park  &c.  R.  Co.  v.  Coney  1035'.     The  nature  of  this  case  and 

Island  &c.  R.  Co.,  144  N.  Y.  152,  39  the  substance  of  the  decision  will  be 

N.  E.  17,  26  L.  R.  A.  610.    See  also,  found  stated  in  §  959,  ante. 
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§  1002.  Right  to  exercise  power  of  eminent  domain. — Ordinary 
street  railway  companies  are  not  always  given  the  right  to  exercise  the 
■power  of  eminent  domain,  and  it  is  seldom  necessary  in  the  case  of  an 
ordinary  street  railway  in  a  city.*=i  It  has  been  held  that  even  where  a 
statute  gives  street  railway  companies  the  right  to  exercise  the  power  of 
eminent  domain  where  necessary,  and  an  interurban  railroad  company 
is  incorporated  under  the  street  railway  law,  such  company  cannot  exer- 
cise the  power  to  obtain  a  right  of  way,  or  part  of  a  right  of  way,  un- 
necessarily departing  from  a  highway  or  the  line  of  a  highway  so  that  it 
cannot  serve  the  local  public* "   In  most  instances  it  has  so  far  been  found 


"Hellman  v.  Lebanon  &c.  St.  Ry. 
Co.,  180  Pa.  St.  627,  37  Atl.  119, 
where  the  court  said:  "Street  rail- 
way companies  are  not  endowed 
with  the  right  of  eminent  domain, 
because  they  do  not  need  it.  They 
are  modern  local  conveniences,  the 
location  and  construction  of  which 
are  subject  to  the  will  of  the  public 
which  they  are  intended  to  serve. 
This  will  be  expressed  through  the 
local  authorities.  Such  companies 
cannot  force  themselves  into  neigh- 
borhoods where  they  are  not  want- 
ed." It  has  been  held  that  a  statute 
authorizing  condemnation  proceed- 
ings by  a  corporation  organized  for 
the  construction  of  "any  railway" 
does  not  authorize  the  exercise  of 
the  power  of  eminent  domain  by  a 
street  and  suburban  railway  oper- 
ated for  the  carrying  of  passengers. 
Thompson-Houston  Elec.  Co.  v. 
Simon,  20  Ore.  60,  25  Pac.  147,  10  L. 
R.  A.  251,  23  Am.  St.  86. 

*' Hartshorn  v.  Illinois  Valley 
Trac.  Co.,  210  111.  609,  71  N.  E.  612, 
618,  where  it  Is  said:  "In  consider- 
ing the  rights  of  these  companies 
we  are  not  to  look  alone  to  that 
which  will  best  promote  their  finan- 
cial gain.  They  are  asking  for 
the  power  of  the  state  to  take  pri- 
vate property,  and  it  is  only  upon 
the  theory  of  a  public  use  that  such 
right  can  be  granted  to  them,  and 
appellee,  in  its  effort  to  save  dis- 
tance, and  thereby  save  expense  of 
construction,  and  in  its  desire  to 
establish  and  maintain  rapidity  of 
transportation,  is,  as  we  think  (tak- 
ing the  character  of  such  roads  into 


consideration),  departing  from  the 
intention  of  the  law-making  branch 
of  the  government,  by  which  such 
organizations  were  organized.  So 
far  as  they  are  authorized  to  travel 
through  the  country  districts,  it  is 
upon  the  theory  that  they  will  be 
of  benefit  to  the  rural  inhabitants, 
and  not  that  only  those  living  in 
towns,  where  regular  stations  shall 
be  maintained,  shall  be  beneficiaries. 
As  was  said  in  the  Harvey  case, 
supra,  they  are  presumed  to  follow 
the  highways,  making  all  the  stops 
necessary  for  the  accommodation  of 
the  people  living  along  the  high- 
ways. *  *  *  If  the  country  dis- 
tricts are  so  sparsely  settled  that 
the  traffic  along  them  will  not  sup- 
port such  roads  following  them,  then 
their  construction  is  not  a  public 
necessity,  and  the  power  of  eminent 
domain,  upon  the  theory  that  they 
are  to  exercise  a  public  function, 
cannot  be  called  into  action  in  their 
behalf.  If  they  seek  to  travel  across 
the  country,  as  do  steam  railroads, 
disregarding  highways,  and  disre- 
garding the  interests  and  con- 
veniences of  the  country  people,  let 
them  organize  under  the  law  regu- 
lating steam  railroads,  and  be  sub- 
ject to  the  regulations  of  the  statute 
and  the  burdens  cast  Upon  such  rail- 
roads." See  also,  Harvey  v.  Aurora 
&c.  R.  Co.,  174  111.  295,  51  N.  E.  163; 
Dewey  v.  Chicago  &c.  Elec.  R.  Co., 
184  111.  426,  56  N.  E.  804;  South 
Beach  R.  Co.,  In  re,  119  N.  Y.  141, 
23  N.  E.  486;  Rhode  Island  Sub- 
urban R.  Co.,  In  re,  22  R.  I.  457,  48 
Atl.  591,  52  L.  R.  A.  879.   But  see,  as 


§    1003  EOADS   AND   STREETS.  490 

to  the  interest  of  such  companies  in  great  part  to  run  along  or  parallel 
a  highway,  and  the  question  in  the  case  above  referred  to  has  not  often 
arisen.  Some  statutes  permit,  or  expressly  authorize  interurban  rail'- 
road  companies  to  condemn  under  a  general  condemnation  or  eminent 
domain  act,  and  others  contain  provisions  specifically  applying  to  such 
companies.  This  subject,  however,  is  not  within  the  scope  of 
this  work,  except  in  so  far  as  the  subject  may  relate,  in  some 
degree  at  least,  to  roads  and  streets.  But  there  are  a  few  cases  con- 
cerning interurban  railroads  which  it  may  not  be  entirely  out  of  place 
to  consider.  It  has  been  held  that  a  suburban  electric  railway  com- 
pany, authorized  to  condemn  land  for  its  "corporate  purposes,"  cannot 
condemn  a  lot  for  a  power  house  and  coal  pocket  five  miles  from  the 
nearest  point  of  such  railroad  and  in  a  city  in  which  another  company 
had  the  exclusive  rights  to  run  ears.*^  Other  cases  involving  the  ques- 
tion of  the  right  to  condemn  or  the  amount  that  may  be  taken  under 
particular  circumstances,  are  cited  below.*^  The  existence  of  the  stat- 
utory requirements  should  be  shown,  and  must  usually  be  alleged  in  the 
petition.*®  Inability  to  agree  with  the  landowner  must  usually  be 
shown  as  in  other  cases,  but  it  has  been  held  that  where  one  co-ten- 
ant assumes  to  act  for  all  and  refuses  an  offer  made  by  the  company, 
inability  to  agree  is  sufficiently  shown.'"  Under  the  Indiana  statute 
it  is  held  that  damages,  in  case  of  condemnation  by  an  interurban  rail- 
road company,  are  to  be  assessed  as  in  case  of  the  appropriation  of  land 
for  the  use  of  a  commercial  railroad  company,'^  and  that  damages 

to  what  is  a  sufficient  showing  of  Colo.  229,  22  Pac.  605;   Chicago  &c. 

necessity,    Aurora    &c.    R.    Co.    v.  R.  Co.  v.  Chicago,  132  111.  372,  23  N. 

Harvey,  178  111.  477,  53  N.   E.  331.  E.  1036;   Rochester  R.  Co.  v.  Robin- 

''Rhode  Island   Suburban  R.  Co.,  son,  133  N.  Y.  242,  30  N.  K  1008; 

In  re,  22  R.  I.  591,  48  Atl.  591.  Ames  v.  Union  Co.,  17  Ore.  600,  22 

*'  Chicago  &c.  R.  Co.  v.  Chicago  &c.  Pac.  118.   But  see  Martin  v.  Chicago 

R.  Co.,  211  111.  352,  71  N.  E.  1017;  &c.   Elec.   R.,   220   111.   97,   77   N.  E. 

Dewey  v.  Chicago  &c.  R.  Co.,  184  111.  86,   with   which   compare,   however, 

426,  56  N.  E.  804;  New  York  &c.  R.  Chicago  &c.  Elec.   R.   Co.  v.   Diver, 

Co.  v.  Long,   69  Conn.  424,  37  Atl.  213  111.  26,  72  N.  E.  758.   A  petition 

1070;  Williamson  v.  Gordon  Heights  showing  that  the  land  is  to  be  used 

R.  Co.  (N.  J.  Eq.),  40  Atl.  933;  Chi-  as  a  right  of  way  for  a  regularly 

cago  &c.  R.  Co.  V.  Oshkosh,  107  Wis.  chartered    and    organized    railroad 

192,  83  N.  W.  294;   Kansas  City  In-  is  held  sufficient  to  show  the  public 

terurban  R.  v.  Davis,  197  Mo.   669,  use.     Kansas    City    Interurban    Ry. 

95  S.  W.  881,  114  Am.  St.  790.    See  Co.  v.  Nelson,  193  Mo.  297,  91  S.  W. 

also  note  to  City  of  Grafton  v.  St.  1036. 

Paul  &c.  Ry.  Co.   (16  N.  Dak.  313,       =°Trotier  v.  St.  Louis  &c.  R.  Co., 

113  N.  W.  598),  as  reported  in  22  L.  180  111.  471,  54  N.  E.  487. 
R.  A.    (N.  S.)    1.  »Carrell    v.    Muncie    &c.    R.    Co., 

"Colorado  &c.  R.  Co   v.  Allen,  13  38  Ind.  App.  700,  78  N.  E.  254.   See 
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should  be  assessed  for  the  entire  tract  of  which  part  is  actually  taken, 
and  no  deduction  should  be  made  for  beneiits  to  the  landowner  from 
the  mere  construction  and  operation  of  the  road.^^  Under  a  Wisconsin 
statute  it  is  held  that  power  to  condemn  the  right  to  use  a  municipal 
street  does  not  exist  in  such  a  company  until  it  has  first  obtained  a 
franchise  or  grant  from  the  common  council  or  board  of  trustees  au- 
thorizing such  use."^^  But  it  has  been  held  in  other  states  that  private 
property  may  be  condemned  without  having  first  obtained  the  consent 
of  a  city  to  use  its  streets.^^'' 

§  1003.  Fences — ^Killing  stock. — In  some  states,  interurban  rail- 
road companies  are  expressly  required  by  statute  to  fence  their  tracks 
or  right  of  way.  In  others,  however,  there  is  no  such  statute  expressly 
referring  to  them,  and  the  question  sometimes  arises  as  to  whether 
they  are  within  such  a  statute  relating  to  railroad  companies  generally. 
Of  course  it  cannot  well  be  contended  that  such  a  company  must  fence 
the  streets  along  which  its  road  runs  or  even  country  highways  in  all 
cases.  But  it  is  held  in  several  cases  that  a  statute  requiring  all  rail- 
road companies  to  fence  applies  to  interurban  railroad  companies,^* 
and  in  one  of  the  most  recent  cases  upon  the  subject,  it  is  held,  .in  a 
carefully  considered  opinion,  that  such  a  company  is  not  relieved  of  this 

also,  Toledo  &c.  R.  Co.  v.  Wagner,  897.  And  in  the  first  case  cited  the 

171  Ind.  185,  85  N.  E.  1025;    Indian-  court   said  that  although   the   com- 

apolis  &c.  Trac.  Co.  v.  Larrabee,  168  pany  had  previously  been   given   a 

Ind.  237,  80  N.  B.  413,  10  L.  R.  A.  franchise  by  the  city  to  operate  a 

(N.  S.)   1003;   Abbott  v.  Milwaukee  street  railway  for  passengers  in  the 

&c.  Trac.  Co.,  126  Wis.  634,  106  N.  city  this  did  not  require  nor  author- 

W.   528,  4  L.  R.  A.   (N.   S.)    202.  ize    condemnation,    and    there    was 

"'  Union  Trac.  Co.  v.  Pfeil,  39  Ind.  no  right  in  the  company  to  condemn 

App.  51,  78  N.  E.  1052  (citing  Elliott  the  use  of  the  street   until   it  had 

Railroads,    §§    995,    1038);     Indian-  been  granted  authority  by  the  city 

apolis  &c.  Trac.  Co.  v.  Dunn,  37  Ind.  to    conduct    an    interurban    railway 

App.  248,  76  N.  E.  269;  Indianapolis  business. 

&c.  Trac.  Co.  v.  Ramer,  37  Ind.  App.  "'^  State  v.  Williams,  227  Mo.  32, 

264,   76  N.   E.   808.    As  to  the   pro-  127  S.  W.  52.     See  also,  California 

cedure  under  such  statute,  see  Mor-  So.  Ry.  Co.  v.  Kimball,  61-Cal.  90; 

rison  v.  Indianapolis  &c.  R.  Co.,  166  Metropolitan    Ry.    Co.    v.    Chicago 

Ind.  511,  76  N.  E.  961  (also  holding  West  Div.  Ry.  Co.,  87  111.  317.    But 

that  a  de  facto  corporation  may  ex-  see  dissenting  opinion  in  the  Mis- 

ercise  the  pov^er,  and  citing  numer-  souri  case. 

ous  authorities  to  that  effect);  "Hannah  v.  Street  Railway  Co., 
Douglas  V.  Indianapolis  &c.  Trac.  81  Mo.  App.  78;  Riggs  v.  St.  Fran- 
Co.,  37  Ind.  App.  332,  76  N.  E.  8?2.  cols  &c.  Ry.  Co.,  120  Mo.  App.  335, 

°«In   re   Plowright,   140   Wis.   512,  96   S.  W.  707;    lola  Elec.  R.  Co.  v. 

122  N.  W.  1043;  Belolt  &c.  Ry.  Co.  v.  Jackson,  70  Kan.  791,  79  Pac.  662. 
Macloon,   136  Wis.   218,   116   N.   W. 
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duty  even  where  the  road  runs  along  the  edge  of  a  country  highway  and 
was  so  built  on  the  right  of  way  of  the  public  road  by  permission  of  the 
county  authorities.^  °  In  Indiana  there  is  a  specific  statute  requiring 
interurban  railroad  companies  to  fence  their  tracks,  and  it  has  been 
held  that  to  this  extent,  except  that  it  specifies  interurbah  railroads, 
it  is  practically  a  copy  of  the  statute  relating  to  railroad  companies 
generally,  and  should  be  given  the  same  construction.^*  But  such 
statute  expressly  declares  that  its  provisions  requiring  fences  shall  not 
apply  to  certain  situations,  including  streets  in  cities  and  all  public 
highways  on  which  the  road  is  built,  and  that  nothing  contained  in 
the  act  shall  "in  any  manner  affect  or  change  the  liability  of  railroad 
corporations  *  *  *  fQj.  stock  killed  or  injured  upon  their  rail- 
road; but  such  liability  shall  exist  and  be  governed  by  laws  now  in 
force."  In  the  case  referred  to,  which  was  an  action  to  recover  for 
injury  to  a  horse  that  entered  upon  the  right  of  way  and  track  at  a 
place  where  there  was  no  suitable  fence  as  required  by  statute,  the  court 
held  that  the  one  of  the  paragraphs  of  the  complaint  based  on  negli- 
gence was  good,  but  that  the  paragraph  based  on  the  statutory  liability 
if  good,  was  not  sustained  because  there  was  no  proof,  as  required  by 
the  statute  of  an  actual  striking  of  the  horse  by  the  car.^''    The  liability 

^'  Riggs  v.  St.  Francois  County  Ry.  theory   of  this  paragraph,   is  such 

Co.,  120  Mo.  App.  335,  96  S.  W.  707.  that    appellant's    horse    cannot    be 

One  judge,  however,  dissented,  with-  treated    as   unlawfully   upon   appel- 

out    writing    any    opinion,    and    it  lee's  track,  so  as  to  relieve  appellee 

seems     questionable     whether     the  from  the  exercise  of  that  care,  cau- 

court  did  not  go  too  far  in  holding  tion,  and  diligence  which  a  prudent 

that    a    fence    should    be,    or    even  person   would   employ   to   avoid  in- 

could  be,  placed  in  the  highway.  juring  property  of  others  thus   ex- 

"■  Campbell     v.     Indianapolis     &C.  '  posed  to  danger  (citing  cases).   Un- 

Trac.  Co.,  39  Ind.  App.  66,  79  N.  E.  der  this   paragraph,   the  failure   of 

223.  appellee  to  fence  its  tracks  is  not 

"  Campbell  v.  Indianapolis  &c.  alone  sufficient  to  create  liability,  as 
Trac.  Co.,  39  Ind.  App.  66,  79  N.  B.  would  be  the  case  if  this  were  an  ac- 
223.  In  the  course  of  the  opinion  it  tion  under  the  statute;  for  the  rea- 
ls said:  "In  our  opinion,  it  is  also  son,  in  the  latter  case,  it  is  unneces- 
true  that,  by  force  of  the  statutes  sary  to  aver  or  prove  that  the  injury 
we  have  been  considering,  the  com-  was  inflicted  negligently.  *  *  * 
mon  law  is  further  modified  in  re-  While  in  the  case  at  bar,  the  plain- 
lation  to  railroads,  effective  to  make  tiff  must  also  aver  and  prove  the 
them  liable  for  injuries  to  stock  negligent  doing  of  an  act  by  the 
negligently  inflicted,  where,  without  company,  other  than  its  failure  to 
such  statutes,  they  would  be  liable  fence,  but  for  which,  and  without  his 
only  for  injuries  wantonly  and  wil-  fault,  the  injury  would  not  have  hap- 
fully  Inflicted.  Elliott  on  Railroads,  pened.  Southern  Indiana  R.  Co.  v. 
§  1180.  Or,  in  other  words,  the  effect  Messick,  35  Ind.  App.  676,  74  N.  E. 
of  our  conclusion  upon  the  statutory  1097;  Princeton  C.  &  M.  Co.  v.  Roll, 
provision  here  involved,  under  the  162  Ind.  115,  118,  66  N.  B.  169;  Duffy 
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of  such  a  company  for  the  killing  of  stock  entering  the  right  of  way 
through  a  private  crossing  has  likewise  been  held  to  be  the  same  as  that 
of  railroads.^'  In  Arkansas  it  has  been  held  that  the  statute  making 
railroad  companies  responsible  for  all  damages  to  property  caused  by 
the  running  of  trains  does  not  apply  to  street  railways/"  and  there  is 
no  presumption  of  negligence  on  the  part  of  such  a  company  from  the 
mere  killing,  but  it  may  be  held  liable  in  a  proper  case  for  negligently 
killing  stock.'" 

§  1004.    When  traveler  may  use  track— Eelative  rights  and  duties. 

— Where  tracks  are  laid  in  a  street,  no  matter  whether  they  are  the 
tracks  of  an  ordinary  commercial  railroad,  an  interurban  railroad,  or 
a  street  railway,  they  may  be  used  by  travelers  upon  the  street  as  part 
of  the  street.  The  rights  of  the  company  and  of  such  travelers  are,  in 
a  general  sense,  mutual,  reciprocal,  and  equal;  but  the  company,  at 
least  between  crossings  has  the  right  of  way  of  passage,  and  persons 
on  the  track  must  give  way,  in  a  proper  case,  until  the  train  or  car 
has  passed."^  Each  must  act  with  due  regard  to  the  rights  of  the 
other."^    So,  where  a  track  is  laid  in  a  country  highway,  travelers  upon 


V.  Gleason,  26  Ind.  App.  180,  58  N. 
B.  729.  *  *  *  Upon  the  theory 
that  the  second  paragraph  is  suffi- 
cient, as  a  statutory  action,  it  was 
incumbent  upon  appellant  to  intro- 
duce evidence  at  least  tending  to 
prove  that  the  injury  complained 
of  was  caused  by  an  actual  striking 
of  the  horse  with  the  car."  It  is  not 
altogether  certain,  but  it  seems  that 
the  court  decided,  or  at  least  as- 
sumed, that  the  general  statute  re- 
ferred to,  using  the  term  "any  rail- 
road" in  creating  the  statutory  lia- 
bility, includes  interurban  railroads. 
And  there  is  additional  reason  for 
this  view  in  that  such  statute 
makes  "any  person  or  corporation" 
running,  controlling  or  operating 
the  road,  liable  for  stock  killed  or 
Injured  hy  the  "locomotives,  cars, 
or  other  carriages." 

"'Indianapolis  &c.  Trac.  Co.  v. 
Smith,  42  Ind.  App.  605,  86  N.  E.  498. 

"Little  Rock  &c.  Co.  v.  Newman, 
77  Ark.  599,  92  S.  W.  864. 

"Little  Rock  &c.  Co.  v.  Hicks,  79 
Ark.  248,  96  S.  W.  385;  Little  Rock 
&c.  Co.  V.  Newman,  77  Ark.  599,  92 


S.  W.  864.  These  cases  also  hold 
that  permitting  stock  to  run  at 
large  outside  the  "stock  limit"  is 
not  contributory  negligence.  See 
also,  lola  Elec.  R.  Co.  v.  Jackson, 
70  Kan.  791,  79  Pac.  662.  See  gen- 
erally. Mobile  Light  &c.  R.  Co.  v. 
Mackay,  —Ala.—,  50  So.  1035. 

"  See  Thatcher  v.  Central  Trac. 
Co.,  166  Pa.  St.  66,  30  Atl.  1048,  45 
Am.  St.  645,  and  note;  Moore  v. 
i:ansas  City  &c.  R.  Co.,  126  Mo.  265, 
29  S.  W.  9,  11;  Kerr  v.  Boston  &c. 
R.  Co.,  188  Mass.  434,  74  N.  E.  669; 
Stelk  v.  McNulta,  99  Fed.  138,  142, 
40  C.  C.  A.  357. 

'"'See  United  Rys.  &c.  Co.  v.  Wat 
kins,  102  Md.  264,  62  Atl.  234;  Gar- 
rett V.  People's  R.  Co.,  6  Penn.  (Del.) 
29,  64  Atl.  254;  Camden  &c.  R.  Co.  v. 
United  States  Iron  Pipe  Co.,  68  N.  J. 
Bq.  279,  59  Atl.  523;  Beers  v.  Metro- 
politan St.  R.  Co.,  104  App.  Div.  (N. 
Y.)  96,  93  N.  Y.  S.  278;  Koehler 
V.  Interurban  St.  R.  Co.,  88  N.  Y.  S. 
904;  Nashville  R.  Co.  v.  Norman, 
108  Tenn.  324,  67  S.  W.  479;  Light- 
foot  v.  Winnebago  Trac.  Co.,  123 
Wis.   479,   102  N.  W.  30.    See  also, 
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the  highway  may  go  upon  the  track  without  becoming  trespassers  or 
mere  licensees,  and  it  has  been  held  that  one  may  walk  along  an  electric 
car  track  on  a  country  highway,"'  but  he  must  exercise  reasonable  care 
under  the  circumstances  in  so  doing,  and  it  has  held  that  he  is  bound 
to  be  ordinarily  vigilant  with  eye  and  ear  to  know  of  the  approach  of 
a  car,  and  to  get  out  of  its  way,  so  as  not  to  stop  it,  or  even  make  it 
slow  up.®*  And  in  such  cases,  that  is,  in  the  country,  the  rate  of  speed 
cannot  ordinarily  be  complained  of  as  per  se  excessive  and  negligent.*^ 
Where  the  track  of  an  interurban  railroad  company  is  laid  on  its  own 
private  right  of  way,  and  not  in  a  highway,  we  think  travelers  who 
walk  along  it  or  use  it  for  their  own  convenience,  without  any  invita- 
tion from  the  company,  are  trespassers  or  bare  licensees,  and  that  the 
same  rules,  in  general,  apply  in  such  cases  as  in  the  case  of  an  ordinary 
commercial  railroad  constructed  on  the  private  right  of  way  of  the 
company.*® 


as  to  the  rights  of  company  and  a 
manufacturing  company  also  having 
a  right  to  cross  the  street  with  cars 
from  Its  plant  on  one  side  to  part 
of  the  plant  on  the  other  side,  Cam- 
den &c.  Ry.  Co.  v.  United  States  &c. 
Co.,  68  N.  J.  Bq.  279,  59  Atl.  523.  The 
subject  of  injuries  to  travelers  upon 
a  street  hy  electric  railways  is  con- 
sidered in  the  chapter  on  street  rail- 
ways, hut  we  also  cite  the  following 
recent  cases  as  to  collision  with  ani- 
mals or  vehicles  or  persons  on  or 
near  the  track  to  the  crossing  cases 
hereinafter  cited:  Strode  v.  St. 
Louis  Transit  Co.  (Mo.  App.),  87  S. 
W.  976;  Garvich  v.  United  Rys.  &c. 
Co.,  101  Md.  239,  61  Atl.  138;  Jordon 
V.  Old  Colony  &c.  Co.,  188  Mass.  124, 
74  N.  B.  315;  Hennessey  v.  Forty- 
Second  St.  &c.  R.  Co.,  103  App.  Div. 
(N.  Y.)  384,  92  N.  Y.  S.  1058;  Indi- 
anapolis St.  R.  Co.  V.  Slifer,  35  Ind- 
App.  700,  74  N.  B.  19;  Sexton  v. 
West  Roxhury  &c.  R.  Co.,  188  Mass, 
139,  74  N.  B.  315;  Anniston  Blec.  &c 
Co.  V.  Elwell,  144  Ala.  317,  42  So 
45;  Haynes  v.  Waterville  &c.  Co., 
101  Me.  335,  64  Atl.  614.  In  Indiana 
Union  Trac.  Co.  v.  Pheanis,  43  Ind. 
App.  653,  85  N.  E.  1040,  1041,  it  is 
said:  "The  rights  of  a  huckster 
wagon  and  the  work  train  of  an  in- 
terurban railroad  to  use  the  streets 
of  a  town  are  equal;  the  driver  has 


the  right  to  assume  that  the  com- 
pany will  exercise  ordinary  care 
and  diligence  to  prevent  a  collision, 
and  driving  down  the  tracks  of  such 
a  railroad,  which  are  in  the  middle 
of  the  street,  is  not  negligence.  A 
street  car  and  a  wagon,  however, 
owe  reciprocal  duties  to  use  reason- 
able care  on  each  side  to  avoid  a 
collision." 

""Neary  v.  Citizens'  R.  &c.  Co., 
110  App.  Div.  (N.  Y.)  769,  97  N.  Y. 
S.  420.  See  also,  Klockenbrink  v. 
St.  Louis  &c.  R.  Co.,  172  Mo.  678,  72 
S.  W.  900;  Brown  v.  St.  Louis  &c. 
Co.,  108  Mo.  App.  310,  83  S.  W.  310. 

"^Neary  v.  Citizens'  R.  &c.  Co., 
110  App.  Div.  (N.  Y.)  769,  97  N.  Y. 
S.  420.  See  also.  West  Chicago  St. 
Ry.  Co.  V.  Schwartz,  93  111.  App. 
387. 

"=  Vizacchero  v.  Rhode  Island  Co., 
26  R.  I.  392,  59  Atl.  105,  69  L.  R.  A. 
188;  Kline  v.  Traction  Co.,  181  Pa. 
St.  276,  37  Atl.  522.  See  also.  Petty 
V.  St.  Louis  &c.  R.  Co.,  179  Mo.  666, 
78  S.  W.  1003. 

»See  Floyd  v.  Paducah  R.  &c. 
Co.  (Ky.),  64  S.  W.  653,  23  Ky.  L. 
1077;  Montgomery  v.  Alabama  &c. 
R.  Co.,  97  Ala.  305,  12  So.  170;  Haley 
V.  Kansas  City  &c.  R.  Co.,  113  Ala. 
640,  21  So.  357;  McNab  v.  United 
Rys.  &c.  Co.,  94  Md.  719,  51  Atl.  421; 
Camden  &c.  R.  Co.  v.  Young,  60  N.  J. 
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§  1005.  Crossing  other  roads  or  highways — Signals. — It  has  been 
held,  in  a  jurisdiction  in  which  an  intemrban  railroad  is  regarded  as 
in  the  nature  of  a  street  railway  and  not  an  additional  burden,  that 
the  right  of  such  a  railroad  to  cross  the  tracks  of  an  ordinary  com- 
mercial railroad  upon  a  highway,  whether  a  city  street  or  a  country 
road,  is  subject  to  no  conditions  other  than  those  to  which  the  general 
public  may  be  subject  in  traveling  over  the  highway,  and  that  the 
commercial  railroad  company  may  be  enjoined  from  interfering  where 
the  interurban  company  is  proceeding  to  construct  a  proper  crossing 
at  its  own  expense.*^  It  is  evident,  however,  that  even  if  this  rule  ap- 
plies to  crossings  on  country  roads,  it  does  not  follow  that  an  inter- 
urban railway  can  cross  an  ordinary  commercial  railroad,^'  or  vice 


L.  193,  37  Atl.  1013;  Elliott  on  Rail- 
roads (2d  ed.),  §  1248,  et  seq.  See 
also,  Riedel  v.  West  Jersey  &c.  R. 
Co.,  170  Fed.  816.  But  compare  Wil- 
liams V.  Metropolitan  St.  R.  Co.,  114 
Mo.  App.  1,  89  S.  W.  59;  Booth  v. 
Union  &c.  R.  Co.,  126  Iowa  8,  101  N. 
W.  147.  In  a  recent  case  in  Missouri 
it  was  held  that,  in  an  action  for 
personal  injuries  received  by  one 
walking  along  the  track,  an  oflScer 
of  the  company  may  testify  that  it 
was  a  private  right  of  way  acquired 
by  purchase;  and  it  was  also  held 
that  a  motorman  in  such  case,  run- 
ning over  the  private  right  of  way, 
was  not  bound  to  keep  a  lookout 
for  trespassers,  although  it  would 
be  otherwise  if  from  past  use  and 
experience  trespassers  or  licensees 
should  have  been  anticipated.  Many 
of  the  Missouri  decisions  are  cited, 
and  in  that  state  and  a  few  others 
the  so-called  "humanitarian"  doc- 
trine is  sometimes  applied  in  the 
case  of  all  classes  of  railroads  when 
it  would  not  be  applied  in  other 
jurisdictions.  Clancy  v.  St.  Louis 
Transfer  Co.,  192  Mo.  615,  91  S.  W. 
615;  Williams  v.  Metropolitan  St. 
Ry.  Co.,  114  Mo.  App.  1,  89  S.  W.  59. 
"^  Chicago  &c.  Ry.  Co.  v.  Whiting 
&c.  St.  R.  Co.,  139  Ind.  297,  38  N.  E. 
604,  47  Am.  St.  264,  26  L.  R.  A.  337; 
South  East  &c.  R.  Co.  v.  Evansville 
&c.  R.  Co.,  169  Ind.  339,  82  N.  E.  765, 
13  L.  R.  A.  (N.  S.)  916  (citing  3  El- 
liott on  Railroads,  §  1135);  Chicago 
&c.  R.  Co.  V.  Hammond  &c.  R.  Co., 


151  Ind.  577,  46  N.  E.  999.  See  also, 
Chicago  &c.  R.  Co.  v.  West  Chicago 
&c.  R.  Co.,  156  111.  255,  40  N.  E.  1008, 
29  L.  R.  A.  485n;  Pittsburgh  &c.  R. 
Co.  V.  West  Chicago  &c.  R.  Co.,  156 
111.  385,  40  N.  E.  1014;  Pennsylvania 
Co.  V.  Lake  Erie  &c.  R.  Co.,  146 
Fed.  447  (but  it  cannot  change  the 
grade);  Cleveland  &c.  Ry.  Co.  v. 
Urbana  &c.  R.  Co.,  26  Ohio  Cir.  Ct. 
R.  180.  See  also,  Colsolidated  &c. 
Co.  v.  South  Orange  &c.  Co.,  56  N. 
J.  Eq.  569,  40  Atl.  15;  Southern  R. 
Co.  v.  Atlanta  R.  &c.  Co.,  Ill  Ga. 
679,  36  S.  E.  873,  51  L.  R.  A.  125; 
Atchison  &c.  R.  Co.  v.  General  Elec- 
tric R.  Co.,  112  Fed.  689,  50  C.  C.  A. 
424;  Chicago  &c.  R.  Co.  v.  Steel,  47 
Neb.  741,  66  N.  W.  830.  See  also, 
Pittsburgh  &c.  R.  Co.  v.  Muncie  &c. 
R.  Co.,  —  Ind.  — ,  91  N.  E.  600,  603. 
But  compare  New  York  &c.  R.  Co.  v. 
Bridgeport  &c.  Co.,  65  Conn.  410,  32 
Atl.  935,  29  L.  R.  A.  367.  In  Central 
Pass.  R.  Co.  V.  Philadelphia  &c.  R. 
Co.,  95  Md.  428,  52  Atl.  752,  it  is  held 
that  a  street  railway  company  so 
crossing  a  railroad  track  in  a  street 
must  pay  the  expense  of  construc- 
tion and  maintenance,  but  not  for 
the  easement  or  impairment  of  the 
property  of  the  old  company. 

°»See  Northern  Cent.  R.  Co.  v. 
Harrisburgh  &c.  Co.,  177  Pa.  St. 
142,  35  Atl.  624,  34  L.  R.  A.  572,  6 
Am.  Elect.  Cas.  187;  New  York  &c. 
R.  Co.  V.  Fair  Haven  &c.  R.  Co.,  70 
Conn.  610,  40  Atl.  607,  41  Atl.  169. 
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versa,  where  neither  is  on  a  public  highway,  without  agreement,  com- 
pensation, or  the  exercise  of  the  power  of  eminent  domain.  This  is 
generally  provided  for  by  statute,  and  the  manner  of  crossing,  the  use 
of  interlocking  appliances,  or  the  like,  is  usually  left  largely  to  railroad 
eommissioners"'  or  to  some  court/"  but  it  is  held  in  a  recent  case  in 
Ohio  that  the  statute  authorizing  the  court  of  common  pleas  on  appli- 
cation of  a  railroad  to  prescribe  the  manner  of  crossing  does  not  apply 
to  an  electric  railroad  crossing  another  street  railroad,  but  applies  only 
to  steam  railroads.'^  In  Kentucky,  however,  a  statute,  or  rather,  a 
constitutional  provision  of  a  similar  character,  has  been  held  to  apply 
to  street  railways.'^  We  suppose  that  interurban  cars  should  be  re- 
quired to  stop  at  the  crossings  of  ordinary  commercial  railroads,  where 
there  are  no  safety  devices,  the  same  as  the  latter  may  be  required  to 
stop  before  crossing  another  commercial  railroad,  and  that  courts 
should  be  inclined  to  "stretch  a  point,"  if  necessary,  to  bring  the  inter- 
urban railroad  within  a  statute  applying  to  "railroads."  It  has  been 
held  that  a  city  ordinance,  requiring  street  cars  to'  stop  before  crossing 
any  railroad  track,  includes  any  such  track,  whether  main  line  or 
spur.''^  So,  it  has  been  held  that  a  statute  requiring  a  stop  at  railroad 
crossings,  or  signals  at  highway  crossings,  applies  to  an  electric  rail- 
road or  a  railroad  with  a  dummy  engine  running  into  the  country.''* 

§  1006.  Duty  of  traveler  in  crossing  tracks — ^Whether  look  and 
listen  rule  applies. — ^As  shown  in  another  chapter,  there  is  some  con- 
flict among  the  authorities  as  to  whether  the  strict  rule  requiring  trav- 
elers to  look  and  listen  as  a  matter  of  law  before  crossing  an  ordinary 

"  See   Chicago  &c.   R.   Co.  v.   In-  Green  R.  Co.,  110  Ky.  788,  63  S.  W. 

dianapolis  &c.  Traction  Co.,  165  Ind.  4,  23  Ky.  L.  273. 
453,  74  N.  E.  513;  Louisville  &c.  R.        '=  Galveston   &c.   Ry.    Co.   v.   Voll- 

Co.  V.  Bowling  Green  Ry.   Co.,  110  rath  (Tex.  Civ.  App.),  89  S.  W.  279. 

Ky.  788,  63  S.  "W.  4,  23  Ky.  L.  273;  But  see  Bartholomaus  v.  Milwaukee 

Board  of  Ry.  Com'rs  v.  Market  St.  &c.  Co.,  129  Wis.  388,  109  N.  W.  143. 
R.  Co.,  132  Cal.  677,  64  Pac.  1065;         "Louisville  &c.  R.  Co.  v.  Anchors, 

Nellis  Street  Surface  Railroads,  191.  114   Ala.   492,    22    So.    279,    62   Am. 

"See  Mercer  County  Traction  Co.  St.  116;    Birmingham  &c.  R.  Co.  v. 

V.  United  &c.  Co.,  68  N.  J.  Eq.  715,  Jacobs,   92   Ala.   187,   9   So.   320,   12 

61  Atl.  461.     As  to  consent  of  local  L.  R.   A.   830;    Birmingham   R.  &c. 

authorities,  see  Geneva  &c.  R.  Co.  v.  Co.  v.  Baylor,  101  Ala.  488,  13  So. 

New  York  &c.  R.  Co.,  163  N.  Y.  228,  793;  Montgomery  St.  R.  Co.  v.  Lewis, 

57  N.  E.  498,  and  New  Jersey  case  148  Ala.  134,  41  So.  736.     See  also, 

above  cited.  Birmingham   &c.   R.   Co.   v.   Powell, 

"Dayton  &c.  R.  Co.  v.  Dayton  &c.  136  Ala.  232,  241,  33   So.  875.     But 

Traction  Co.,  26  Ohio  Cir.  Ct.  R.  I.  compare  Dean  v.  State,  149  Ala.  34, 

"Louisville  &c.  R.  Co.  v.  Bowling  43  So.  24. 
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commercial  railroad  track  applies  with  the  same  strictness  to  travelers 
crossing  electric  railway  tracks  in  a  city.  In  many  jurisdictions  it  is 
held  that  the  duty  of  a  traveler  about  to  cross  an  electric  railway  on  a 
highway  is  not  precisely  the  same  as  in  the  case  of  a  commercial  rail- 
road, and  that  there  is  no  absolute  rule  of  law  requiring  him  in  all 
cases  to  look  and  listen  and  conclusively  presuming,  in  case  of  injury 
by  collision  with  a  ear,  that  he  saw  and  heard  what  he  might  have  seen 
and  heard  or  did  not  exercise  such  care  as  the  law  requires,  but  that 
his  duty  is  simply  to  use  ordinary  and  reasonable  care  such  as  a  rea- 
sonably prudent  man  would  use  under  the  circumstances.'^  But  in  a 
number  of  jurisdictions  the  rule  is  the  same  as  in  the  case  of  ordinary 
commercial  railroads,  and  the  traveler  is  required  by  a  rule  of  law  to 
at  least  look  and  listen.'^    In  jurisdictions  in  which  this  latter  view 


"Connelly  v.  Trenton  &c.  Ry.  Co., 
56  N.  J.  L.  700,  29  Atl.  438,  44 
Am.  St.  424;  Newark  &c.  Ry.  Co. 
V.  Block,  55  N.  J.  L.  605,  27  Atl. 
1067,  22  L.  R.  A.  374;  Harden  v. 
Portsmouth  &c.  Ry.  Co.,  100  Me.  41, 
60  Atl.  530,  69  L.  R.  A.  300,  109 
Am.  St.  476;  Fairbanks  v.  Bangor 
&c.  Ry.  Co.,  95  Me.  78,  49  Atl.  421; 
Pinnich  v.  Boston  &c.  St.  R.  Co., 
190  Mass.  382,  77  N.  E.  500;  Rob- 
bins  V.  Railway  Co.,  165  Mass.  30, 
42  N.  E.  334;  Kelly  v.  Railway  Co., 
175  Mass.  331,  56  N.  E.  285;  Hall  v. 
Ogden  &c.  R.  Co.,  13  Utah  243,  44 
Pac.  1046,  57  Am.  St.  726;  Holingren 
v.  St.  Paul  &c.  R.  Co.,  61  Minn.  85, 
63  N.  W.  270;  Smith  v.  Minneap- 
olis St.  R.  Co.,  95  Minn.  254,  104  N. 
W.  16;  Capital  City  Traction  Co.  v. 
Lusby,  12  App.  (D.  C.)  295;  Ker- 
nan  v.  Market  St.  R.  Co.,  137  Cal. 
326,  70  Pac.  87^  Louisville  R.  Co. 
v.  Poe  (Ky.),  72  S.  W.  6,  24  Ky.  L. 
1700;  Roberts  v.  Spokane  St.  Ry.  Co., 
23  Wash.  325,  63  Pac.  506,  54  L.  R. 
A.  184;  Indianapolis  St.  R.  Co.  v. 
Schmidt,  35  Ind.  App.  202,  71  N.  E. 
663,  72  N.  E.  478;  Indianapolis  St. 
R.  Co.  v.  Marschke,  166  Ind.  490,  77 
N.  E.  945,  946;  Los  Angeles  Trac- 
tion Co.  V.  Conneally,  136  Fed.  104, 
69  C.  C.  A.  92.  See  also.  South  Chi- 
cago &c.  Ry.  Co.  V.  Kinnare,  216  111. 
451,  75  N.  E.  179;  Cincinnati  &c.  St. 
R.  Co.  V.  Stable,  37  Ind.  App.  539,  76 
N.  E.  551,  77  N.  E.  363;  McGrath  v. 
32 — II  Elliott  R.  and  S. 


Metropolitan  St.  R.  Co.,  47  Misc.  (N. 
Y.)  104,  93  N.  Y.  S.  519;  Evansville 
St.  R.  Co.  v.  Gentry,  147  Ind.  408, 
44- N.  E.  311,  37  L.  R.  A.  378,  62 
Am.  St.  421;  Shea  v.  St.  Paul  City 
Ry.  Co.,  50  Minn.  395,  52  N.  W.  902; 
Cincinnati  St.  R.  Co.  v.  Snell,  54 
Ohio  St.  197,  43  N.  E.  207,  32  L.  R.  A. 
276;  Cincinnati  &c.  St.  R.  Co.  v. 
Whitcomb,  66  Fed.  915,  14  C.  C.  A. 
183;  ante,  §  977. 

"  Cawley  v.  La  Crosse  City  R.  Co., 
101  Wis.  145,  77  N.  W.  179;  McNab 
V.  United  Railways  &c.  Co.,  94  Md. 
719,  51  Atl.  421;  Young  v.  Citizens' 
St.  R.  Co.,  148  Ind.  54,  44  N.  E.  927, 
47  N.  E.  142  (but  see  Indiana  cases 
cited  in  last  preceding  note);  Mc- 
Gee  V.  Consolidated  St.  Ry.  Co.,  102 
Mich.  107,  60  N.  W.  293,  26  L.  R.  A. 
300  and  note,  47  Am.  St.  507;  Rissler 
V.  St.  Louis  Transit  Co.,  113  Mo. 
App.  120,  87  S.  W.  578;  Hornstein 
V.  United  Rys.  Co.,  195  Mo.  440,  92 
S.  W.  884,  887,  889,  113  Am.  St.  693, 
4  L.  R.  A.  (N.  S.)  729n;  Hoelzel 
V.  Crescent  City  R.  Co.,  49  La.  Ann.- 
1302,  22  So.  330,  38  L.  R.  A.  708; 
Dieck  V.  New  Orleans  &c.  R.  Co., 
51  La.  Ann.  262,  25  So.  71  Snider 
V.  New  Orleans  &c.  R.  Co.,  48  La. 
Ann.  1,  1S|,  So.  695.  See  also,  Omslaer 
V.  Traction  Co.,  168  Pa.  St.  519,  32 
Atl.  50,  47  Am.  St.  901,  51  Atl.  742; 
Wheelahan  v.  Philadelphia  Traction 
Co.,  150  Pa.  St.  187,  24  Atl.  688; 
Keenan  v.  Union  Traction  Co.,  202 
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is  taken,  it  seems  clear  that  it  must  be  applied  in  the  ease  of  interurban 
railroads  to  substantially  the  same  extent  as'  in  the  ease  of  ordinary 
commercial  railroads,  no  matter  whether  the  crossing  is  in  the  city  or 
in  the  country;  but  in  jurisdictions  in  which  the  first  view  is  taken, 
namely,  that  there  is  no  absolute  rule  of  law  requiring  travelers  in  all 
cases  to  look  and  listen  and  making  it  negligence  per  se  to  fail  to  do 
so,  it  would  seem  that  the  locality  and  surroundings  may  have  a  very 
important  bearing  upon' the  determination  of  the  question.  Where, 
therefore,  the  crossing  of  the  interurban  railroad  is  in  the  country, 
especially  if  it  is  where  the  company  has  its  own  right  of  way  and  does 
not  run  along  a  highway,  we  think  the  same  rule  that  is  applied  in 
ordinary  commercial  railroad  crossings  should,  and  probably  would,  be 
applied  in  all  jurisdictions.'^'  In  a  Pennsylvania  case,  however,  while 
it  is  held  that  one  about  to  cross  an  electric  railway  company's  road  in 
the  country  must  continue  to  look  until  the  track  is  reached,  it  seems  to 
be  intimated  that  there  is  less  reason  for  applying  the  rule  in  the 
country  and  that  the  same  degree  of  watchfulness  may  not  be  required 
there  as  on  crowded  city  streets.'^* 


Pa.  107,  51  Atl.  742,  58  L.  R.  A. 
217;  Ehrisman  v.  East  Harrisburg 
&c.  R.  Co.,  150  Pa.  St.  180,  24  Atl. 
596,  17  L.  R.  A.  448;  Hickey  v.  St. 
Paul  &c.  R.  Co.,  60  Minn.  119,  61  N. 
W.  893;  Read  v.  Brooklyn  &c.  R. 
Co.,  32  App.  Div.  (N.  Y.)  .503,  53  N. 
Y.  S.  209;  Fancher  v.  Fonda  &c.  R. 
Co.,  Ill  App.  Div.  (N.  Y.)  4,  97  N. 
Y.  S.  666;  Citizens'  St.  R.  Co.  v.  Hel- 
vie,  22  Ind.  App.  515,  53  N.  E.  191; 
Kansas  City  &c.  R.  Co.  v.  Gallagher, 
63  Kan.  424,  75  Pac.  469,  64  L.  R.  A. 
344;  Highland  Ave.  R.  Co.  v.  Samp- 
son, 112  Ala.  425,  20  So.  566;  Daviid- 
son  V.  Denver  &c.  Co.,  4  Colo.  App. 
283,  35  Pac.  920;  Cincinnati  St.  R. 
Co.  V.  "Whitcomb,  66  Fed.  915,  14  C. 
C.  A.  183;  Smith  v.  Railroad  Co.,  29 
Ore.  539,  46  Pac.  136,  780;  Electric 
R.  Co.  V.  Boddy,  105  Tenn.  666,  58  S. 
W.  646,  51  L.  R.  A.  885;  Cable  v. 
Spokane  &c.  R.  Co.,  50  Wash.  619,  97 
Pac.  744,  23  L.  R.  A.  (N.  S.)  1224. 

"In  Woiska  v.  St.  Paul  City  R. 
Co.,  80  Minn.  364,  83  N.  W.  386,  this 
distinction  was  noted,  and  it  was 
held  that  while  the  absolute  rule 
as  to  looking  and  listening  did  not 
apply  in  populous  parts  of  a  city, 
the  duty  to  look  and  listen,  as  in 


case  of  an  ordinary  commercial  rail- 
road crossing,  did  exist  at  an  inter- 
urban railroad  crossing  in  a  sub- 
urban and  sparsely  settled  part  of 
the  city  where  the  street  was  prac- 
tically a  country  road.  So,  in  Rob- 
inson v.  Rockland  &c.  St.  R.  Co.,  99 
Me.  47,  58  Atl.  57,  it  is  said  that  the 
conditions  of  country  crossings 
where  electric  railway  cars  may  be 
run  at  greater  speed,  more  nearly 
resemble  steam  railway  crossings 
than  those  of  ordinary  street  rail- 
way crossings  in  a  city  street.  Other 
decisions  also  recognize  a  difference 
in  the  relative  rights  and  duties  of 
such  companies  and  of  travelers  in 
Sparsely  settled  or  country  districts 
from  those  in  populous  parts  of  cit- 
ies. See  Indianapolis  St.  R.  Co.  v. 
Bolin,  39  Ind.  App.  169,  78  N.  B. 
210,  212;  Indianapolis  St.  Ry.  Co.  v. 
Schmidt,  35  Ind.  App.  202,  71  N.  E. 
663;  Phillips  v.  Washington  &c.  Ry. 
Co.,  104  Md.  455,  65  Atl.  422;  State 
v.  United  Rys.  &c.  Co.,  97  Md.  73, 
54  Atl.  612;  McNab  v.  United  Rys. 
Co.,  94  Md.  719,  51  Atl.  421. 

™Keenan  v.  Union  Trac.  Co.,  202 
Pa.  107,  51  Atl.  742,  58  L.  R.  A.  217. 
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§  1007.  Miscalculation  of  chances. — One  who  sees  a  rapidly  ap- 
proaching ear,  yet  voluntarily  and  unnecessarily  attempts  to  cross  the 
track  in  front  of  it  upon  a  nice  calculation  of  chances,  assumes  the  risk, 
or  may  be  held  guilty  of  contributory  negligence,  in  a  proper  case,  and 
we  suppose  the  same  rule  usually  applies  in  substance,  especially  in  the 
country,  in  the  ease  of  an  interurban  railroad  as  in  the  case  of  an 
ordinary  commercial  railroad."  But  if  the  car  is  a  sufficient  distance 
away  and  the  circumstances  are  such  that  an  ordinarily  prudent  man 
might  well  attempt  to  cross  in  the  exercise  of  reasonable  care,  the  court 
cannot  well  say  as  a  matter  of  law  that  the  risk  was  assumed  and  the 
traveler  was  guilty  of  contributory  negligence.  In  cities  especially, 
where  cars  are  run  more  slowly  and  their  speed  is  usually  limited  by 
ordinance,  and  they  must  be  run  with  reference  to  the  rights  of  those 
using  the  streets,  and  kept  under  control,  and  the  like,  the  question  of 
contributory  negligence  in  crossing  in  front  of  a  car  approaching  at 
some  distance  must  usually  be  left  to  the  jury.*"  It  has  been  held  that 
the  traveler  usually  has  the  right  to  presume  that  the  car  will  be  run 
in  obedience  to  a  governing  speed  ordinance,^^  and  a  jury  may  well 


"See  O'Brien  v.  St.  Paul  City  R. 
Co.,  98  Minn.  205,  108  N.  W.  805; 
Metz  t.  St.  Paul  City  R.  Co.,  88 
Minn.  48,  92  N.  W.  502;  Lazar  v. 
New  York  &c.  R.  Co.,  94  N.  Y.  S. 
9;  Furlong  v.  Metropolitan  St.  R. 
Co.,  103  App.  Div.  (N.  Y.)  215,  92 
N.  Y.  S.  1008;  Criss  v.  Seattle  Elec. 
Co.,  38  "Wash.  320,  80  Pac.  525; 
Griffith  V.  Denver  &c.  Co.,  14  Colo. 
App.  504,  61  Pac.  46;  Brown  v.  Eliz- 
abeth &c.  R.  Co.,  68  N.  J.  L.  618,  54 
Atl.  824;  Gilliland  v.  Middlesex  &c. 
Traction  Co.,  67  N.  J.  L.  542,  52  Atl. 
693;  Norton  v.  Interurban  St.  R. 
Co.,  50  Misc.  (N.  Y.)  621,  98  N.  Y. 
S.  216.  See  also,  Los  Angeles  Trac. 
Co.  V.  Con4eally,  136  Fed.  104,  69 
C.  C.  A.  92;  Riley  v.  Shreveport 
Trac.  Co.,  114  La.  Ann.  135,  38  So. 
83;  Deehene  v.  Greenfield  &c.  R.  Co., 
188  Mass.  423,  74  N.  E.  600;  Quinn 
v.  Boston  &c.  R.  Co.,  188  Mass.  473, 
74  N.  E.  687;  Freeman  v.  Brooklyn 
Heights  R.  Co.,  82  App.  Div.  (N.  Y.) 
521,  81  N.  Y.  S.  828. 

™  Kansas  City  &c.  R.  Co.  v.  Gal- 
lagher, 63  Kan.  424,  75  Pac.  469,  64 
L.  R.  A.  344;  Chicago  City  R.  Co.  v. 
Nelson,  116  111.  App.  609;  Chicago 
Union    Trac.   Co.   v.   Jacobson,    118 


111.  App.  383,  aff'd  in  217  111.  404, 
409,  75  N.  E.  508;  United  Rys.  &c. 
Co.  V.  Watkins,  102  Md.  264,  62 
Atl.  234;  Hovarke  v.  St.  Louis 
Transit  Co.,  191  Mo.  441,  90  S.  W. 
1142;  Omaha  St.  Ry.  Co.  v.  Mathie- 
sen,  73  Neb.  820,  103  N.  W.  666; 
Indianapolis  St.  R.  Co.  v.  Bolin,  39 
Ind.  App.  169,  78  N.  B.  210;  Law- 
ler  V.  Hartford  St.  R.  Co.,  72  Conn. 
74,  43  Atl.  545;  Consolidated  Trac- 
tion Co.  V.  Lambertson,  59  N.  J.  L. 
297,  36  Atl.  100;  Schoener  v.  Metro- 
politan St.  R.  Co.,  72  App.  Div.  (N. 
Y.)  23,  76  N.  Y.  S.  157;  Franco  v. 
Brooklyn  Heights  R.  Co.,  108  App. 
Div.  (N.  Y.)  14,  95  N.  Y.  S.  476;  Ward 
V.  Marshalltown  &c.  R.  Co.,  132  Iowa 
578,  108  N.  "W.  323;  La  Londe  v. 
Traction  Co.,  145  Mich.  77,  108  N. 
W.  365;  Smith  v.  Minneapolis  St. 
Ry.  Co.,  95  Minn.  254,  104  N.  W.  16. 
But  compare  O'Brien  v.  St.  Paul  City 
R.  Co.,  98  Minn.  205,  108  N.  W.  805; 
Krintzmann  v.  Interurban  St.  R.  Co., 
84  N.  Y.  S.  243;  Steinman  v.  Inter- 
urban St.  R.  Co.,  84  N.  Y.  S.  231. 

^Eckard  v.  St.  Louis  Transit  Co., 
190  Mo.  593,  89  S.  W.  602.  See  also, 
Vrooman  v.  North  Jersey  St.  R.  Co., 
70  N.  J.  L.  818,  59  Atl.  459;   Frank 
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say  that  he  also  has  a  right  to  assume  that  it  is  furnished  with  means 
of  stopping  or  reducing  its  speed,^^  ^-^^  ^^le  like,  in  a  proper  case. 

§  1008.  Miscellaneous. — It  is  frequently  provided  that  one  road  may 
use  the  tracks  of  another  upon  certain  terms  or  conditions,  or  that 
connections  and  trafSc  arrangements  and  agreements  may  be  made. 
Under  the  Ohio  statute  giving  interurban  companies  the  right  to  agree 
with  urban  street  railway  companies  for  the  use  of  their  tracks,  in 
getting  into  and  passing  through  a  municipality,  it  has  been  held  that 
the  interurban  company  cannot  be"  compelled  to  accept  a  transfer  given 
to  a  passenger  of  the  urban  company  and  good  upon  the  cars  of  such 
urban  company  passing  over  routes  which  are  in  part  traversed  by  the 
ears  of  the  interurban  company.^^  But  in  Indiana,  a  street  railway 
company,  operating  under  an  agreement  with  the  city  to  give  transfers 
to  all  passengers  who  boarded  its  cars  within  the  city  whose  destination 
might  be  at  any  other  point  upon  any  of  its  lines  within  the  city,  was 
held  bound  to  carry  a  passenger,  who  tendered  a  proper  transfer,  to 
his  destination  on  its  line,  although  such  destination  was  a  place  in 
territory  annexed  to  the  city  after  the  agreement  between  such  com- 
pany and  the  city  was  made,  and  was  on  the  company's  interurban  line 
on  which  it  had  a  franchise  entitling  it  to  charge  an  additional  fare 
outside  the  city  limits  as  they  existed  before  the  annexation.**  In  an- 
other comparatively  reeeut  case  in  Ohio  it  is  said  that  in  view  of  recent 
developments  and  the  legislation  of  that  state  treating  interurban  as 
well  as  city  railway  companies  as  street  railways  and  authorizing  them 
to  carry  freight  as  well  as  passengers  and  to  make  traffic  arrangements, 
the  mere  fact  that  street  railway  companies  have  usually  been  consid- 
ered as  carriers  of  passengers  and  not  of  freight  does  not  prove  that 
they  cannot  carry  freight  under  the  statute,  and  it  is  held  that,  under 
such  statute  an  electric  railway  company  owning  and  operating  a  road 
upon  a  city  street  and  an  interurban  railway  company  having  a  ter- 
minus at  such  place  may  make  a  valid  traffic  arrangement  for  the 
carriage  of  merchandise  for  hire  upon  such  street.*'^    So,  in  !N"ew  York 

V.  Metropolitan  St.  R.  Co.,  158  App.  64  L.  R.  A.  344,  347,  348.     See  also, 

Div.    (N.  Y.)    100,  68  N.  Y.   S.  537,  Dallas  &c.  R.  Co.  v.  Elliott,  7  Tex. 

aff'd  in  171  N.  Y.  666,  64  N.  E.  1121.  Civ.  App.  216,  26  S.  W.  455. 

An  ordinance  limiting  speed  to  six  ^  Interurban  R.  &c.  Co.  v.  Cincin- 

miles   an   hour  has  been   held   rea-  nati,  75  Ohio  St.  196,  79  N.  E.  240. 

sonable.     Cincinnati  &c.   St.  R.   Co.  "Indiana  R.  Co.  v.  Hoffman,  161 

v  Stable,  37  Ind.  App.  539,  76  N.  E.  Ind.  593,  69  N.  B.  399. 

551   77  N.  E.  363.  ="  State  v.  Dayton  Traction  Co.,  64 

=^  Kansas  City  &c.  R.  Co.  v.  Gal-  Ohio  St.  272,  60  N.  E.  291. 
lagher,   63  Kan.   424,   75   Pac.   469, 
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it  has  been  held  that  electric  railways  are  entitled  to  track  connections 
with  intersecting  commercial  steam  railroad  companies  where  the  stat- 
ute gives  such  right  to  "every  railroad  corporation,"  especially  where 
the  incorporation  of  both  classes  of  roads  is  provided  for  in  the  same 
statute  containing  such  provision.^"  It  has  been  said  that  a  street  rail- 
way company,  having  no  control  of  a  street,  is  not  responsible  for  its 
safety,  and  where  a  passenger  was  injured  in  alighting,  by  stepping 
into  an  ordinary  gutter,  it  was  held  that  the  company  was  not  liable 
for  failure  of  the  conductor  to  warn  the  passenger  of  its  existence.^' 
But  where  a  car  is  stopped  for  a  passenger  to  alight,  he  usually  has  a 
right  to  assume,  in  the  absence  of  anything  to  the  contrary,  that  it  is 
at  a  place  where  he  can  alight  in  the  exercise  of  due  care,  and  if  it  is 
at  a  dangerous  place  as  the  company  knows  or  ought  to  know,  it  is 
usually  the  duty  of  the  company  to  warn  him  even  if  it  has  no  control 
of  the  street.** 


''Stillwater  &c.  St.  R.  Co.  v.  Bos- 
ton &c.  R.  Co.,  171  N.  Y.  589,  64  N. 
E.  511,  59  t.  R.  A.  489.  The  electric 
railway  company  in  this  case  was 
organized  under  the  general  rail- 
road law  with  the  right  to  transport 
both  passengers  and  freight,  and  the 
road  extended  from  one  city  or  town 
to  another.  In  the  course  of  the 
opinion  it  was  said:  "If  one  electric 
road  were  seeking  a  connection  with 
another  road  operated  by  the  same 
power,  it  would  hardly  be  claimed 
that  the  provisions  of  §  12  did  not 
apply.  It  is  practically  conceded 
that  electric  roads  may  be  united 
with  other  roads  of  the  same  char- 
acter, and  operated  by  the  same 
power.  But  the  statute  has  not  lim- 
ited the  courts  to  the  requiring  of 
intersections  and  connections  be- 
tween roads  of  the  same  character. 
Very  likely,  electric  roads  tendering 
cars  to  steam  roads  for  transporta- 
tion should  only  offer  those  prop- 
erly equipped  with  brakes  and  coup- 
lers, so  that  they  may  be  taken  and 
transported  readily  and  safely.  It 
may  be  that  additional  regulations 
will  become  necessary  in  order  that 
equal  privileges,  accommodations, 
and  facilities  may  be  afforded  in 
connecting  and  intersecting  roads, 
but  all  this  may  be  controlled  by 
the  board  of  railroad  commissioners. 
It  is  said  that  the  rights  of  the  pub- 
lic in  the  streets  and  highways  of 


our  cities,  towns,  and  villages  should 
be  protected,  and  that  cars  loaded 
with  merchandise  and  freight  should 
not  he  permitted  to  be  run  over 
street  surface  railroads.  It  may  be 
that  additional  regulations  should 
be  provided,  either  by  statute  or 
by  ordinance,  limiting  the  time  in 
which  cars  of  this  character  should 
be  permitted  to  run  over  street  sur- 
face railroads,  especially  in  cities 
and  large  villages;  but  that  the 
power  exists  to  run  such  cars  is  no 
longer  an  open  question  in  this 
court." 

"  Thompson  v.  Gardner  &c.  Ry. 
Co.,  193  Mass.  133,  78  N.  E.  854,  118 
Am.  St.  459n,  citing  Creamer  v.  West 
End  St.  R.  Co.,  156  Mass.  320,  321,  31 
N.  E.  391,  14  L.  R.  A.  490,  32  Am.  St. 
456,  and  Bigelow  v.  West  End  St. 
Ry.  Co.,  161  Mass.  393,  37  N.  E.  367. 
See  also,  Indianapolis  Trac.  &c.  Co.  v. 
Pressell,  39  Ind.  App.  472,  77  N.  E. 
357;  Quinlan  v.  Newton  &c.  St.  R. 
Co.,  191  Mass.  58,  77  N.  E.  486. 

■ "  Indiana  Union  Trac.  Co.  v.  Ja- 
cobs, 167  Ind.  85,  78  N.  E.  325; 
Tilden  v.  Rhode  Island  Co.,  27  R. 
I.  482,  63  Atl.  675;  West  Chicago 
St.  R.  Co.  V.  Manning,  170  111.  417, 
48  N.  B.  958;  Bass  v.  Concord  St. 
R.,  70  N.  H.  170,  46  Atl.  1056.  For 
other  cases  as  to  injuries  received 
in  boarding  or  alighting,  see  Davis 
V.  Camden  &c.  R.  Co.,  73  N.  J.  L. 
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§  1008a.  Street  railways  carrying  freight. — As  shown  in  the  chap- 
ter on  street  railways,  our  definition  of  such  railways  does  not  include 
such  railways  as  carry  heavy  freight  and  load  and  unload  it  upon  the 
city  streets;  but  the  legislature  could  doubtless  authorize  such  use  of 
streets,  by  making  compensation  to  the  abutters,  and  in  a  few  in- 
stances the  legislature  has  attempted  to  do  so  without  requiring  com- 
pensation. The  question  is  much  like  that  considered  in  this  chapter 
as  to  whether  interurban  railroads  carrying  freight  constitute  an  ad- 
ditional burden,  but  in  the  case  of  a  railway  serving  the  local  public 
in  this  way  there  is  more  reason  for  holding  it  not  to  be  an  additional 
burden  than  there  is  in  the  case  of  an  interurban  railroad  carrying 
through  freight  and  not  serving  the  local  public.  The  carriage  of  local 
freight  may  be  considered  as  serving  the  local  public  and  merely  taking 
the  place  to  that  extent  of  wagons  and  other  vehicles  which  might 
otherwise  carry  such  freight.  But  freight  must  be  handled,  loaded  and 
unloaded,  and  it  is  difficult  to  see  how  this  can  be  done  upon  a  street 
without  turning  the  street  into  a  freight-yard  or  greatly  impeding  or- 
dinary travel.  The  question  is  both  close  and  important.  This  fact, 
and  the  fact  that  it  has  recently  been  considered  by  the  supreme  court 
of  Montana  in  a  decision  rendered  since  the  chapter  on  street  railways 
and  the  preceding  sections  of  this  chapter  were  written,  must  consti- 
tute our  justification  or  excuse  for  considering  it  in  this  connection. 
In  the  case  to  which  we  refer  it  is  expressly  held  that  a  railroad  con- 
structed along  a  street  within  the  limits  of  a  city,  exclusively  within 
such  limits,  for  the  purpose  of  carrying  freight  which  would  otherwise 
be  conveyed  thereon  by  teams,  is  an  ordinary  street  use  which  an 
abutter  is  not  entitled  to  restrain.*®   There  are  a  few  other  decisions 

415,  63  Atl.  843;  Scott  v.  Bergen  Co.  pecially  true  where  the  place  is  on 

T.  Co.,  63  N.  J.  L.  407,  43  Atl.  1060;  the  company's  own  private  right  of 

Moore  v.  Woonsocket  St.  R.  Co.,  27  way.     Joslyn  v.  Milford  &c.  St.  Ry. 

R.  I.  450,  63  Atl.  313,  114  Am.   St.  Co.,  184  Mass.  65,  67  N.  E.  866. 
59    (evidence   as  to   the   customary        ^'KIpp  v.  Davis-Daly  Copper  Co., 

stopping    place    and    the    like    held  —  Mont.  — ,  110  Pac.  237.  As  this  de- 

admisslble) ;     South    Covington    &o.  cision,  whether  right  or  wrong,  is 

Ry.  Co.  V.  Core  (Ky.),  96  S.  W.  562,  well  considered  and  on  a  question  of 

29  Ky.  L.  836,  note  in  38  L.  R.  A.  growing  importance,  we  quote  from 

786,  et  seq;   Henry  v.  Grant  St.  El.  the  opinion,  at  some  length,  as  fol- 

R.  Co.,  24  Wash.  88,  64  Pac.  137,  85  lows:    "A  highway  is  created  for  the 

Am.  St.  942,  6  L.  R.  A.  (N.  S.)  49n;  use  of  the  public,  not  only  in  view 

Wabash  River  Trac.   Co.  v.  Baker,  of  its  necessities  and  requirements 

167  Ind.  262,  78  N.  E.  196;   Hilborn  as  they  exist,  but  also  in  view  of 

V.  Boston  &c.  R.  Co.,  191  Mass.  14,  77  the  constantly  changing  modes  and 

N.  E.  646;  Colorado  Springs  &c.  Ry.  conditions  of  travel  and  transporta- 

Co.  V.  Petit,  37  Colo.  326,  86  Pac.  121.  tion,    brought    about    by    improved 

The  rule  stated  in  the  text  is  es-  methods   and   required   by   the   in- 
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to  much  the  same  effect  ^'^  but  in  most  of  them  there  was  statutory  au- 
thority to  carry  freight,  and  in  some  of  them  the  rights  of  abutters 
were  not  fully  involved  or  determined. 


crease  of  population  and  the  expan- 
sion in  the  volume  of  traffic  due  to 
the  ever-increasing  needs  of  soci- 
ety. For  these  changing  public 
uses  the  owner  must  be  pre- 
sumed to  have  received  compensa- 
tion when  the  highway  was  created. 
White  V.  Blanchard  Bros.,  178  Mass. 
363,  59  N.  B.  1025;  Montgomery  v. 
Santa  Ana  &c.  R.  Co.,  104  Cal.  186, 
37  Pac.  786,  25  L.  R.  A.  654,  43  Am. 
St.  89;  Mordhurst  v.  Ft.  Wayne,  &c. 
Traction  Co.,  163  Ind.  268,  71  N.  B. 
642,  66  L.  R.  A.  105,  106  Am.  St.  222; 
Taylor  v.  Portsmouth  &o.  Street  Ry. 
Co.,  91  Me.  193,  39  Atl.  560,  64  Am. 
St.  216;  Cater  v.  Northwest  Tel.  Co., 
60  Minn.  539,  63  N.  W.  Ill,  28  L.  R. 
A.  310,  51  Am.  St.  543;  Rafferty  v. 
Central  Traction  Co.,  147  Pa.  579, 
23  Atl.  884,  30  Am.  St.  763;  Doane 
V.  Lake  Street  &c.  Ry.  Co.,  165  111. 
510,  46  N.  B.  520,  36  L.  R.  A.  97,  56 
Am.  St.  265;  Citizens'  Coach  Co.  v. 
Camden  Horse  R.  R.  Co.,  33  N.  J.  Eq. 
267,  36  Am.  Rep.  542;  Julia  Bldg. 
Ass'n  V.  Bell  Tel.  Co.,  88  Mo.  258,  57 
Am.  Rep.  398;  Elliott  on  Roads  and 
Streets,  §  495  (407).  This  general 
rule  is  subject,  however,  to  the  limi- 
tation that  'private  property  shall 
not  be  taken  or  damaged  for  public 
use  without  just  compensation  hav- 
ing been  first  made  to  or  paid  into 
court  for  the  owner.'  Within  this 
limitation  the  power  of  the  legisla- 
ture is  supreme,  and  while  in  dele- 
gating the  power  of  control  to  the 
municipality,  it  may  impose  such 
additional  limitations  as  it  chooses, 
yet  if  it  does  not  Impose  any,  the 
authorities  of  the  municipality  are 
free  to  act  so  long  as  the  rights  of 
the  abutting  owner  are  not  invaded. 
It  is  often  difficult  to  determine 
whether  a  new  use  is  such  an  inva- 
sion of  the  rights  of  an  abutting 
owner  as  entitles  him  to  damages 
within  the  meaning  of  the  limita- 
tion. If  it  is,  ccmi)ens3tiou  miist  be 
made  before  the  use  is  installed.  But 
it  must  be  borne  in  minrl  that  the 
way  was  created  ioi  fH  uios  to 
which   it  rni-zht   ioo.3ori;i':r'   be   ^rut 


in  view  of  Improved  methods  and 
the  increasing  needs  of  the  public; 
and  the  limitation  is  to  be  given  a 
construction  which  will  not  defeat 
this  original  purpose.  And  if  the 
particular  use  to  which  consent  has 
been  given  by  the  municipal  author- 
ities is  in  the  nature  of  a  public  use, 
and  is  not  more  burdensome  than 
other  public  uses  which  have  been 
held  to  be  within  possible  contem- 
plation at  the  time  the  way  was  cre- 
ated, it  is  not  a  taking  or  damaging 
of  the  rights  of  the  owner,  within  the 
purview  of  the  limitation.  *  *  * 
On  principle,  the  rights  of  the  abut- 
ting owner  bear  exactly  the  same  re- 
lation to  the  inconveniences  which 
are  incident  to  the  tracks  installed 
for  the  movement  of  passenger  cars 
and  the  movement  of  cars  thereon, 
as  they  do  the  inconveniences  which 
arise  from  the  conveyance  of  freight 
by  the  same  means.  *  *  *  While 
it  may  be  inconvenient  or  imprac- 
ticable for  freight  cars  to  make  fre- 
quent stops  to  receive  and  discharge 
freight,  because  this  would  cause  a 
substantial  interruption  of  ordinary 
street  traffic,  this  consideration  fur- 
nishes no  objection  to  the  movement 
of  cars  loaded  with  freight  between 
designated  points  along  a  street  upon 
which  the  same  freight  must  be  con- 
veyed in  drays  or  other  similar  vehi- 
cles." 

™  See  De  Grauw  v.  Long  Island 
Elec.  Ry.  Co.,  43  App.  Div.  (N.  Y.) 
502,  60  N.  Y.  S.  163,  affirmed  in  163 
N.  Y.  597,  57  N.  B.  1108;  Matter  of 
Stillwater  &c.  St.  Ry.  Co.,  171  N.  Y. 
589,  64  N.  E.  511,  59  L.  R.  A.  489; 
White  V.  Blanchard  Bros.  &c.  Co., 
178  Mass.  363,  59  N.  E.  1025;  Du- 
laney  v.  United  Ry.  &c.  Co.,  104  Md. 
423,  65  Atl.  45;  State  v.  Dayton  Trac- 
Co.,  64  Ohio  St.  272,  60  N.  E.  291. 
But  compare  Avcock  v.  San  Antonio 
Brew.  Co.,  26  Tex.  Civ.  App.  341,  63 
S.  W.  953;  Rische  v.  Texas  Trans. 
Co.,  27  Tex.  Civ.  Anp.  33,  66  S,  W. 
384;  Linden  Land  Co.  v.  Milwaukee 
Ry.  &c.  Co.,  107  Wis.  SS3,  £3  N.  W. 
851. 
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§  1009.  (778)  Legislative  control — Duty  of  company. — Although 
the  charters  of  railway  corporations  are  contracts  within  the  meaning 
of  the  constitutional  prohibition  against  laws  impairing  the  obligation 
of  contracts,  yet  such  corporations  are  largely  under  the  control  of  the 
legislature  in  the  exercise  of  its  police  powers.  It  may  regulate  the 
use  of  highways  by  a  railroad  company  by  requiring  the  crossings  to  be 
made  in  a  particular  manner;^  and  may  even  impose  upon  the  com- 
pany the  duty  of  adapting  the  track  and  grade  to  new  highways,  so  as 
to  make  the  crossings  safe  and  convenient.^    And  it  is  held  in  a  num- 


^  Inhabitants  of  Veazie  v.  Mayo,  45 
Me.  560;  New  York  &c.  R.  Co.  v. 
Bristol,  151  U.  S.  556,  38  L.  ed.  269, 
14  Sup.  Ct.  437;  State  v.  St.  Paul  &c. 
R.  Co.,  98  Minn.  380,  108  N.  W.  261; 
Chicago  &c.  Ry.  Co.  v.  Village  of 
Fair  Oaks,  140  Wis.  334,  122  N.  W. 
810;  Pittsburg  &c.  R.  Co.  v.  South- 
west &c.  Co.,  77  Pa.  St.  173;  People 
V.  Boston  &c.  R.  Co.,  70  N.  Y.  569; 
Clarendon  v.  Rutland  R.  Co.,  75  Vt. 
6,  52  Atl.  1057;  Town  of  Roxbury  v. 
Central  Vt.  R.  Co.,  60  Vt.  121,  14  Atl. 
92.  See  also,  3  Elliott  on  Railroads 
(2d  ed.),  §§  1108,  1109;  Cincinnati 
&c.  Ry.  Co.  V.  City  of  Connersville, 
170  Ind.  316,  83  N.  E.  200,  503,  506 
(citing  text);  Chicago  &c.  Ry.  Co. 
V.  People,  200  U.  S.  561,  50  L.  ed. 
596,  26  Sup.  Ct.  341.  And  municipal- 
ities are  often  given  this  power.  Wa- 
bash R.  Co.  V.  Defiance,  52  Ohio  St. 
263,  40  N.  E.  89,  167  U.  S.  88,  107, 
42  L.  ed.  87,  17  Sup.  Ct.  748;  Cin- 
cinnati &c.  R.  Co.  V.  Morgan  County, 
143  Fed.  798,  75  C.  C.  A.  56;  Cincin- 
nati &c.  R.  Co.  V.  Connersville,  — 
U.  S.  — ,  31  Sup.  Ct.  93.  See  also 
upon  the  general  subject,  City  of 
Grafton  v.  St.  Paul  &c.  Ry.  Co.,  16 
N.  Dak.  313,  113  N.  W.  598,  22  L. 
R.  A.  (N.  S.)  and  note;  Illinois  Cent. 
R.  Co.  V.  Chicago,  141  111.  586,  30  N. 
E.  1044,  17  L.  R.  A.  530,  51  Am.  & 
Bng.  R.  Cas.  528;  Smith  v.  New 
Haven,  59  Conn.  203,  22  Atl.  146; 
Hudson  County  v.  New  Jersey  Cent. 
R.  Co.,  68  N.  J.  Eq.  500,  59  Atl.  303, 
aff'd  in  70  N.  J.  Eq.  806,  65  Atl. 
1117.  In  Tracy  v.  New  York  &c.  R. 
Co.,  82  Conn.  1,  72  Atl.  156,  it  is 
held  that  the  legislature  may  im- 
pose a  reasonable  sum  as  a  penalty 
or  damages  for  obstructing  a  cross- 
ing and  authorize  a  traveler  to  re- 


cover it  although  it  may  not  be  his 
actual  damages,  and  that  a  passen- 
ger in  a  street  car  is  a  traveler 
within  the  meaning  of  the  statute. 
The  word  "crossing,"  in  a  statute 
includes  approaches  outside  the 
line  of  the  railroad  where  they  are 
necessary  to  make  it  safe.  Town 
of  Roxbury  v.  Central  Vt.  R.  Co.,  60 
Vt.  121,  14  Atl.  92;  Farley  v.  Rail- 
road Co.,  42  Iowa  234;  Beatty  v. 
Central  &c.  R.  Co..  58  Iowa  242,  12 
N.  W.  332;  Maltby  v.  Chicago  &c. 
R.  Co.,  52  Mich.  108,  17  N.  W.  717. 
See  also,  Moberly  v.  Kansas  City 
&c.  Co.,  98  Mo.  183,  11  S.  W.  569; 
Collier  v.  Georgia  &c.  Co.,  76  Ga. 
611;   3  Elliott  Railroads,  §  1097. 

"Roxbury  v.  Boston  &c.  R.  Co.,  6 
Cush.  (Mass.)  424;  State  v.  Minne- 
apolis &c.  R.  Co.,  39  Minn.  219,  39  N. 
W.  153;  State  v.  St.  Paul  &c.  R. 
Co.,  98  Minn.  380,  108  N.  W.  261; 
State  V.  Northern  Pac.  R.  Co.,  98 
Minn.  429,  108  N.  W.  269;  Albany 
&c.  R.  Co.  V.  Brownell,  24  N.  Y.  345; 
Town  of  Westbrook's  Appeal,  57 
Conn.  95,  16  Atl.  724;  English  v. 
New  Haven  &c.  Co.,  32  Conn.  240; 
Louisville  &c.  R.  Co.  v.  Smith,  91 
Ind.  119;  Lake  Erie  &c.  R.  Co.  v. 
Cluggish,  143  Ind.  347,  42  N.  B.  743; 
Vandalia  R.  Co.  v.  State,  166  Ind. 
219,  76  N.  E.  980,  117  Am.  St.  370; 
Baltimore  &c.  R.  Co.  v.  State,  159 
Ind.  510,  520,  65  N.  E.  508,  512 
(citing  text);  Chicago  &c.  R.  Co. 
V.  State,  158  Ind.  189,  63  N.  E.  224, 
225,  226  (citing  text);  New  York 
&c.  R.  Co.  V.  Rhodes,  171  Ind.  521, 
86  N.  E.  840;  Lake  Erie  &c.  R.  Co. 
V.  Smith,  61  Fed.  885;  Illinois  Cent. 
R.  Co.  V.  City  of  Chicago,  141  111. 
586,  30  N.  E.  1044,  1045,  17  L.  R. 
A.  530   (citing  text);    Illinois  Cent. 
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ber  of  cases  that  a  statute  requiring  railroad  companies  to  build  and 
maintain  highway  crossings  is  not  unconstitutional,  notwithstanding 
it  may  be  retrospective  and  apply  to  companies  chartered  before  its 
enactment.^*    If  a  railway  company  fails  to  construct  its  crossings  in 


R.  Co.  V.  Copiah,  81  Miss.  685,  33  So. 
502;  Missouri  Pac.  R.  Co.  v.  Cass 
County,  76  Neb.  396,  107  N.  Y.  773; 
Harriman  v.  Southern  R.  Co.,  Ill 
Tenn.  538,  82  S.  "W.  213;  Dyer 
County  V.  Railroad  Co.,  87  Tenn. 
712,  11  S.  W.  943;  Kyne  v.  Wilming- 
ton &  N.  R.  Co.  (Del.),  14  Atl.  922. 
See  also,  Houston  &c.  R.  Co.  v. 
Dallas  (Tex.  Civ.  App.),  78  S.  W. 
525,  529  (citing  text).  Compare 
Northern  Cent.  R.  Co.  v.  Baltimore, 
46  Md.  425,  as  to  the  rule  where 
there  is  no  express  statutory  pro- 
vision upon  the  subject.  See  also, 
Illinois  Cent.  R.  Co.  v.  City  of 
Bloomington,  76  111.  447,  where  it 
is  held  that  a  railroad  company 
can  not  be  compelled  by  city  ordi- 
nance to  make  crossings  over  new 
streets.  But  it  seems  to  us  that 
the  latter  cases  unwarrantably  re- 
strict the  police  power.  Georgia 
&c.  Co.  V.  Smith,  128  U.  S.  174, 
32  L.  ed.  377,  9  Sup.  Ct.  47.  See, 
however.  Mayor  &c.  of  Baltimore 
V.  Cowen,  88  Md.  447,  41  Atl.  900, 
71  Am.  St.  433;  Rock  Creek  Tp. 
V.  St.  Joseph  &c.  Co.,  43  Kan.  543, 
23  Pac.  585;  People  v.  Detroit  &c. 
R.  Co.,  79  Mich.  471,  44  N.  W.  934, 
7  L.  R.  A.  717;  Massachusetts  &c. 
R.  Co.  V.  Boston  &o.  R.  Co.,  121  Mass. 
124;  Central  R.  Co.  v.  Bayonne,  51 
N.  J.  L.  428,  17  Atl.  971;  Chicago 
&c.  R.  Co.  V.  Milwaukee,  97  "Wis. 
418,  72  N.  W.  1118;  Kansas  City  v. 
Kansas  City  &c.  R.  Co.,  102  Mo. 
633,  14  S.  "W.  1808,  10  L.  R.  A.  851 
(citing  text);  and  see  generally, 
for  a  review  of  the  conflicting  cases 
upon  the  general  subject,  3  Elliott 
Railroads  (2d  ed.),  §§1102,  1109. 
In  some  states  the  statute  has  been 
held  inapplicable  to  new  highways 
over  a  railroad  already  constructed, 
or  the  like.  See  State  v.  Morgan's 
Louisiana  &c.  R.  Co.,  Ill  La.  Ann. 
120,  35  So.  482;  City  of  Albia  v.  Chi- 
cago &c.  R.  Co.,  102  Iowa  624,  71  N. 
W.  541;  Chicago  &c.  R.  Co.  v.  Mil- 


waukee, 97  Wis.  418,  72  N.  W. 
1118.  But,  as  will  be  seen  from 
other  authorities  above  cited,  most 
of  the  statutes  haye  been  held  ap- 
plicable. See  generally  as  to  right 
of  municipality  to  lay  out  streets 
across  railroads  and  the  question  of 
procedure  and  compensation  under 
various  statutes,  Louisville  &c.  R.  Co. 
v.  Louisville,  131  Ky.  108,  114  S.  W. , 
743,  24  L.  R.  A.  (N.  S.)  and  note; 
New  York  &c.  R.  Co.  v.  Rhodes,  171 
Ind.  521,  86  N.  E.  840,  24  L.  R.  A. 
(N.  S.)  1225  and  note.  The  authori- 
ties are  collected  and  reviewed  in 
the  notes  last  referred  to,  and  we 
have  already  considered  the  subject 
and  cited  most  of  the  cases  in  the 
chapters  on  eminent  domain. 

^a  Portland  &c.  R.  Co.  v.  Deering, 
78  Me.  61,  2  Atl.  670,  57  Am.  Rep.  784; 
State  V.  Chicago  &c.  R.  Co.,  29  Neb. 
412,  45  N.  Y.  469;  Chicago  &c.  R. 
Co.  V.  Chicago,  140  111.  309,  29  N. 
E.  1109;  Town  of  Westbrook's  Ap- 
peal, 57  Conn.  95,  17  Atl.  368;  Il- 
linois Cent.  R.  Co.  v.  Willenborg, 
117  111.  203,  7  N.  B.  698,  57  Am.  Rep. 
862;  Pennsylvania  R.  Co.  v.  Rib- 
let,  66  Pa.  St.  164,  5  Am.  Rep.  360. 
See  also.  People  v.  Union  Pac.  R. 
Co.,  20  Colo.  186,  37  Pac.  610;  New 
York  &c.  R.  Co.  v.  Bristol,  151  U.  S. 
556,  38  L.  ed.  269,  14  Sup.  Ct.  437; 
Lake  Erie  &c.  R.  Co.  v.  Shelley,  163 
Ind.  36,  71  N.  E.  151;  New  York 
&c.  R.  Co.  V.  Rhodes,  171  Ind.  521, 
525,  526,  86  N.  E.  840.  But  com- 
pare Detroit  v.  Plank  Road  Co.,  43 
Mich.  140,  5  N.  W.  275;  People  v. 
Lake  Shore  &c.  Co.,  52  Mich.  277, 
17  N.  W.  841;  People  v.  Detroit  &c. 
R.  Co.,  79  Mich.  471,  44  N.  W.  934, 
7  L.  R.  A.  717;  Rock  Creek  Tp.  v. 
St.  Joseph  &c.  R.  Co.,  43  Kan.  543, 
23  Pac.  585;  Chicago  &c.  R.  Co.  v. 
Board,  49  Kan.  763,  31  Pac.  736; 
State  V.  Capner,  49  N.  J.  L.  555,  9 
Atl.  781;  State  v.  Wilmington  &c. 
R.  Co.,  74  N.  C.  143.  We  believe 
the  doctrine  asserted  in  the  cases 
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such  a  manner  as  to  comply  with  the  requirements  of  the  statute  giving 
it  the  power  to  make  such  crossings,  it  will  he  liable  for  maintaining  a 
nuisance.^  A  change  in  the  place  of  crossing  without  authority  has 
also  been  held  to  be  a  nuisance.^^ 

§  1010.  (779)  Right  of  company  to  change  surface  of  way — Con- 
tinuing duty  to  keep  highway  safe. — Where  the  corporation  is  given 
power  to  construct  its  crossings  in  such  a  manner  as  may  be  essential 
to  the  convenient  transaction  of  its  business,  it  may,  it  has  been  held, 
change  the  grade  or  surface  of  the  highway,  if  necessary,  provided  the 
crossing  he  kept  in  good  repair  and  convenient  for  travelers.*  But 
this  rule  cannot,  as  we  believe,  be  so  extended  as  to  authorize  a  rail- 
road corporation  to  so  construct  grades  as  to  endanger  the  lives  of 


first  cited  is  the  correct  one,  for 
any  other  one  would  so  cripple  the 
legislature  as  to  make  it  powerless 
to  take  measures  for  the  security 
ot  the  community. 

^  Commonwealth  v.  Nashua  &c.  R. 
Co.,  2  Gray  (Mass.)  54;  Common- 
wealth V.  Erie  &c.  R.  Co.,  27  Pa. 
St.  339,  67  Am.  Dec.  471n;  People  v. 
New  York  Cent.  R.  Co.,  74  N.  Y. 
302;  Wasmer  v.  Delaware  &c.  R. 
Co.,  80  N.  Y.  212,  36  Am.  Rep.  608; 
Evansville  &  Terre  Haute  R.  Co.  v. 
Crist,  116  Ind.  446,  19  N.  B.  310,  9 
Am.  St.  865,  2  L.  R.  A.  450.  And 
see.  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289,  58  N.  E.  138; 
Davis  V.  Mayor  of  New  York,  14 
N.  Y.  506,  525,  67  Am.  Dec.  186n; 
Reg.  V.  Wilson,  18  Q.  B.  348;  Well- 
come V.  Leeds,  51  Me.  313;  City 
of  Zanesville  v.  Fannan,  53  Ohio 
St.  605,  42  N.  E.  703,  705,  53  Am. 
St.  664  (citing  text);  Seyhold  v. 
Terre  Haute  &c.  R.  Co.,  18  Ind.  App. 
367,  46  N.  E.  1054,  1058  (citing 
text).  The  construction  of  a  bridge 
of  less  width  than  the  highway  is 
not  per  se  a  nuisance,  but  whether 
it  is  a  nuisance  depends  on  the  par- 
ticular circumstances  of  the  case. 
People  V.  New  York  &c.  R.  Co.,  89 
N.  Y.  266.  Where  a  railroad  com- 
pany was  under  a  statutory  duty 
to  keep  its  crossings  in  a  reason- 
ably safe  condition  it  was  held  that 
the  company  could  not  justify  the 


negligent  performance  of  such  duty 
on  the  ground  that  the  crossing  was 
put  in  under  the  mandate  of  a  city. 
Illinois  Cent.  R.  Co.  v.  Stewart,  230 
111.  204,  82  N.  E.  590.  But,  com- 
pare Hill  V.  Port  Royal  &c.  R.  Co., 
31  S.  Car.  393,  10  S.  E.  91,  5  L  R.  A. 
349,  where  the  public  authorities 
acted  without  notice  to  the  com- 
pany. And  see  Gray  v.  Danbury, 
54  Conn.  574,  10  Atl.  198;  Nixon 
V.  Hannibal  &c.  R.  Co.,  141  Mo. 
425,  42  S.  W.  942. 

%  People  V.  Northern  Cent.  R.  Co., 
164  N.  Y.  289,  58  N.  E.  138. 

*  Commonwealth  v.  Hartford  &c. 
R.  Co.,  14  Gray  (Mass.)  379;  Davis 
v.  Chicago  &c.  R.  Co.,  46  Iowa  389, 
16  Am.  Ry.  Rep.  45.  See  also.  Gates 
V.  Chicago  &c.  R.  Co.,  82  Iowa  518, 
48  N.  W.  1040;  Palatka  &c.  R.  Co. 
V.  State,  23  Fla.  546,  8  So.  158,  11 
Am.  St.  395;  Clawson  v.  Chicago 
&c.  R.  Co.,  95  Ind.  152;  Davis  v. 
County  Com'rs,  153  Mass.  218,  26 
N.  E.  848,  11  L.  R.  A.  750;  Conk- 
lin  V.  New  York  &c.  R.  Co.,  102  N. 
Y.  107,  6  N.  E.  663;  Schermerhorn 
V.  Mt.  McGregor  R.  Co.,  52  N.  Y.  S. 
892.  See  also,  Warren  R.  Co.  v. 
State,  29  N.  J.  L.  353;  Bulcholz  v. 
New  York  &c.  R.  Co.,  148  N.  Y. 
640,  43  N.  E.  76,  holding  that  it 
may  be  authorized  but  the  right 
does  not  ordinarily  exist  in  absence 
of  statutory  authority. 
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citizens.  The  right  to  cross  a  highway  does  not  authorize  an  appropri- 
ation of  any  paxt  of  it,  nor  a  material  interference  with  the  public 
travel  f  and  the  duty  to  restore  the  highway,  and  to  erect  and  maintain 
the  necessary  structures  required  to  make  it  reasonably  safe  and  con- 
venient, is  a  continuing  duty,"  incumbent  upon  the  company,  without 
any  express  statutory  requirement.^ 

°  Little   Miami  R.   Co.   v.   Greene  Elliott  Railroads,  §  1105.     See  also, 

County,    31    Ohio    St.    338;    Palatka  Jones  v.   Erie   &c.   R.   Co.,   169   Pa. 

&c.  R.  Co.  V.   State,  23  Fla.  546,   3  St.  333,  32  Atl.  535,  47  Am.  St.  916. 

So.    158;     City    of    Moundsville    v.  It    has    been    held    that    a    county 

Ohio  River  R.  Co.,  37  W.  Va.  92,  20  may  maintain  an  action  to  compel 

L.  R.  A.  161,  165    (citing  text).     II  a  railroad   company  to   restore  the 

a    bridge    or    substituted    road    be  highway.     Greenup  Co.  v.  Maysville 

necessary   in   order  to   prevent   an  &c.  R.  Co.,  88  Ky.  659,  11  S.  W.  774, 

obstruction  of  the  highway,  the  com-  11  Ky.  L.  169. 

pany  must  build  it  within  a  reason-  "Wellcome  v.  Leeds,  51  Me.  313; 
able  time,  and  can  not  delay  so  do-  Chicago  &c.  R.  Co.  v.  Mofflt,  75  111. 
ing  until  its  road  is  completed.  524;  Hatch  v.  Syracuse  &c.  R.  Co., 
Louisville  &c.  R.  Co.  v.  State,  3  50  Hun  (N.  Y.)  64;  Eyler  v.  County 
Head  (Tenn.)  523,  75  Am.  Dec.  778.  Com'rs,  49  Md.  257,  33  Am.  Rep. 
In  the  case  of  Palatka  &c.  R.  Co.  249;  Town  of  Roxbury  v.  Central  Vt. 
V.  State,  23  Fla.  546,  3  So.  158,  11  R.  Co.,  60  Vt.  121,  14  Atl.  92;  Pec- 
Am.  St.  395,  the  question  of  the  pie  v.  New  York  Cent.  R.  Co.,  74 
rights  of  a  railroad  company  to  N.  Y.  302;  Atchison  &c.  R.  Co.  v. 
cross  or  use  a  highway  is  carefully  Henry,  57  Kan.  154,  45  Pac.  576, 
considered,  and  the  following  propo-  579  (citing  text);  Cleveland  v.  City 
sitlons  are  stated  by  the  court:  1.  Council  of  Augusta,  102  Ga.  233, 
A  grant  to  a  railroad  company  of  29  S.  E.  584,  43  L.  R.  A.  638; 
the  right  to  construct  its  road  Pennsylvania  County  v.  Prund,  4 
along,  upon  or  across  an  existing  Ind.  App.  469,  30  N.  E.  1116;  Pa- 
highway,  in  the  absence  of  express  ducah  &c.  R.  Co.  v.  Commonwealth, 
words  to  the  contrary,  is  not  to  be  80  Ky.  147;  Mayor  &c.  of  Newark  v. 
construed  as  giving  it  power  to  de-  Erie  R.  Co.,  — N.  J. — ,  68  Atl.  413, 
stroy  the  highway.  2.  The  com-  and  other  New  Jersey  cases  there 
pany  must  cause  as  little  injury  as  cited,  including  Central  R.  Co.  v. 
possible  to  the  highway,  and  must  State,  32  N.  J.  L.  220.  See  also, 
leave  it  in  a  safe  and  convenient  Cunningham  v.  Thief  River  Palls, 
condition  for  use  by  the  public.  84  Minn.  21,  86  N.  W.  763,  766;  Nash- 
The  general  rule  is,  that  a  rail-  ville  &c.  Ry.  Co.  v.  Ragan,  —  Ala.  — , 
way  company  which  crosses  a  high-  52  So.  522. 

way  must  use  ordinary  care  and  'Northern  Cent  R.  Co.  v.  Balti- 
skill  to  so  construct  and  maintain  more,  46  Md.  425;  Chesapeake  &c. 
the  crossing  that  it  shall  not  be  R.  Co.  v.  Dyer  County  (Dyer  County 
rendered  less  safe  and  convenient  v.  Paducah  &c.  R.  Co.),  87  Tenn. 
for  public  use,  except  so  far  as  dan-  712,  11  S.  W.  943,  38  Am.  &  Eng. 
ger  is  inseparably  incident  to  the  R.  Cas.  676,  and  note;  Indianap- 
operation  of  the  railroad  in  the  olis  &c.  R.  Co.  v.  State,  37  Ind. 
usual  mode.  Kyne  v.  Wilmington  489,  502;  Palatka  &c.  R.  Co.  v. 
&c.  R.  Co.  (Del.),  14  Atl.  922;  Cald-  State,  23  Fla.  546,  3  So.  158,  11  Am. 
well  V.  Vicksburg  &o.  R.  Co.,  41  La.  St.  395;  Cummins  v.  Railroad  Co., 
Ann.  624,  6  So.  217;  Northern  &c.  115  Ind.  417,  18  N.  E.  6;  Chicago  &c. 
R.  Co.  V.  Baltimore,  46  Md.  425;  R.  Co.  v.  Luddington,  —  Ind.  — ,  91 
City  of  Chester  v.  Baltimore  &c.  R.  N.  E.  939,  940  (citing  text);  Evans- 
Co.,  140  Pa.   St.   275,  21  Atl.   320;  ville  &c.  R.  Co.  v.  State,  149  Ind. 
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§  1011.  (780)  Duty  to  meet  increased  demands  of  travel— Via- 
ducts.— A  somewhat  novel  application  of  the  principles  above  stated 
was  made  in  a  comparatively  recent  case  of  much  importance  by  the  su- 
preme court  of  Minnesota.  A  railroad  charter  empowered  the  company 
to  lay  its  track  across  any  public  highway  or  street,  if  necessary,  on 
condition  that  it  should  put  such  highway  or  street  "in  such  condition 
or  state  of  repair  as  not  to  impair  or  interfere  with  its  free  and  proper 
use."  It  was  held  that  this  was  a  continuing  duty,  and  that,  although 
the  crossing  might  have  been  adequate  when  constructed,  yet,  if  by 
reason  of  the  increase  of  the  business  of  the  railroad,  or  of  the  travel 
upon  the  street,  the  crossing  became  dangerous  or  obstructed  such 
travel,  the  railway  company  was  bound  to  provide  some  other  mode  of 
crossing;  and  as  it  appeared  that  the  only  safe  and  convenient  mode 
was  to  carry  the  street  by  a  viaduct  under  the  tracks,  it  was  further  held 
that  mandamus  would  lie  to  compel  the  railway  company  to  construct 
such  viaduct,  including  the  abutments  and  approaches  as  well  as  the 
bridge  for  its  tracks.^     The  opinion  contains  a  careful  and  elaborate 


276,  49  N.  E.  2,  and  authorities 
cited;  Wabash  R.  Co.  v.  De  Hart, 
32  Ind.  App.  62,  65  N.  E.  192, 193  (cit- 
ing text);  Maltby  v.  Chicago  &c. 
R.  Co.,  52  Mich.  108,  17  N.  W.  717; 
Chesapeake  &c.  Ry.  Co.  v.  Jennings, 
98  Va.  70,  34  S.  E.  986.  The  duty 
to  repair  Includes  the  repairing  of 
embankments  which  are  a  neces- 
sary part  of  the  crossing.  Farley 
V.  Railroad  Co.,  42  Iowa  234;  New- 
ton V.  Chicago  &c.  R.  Co.,  66  Iowa 
422,  23  N.  W.  905;  See  v.  Wabash  R. 
Co.,  123  Iowa  443,  99  N.  W.  106.  See 
also,  Alabama  So.  R.  Co.  v.  Morris, 
143  Ala.  628,  42  So.  17.  The  com- 
pany is  not  relieved  from  this  duty 
merely  because  a  street  railroad 
company  is  also  bound  to  repair  the 
crossing.  Masterson  v.  New  York 
&c.  R.  Co.,  84  N.  Y.  247,  38  Am.  Rep. 
510n.  See  also,  as  to  its  being  duty 
of  both  lessor  and  lessee,  Thayer  v. 
Flint  &c.  R.  Co.,  93  Mich.  150,  53  N. 
W.  216. 

'State  V.  St.  Paul  &c.  R.  Co.,  35 
Minn.  131,  28  N.  W.  3,  59  Am.  Rep. 
313;  State  v.  Minnesota  &c.  R.  Co., 
80  Minn.  108,  83  N.  W.  32,  50  L.  R. 
A.  656.  See  also.  People  v.  Dutchess 
&c.  R.  Co.,  58  N.  Y.  152;  Indian- 
apolis &c.  R.  Co.  v.   State,  37   Ind. 


489;  King  v.  Kerrison,  3  Maule  & 
Sel.  526;  Johnston  v.  Providence 
&c.  R.  Co.,  10  R.  I.  365.  Compare 
State  V.  New  Haven  &c.  Co.,  45 
Conn.  331,  348.  See  City  of  Osh- 
kosh  V.  Milwaukee  &c.  R.  Co.,  74 
Wis.  534,  43  N.  W.  489,  17  Am.  St. 
175.  The  rule  announced  in  the 
Minnesota  case,  that  the  railroad 
company  must  maintain  its  cross 
ings  so  as  to  meet  and  provide  for 
the  necessities  of  an  increased  popu- 
lation or  traffic,  is  v/ell  supported 
by  other  authorities,  notably  the 
following:  Cooke  v.  Boston  &c.  R. 
Corp.,  133  Mass.  185,  10  Am.  &  Eng. 
R.  Cas.  328;  Manley  v.  St.  Helens 
&c.  R.  Co.,  2  Hurl.  &  N.  840;  English 
V.  New  Haven  &c.  R.  Co.,  42  Conn. 
240;  People  v.  Denver  &c.  R.  Co..  20 
Colo.  186,  37  Pac.  610;  State  v.  Min- 
neapolis &c.  R.  Co.,  39  Minn.  219, 
39  N.  W.  153;  Metuchen  v.  Pennsyl- 
vania R.  Co.,  71  N.  J.  Bq.  404,  64 
Atl.  484;  Cleveland  v.  City  Council 
of  Augusta,  102  Ga.  233,  29  S.  E. 
584,  43  L.  R.  A.  638;  Attorney-Gen- 
eral V.  Fort  St.  Union  Depot  Co., 
117  Mich.  609,  76  N.  W.  85;  3  El- 
liott Railroads  (2d  ed.),  §§1102, 
1111,  1112;  and  next  following  sec- 
tion, infra.    See  also,  Chicago  &c.  R. 


§  1013  EOADS  AND  STREETS.  510 

consideration  of  the  authorities,  and  seems  to  us  to  be  veil  founded  in 
principle.    Qui  sentit  commodum  sentire  debet  et  onus. 

§  1012.  (781)  Extent  of  duty. — In  another  ease  it  was  held  that  a 
railroad  company,  having  the  right  to  disturb  the  use  and  enjoyment 
of  a  highway  only  so  long  as  the  same  might  be  necessary  to  complete 
the  crossing,  was  liable  for  injuries  sustained  by  a  traveler  after  the 
track  was  laid  and  before  the  crossing  was  repaired,  where  the  repairs 
could,  with  the  exercise  of  reasonable  diligence,  have  been  finished 
before  the  time  of  the  accident.*  The  obligation  to  maintain  the  cross- 
ing generally  begins  as  soon  as  the  railroad  is  located  over  it.^°  This 
duty  usually  extends  only  to  lawful  highways,^^  but  if  the  company 
has  made  a  crossing  public  by  its  own  invitation  or  license  it  may  be 
required  to  keep  it  in  repair.^^  Whether  it  has  so  constructed  the 
crossing  as  to  make  it  reasonably  safe  and  convenient  is  ordinarily  a 
matter  for  the  jury  to  determine.^^ 

§  1013.  Mandamus  to  compel  restoration  or  construction  of  viaduct 
or  the  like. — Mandamus  is  the  appropriate  remedy  to  compel  a  rail- 
road company  to  perform  its  duty  to  restore  a  highway  over  which  it 
crosses  to  its  former  condition  of  usefulness.^*    It  has  also  been  held 

Co.  v.  Luddington,  —  Ind.  — ,  91  N.  R.  Co.,  104  Mo.  211,  16  S.  W.  11;  St. 

E.   939,   940    (citing  text);    City  of  Louis  &c.  R.  Co.  v.  Gordon,  157  Mo. 

Chicago  V.  Pittsburg  &c.  R.  Co.,  146  71,  57  S.  W.  742;    Northumberland 

III.  App.  402,  432,  affirmed  in  242  111.  v.  Atlantic  &c.  R.  Co.,  35  N.  H.  574; 

30,  89  N.  E.  648;    New  England  R.  Moragne  v.  Charleston  &c.  R.  Co.,  77 

Co.   V.   Railroad  Com'rs,   171   Mass.  S.  Car.  437,  58  S.  E.  150.    But  com- 

135,  50  N.  B.  549;   Atchison  &c.  R.  pare  Worcester  &c.  R.  Co.  v.  Nashua, 

Co.  V.  Henry,  57  Kan.  154,  45  Pac.  63  N.  H.  593,  4  Atl.  298;   Chester  v. 

576;    State  of  Indiana  v.  Lake  Erie  Baltimore  &c.  R.  Co.,  140  Pa.  St.  275, 

&c.  R.  Co.,  83  Fed.  284.  21  Atl.  320;   Racine  v.  Chicago,  &c. 

'  Dallas    &c.    R.    Co.    v.    Able,   72  R.  Co.,  92  Wis.  118,  65  N.  W.  857. 

Tex.  150,  9  S.  W.  871.  "Kelly   v.    Southern    &c.    R.    Co., 

"Pittsburgh   &e.   R.   Co.   v.   Com-  28  Minn.  98,  9  N.  W.  588;   Missouri 

monwealth,  101  Pa.  St.  192;  Buchner  Pac.  R.  Co.  v.  Bridges,  74  Tex.  520, 

V.  Chicago  &c.  R.  Co.,  60  Wis.  264,  19  12  S.  W.  210,  15  Am.  St.  856;  City  of 

N.  W.  56.  Racine  v.  Chicago  &c.  R.  Co.,  92  Wis. 

"  International  &c.  R.  Co.  v.  Jor-  118,  65  N.  W.  857.    See  also.  Central 

dan,  1  White  &  W.  Civ.  Cas.  Tex.  Ct.  R.  &c.  Co.  v.  Robertson,  95  Ga.  430, 

App.,  §  860;  Taylor  &c.  R.  Co.  V.  War-  22  S.  E.  551;   Retan  v.  Lake  Shore 

ner,  88  Tex.  642,  32  S.  W.  868;   Mis-  &c.  R.  Co.,  94  Mich.  146,  53  N.  W. 

souri  &c.  R.  Co.  v.  Long,  27  Kan.  684;  1094. 

Flint  &C.R.  Co.  v.Willey,  47  Mich.  88,  "Roberts  v.   Chicago   &c.   R.   Co., 

10  N.  W.  120.    See  also.  Gulf  &c.  R.  Co.  35  Wis.  679. 

v.  Montgomery,  85  Tex.  64,  19  S.  W.  "Cummins   v.    Evansville    &c.   R. 

1015;   Berry  v.  Northeastern  R.  Co.,  Co.,  115  Ind.  417,  18  N.  E.  6;    Chi- 

72  Ga.  137;   Gurley  v.  Missouri  &c.  cago  &c.  R.  Co.  v.  State,  158  Ind. 
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that  a  mandatory  injunction  may  be  granted  in  such  a  case.^^  But 
where  the  railroad  company  has  a  discretion  or  option  as  to  the  man- 
ner of  crossing,  if  it  properly  exercises  its  discretion  and  constructs 
and  maintains  an  adequate  crossing,  mandamus  will  not  lie  to  compel 
it  to  construct  the  crossing  in  a  different  manner,  nor,  as  a  general 
rule  in  such  a  case,  will  the  court  determine  which  of  two  or  more 
modes  within  the  discretion  of  the  company  it  shall  adopt.^^  The  rail- 
road company,  however,  has  no  discretion  as  to  whether  it  will  or  will 
not  restore  the  highway,  and  if  it  "elects  a  manner  that  is  not  effectual, 
and  the  act  remains  substantially  undone,"  it  is  still  "under  liability 
to  do  it."  The  discretion  is  a  ministerial  one,  and  "the  act  of  restora- 
tion must  be  done."  If  the  company  has  adopted  an  ineffectual  mode, 
"the  court  will  and  should  point  out  to  it  in  what  it  has  failed,  and 
direct  it  particularly  what  it  must  do  so  as  not  to  fail  again."^'  Where 


189,  191,  63  N.  E.  224,  226;  Van- 
dalia  R.  Co.  v.  State,  166  Ind.  219, 
76  N.  E.  980,  982,  117  Am.  St.  370, 
374  (both  citing  text) ;  Indianapolis 
&c.  R.  Co.  V.  State,  87  Ind.  489; 
Clawson  v.  Chicago  &c.  R.  Co.,  95 
Ind.  152;  State  v.  Hannibal  &c.  R. 
Co.,  86  Mo.  13;  Pittsburg  &c.  R.  Co. 
V.  Commonwealth,  104  Pa.  St.  583; 
Moundsville  v.  Ohio  River  &c.  R. 
Co.,  37  W.  Va.  92,  16  S.  B.  514,  20 
L.  R.  A.  161,  167,  168,  citing  Elliott 
Roads  and  Streets,  33,  600;  People 
V.  Chicago  &c.  R.  Co.,  67  111.  118; 
State  V.  Northeastern  R.  Co.,  9  Rich. 
L.  (S.  C.)  247,  64  Am.  Dec.  551; 
Boggs  V.  Chicago  &c.  R.  Co.,  54 
Iowa  485,  6  N.  W.  744;  State  v. 
Missouri  Pac.  R.  Co.,  33  Kan.  176, 
5  Pac.  772;  Cambridge  v.  Charles- 
town  &c.  R.  Co.,  7  Met.  (Mass.)  70; 
State  V.  Chicago  &c.  R.  Co.,  29  Neb. 
412,  45  N.  "W.  469,  2  Lewis'  Am. 
R.  &  Corp.  R.  664.  See  also.  State 
V.  New  York  &c.  R.  Co.,  71  Conn. 
43,  40  Atl.  925;  State  v.  Minnesota 
&c.  R.  Co.,  80  Minn.  108,  83  N.  W. 
32,  50  L.  R.  A.  656;  State  of  Indiana 
V.  Lake  Brie  &c.  R.  Co.,  83  Fed.  284. 
In  Greenup  County  v.  Maysville  &c. 
R.  Co.,  88  Ky.  659,  11  S.  W.  774,  11 
Ky.  L.  169,  it  is  held  that  a  county 
may  maintain  an  action  to  compel 
a  railroad  company  to  restore  the 
highway.  So  it  has  been  held  that 
if  the  company  refuses  the  munici- 


pality may  do  the  work  and  recover 
from  the  company.  Galveston  &c. 
R.  Co.  V.  Bandat,  18  Tex.  Civ.  App. 
595,  45  S.  W.  939. 

"  Moundsville  v.  Ohio  River  R. 
Co.,  37  W.  Va.  92,  16  S.  E.  514,  20 
L.  R.  A.  161,  and  note;  Jamestown 
v.  Chicago  &c.  R.  Co.,  69  Wis.  648, 
34  N.  W.  728;  Oshkosh  v.  Milwau- 
kee &c.  R.  Co.,  74  Wis.  534,  43  N. 
W.  489,  17  Am.  St.  175,  89  Am.  & 
Eng.  R.  Cas.  681.  See  also,  Attor- 
ney-General V.  Turners  R.  Co.,  47 
L.  J.  Ch.  776,  38  L.  T.  N.  S.  555.  And 
under  some  statutes  a  bill  in  equity 
to  enforce  specific  performance  of 
the  duty  has  been  held  proper.  Rox- 
bury  V.  Boston  &c.  R.  Corp.,  6  Cush. 
(Mass.)  424;  Montclair  Twp.  v.  New 
York  &c.  R.  Co.,  45  N.  J.  Eq.  436,  18 
Atl.  242. 

"  King  v.  Bristol  Dock  Co.,  6  Barn. 
&  Cress.  181;  Reg.  v.  South  East- 
ern R.  Co.,  4  H.  L.  Cas.  471,  affirmed 
in  Southeastern  R.  Co.  v.  Reg.  17 
Q.  B.  485;  People  v.  New  York  &c. 
R.  Co.,  74  N.  Y.  302.  See  also, 
Illinois  Cent.  R.  Co.  v.  Chicago,  141 
111.  586,  30  N.  E.  1044,  17  L.  R.  A. 
530;  Jamaica  v.  Long  Island  R.  Co., 
66  Hun  (N.  Y.)  631,  21  N.  Y.  S. 
327. 

"People  V.  Dutchess  &c.  R.  Co., 
58  N.  Y.  152,  approved  in  Mounds- 
ville V.  Ohio  River  R.  Co.,  37  W. 
Va.   92,   16   S.  E.   514,   20   I,.   R.  A. 
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it  is  the  duty  of  a  railroad  company  to  construct  a  viaduct  or  bridge 
over  its  tracks,  it  may  be  compelled  to  do  so  by  mandamus.^'  This 
duty  may  exist  and  be  enforced  by  mandamus  even  though  there  is  no 
express  provision  in  the  charter  or  statute,  in  regard  to  the  erection  of 
bridges  or  viaducts.  It  may  arise  out  of,  or  be  embraced  in  the  duty  to 
restore  and  keep  the  highway  in  repair.  This  is  shown  in  a  leading 
case  already  reviewed.^'  So,  where  a  petition  for  mandamus  to  compel 
certain  railroad  companies  to  erect  a  bridge  across  their  tracks  showed 
that  the  street  at  that  point  was  crossed  by  more  than  twenty  tracks, 
on  which  trains  were  continually  running;  that  it  was  in  a  populous 
part  of  the  city;  that  there  were  only  four  streets  of  which  the  street 
in  question  was  one,  connecting  a  part  of  the  city  on  one  side  of  the 
tracks,  consisting  of  over  twenty  thousand  inhabitants,  with  the  part 
on  the  other  side,  consisting  of  a  much  larger  number  of  inhabitants, 
and  that  the  nearest  of  the  other  three  streets  were  several  blocks  away, 
it  was  held  that  necessity  for  the  construction  of  a  bridge  clearly  ap- 
peared.^"   But  it  has  been  held  that  a  railroad  company,  at  least  where 


161,  166;  State  v.  Minneapolis  &c. 
R.  Co.,  39  Minn.  219,  39  N.  W.  153, 
35  Am.  &  Bng.  R.  Cas.  250;  Chi- 
cago &c.  R.  Co.  V.  State,  158  Ind. 
189,  195,  63  N.  E.  224  (quoting  text 
with  approval);  Vandalia  R.  Co.  v. 
State,  166  Ind.  219,  76  N.  E.  980, 
982,  117  Am.  St.  370  (citing  text). 
See  also,  Hudson  County  v.  Central 
R.  Co.,  68  N.  J.  Eq.  500,  59  Atl.  303. 

"  People  V.  Chicago  &c.  R.  Co.,  67 
III.  118;  State  v.  Missouri  Pac.  R. 
Co.,  33  Kan.  176,  5  Pac.  772;  Boggs 
v.  Chicago  &c.  R.  Co.,  54  Iowa,  435, 
6  N.  W.  744;  State  v.  Savannah  &c. 
R.  Co.,  26  Ga.  665;  In  re  Trenton  &c. 
Co.,  20  N.  J.  L.  659;  State  v.  Min- 
neapolis &c.  R.  Co.,  39  Minn.  219,  39 
N.  W.  153,  35  Am.  &  Eng.  R.  Cas. 
250;  Chicago  &c.  R.  Co.  v.  State,  47 
Neb.  549,  66  N.  W.  624,  41  L.  R.  A. 
481,  53  Am.  St.  557.  See  State  v. 
New  Haven  &c.  Co.,  45  Conn.  331, 
348.  In  Burlington  &c.  R.  Co.  v. 
People,  20  Colo.  App.  181,  77  Pac. 
1026,  a  5uit  in  equity,  and  not  man- 
damus, is  held  to  be  the  proper  rem- 
edy. 

"State  V.  St.  Paul  &c.  R.  Co.,  35 
Minn.  131,  28  N.  W.  3,  59  Am.  Rep. 
313;  State  v.  Minneapolis  &c.  R. 
Co.,    39    Minn.    219,    39   N.   "W.    153, 


35  Am.  &.  Eng.  R.  Cas.  250;  State 
v.  Minnesota  &c.  R.  Co.,  80  Minn. 
108,  83  N.  W.  32,  50  L.  R.  A.  656. 
To  the  same  effect  are  Cooke  v.  Bos- 
ton &c.  R.  Co.,  133  Mass.  185,  10  Am. 
&  Eng.  R.  Cas.  328;  English  v.  New 
Haven  &c.  R.  Co.,  32  Conn.  240; 
Johnston  v.  Providence  &c.  Co.,  10  R. 
I.  365;  Manley  v.  St.  Helens  &c.  R.  Co., 
2  Hurl.  &  N.  840;  Maltby  v.  Chicago 
&c.  Ry.  Co.,  52  Mich.  108,  17  N.  W. 
717;  Attorney-General  v.  Fort  St. 
Union  Depot  Co.,  117  Mich.  609,  76 
N.  W.  85;  State  v.  St.  Paul  &c.  Ry. 
Co.,  98  Minn.  380,  108  N.  W.  261. 
See  also.  New  York  &c.  R.  Co.  v.  State, 
50  N.  J.  L.  303,  13  Atl.  1,  32  Am.  & 
Bng.  R.  Cas.  186;  Newton  v.  Chicago 
&c.  R.  Co.,  66  Iowa  422,  23  N.  W.  905, 
23  Am.  &  Eng.  R.,  Cas.  298;  Cleve- 
land V.  City  Council  of  Augusta,  102 
Ga.  233,  29  S.  E.  584,  43  L.  R.  A.  638, 
644  (citing  text) ;  Baltimore  &c.  R. 
Co.  V.  State,  159  Ind.  510,  65  N.  B. 
508;  Chicago  &c.  R.  Co.  v.  State,  158 
Ind.  189,  194,  63  N.  E.  224,  225;  Van- 
dalia R.  Co.  V.  State,  166  Ind.  219, 
76  N.  B.  980,  117  Am.  St.  370  (all 
citing  text). 

^People  V.  Union  Pac.  R.  Co.,  20 
Colo.  186,  37  Pac.  610,  10  Lewis'  Am. 
R.  &  Corp.  371. 
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it  erects  a  bridge  at  the  crossing  of  a  country  road,  cannot  be  compelled 
to  construct  and  maintain  it  so  as  to  meet  the  needs  of  an  electric  street 
railway  company/^  and  that  a  railroad  company  is  not  obliged  to  con- 
struct a  tunnel  for  its  road  under  a  highway  where  the  tunnel  would 
be  flooded  at  intervals  so  as  to  interfere  with  travel  on  the  company's 
trains.^2  Where  the  company  has  constructed  its  tracks  at  grade  and 
the  use  of  the  street  afterward  becomes  so  great  as  to  require  an  over- 
head crossing  as  a  matter  of  public  safety,  such  company  may  be  com- 
pelled to  construct  an  overhead  crossing  at  its  own  expense.^^  It  has 
been  held  erroneous,  however,  in  an  action  by  county  commissioners  to 
compel  a  lailroad  company  to  build  an  undergrade  crossing,  to  receive 
in  evidence  proposals  of  the  company  for  the  building  of  such  crossings, 
made  before  the  action  was  commenced,  for  the  purpose  of  showing  a 
.  necessity  for  the  crossing.^* 

§  1014.    Right  to  require  gates,  watchmen  and  signals  at  crossings. 

— Under  its  police  power,  a  state  or  municipality  may  require  railroad 
companies  to  keep  gates  or  flagmen  at  highway  crossings,  or  to  give 
signals  at  or  near  such  places  by  ringing  a  bell  or  blowing  a  whistle. ^^ 


^  Conshohocken  R.  Co.  v.  Penn- 
sylvania R.  Co.,  15  Pa.  Co.  Ct.  445; 
People  v.  Adams,  88  Hun  (N.  Y.) 
122,  34  N.  Y.  S.  579.  Compare  Briden 
v.  New  York  &c.  R.  Co.,  27  R.  I. 
569,  65  Atl.  315;  La  Rue  v.  Oil  City 
St.  Pass.  R.  Co.,  170  Pa.  St.  249,  32 
Atl.  977;  Carolina  Cent.  R.  Co.  v. 
Wilmington  St.  R.  Co.,  120  N.  Car. 
520,  26  S.  E.  913.  But  see  as  to  har- 
vesting machine,  Atchison  &c.  R.  Co. 
v.  Henry,  60  Kan.  322,  56  Pac.  486. 

^Kyne  v.  Wilmington  &c.  R.  Co., 
8  Hous.   (Del.)  185,  14  Atl.  922. 

^^  People  V.  Union  Pacific  &c.  R. 
Co.,  20  Colo.  186,  37  Pac.  610.  See  as 
to  how  far  railroad  commissioners 
or  the  like  can  make  the  company 
go  in  this  direction  under  various 
statutes.  Bacon  v.  Boston  &c.  R., 
—  Vt.  — ,  76  Atl.  128;  In  re  Town 
Board  of  Royalton,  122  N.  Y.  S.  844; 
New  York  &c.  R.  Co.  v.  Bristol,  151 
U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct. 
437;  Toronto  v.  Grand  Trunk  R.  Co., 
37  Can.  Sup.  Ct.  232. 

^  State  V.  Minneapolis  &c.  R.  Co., 
90  Minn.  88,  95  N.  W.  581.  And  it 
has  been  held  that  a  city  ordinance 
33—11  Elliott  R.  and  S. 


requiring  a  change  that  Is  unreason- 
able and  impracticable  can  not  be 
sustained.  Houston  &c.  R.  Co.  v. 
Dallas,  98  Tex.  396,  84  S.  W.  648,  70 
L.  R.  A.  850. 

=^2  Elliott  on  Railroads  (2d  ed.), 
§§  668,  721,  724;  Kaminitzky  v. 
Northeastern  R.  Co.,  25  S.  Car.  53; 
Pittsburgh  &c.  R.  Co.  v.  Brown,  67 
Ind.  45,  33  Am.  Rep.  73;  Illinois  &c. 
R.  Co.  V.  Slater,  129  III.  91,  21  N.  E. 
575,  6  L.  R.  A.  418,  16  Am.  St.  242; 
State  V.  East  Orange,  41  N.  J.  L. 
127;  People  v.  Boston  &c.  R.  Co.,  70 
N.  Y.  569;  Chicago  &c.  R.  Co.  v. 
Milwaukee,  97  Wis.  418,  72  N.  W. 
1118,  1122  (citing  text).  See  also, 
Toledo  &c.  R.  Co.  v.  Jacksonville,  67 
111.  37,  16  Am.  Rep.  611;  Lake  Shore 
&c.  R.  Co.  V.  Cincinnati  &c.  R.  Co., 
30  Ohio  St.  604;  Seibert  v.  Missouri 
Pac.  R.  Co.,  188  Mo.  657,  87  S.  W. 
995,  70  L.  R.  A.  72.  The  New  York 
statute  authorizing  the  court,  or 
judge  on  application  of  the  local  au- 
thorities, to  order  a  flagman  to  be 
stationed,  or  gates  to  be  erected,  at 
such  crossings  is  held  to  be  con- 
stitutional. People  V.  Long  Island 
R.  Co.,  134  N.  Y.  506,  31  N.  E.  873. 
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There  is  some  conflict  among  the  authorities  as  to  whether  such  a 
statute  applies  where  the  railroad  crosses  on  a  bridge  or  viaduct  above 
the  highway,  or  the  like,  or  only  where  the  crossing  is  at  grade,^°  but 
this  is  usually  determined  by  the  particular  statute  in  question.  So, 
under  some  of  the  statutes  such  signals  are  held  to  be  required  at 
crossings  of  highways  whether  in  the  city  or  in  the  country,^^  while 
other  statutes  requiring  such  signals  are  held  to  apply  only  to  crossings 
m  the  country.^*  The  failure  to  comply  with  such  a  police  regulation 
is  considered  prima  facie  evidence  of 'negligence  in  some  jurisdictions 
and  negligence  per  se  iu  others,  but  in  either  case  it  must  be  a  prox- 
imate cause  of  the  injury  in  order  to  render  the  company  liable,  and 
even  where  it  is  said  to  be  negligence  per  se  it  is  not,  as  we  under- 
stand it,  conclusive  evidence  of  actionable  negligence  in  the  sense  that 
it  may  not  be  open  to  explanation  and  excuse.  On  the  other  hand,  it- 
may  be  the  duty  of  the  company  to  do  more  than  to  merely  comply 
with  the  statute  in  order  to  escape  liability,  and,  even  where  no  such 
statute  or  regulation  exists,  the  failure  to  give  signals  or  to  otherwise 
exercise  reasonable  care,  under  the  circumstances,  may  constitute  neg- 
ligence for  which  the  company  will  be  liable  to  a  traveler  who  is  in- 
jured thereby  while  exercising  reasonable  care  on  his  part.^°    It  is 

^In  Johnson  v.  Southern  Pac.  R.  Morrison,  73  Kan.  265,  85  Pac.  295, 

Co.,  147  Cal.  624,  82  Pac.  306,  1  L.  R.  and  authorities  cited;   Black  v.  Bes- 

A.    (N.   S.)    307;    Rupard  v.   Chesa-  semer   &c.   R.   Co.,  216   Pa.   173,   65 

peake  &c.  R.  Co.,  88  Ky.  280,  11  S.  Atl.  405,  116  Am.  St.  766;    Missouri 

W.  70,  10  Ky.  L.  1023,  7  L.  R.  A.  &c.  R.  Co.  v.  Thomas,  87  Tex.  282, 

316,  and  Toledo  &c.  R.  Co.  v.  Jump,  28  S.  W.  343;   Norfolk  &c.  R.  Co.  v. 

50  Ohio  St.  651,  35  N.  E.  1054,  it  is  Scriggs,  105  Va.  166,  52  S.  E.  834; 

held  to  apply  even  where  the  rail-  Ray  v.  Chesapeake  &c.  R.  Co.,  57  W. 

road  crosses  on  a  bridge  above  the  Va.  333,   50   S.  B.  413. 

highway;   but  in  Lewis  v.  Southern  ^  Mobile  &c.  R.  Co.  v.  Davis,  130 

R.   Co.,   143   Ala.   133,   38    So.    1023;  111.  146,  22  N.  B.  850. 

Barton  v.  Southern  Ry.  Co.,  132  Ga.  =^  Louisville  &c.  R.  Co.  v.  French, 

841,  64  S.  E.  1079,  22  L.  R.  A.   (N.  69  Miss.   121,  12   So.   338;    Bleyle  v. 

S.)    915;    Cleveland    &c.    R.    Co.   v.  New  York  Cent.  &c.  R.  Co.,  11  N.  Y. 

Halbert,  179  111.  196,  53  N.  B.  623;  St.   585,   aff'd  in  113  N.  Y.  626,   20 

Barron  v.  Chicago  &c.  R.  Co.,  89  Wis.  N.  E.  877. 

79,  61  N.  W.   303,  and  other  cases,  =»  See   Chicago   &c.  R.   Co.  v.   Dil- 

it   is  held   to   apply   only  to  grade  Ion,  123  111.  570,  15  N.  E.  181,  5  Am. 

crossings.    See  Elliott  on  Railroads  St.  559;   Gates  v.  Burlington  &c.  R. 

(2d  ed.),   §  1158,  and  note  in  1  L.  Co.,  39   Iowa  45;    Pennsylvania  Co. 

R.  A.  (N.  S.)  307,  et  seq.  As  holding  v.  Krick,  47  Ind.  368;   Cleveland  &c. 

that  it  applies  to   a  crossing  of   a  R.  Co.  v.  Miles,  162  Ind.  646,  70  N. 

road  though  not  laid  out  and  main-  E.  985;  Florida  Cent.  R.  Co.  v.  Fox- 

tained  at  the  expense  of  the  county,  worth,  41  Pla.  1,  25  So.  338,  79  Am. 

see  St.  Louis  &c.  R.  Co.  v.  Tomlin-  St.    149;    Louisville    &c.    R.    Co.    v. 

son,  78  Ark.  251,  94  S.  "W.  613.    See  Lyon  (Ky.),  58  S.  W.  434,  22  Ky.  L. 

generally,   St.  Louis  &c.  R.  Co.  v.  544;  Downing  v.  Morgan's  Louisiana 
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frequently  provided  by  statute  that  signboards  shall  be  erected  at  cross- 
ings, and  the  failure  to  comply  with  the  statute  is  evidence  of  negli- 
gence/" but  is  not  necessarily  conclusive  of  the  liability  of  the  com- 
pany, for  it  may  not  be  a  proximate  cause  of  the  injury/^  or  the 
plaintiff  may  be  guilty  of  such  contributory  negligence  as  will  defeat 
him.  Thus,  it  has  been  held  that  the  failure  to  erect  a  signboard  ia 
compliance  with  the  statute  is  not,  of  itself,  sufficient  to  justify  a  re- 
covery by  one  who  is  familiar  with  the  crossing,^^  or,  by  the  exercise 
of  ordinary  care,  ought  to  have  discovered  it  in  time  without  any  sign- 
board,^' and,  in  the  absence  of  any  statute  upon  the  subject,  it  has  been 
held  that  it  is  for  the  jury  to  say  whether  reasonable  care  required  the 
erection  of  such  a  board  at  the  particular  crossing  in  question,  and 
whether  its  absence  was  a  proximate  cause  of  the  injury.'*  In  juris- 
dictions requiring  the  erection  of  warning  sign-boards  at  crossings  it 
is  not  a  defense  that  the  statute  is  openly  and  commonly  violated 
throughout  the  state.'^  Neither  is  it  a  defense  that  the  delinquent  road 
was  in  the  hands  of  a  receiver.'^    But  the  mere  fact  that  there  is  a 


&c.  R.  Co.,  104  La.  Ann.  508,  29  So. 
207;  Winstanley  v.  Chicago  &c.  R. 
Co.,  72  Wis.  375,  39  N.  W.  856; 
Loucks  V.  Chicago  &c.  R.  Co.,  31 
Minn.  526,  18  N.  W.  651;  Hinkle  v. 
Richmond  &c.  R.  Co.,  109  N.  Car. 
472,  13  S.  E.  884,  26  Am.  St.  581; 
Lapsley  v.  Union  Pac.  R.  Co.,  50 
Fed.  172;  Vandewater  v.  New  York 
&c.  R.  Co.,  135  N.  Y.  583,  32  N.  B. 
636,  18  L.  R.  A.  771;  Chicago  &c.  R. 
Co.  V.  Netolicky,  67  Fed.  665,  14 
C.  C.  A.  615;  Atchison  &c.  R.  Co. 
V.  Hague,  54  Kan.  284,  38  Pac.  257; 
note  in  45  Am.  St.  278;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
36  L.  ed.  485,  12  Sup.  Ct.  679;  Lin- 
field  V.  Old  Colony  R.  Co.,  10  Cush. 
(Mass.)  562,  57  Am.  Dec.  124,  and 
note.  But  see  New  York  &c.  R.  Co. 
V.  Hackett  (N.  J.),  32  Atl.  265. 

™  Dodge  V.  Burlington  &c.  R.  Co., 
34  Iowa  276;  Lang  v.  Holliday  &c. 
R.  Co.,  49  Iowa  469;  Denver  &c. 
R.  Co.  v.  Robbins,  2  Colo.  App.  313, 
30  Pac.  261;  Lewis  v.  Long  Island 
R.  Co.,  162  N.  Y.  52,  56  N.  B.  548. 

=' Field  V.  Chicago  &c.  R.  Co.,  14 
Fed.  332,  8  Am.  &  Bng.  R.  Cas.  425. 
See  also,  Denver  &c.  R.  Co.  v.  Rob- 
bins,  2  Colo.  App.  313,  30  Pac.  261; 
Haas  V.  Grand  Rapids  &c.  R.  Co., 
47  Mich.  401,  11  N.  W.  216;  Jennings 


V.  St.  Louis  &c.  R.  Co.,  99  Mo.  394, 
11  S.  "W.  999;  East  Tennessee  &c.  R. 
Co.  V.  Feathers,  10  Lea  (Tenn.)  103, 
15  Am.  &  Eng.  R.  Cas.  446.  But  com- 
pare Beisiegel  v.  New  York  &c.  R. 
Co.,  34  N.  Y.  622,  90  Am.  Dec.  741, 
and  note;  O'Mara  v.  Hudson  River 
&c.  R.  Co.,  38  N.  Y.  445,  98  Am.  Dec. 
61,   and  note. 

^=Haas  V.  Grand  Rapids  &c.  R. 
Co.,  47  Mich.  401,  11  N.  W.  216,  8 
Am.  &  Eng.  R.  Cas.  268.  See  also, 
Davis  V.  Chicago  &c.  R.  Co.,  159  Fed. 
10,  88  C.  C.  A.  488,  16  L.  R.  A.  (N. 
S.)    424. 

"^Gulf  &c.  R.  Co.  V.  Greenlee,  62 
Tex.  344,  23  Am.  &  Eng.  R.  322; 
Payne  v.  Chicago  &c.  R.  Co.,  39 
Iowa  523,  44  Iowa  236. 

"Shaber  v.  St.  Paul  &c.  R.  Co., 
28  Minn.  103,  9  N.  W.  575,  2  Am.  & 
Eng.  R.  Cas.  185;  Heddles  v.  Chicago 
&c.  R.  Co.,  77  Wis.  228,  46  N.  W. 
115,  20  Am.  St.  106,  and  note;  Balti- 
more &c.  R.  Co.  V.  Whitacre,  35  Ohio 
St.  627;  Elkins  v.  Boston  &c.  R.  Co., 
115  Mass.  190. 

==Henn  v.  Long  Island  R.  Co.,  51 
App.  Div.  (N.  Y.)  292,  65  N.  Y.  S. 
21. 

^  Arkansas  Central  R.  Co.  v. 
State,  72  Ark.  252,  79  S.  W.  772. 
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slight  deviation  from  the  statute  in  the  form  of  a  warning  sign  rightly 
placed  will  not  sustain  a  verdict  for  the  plaintiff  based  solely  thereon, 
where  the  sign,  as  constructed,  does  not  deceive  travelers  and  in  the 
case  in  question  the  failure  to  exactly  comply  with  the  statute  was  not 
the  proximate  cause  of  the  plaintiff's  injuries.^^  And  a  statute  re- 
quiring sign  boards  near  crossings  of  highways  has  been  held  not  to 
apply  to  crossings  of  city  streets.^* 

§  1015.  Requiring  lights  at  crossings. — The  state  under  its  police 
power  may  constitutionally  require  railroad  companies  to  light  their 
tracks  at  streets  crossed  by  them;  and  this  power  may  be  delegated  to 
cities  and  towns.^^'  While  the  municipality  may  in  some  respects  pre- 
scribe the  kind  of  light  and  the  duration  of  their  maintenance,  it  can- 
not under  the  guise  of  such  power  require,  arbitrarily  and  vnthout  con- 
trol or  restraint,  light  either  in  volume  or  at  times  entirely  unneces- 
sary for  the  security  and  safety  of  citizens.*"  Thus,  an  ordinance 
compelling  a  railroad  company  to  keep  a  flagman  by  day  and  a  red 
lantern  by  night  at  a  crossing  where  it  had  but  one  track,  and  it  did 
not  appear  that  the  crossing  was  unusually  dangerous  or  more  so  than 
ordinary  crossings,  was  held  to  be  an  unreasonable  exercise  of  this 
power,*^  and  a  like  decision  was  rendered  by  another  court  as  to  a 
somewhat  similar  ordinance  in  a  recent  case.*^  So,  a  statute  empow- 
ering a  city  to  require  all  railroads  to  maintain  lights  similar  to  those 
maintained  by  the  city  at  streets  crossed  by  their  tracks,  has  been  held 
to  authorize  an  ordinance  requiring  electric  lights,  such  as  were  used 
by  the  city,  but  not  lights  of  the  "arc  pattern."*^  Ordinances  of  this 
character  should  specify  particularly  the  time  within  which  the  lights 

='  WelllDrock  v.  Long  Island  R.  Co.,    &c.  R.  Co.  v.  Hartford,  170  Ind.  674, 

31  Misc.    (N.   Y.)    424,   65  N.  Y.   S.     82  N.  B.  787,  85  N.  E.  362. 

592.    See   also.  Western   &c.   R.   Co.  "Cleveland  &c.  R.  Co.  v.  Conners- 

V.  Roberson,  61  Fed.  592,  9  C.  C.  A.  ville,  147  Ind.  277,  46  N.  E.  579,  62 

646;    Hasting  v.   Southern  Ry.  Co.,  Am.  St.  418,  37  L.  R.  A.  175;   Cleve- 

143  Fed.  260,  74  C.  C.  A.  398,  5  L.  R.  land  v.  St.  Bernard,  15  Ohio  C.  C. 

A.  (N.  S.)   775n.  588. 

='  Seaboard    Air    Line    R.    Co.    v.  "  Toledo  &c.  R.  Co.  v.  Jacksonville, 

Smith,  53  Fla.  375,  43  So.  235.  67  111.  37,  16  Am.  Rep.  611. 

="  Cincinnati  &c.  R.  Co.  v.  Sullivan,  *"  Southern  Ind.  R.  Co.  v.  Bedford, 

32  Ohio  St.  152;   Chicago  &c.  R.  Co.  165  Ind.  272,  75  N.  E.  268. 

V.  Town  of  Salem,  170  Ind.  153,  82  «City  of  Shelbyville  v.  Cleveland 

N.   E.   913;    2   Elliott  on   Railroads  &c.  R.  Co.,  146  Ind.  66,  44  N.  E.  929. 

(2d  ed.),  §§  668,  724.     See  also,  St.  See   also,    Cleveland   &c.    R.    Co.   v. 

Mary  v.   Lake   Brie  &c.  R.   Co.,   60  Connersville,  147  Ind.  277,  46  N.  E. 

Ohio  St.  136,  53  N.  E.  795;  Pittsburg  579,  62  Am.  St.  418,  37  L.  R.  A.  175. 
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are  to  be  maintained.^*  In  one  case,  however,  it  was  held  that  an  or- 
dinance enacted  in  conformity  with  a  state  law  granting  cities  the 
power  to  require  lights  at  street  crossings  of  the  character  maintained 
by  the  city  on  all  nights  that  the  city  might  direct,  was  not  invalid 
for  indefiniteness  because  it  excused  the  railroad  company  from  light- 
ing the  crossing  at  times  when  the  moon  furnished  suflBcient  light  and 
at  all  times  when  the  city  lights  were  not  in  operation.*^  And  in  a 
still  later  case  the  decision  in  the  case  last  referred  to  was  approved 
and  a  similar  ordinance  was  upheld.  *«  On  the  failure  or  refusal  of  a 
railroad  company  to  comply  with  an  ordinance  requiring  lights  at 
crossings  it  has  been  held  that  the  city  council  may  procure  it  to  be 
done  and  may  declare  a  lien  upon  the  real  estate  of  the  railroad  com- 
pany within  the  municipality  for  the  expense.*''  In  all  cases  it  is  to  be 
understood  that  the  failure  of  the  railroad  company  to  perform  this 
duty  of  lighting  will  not  relieve  travelers  attempting  to  cross  the  high- 
way from  the  exercise  of  reasonable  care  for  their  safety.** 

§  1016.  Automatic  signals. — ^Automatic  signals  are  frequently  pro- 
vided for  or  found,  and  the  most  common  method  of  safeguarding  a 
crossing  in  this  way  is  by  means  of  bells  or  automatic  signals  which 
are  caused  to  sound  by  a  current  of  electricity  set  in  motion  by  ap- 
proaching trains  when  within  a  given  distance  of  the  crossing.  It  has 
been  held  that  a  municipality  has  the  power  to  compel  the  installation 
of  these  bells  at  particularly  dangerous  crossings  under  a  statute  au- 
thorizing municipalities  to  order  the  maintenance  of  flagmen  and  gates 
at  crossings  and  to  make  "such  other  orders  respecting  the  crossings 
as  may  be  deemed  proper."*'  A  railroad  company  having  installed  an 

"Lake    Erie    &e.    R.    Co.    v.    St.  a  street  car  to  cross  the  track  or 

Marys,  14  Ohio  C.  C.  202;    Shelby-  tracks  of  a  steam  railroad  until  the 

ville  V.  Cleveland  &c.  R.  Co.,  146  Ind.  conductor   crosses  on   foot  and  sig- 

66,  44  N.  E.  929.  nals  the  motorman   is  valid.    Indi- 

"  Chicago  &c.  R.  Co.  v.  Crawfords-  anapolis   Trac.   &c.   Co.   v.  Romans, 

ville,  164  Ind.  70,  72  N.  E.  1025.  40  Ind.  App.  184,  79  N.  E.  1068.  See 

*■  Chicago  &c.  R.   Co.  v.  Town  of  also,  generally,   as  to   statutes   and 

Salem,  170  Ind.  15S,  82  N.  B.  913.  ordinances  requiring  signals.  Mobile 

"  Cincinnati  &c.  R.  Co.  v.  Sullivan,  &c.  R.  Co.  v.  Davis,  130  111.  146,  22 

32  Ohio  St.  152.  N.  E.  850;  Brown  v.  Southern  R.  Co., 

"'Gulf    &c.     R.     Co.     V.     Rlordan  65  S.  Car.  260,  43  S.  E.  794;   Spiller 

(Tex.),  22  S.  W.  519.  v.  St.  Louis  &c.  R.  Co.,  112  Mo.  App. 

"In   re   Patchogue    Street   Cross-  491,  87  S.  W.  43;  Texas  &c.  R.  Co.  v. 

ings,  74  Hun  (N.  Y.)  46,  26  N.  Y.  S.  Berry,  32  Tex.  Civ.  App.  259,  72  S. 

293.    It  has  also  been  held  that  an  W.  423;  Texas  &c.  R.  Co.  v.  Nelson, 

ordinance  making  it  unlawful   for  50  Fed.  814, 1  C.  C.  A.  688. 
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electric  bell  signal  equipment  at  a  crossing  must  use  due  care  to  main- 
tain its  efficiency  and  where  a  traveler  is  injured  by  venturing  on  a 
crossing  at  a  time  when  the  bells  were  not  ringing  the  railroad  company 
cannot  successfully  urge  as  a  defense  that  the  bells  were  out  of  order 
if  this  condition  had  existed  for  a  time  reasonably  sufficient  to  repair 
them.^"  But  it  has  been  held  that  if  the  signal  has  been  abandoned 
as  a  failure  after  a  long  trial  and  allowed  to  remain,  though  out  of 
order,  a  person  who  is  in  daily  use  of  the  crossing  will  be  presumed 
to  know  this  fact  and  he  cannot,  in  case  of  injuries,  base  his  action  for 
damages  on  the  ground  that  the  signal  was  not  in  a  fit  condition  to 
sound  warnings.^^  Yet  it  has  also  been  held  that  the  mere  fact  that 
he  may  have  crossed  before  when  the  bell  or  gong  did  not  ring  is  not 
conclusive,'^  and  that  the  fact  that  it  did  not  ring  on  the  occasion  of 
the  injury  may  be  considered  on  the  question  of  contributory  negli- 
gence.'^ 

§  1017.  (782)  Liability  of  company  for  injuries  caused  by  making 
highway  unsafe. — Eailway  companies  must  so  construct  and  maintain 
their  premises  which  abut  upon  highways  and  their  tracks  which 
run  along  or  across  highways  that  they  shall  not  cause  injury  to  trav- 
elers who  are  lawfully  and  properly  using  such  highways,  and  if  a 
company  is  negligent  in  this  respect  it  will  be  liable  to  a  traveler  who, 
while  exercising  due  care  on  his  part,  is  injured  by  such  negligence.^* 
Thus,  where  a  traveler,  while  walking  upon  a  highway  under  a  bridge 
upon  which  the  railroad  crossed  the  highway,  was  injured  by  a  brick 
falling  from  one  of  the  abutments,  the  company  was  held  liable.'^  So, 
where  a  canal  company,  required  by  charter  to  keep  its  bridges  in  re- 
pair, negligently  allowed  a  bridge  to  remain  in  such  condition  that  it 
fell  and  injured  a  traveler  upon  the  highway  while  crossing  the  bridge, 

™Henn  v.  Long  Island  R.  Co.,  51  land  &c.  R.  Co.  v.  CofEman,  30  Ind. 

App.  Div.   (N.  Y.)    292,   65  N.  Y.  S.  App.  462,  64  N.  B.  233,  66  N.  E.  179. 

21;    McSweeney  v.   Erie  R.  Co.,   93  "  Beatty  v.  Central  Iowa  R.  Co.,  58 

App.  Div.   (N.  Y.)   496,  87  N.  Y.  S.  Iowa  242,  12  N.  W.  332;   Sweeny  v. 

836.  Old  Colony  R.  Co.,  10  Allen  (Mass.) 

"1  WellenhofEer   v.   New   York   &c.  368,   87   Am.   Dec.   644;    Titcomb   v. 

R.  Co.,  66  Hun   (N.  Y.)   634,  21  N.  Pitchburg  R.  Co.,  12  Allen   (Mass.) 

Y.  S.  866.  254;    Conlon  v.  Eastern  R.  Co.,  135 

^'^  Cleveland  &c.  R.  Co.  v.  Coffman,  Mass.  195;   Goldthorpe  v.  Hardman, 

30  Ind.  App.  462,  64  N.  E.  233,  66  13  Mees.  &  W.  377;  Robbins  v.  Jones, 

N.  E.  179.  15  Com.  B.  (N.  S.)  221. 

^  Cleveland  &c.  R.  Co.  v.  Heine,  28  ^  Kearney  v.   London  &c.  R.  Co., 

Ind.  App.  163,  62  N.  E.  455;   Cleve-  L.  R.  5  Q.  B.  411.  See  also,  Cooke  v. 

Boston  &c.  R.  Corp.,  133  Mass.  185. 
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the  company  was  held  liable.''^  There  are  also  many  eases  in  which 
railway  companies  have  been  held  liable  for  injuries  caused  by  defects 
in  their  crossings,  such  as  holes/^  defects  in  the  planking  between  the 
tracks/^  and  the  like.^^  So,  where  a  railroad  was  constructed  upon  a 
highway  within  the  limits  of  a  municipality  whose  ordinances  required 
the  track  to  be  kept  clear  of  snow,  the  company  was  held  liable  for 
injuries  caused  by  its  failure  to  remove  the  snow  within  a  reasonable 
time;""  and  where  a  railway  company  permitted  "engineer  stakes"  to 
remain  upon  a  street  and  a  traveler  on  such  street  was  injured  by 
falling  over  the  stakes,  the  company  was  held  liable  therefor."^    Bar- 


"^  Pennsylvania  &c.  Canal  Co.  v. 
Graham,  63  Pa.  St.  290,  3  Am.  Rep. 
549.  See  also,  Manley  v.  St.  Helens 
Canal  &  R.  Co.,  2  Hurl.  &  N.  840; 
Dickie  V.  Boston  &c.  R.  Co.,  131 
Mass.   516. 

"Oakland  R.  Co.  v.  Fielding,  48 
Pa.  St.  320;  Washburn  v.  Chicago 
&c.  R.  Co.,  68  "Wis.  474,  32  N.  W.  234; 
Georgia  &c.  R.  Co.  v.  Parks,  93  Ga. 
228,  18  S.  E.  652. 

"'Wasmer  v.  Delaware  &c.  R.  Co., 
80  N.  Y.  212,  36  Am.  Rep.  608;  Payne 
V.  Troy  &c.  R.  Co.,  83  N.  Y.  572,  6 
Am.  &  Bng.  R.  Cas.  54;  Pennsylvania 
Co.  V.  Boylan,  104  III.  595;  Elgin  &c. 
R.  Co.  V.  Raymond,  148  111.  241,  35 
N.  E.  729;  Tetherow  v.  St.  Joseph 
&c.  R.  Co.,  98  Mo.  74,  11  S.  W.  310, 
14  Am.  St.  617;  Pittsburgh  &c.  R. 
Co.  V.  Dunn,  56  Pa.  St.  280;  O'Con- 
nor V.  Boston  &c.  R.  Corp.,  135  Mass. 
352;  Lillstrom  v.  Northern  Pac.  R. 
Co.,  53  Minn.  464,  55  N.  "W.  624,  20 
L.  R.  A.  587;  Retan  v.  Lake  Shore 
&c.  R.  Co.,  94  Mich.  146,  53  N.  "W. 
1094. 

"  Oliver  v.  Northeastern  R.  Co.,  L. 
R.  9  Q.  B.  409;  Johnson  v.  St.  Paul 
&c.  R.  Co.,  31  Minn.  283,  17  N.  W. 
622;  Paine  v.  Grand  Trunk  R.  Co.,  58 
N.  H.  611;  Indianapolis  &c.  R.  Co.  v. 
Stout,  53  Ind.  143;  Louisville  &c.  R. 
Co.  V.  Smith,  91  Ind.  119,  13  Am.  & 
Eng.  R.  Cas.  608,  and  note;  Good- 
rich V.  Burlington  &c.  R.  Co.,  103 
Iowa  412,  72  N.  W.  653;  Missouri 
Pac.  R.  Co.  V.  Bridges,  74  Tex.  520, 
12  S.  "W.  210,  15  Am.  St.  856.  In  the 
case  of  Wasmer  v.  Delaware  &c.  R. 
Co.,  80  N.  Y.  212,  36  Am.  Rep.  608,  it 
was  held  that  the  railroad  company 


was  liable  to  a  traveler  Injured  at 
a  crossing  where,  instead  of  prop- 
erly restoring  the  highway  to  its 
former  condition,  the  company  left 
its  rails  projecting  four  and  a  half 
inches  above  the  surface  of  the 
street,  without  any  planking  or  fill- 
ing in  between  them.  So,  in  the  case 
of  Payne  v.  Troy  &c.  R.  Co.,  83  N. 
Y.  572,  the  company  was  held  liable 
where  it  appeared  that  there  were 
over  three  and  a  quarter  inches  be- 
tween the  planking  and  the  rail, 
while  two  and  a  quarter  inches  only 
were  required,  and  plaintiff's  horse 
got  her  hoof  into  the  space  so  that 
the  toe  of  the  shoe  caught  under  the 
rail.  A  like  ruling  was  made  where 
an  infant's  foot  was  caught  between 
the  plank  and  the  rail  at  a  similar 
crossing.  Spooner  v.  Delaware  &c. 
R.  Co.,  115  N.  Y.  22,  21  N.  E.  696. 
See  also.  Snow  v.  Housatonic  R.  Co., 
8  Allen  (Mass.)  441,  85  Am.  Dec. 
720n;  Oakland  R.  Co.  v.  Fielding,  48 
Pa.  St.  320;  Veazie  v.  Penobscot  R. 
Co.,  49  Me.  119;  People  v.  Chicago 
&c.  R.  Co.,  67  111.  118;  Cuddeback  v. 
Jewett,  20  Hun  (N.  Y.)  187;  Louis- 
ville &c.  R.  Co.  v.  Pritchard,  131  Ind. 
564,  31  N.  B.  358,  31  Am.  St.  451 
(track  fifteen  inches  above  surface 
of  highway) ;  Missouri  &c.  R.  Co.  v. 
Connelly,  14  Tex.  Civ.  App.  529,  39 
S.  W.  145.  But  compare  Connor  v. 
New  York  &c.  R.  Co.,  28  R.  I.  560,  68 
Atl.  481,  18  L.  R.  A.  (N.  S.)  1252. 

™Bowen  v.  Detroit  &c.  R.  Co.,  54 
Mich.  496,  20  N.  W.  559,  52  Am.  Rep. 
822. 

•a  Gudger  v.  Western  &c.  R.  Co.,  87 
N.  C.  325.  So,  where  a  railroad  com- 
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riers  or  guard  rails  may  also  be  required  in  some  cases  as  a  reasonable 
part  of  a  necessary  restoration  of  the  highway  to  a  safe  condition  for  ' 
travel.*^  If  a  railroad  company,  by  its  negligent  failure  to  construct 
and  maintain  culverts  where  it  is  its  duty  to  maintain  them,  causes 
an  injury  to  persons  or  property,  it  will  be  held  responsible  for  result- 
ing damages,*^  and  this  principle  must  apply  to  cases  where  its  wrong- 
ful breach  of  such  a  duty  renders  a  highway  unsafe,  and  thus  causes 
an  injury  to  the  person  or  property  of  a  traveler  lawfully  using  the 
public  way.  Other  decisions  illustrating  the  general  rule  of  liability 
to  travelers  using  the  highway  in  the  exercise  of  due  care,  where  the 
company  negligently  causes  the  injury  by  interference  with  the  high- 
way or  failure  to  properly  construct  or  maintain  the  crossing,  are  cited 
below.** 

'  §  1018.  (783)  Liability  in  peculiar  cases. — Two  very  interesting 
cases,  illustrative  of  the  principles  we  have  just  been  considering,  have 
been  decided  by  the  supreme  court  of  Indiana.  In  the  case  first  de- 
cided it  appeared  that  the  defendant,  a  railroad  company,  had  failed 
to  perform  the  statutory  duty  of  restoring  a  highway  across  which  its 
track  had  been  constructed  to  its  former  safe  condition,  and  had  left 
the  track  nine  inches  above  the  surface  of  the  highway.  The  company 
was  held  liable  for  the  death  of  the  plaintiff's  horse,  caused  by  extra- 
ordinary exertion  in  pulling  a  loaded  wagon  over  the  obstruction."*^ 
In  the  second  case  the  railroad  company  had  also  violated  its  statutory 
duty  to  restore  the  highway  to  its  former  safe  and  convenient  condition 
by  leaving  excavations  and  embankments  therein.  The  highway  con- 
stituted the  plaintiff's  only  means  of  ingress  and  egress  to  and  from  his 

pany    constructed    a    culvert    at    a        "  Louisville  &c.  R.  Co.  v.  Hubbard, 

crossing  and  left  it  uncovered,  the  148  Ala.  45,  41  So.  814;  Illinois  Cent, 

company  was  held  liable  to  a  pedes-  R.  Co.  v.  Stewart,  230  111.  204,  82  N. 

trian  who  fell  into  the  culvert  and  E.  590;   "Whitby  v.  Baltimore  &c.  R. 

was  injured  at  a  time  when  it  was  Co.,  96  Md.,  700,  54  Atl.  674;  Adams 

so  filled  with  snow  that  he  could  not  v.  Thief  River  Palls,   84   Minn.  30, 

see  it.    Judson  v.  Railroad  Co.,  29  86  N.  W.  767;    Choctaw  &c.  R.  Co. 

Conn.  434.  v-  Wilker,  16  Okla.  384,  84  Pao.  1086, 

"Southern  Ind.  R.  Co.  v.  McCar-  3  L.  R.  A.    (N.  S.)   595;   Hughes  v. 

rell,  163  Ind.  469,  71  N.  E.  156;  Rowe  Chicago  &c.  R.  Co.,  122  Wis.  258,  99 

v.  Baltimore  &c.  R.  Co.,  82  Md.  493,  N.   W.   897.    These  decisions,  while 

33  Atl.  761;  Pittsburgh  &c.  R.  Co.  v.  illustrating  the  general  rule,  nearly 

Moses,  1  Pa.  Cas.  319,  2  Atl.  188.  all  have  prominent  features  or  pre- 

"  McPherson  v.   St.  Louis  &c.  R.  sent   special  phases  of   the   general 

Co.,  97  Mo.  253,  10  S.  W.  846;  Sullens  subject. 

v    Chicago  &c.  R.  Co.,  74  Iowa  659,        "a  Evansville   &c.   R.   Co.   v.   Car- 

38  N.  "W.  545,  7  Am.  St.  501.  vener,  113  Ind.  51,  14  N.  B.  738. 
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home,  and,  while  riding  homeward  one  day,  the  plaintiff,  without  fault 
on  his  part,  by  reason  of  such  obstructions,  combined  with  the  fright  of 
his  horse  at  a  hand-car  negligently  managed  by  the  company's  serv- 
ants, was  severely  injured.  The  railroad  company  was  held  liable."^ 
So,  railroad  companies  have  been  held  liable  in  a  number  of  cases  for 
injuries  caused  by  their  failure  to  construct  barriers  or  guards  where 
the  situation  was  such  as  to  require  them  in  order  to  make  the  crossing 
reasonably  safe.""  Some  other  recent  decisions  also  present  somewhat 
unusual  and  interesting  features.  In  one  of  them  it  was  held  that  the 
negligence  of  the  company  in  having  the  approach  to  its  track  at  a 
highway  crossing  in  an  unsafe  condition  so  as  to  catch  and  hold  a 
wagon  and  team  might  properly  be  found  to  be  the  proximate  cause  of 
the  death  of  the  driver,  who  was  struck  by  a  train  while  attempting  to 
signal  it  to  stop  before  striking  the  team."^  In  another  of  such  cases, 
however,  it  was  held  that  a  boy  thirteen  years  old  could  not  recover 
where  he  was  struck  by  a  train  while  attempting  to  propel  his  bicycle 
over  the  track  which  had  stopped  the  bicycle  by  reason  of  the  removal 
of  the  planking,  leaving  a  trench  near  the  rails."* 


°'EvansvIlle  &c.  R.  Co.  v.  Crist, 
116  Ind.  446,  19  N.  E.  310,  9  Am.  St. 
865,  2  L.  R.  A.  450.  See  also,  Egbert 
V.  Lake  Shore  &c.  R.  Co.,  6  Ind.  App. 
350,  33  N.  E.  659;  Lake  Shore  &c. 
R.  Co.  V.  Mcintosh,  140  Ind.  261,  88 
N.  E.  476;  Williams  v.  San  Fran- 
cisco &c.  R.  Co.,  6  Cal.  App.  715,  93 
Pac.  123. 

"  Inhabitants  of  Veazie  v.  Penob- 
scot R.  Co.,  49  Me.  119;  Queen  v. 
Rigby,  14  Q.  B.  687,  6  Bng.  R.  & 
Canal  Cases  479,  14  Jur.  329;  Bvans- 
ville  &c.  R.  Co.  V.  Allen,  34  Ind. 
App.  686,  73  N.  E.  630;  Pittsburgh 
&c.  R.  Co.  V.  Moses  (Pa.),  2  Atl.  188; 
Atlanta  &c.  R.  Co.  v.  Wood,  48  Ga. 
565;  Oliver  v.  Northeastern  R.  Co., 
L.  R.  9  Q.  B.  409. 

"  Thompson  v.  Seaboard  Air  Line 
Ry.,  81  S.  Car.  333,  62  S.  B.  396, 
20  L.  R.  A.  (N.  S.)  426.  The  court 
cites.  Cooper  v.  Richland  County,  76 
S.  Car.  202,  56  S.  E.  958,  10  L.  R.  A. 
(N.  S.)  799,  121  Am.  St.  946,  and 
Snipes  v.  Atlantic  Coast  Line  R. 
Co.,  76  S.  Car.  207,  56  S.  E.  959,  as 
analogous  on  the  question  of  proxi- 
mate cause.  (But  compare  Brown 
v.  Spartanburg  &c.  R.  Co.,  57  S.  Car. 


433,  35  S.  E.  731.)  The  question  as 
to  whether  the  statute  as  to  signals 
applied  under  the  peculiar  circum- 
stances is  also  considered. 

»» Gehring  v.  Atlantic  City  R.  Co., 
75  N.  J.  L.  490,  68  Atl.  61,  14  L.  R, 
A.  (N.  S.)  312.  The  decision  waa 
however,  placed  largely,  if  not  en- 
tirely, on  the  ground  of  contribu- 
tory negligence.  There  are  some 
cases  of  the  same  general  character 
involving  the  question  of  proximate 
cause  that  are  almost  at  opposite 
extremes  from  each  other.  Compare, 
for  instance,  Day  v.  Missouri  &c.  R. 
Co.,  132  Mo.  App.  707,  112  S.  W. 
1019  (holding  negligence  of  company 
the  proximate  cause  and  no  con- 
tributory negligence),  with  Flan- 
ery  v.  St.  Louis  &o.  R.  Co.,  129  Mo. 
App.  652,  108  S.  W.  575;  Dickey  v. 
Boston  &c.  R.  Cq.,  70  N.  H.  34,  47 
Atl.  79,  with  Garland  v.  Maine  Cent. 
R.  Co.,  85  Me.  519,  27  Atl.  615.  In 
Atchison  &c.  R.  Co.  v.  Henry,  60 
Kan.  322,  56  Pac.  486,  the  company 
was  held  liable  where  its  bridge  was 
so  narrow  that  a  machine  (a  binder) 
stuck  when  on  the  track  and  was 
struck  by  a  train   and   the   driver 
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§  1019.  (784)  Crossings  by  custom  or  license— Duty  and  liability 
of  company. — Wliere  a  railway  is  located  upon  or  across  a  public  high- 
way, or  where,  although  not  upon  a  public  highway,  the  track  has  been 
used  by  travelers  as  a  public  crossing  for  a  long  time  with  the  knowl- 
edge of  the  company  and  without  objection,  such  company  is  bound, 
according  to  many  authorities,  to  exercise  due  care  to  prevent  injury  to 
persons  so  using  its  track,  and  such  persons  cannot  be  regarded  as 
trespassers.*'  But,  in  the  latter  case,  unless  the  company  has  done 
something  to  allure  or  invite  travelers  to  cross,  or  has  in  some  manner 
treated  it  as  a  public  crossing,  we  are  inclined  to  think  the  better  rule 
is  that  they  are,  at  the  most,  mere  licensees  to  whom  no  duty  of  active 
vigilance  is  ordinarily  due.'"'    Mere  permission  or  passive  acquiescence 

killed.     See  generally,  as  to  defect-  v.  Staten  Island  &c.  R.  Co.,  123  N. 

ive  crossings  and  care  required  in  Y.    645,    25   N.    B.    378;    Hansen   v. 

their  uses.     St.  Louis  &c.  R.  Co.  v.  Southern  Pacific  Co.,   105  Cal.   379, 

Box,    52   Ark.    368,    12    S.   W.    757;  38    Pac.   957;    Texas   &c.   R.   Co.   v. 

Louisville  &c.  R.  Co.  v.  Hubbard,  148  Watkins  (Tex.  Civ.  App.),  26  S.  W. 

Ala.  45,  41  So.  814;  Nashville  &c.  R.  760;  Fiedler  v.  St.  Louis  &c.  R.  Co., 

Co.  v.  Ragan,  —  Ala.  — ,  52  So.  522;  107  Mo.  645,  18  S.  W.  847;   Murrell 

International  &c.  R.  Co.  v.  Haddox,  v.  Missouri  Pac.  R.  Co.,  105  Mo.  App. 

36  Tex.  Civ.  App.  385,  81  S.  W.  1036;  88,  79  S.  W.  505;  Pomponio  v.  New 

St.    Louis    Southwestern   R.    Co.   of  York  &c.  R.  Co.,  66  Conn.  528,  34  Atl. 

Texas  v.   Smith,  49  Tex.  Civ.  App.  491,  32  L.  R.  A.  530,  50  Am.  St.  124; 

1,  107  S.  W.  638,  ante,  §  1017,  notes  St.  Louis  &c.  R.  Co.  v.  Crosnoe,  72 

57-64;    Whitby  v.  Baltimore  &c.  R.  Tex.  79,  10  S.  "W.  342;  Cahill  v.  Chi- 

Co.,  96  Md.  700,  54  Atl.  674.  cago  &c.  R.  Co.,  74  Fed.  285,  20  C.  C. 

™Roth    V.    Union    Depot    Co.,    13  A.  184. 
Wash.  525,  43  Pac.  641,  31  L.  R.  A.        "  Chenery  v.  Fitchburg  R.  Co.,  160 

855;   Hinkle  v.  Richmond  &c.  R.  Co.,  Mass.  211,  35  N.  B.  554,  22  L.  R.  A. 

109  N.  Car.  472,  13  S.  B.  884,  26  Am.  575;   June  v.  Boston  &c.  R.  Co.,  153 

St.  581;    Clampit  v.  Chicago  &c.  R.  Mass.   79,   26   N.  E.   238;    Morrissey 

Co.,  84  Iowa  71,  50  N.  W.  673;  Barry  v.  Eastern  R.  Co.,  126  Mass.  377,  30 

V.   New  York  &c.  R.   Co.,  92  N.  Y.  Am.  Rep.  686;   Alabama  &c.  R.  Co. 

289,  44  Am.  Rep.  377;  Byrne  v.  New  v.   Linn,  103  Ala.  134,   15   So.   508; 

York  Cent.  R.  Co.,  104  N.  Y.  362,  10  Weldon  v.  Philadelphia  &c.  R.  Co., 

N.  B.  539,  58  Am.  Rep.  512;  Missouri  2  Pen.  (Del.)  1,  43  Atl.  156;  Kelly  v. 

Pacific  R.   Co.   V.   Bridges,   74   Tex.  Michigan  Cent.  R.  Co.,  65  Mich.  186, 

520,  12  S.  W.  210,  15  Am.  St.  856;  31  N.  W.  904,  8  Am.  St.  876;   Clark 

Taylor  v.  Delaware  &c.  Co.,  113  Pa.  v.  Michigan  Cent.  R.  Co.,  113  Mich. 

St.  162,  8  Atl.  43,  57  Am.  Rep.  446;  24,  71  N.  W.  327,   67  Am.  St.  442; 

Davis  V.  Chicago  &c.  R.  Co.,  58  Wis.  Cannon  v.  Cleveland  &c.  R.  Co.,  157 

646,  17  N.  W.  406,  46  Am.  Rep.  667;  Ind.  682,  62  N.  E.  8;   Ivens  v.  Cin- 

Bellefontaine  R.   Co.   v.   Snyder,   18  cinnati  &c.  R.  Co.,  103  Ind.  27,  2  N. 

Ohio  St.  399,  98  Am.  Dec.  175;  Frick  B.  134;    Sutton  v.  New  York  &c.  R. 

v.  St.  Louis  &c.  R.  Co.,  75  Mo.  595;  Co.,  66  N.  Y.  243;  Nicholson  v.  Erie 

Bennett  v.  Railroad  Co.,  102  U.   S.  R.  Co.,  41  N.  Y.  525;   Illinois  &c.  R. 

577,  26  L.  ed.  235;  Baltimore  &c.  R.  Co.  v.  Hetherington,  83  111.  510;   Illi- 

Co.  V.  Breinig,  25  Md.  378,  90  Am.  nois  Cent.  R.  Co.  v.  O'Connor,  189 

Dec.  49,  and  note  55;   Harriman  v.  111.   559,   59  N.  E.  1098;    Cowans  v. 

Pittsburgh  &c.  R.  Co.,  45  Ohio  St.  11,  Ft.  Worth  &c.  R.  Co.,  40  Tex.  Civ. 

12  N.  E.  451,  4  Am.  St.  507;   Swift  App.  539,  89  S.  W.  1116.  Many  other 
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under  ordinary  circumstances  does  not  constitute  an  invitation."  There 
are  cases,  however,  even  in  jurisdictions  where  the  courts  generally  hold 
that  there  is  no  duty  of  active  vigilance  owing  to  trespassers  or  bare 
licensees,  in  which  license  or  custom  in  treating  the  place  as  a  public 
crossing,  giving  signals,  and  the  like,  may  exert  an  important  influence 
and  largely  determine  the  duties  of  the  respective  parties.''^ 

§  1020.  (785)  Liability  of  city  for  injury  at  crossing — Remedy 
over. — If  injuries  are  sustained,  without  fault  of  the  injured  party,  at 
crossings  in  a  city  whose  duty  it  is  to  keep  its  streets  in  repair,  by  rea- 
son of  obstructions  or  defects  caused  or  created  by  the  negligent  breach 
of  duty  of  the  railroad  company  the  injured  party  is  entitled  to  his 
action  against  either  the  city  or  the  company,'^  but  he  cannot,  of 

authorities  are  to  the  same  effect  N.  E.  186,  119  Am.  St.  503,  7  L.  R. 
where  persons  walk  along  a  rail-  A.  (N.  S.)  597n. 
road  track,  but  there  is,  perhaps,  "  See  Pittsburgh  &c.  R.  Co.  v. 
more  reason  for  holding  that  a  Simons,  168  Ind.  333,  79  N.  E.  911; 
crossing  may  be  established  or  a  Boothby  v.  Boston  &c.  R.  Co.,  90  Me. 
duty  created  at  a  crossing  by  cus-  313,  38  Atl.  155;  Byrne  v.  New  York 
torn.  The  conflicting  authorities  are  &c.  R.  Co.,  104  N.  Y.  362,  10  N.  E. 
cited  and  reviewed  in  3  Elliott  Rail-  539,  58  Am.  Rep.  512;  Nash  v.  New 
roads  (2d  ed.),  §§  1154,  1250,  1251,  rYork  &c.  R.  Co.,  48  Hun  (N.  Y.) 
1257.  618,  1  N.  Y.  S.  269;  Westaway  v. 
"  Wright  V.  Boston  &c.  R.  Co.,  142  Chicago  &c.  R.  Co.,  56  Minn.  28,  57 
Mass.  296,  7  N.  E.  866;  Sweeny  v.  N.  W.  222;  Wolcott  v.  New  York  &c. 
Old  Colony  &c.  R.  Co.,  10  Allen  R.  Co.,  68  N.  J.  L.  421,  53  Atl.  297; 
(Mass.)  368,  87  Am.  Dec.  644,  and  Sites  v.  Knott,  197  Mo.  684,  96  S. 
note;  Jeffersonville  &c.  R.  Co.  v.  W.  206;  Union  Pac.  R.  Co.  v.  Con- 
Goldsmith,  '47  Ind.  43;  Cleveland  nolly,  77  Neb.  254,  109  N.  W.  368; 
&c.  R.  Co.  V.  Adair,  12  Ind.  App.  569,  Smith  v.  Pittsburgh  &c.  R.  Co.,  90 
39  N.  E.  672,  40  N.  B.  822;  3  Elliott  Fed.  783.  See  also,  Hartman  v.  Chi- 
Railroads  (2d  ed.),  §§  1154,  1249.  cage  &c.  R.  Co.,  132  Iowa  582,  110 
See  also  Louisville  &c.  R.  Co.  v.  N.  W.  10;  Early  v.  Louisville  &c.  R. 
Mitchell,  134  Ala.  261,  32  So.  735;  St.  Co.,  115  Ky.  13,  72  S.  W.  348,  24  Ky. 
Louis   Southwestern  R.   Co.  v.   Shi-  L.  1807. 

flet,    98    Tex.    326,    83    S.    "W.    677.  "  Hamden  v.  New  Haven  &c.  Co., 

For  illustrations  of  what  has  been  27  Conn.  158;  Lee  v.  Barkhampsted, 

held  sufficient  to  constitute  an  invi-  46   Conn.   213;    People  v.   Brooklyn, 

tation,  see  Murphy  v.  Boston  &c.  R.  65  N.  Y.  349;   Hawks  v.  Northamp- 

Cc,  133  Mass.  121;    Adams  v.   Iron  ton,  116  Mass.  420;   Eyler  v.  County 

Cliffs  Co.,   78   Mich.   271,   44   N.  W.  Com'rs,  49  Md.  257,  33  Am.  Rep.  249. 

270,  18  Am.  St.  441n;   Lynch  v.  St.  See   also,   Wasmer  v.   Delaware  &(i. 

Joseph  &c.  R.   Co.   Ill  Mo.   601,   19  R.  Co.,   80  N.  Y.   212,   36  Am.  Rep. 

S.   W.    1114;    Hammill   v.    Pennsyl-  608;   Schmidt  v.  Chicago  &c.  R.  Co., 

vania  R.  Co.,  56  N.  J.  L.  370,  29  Atl.  83  111.  405;    State  v.  County  Com'rs 

151,  24  L.  R.  A.  531;  Norfolk  &c.  R.  of  Putnam,  23  Fla.  632,  3  So.  164; 

Co.  V.  Carper,  88  Va.  556,  14  S.  B.  note    to    Baltimore    &c.    R.    Co.    v. 

328;  Yazoo  &c.  R.  Co.  v.  Watson,  82  Breinig,    90   Am.   Dec.    56,    59.    But 

Miss.  89,  S3  So.  942;    Baltimore  &c.  see    Wetherbee    v.    Michigan    Cent. 

R.  Co.  V.  Slaughter,  167  Ind.  330,  79  R.  Co.,  122  Mich.  1,  80  N.  W.  787. 
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course,  recover  against  the  city  unless  it  appears  that  it  was  also  guilty 
of  negligence.  If  he  brings  suit  agaibst  the  city  and  succeeds,  the  lat- 
ter may  have  a  remedy  over  against  the  company.'*  So,  if  the  com- 
pany is  bound  to  keep  the  crossing  in  repair,  and  refuses  to  perform 
that  duty,  the  officers  of  the  city  or  town  required  to  see  that  it  is  kept 
safe  for  travel  may  repair  it  and  recover  the  cost  thereof  from  the  rail- 
way company.'^  But  it  has  been  held  that  neither  the  railroad  com- 
pany nor  the  municipality  is  liable  for  dangers  resulting  wholly  from 
a  grade  crossing  established  and  maintained  pursuant  to  legislative 
authority,  and  that  this  principle  applies  where  trees  and  shrubbery 
are  on  the  right  of  way  so  as  to  obscure  or  interfere  with  the  view  of 
the  track  by  travelers  approaching  on  the  highway,  although  such  con- 
dition is  to  be  considered  in  determining  whether  there  was  negligence 
in  the  operation  of  the  cars  under  the  circumstances.'* 

§  1021.  (786)  Reciprocal  rights  of  railroad  company  and  travelers. 

— The  rights  of  railroad  companies  and  travelers  at  highway  crossings 
have  been  said  to  be  "mutual,  co-extensive  and,  in  all  respects,  recip- 
rocal."'*^ This  is  true  only  in  a  limited  sense,  for  the  statement  should 
be  taken  with  the  qualification  that  the  railroad  company  has  the  right 
of  way,  and  the  traveler  must  wait  until  the  train,  the  coming  of  which, 
he  knows,  or  ought  to  know,  has  passed."    Each  party  must  make  all 

"City  of  Portland  v.  Atlantic  &c.  "Ohio  &c.  R.  Co.  v.  Walker,  113 

R.   Co.,  66  Me.  485;    Inhabitants  of  Ind.   196,   15   N.   E.   234,  3  Am.   St. 

"Woburn   v.   Boston   &c.   R.   Co.,   109  638;  Louisville  &c.  R.  Co.-  v.  Phillips, 

Mass.  283,  6  Am.  Rep.  270;  "Western  112  Ind.  59,  13  N.  E.  132,  2  Am.  St. 

&c.  R.  Co.  v.  Atlanta,  74  Ga.  774.  155;    Indianapolis  &c.  R.  Co.  v.  Mc- 

"  Pennsylvania     R.     Co.     v.     Du-  Lin,  82  Ind.  435;  Malott  v.  Hawkins, 

quesne    Borough,    46    Pa.    St.    223;  159   Ind.  127,  63  N.  E.   308;    Conti- 

Pennsylvania  R.  Co.  v.  Irwin,  85  Pa.  nental  &c.  Co.  v.  Stead,  95  U.  S.  161, 

St.  336;   Wellcome  v.  Leeds,  51  Me.  24  L.  ed.  403;  Adolphv.  Central  Park 

313;   Chesapeake  &c.  R.  Co.  v.  Dyer  &c.  R.  Co.,  65  N.  Y.  554;  Chicago  &c. 

County,  87  Tenn.  712,  11  S.  W.  943,  R.  Co.  v.  Lee,  87  111.  454;   Black  v. 

38  Am.  &  Eng.  R.  Cas.  676.    Compare  Burlington  &c.  R.  Co.^  38  Iowa  515; 

also,  Richmond  &c.  R.  Co.  v.  Estill  Baltimore  &c.  R.  Co.  v.  Sherman,  30 

County,  105  Ky.  808,  20  Ky.  L.  1634,  Gratt.     (Va.)     602;    Nagle    v.    AUe- 

49  S.  W.  805.  gheny  &c.  R.  Co.,  88  Pa.  St.  35,  32 

"Cowles  V.  New  York  &C.  R.  Co.,  Am.  Rep.  413;  Chicago  &c.  R.  Co.  v. 

80  Conn.  48,  66  Atl.  1020,  12  L.  R.  Spilker,  134  Ind.  380,  400,  33  N.  E. 

A.    (N.   S.)    1067,  and  note,  review-  280  (citing  text);  Morris  v.  Chicago 

ing  authorities  pro   and   con  as  to  &c.  R.  Co.,  26  Fed.  22-   Newhard  v. 

liability  of  railroad  company  where  Pennsylvania  R.  Co.,  153  Pa.  St.  417, 

trees  or  bushes  on  the  right  of  way  26  Atl.  105,  19  L.  R.  A.  563;  3  Elflott 

obstruct  the  view.  Railroads  (2d  ed.),  §  1153.  The  com- 

™aRorer  Railroads,  531.   See  also,  pany  has,   of  necessity,   a  superior 

Texas  &c.  R.  Co.  v.  Cody,  166  XJ.  S.  right,  for  it  cannot  stop  its  trains 

606,  41  L.  ed.  1132,  17  Sup.  Ct.  703.  or    slacken    their    speed    at    every 
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reasonable  and  proper  efEorts  to  foresee  and  avoid  collisions/^  and  each 
may,  to  a  limited  extent,  rely  upon  the  other  to  exercise  such  ordinary 
care.'° 

§  1022.  (787)  Statutory  signals — Failure  of  company  to  give. — 

When  a  statute  requires  some  signal  or  warning,  such  as  the  ringing  of 
the  bell  or  the  blowing  of  the  whistle,  to  be  given  by  a  train  approach- 
ing a  highway  crossing,  the  omission  thereof  is  generally  held  to  be 
such  negligence  as  will  render  the  railroad  company  liable  to  one  who, 
without  fault  on  his  part,  has  suffered  injury  as  the  result  of  that  neg- 
ligence,*" although  it  is  held  in  some  jurisdictions  to  be  only  prima 
facie  evidence  of  negligence.*^  The  railroad  company  is  not,  however, 
liable  in  such  a  case  if  the  omission  to  give  the  statutory  signals  was 


crossing,  and  of  this  tlie  traveler  on 
the  highway  must  take  notice. 

™  Western  &c.  R.  Co.  v.  Young 
81  Ga.  397,  7  S.  E.  912;  South 
&  N.  Ala.  R.  Co.  V.  Donovan,  84 
Ala.  141,  4  So.  142,  36  Am.  &  Eng. 
R.  Cas.  151;  Renwick  v.  New  York 
Cent.  R.  Co.,  36  N.  Y.  132;  O'Mara 
V.  Hudson  River  R.  Co.,  38  N.  Y. 
445,  98  Am.  Dec.  61n;  Atlanta  &c. 
R.  Co.  V.  Wyly,  65  Ga.  120;  "Western 
&c.  R.  Co.  V.  Steadly,  65  Ga.  263; 
Peart  v.  Grand  Trunk  R.  Co.,  10 
Ont.  App.  191;  Faber  v.  St.  Paul  &c. 
R.  Co.,  29  Minn.  465,  13  N.  W.  902; 
Dlmlck  V.  Chicago  &c.  R.  Co.,  80 
111.  338;  Terre  Haute  &c.  R.  Co.  v. 
Voelker,  129  111.  540,  22  N.  E.  20; 
Leavenworth  &c.  R.  Co.  v.  Rice,  10 
Kan.  426;  Eswin  v.  St.  Louis  &c. 
R.  Co.,  96  Mo.  290,  9  S.  W.  577;  Esler 
V.  Wabash  R.  Co.,  109  Mo.  App.  580, 
83  S.  W.  73;  Nuzum  v.  Railroad  Co., 
30  W.  Va.  228,  4  S.  E.  242;  Pennsyl- 
vania R.  Co.  V.  Hensil,  70  Ind.  569, 
36  Am.  Rep.  188;  Pennsylvania  R. 
Co.  V.  Horton,  132  Ind.  189,  31  N.  E. 
45. 

'"Williams  V.  Chicago  &c.  R.  Co., 
78  Neb.  695,  111  N.  W.  596,  113  N.  W. 
791,  14  L.  R.  A.  (N.  S.)  1224; 
Thomas  v.  Delaware  &c.  R.  Co.,  8 
Fed.  729,  and  authorities  there  cited; 
3  Elliott  Railroads  (2d  ed.),  §  1153. 
But  not  exclusively  and  blindly. 
Slattery  v.  New  York  &c.  R.  Co., 
203  Mass.  458,  89  N.  E.  622;  Lunder- 


gan  V.  New  York  &c.  R.  Co.,  203 
Mass.  460,  89  N.  E.  625;  Continental 
Imp.  Co.  V.  Stead,  95  U.  S.  161,  24 
L.  ed.  403;  Kelly  v.  Duluth  &c.  R. 
Co.,  92  Mich.  19,  52  N.  W.  81;  Miller 
V.  Terre  Haute  &c.  R.  Co.,  144  Ind. 
323,  43  N.  B.  257;  Heddles  v.  Chi- 
cago &c.  R.  Co.,  74  Wis.  239,  42  N. 
W.  237,  39  Am.  &  Eng.  R.  Cas.  645. 

™3  Elliott  Railroads  (2d  ed.), 
§  1153. 

''The  authorities  are  cited  and  re- 
viewed in  3  Elliott  Railroads  (2d 
ed.),  §  1155.  We  cite,  however,  a 
few  of  the  more  recent  cases  upon 
the  general  subject.  Greenwalt  v. 
Lake  Shore  &c.  R.  Co.,  165  Ind.  219, 
73  N.  B.  910,  74  N.  B.  1081;  Balti- 
more &c.  R.  Co.  V.  Peterson,  156 
Ind.  364,  59  N.  E.  1044;  Cincinnati 
&c.  Ry.  Co.  V.  Champ  (Ky.),  31  Ky. 
L.  1054,  104  S.  W.  988;  Hunter  v. 
Montana  Cent.  R.  Co.,  22  Mont.  525, 
57  Pac.  140;  Weinstein  v.  Toledo  &c. 
R.  Co.,  128  Mo.  App.  224,  106  S.  W. 
1125;  Davis  v.  Southern  R.  Co.,  68 
S.  Car.  446,  47  S.  E.  72S;  Lee  v. 
Northwestern  R.  Co.,  84  S.  Car.  125, 
65  S.  E.  1031,  with  which  compare, 
Holland  v.  Northern  Pac.  Ry.  Co., 
55  Wash.  266, 104  Pac.  252;  Brown  v. 
Chicago  &c.  R.  Co.,  109  Wis.  384,  85 
N.  W.  271.  And  see  Walsh  v.  Boston 
&c.  R.  Co.,  171  Mass.  52,  50  N.  E. 
453;  Kellsall  v.  New  York  &c.  R. 
Co.,  196  Mass.  554,  82  N.  E.  674. 
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not  the  proximate  cause  of  the  injury.^^  Thus,  if  the  traveler,  by 
other  means,  has  timely  notice  of  the  approach  of  the  train,  the  failure 
to  give  the  statutory  signals  cannot  be  considered  as  the  proximate 
•  cause  of  his  injury,  and  will  not,  therefore,  be  sufficient,  of  itself,  to 
render  the  company  liable. ^^  The  traveler  approaching  a  crossing 
usually  has  a  right  to  presume  that  the  statutory  signals  will  be  given,** 
but  he  is  not  relieved  from  the  duty  of  looking  up  and  down  the  track 
or  taking  other  reasonable  precautions  under  the  circumstances  merely 
because  the  company  has  omitted  to  give  such  signals.^^  The  mere  fact 


^  Briggs  v.  New  York  &c.  R.  Co.,  72 
N.  Y.  26;  Toledo  &c.  R.  Co.  v.  Jones, 
76  111.  311;  Parker  v.  Wilmington  &c. 
R.  Co.,  86  N.  C.  221;  Harlan  v.  St. 
Louis  &c.  R.  Co.,  65  Mo.  22;  Atchi- 
son &c.  R.  Co.  V.  Morgan,  31  Kan. 
77,  1  Pac.  298,  13  Am.  &  Bng.  R.  Cas. 
499,  and  note;  Selleck  v.  Lake  Shore 
&c.  R.  Co.,  58  Mich.  195,  24  N.  "W. 
774,  23  Am.  &  Eng.  R.  Cas.  338, 
and  note;  Galveston  &c.  R.  Co. 
V.  Harris  (Tex.  Civ.  App.),  53  S.  W. 
599;  Lake  Erie  &c.  R.  Co.  v.  Mike- 
.  sell,  23  Ind  App.  395,  55  N.  B.  488; 
Baltimore  &c.  R.  Co.  v.  Musgrave, 
24  Ind.  App.  295,  55  N.  B.  496;  Balti- 
more &c.  R.  Co.  V.  Young,  146  Ind. 
374,  45  N.  E.  479;  Chicago  &c.  R.  Co. 
V.  Thomas,  147  Ind.  35,  46  N.  E.  73; 
Chicago  &c.  R.  Co.  v.  Crisman,  19 
Colo.  30,  34  Pac.  286;  Horn  v.  Balti- 
more &c.  R.  Co.,  54  Fed.  301,  4  C. 
C.  A.  346;  Chrystal  v.  Troy  &c.  R. 
Co.,  124  N.  Y.  519,  26  N.  E.  IIOS. 
See  also,  Missouri  &c.  R.  Co.  v. 
Saunders,  101  Tex.  255,  106  S.  W. 
321,  14  L.  R.  A.  (N.  S.)  998,  and 
note.  But  compare  Lamb  v.  Mis- 
souri Pac.  R.  Co.,  147  Mo.  171,  48 
S.  W.  659,  51  S.  W.  81;  Palmer  v. 
Missouri  Pac.  R.  Co.,  53  Neh.  611,  74 
N.  W.  66. 

^=  Pakalinsky  v.  New  York  Cent.  R. 
Co.,  82  N.  Y.  424,  2  Am.  &  Eng.  R. 
Cas.  251;  Chicago  &c.  R.  Co.  v.  Bell, 
70  111.  102;  Houston  &c.  R.  Co.  v. 
Nixon,  52  Tex.  19;  Atchison  &c.  R. 
Co.  v.  Walz,  40  Kan.  433,  19  Pac. 
787;  Atchison  &c.  R.  Co.  v.  Judah, 
65  Kan.  474,  70  Pac.  346;  Stahl  v. 
Lake  Shore  &c.  R.  Co.,  117  Mich. 
273,  75  N.  W.  629,  630;  Hutchinson 
v.  Missouri  Pac.  R.  Co.,  161  Mo.  246, 
61  S.  W.  635,  852,  84  Am.  St.  710; 


Atlantic  &c.  R.  Co.  v.  Reiger,  95  Va. 
418,  28  S.  E.  590. 

**  Ernst  V.  Hudson  River  R.  Co., 
35  N.  Y.  9,  90  Am.  Dec.  761,  and 
note;  Pittsburgh  &c.  R.  Co.  v.  Mar- 
tin, 82  Ind.  476,  483;  Virginia  &c. 
R.  Co.  v.  White,  84  Va.  498,  5  S.  E. 
573,  10  Am.  St.  874;  Kennayde  v. 
Pacific  R.  Co.,  45  Mo.  255;  Wabash 
&c.  R.  Co.  V.  Central  Trust  Co.,  23 
Fed.  738;  Philadelphia  &c.  R.  Co. 
V.  Hagan,  47  Pa.  St.  244,  86  Am. 
Dec.  541;  Klanowski  v.  Grand 
Trunk  R.  Co.,  57  Mich.  525,  24  N. 
W.  801,  802;  Schmidt  v.  Burling- 
ton &c.  R.  Co.,  75  Iowa  606,  39  N. 
W.  916. 

"'  Ormsbee  v.  Boston  &c.  R.  Co.,  14 
R.  I.  102,  51  Am.  Rep.  354;  Gorton 
V.  Erie  R.  Co.,  45  N.  Y.  660;  Chi- 
cago &c.  R.  Co.  V.  Houston,  95  U. 
S.  697,  24  L.  ed.  542;  Schofield  v. 
Chicago  &c.  R.  Co.,  114  U.  S.  615,  618, 
29  L.  ed.  224,  5  Sup.  Ct.  1125;  Fletch- 
er V.  Atlantic  &c.  R.  Co.,  64  Mo.  484; 
Cincinnati  &c.  R.  Co.  v.  Butler,  103 
Ind.  31,  2  N.  E.  138;  Swanson  v.  Cen- 
tral R.  Co.,  63  N.  J.  L.  605,  44  Atl. 
852;  Miller  v.  Terre  Haute  &c.  R.  Co., 
144  Ind.  323,  43  N.  E.  257;  Korrady 
v.  Lake  Shore  &c.  R.  Co.,  131  Ind. 
261,  29  N.  B.  1069;  Louisville  &c. 
R.  Co.  V.  Stommel,  126  Ind.  35,  25 
N.  B.  863;  Baltimore  &c.  R.  Co.  v. 
Conoyer,  149  Ind.  524,  48  N.  E.  352, 
49  N.  E.  452.  See  also.  Union  Pac. 
R.  Co.  V.  Rosewater,  157  Fed.  168, 
84  C.  C.  A.  616,  15  L.  R.  A.  (N.  S.) 
803,  and  note.  Where,  however,  ob- 
stacles prevent  him  from  seeing  an 
approaching  train,  and  no  signals 
are  given,  he  can  not,  from  that 
fact  alone,  be  invariably  deemed 
guilty  of  contributory  negligence. 
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that  the  company  has  observed  the  statutory  requirements  is  not  always 
sufBcient  to  relieTe  it  from  liability;  if  it  fails  to  observe  other  reason- 
able precautions;^"  but  it  is  error,  in  an  action  against  a  railroad  com- 
pany for  negligence  at  a  city  crossing,  after  the  failure  to  sound  the 
whistle  has  been  shown  by  the  plaintiff,  to  refuse  to  admit  in  evidence 
for  the  defense  a  city  ordinance  prohibiting  the  sounding  of  whistles 
and  ringing  of  bells  upon  engines  within  the  city  limits.  ^^  It  is  to 
be  observed,  however,  that  in  a  populous  city  where  signals  cannot  be 
given  it  is  the  duty  of  the  company  to  run  its  trains  at  such  a  rate  of 
speed  as  not  to  put  in  jeopardy  the  safety  of  persons  having  a  right 
to  use  the  highways.  It  is  obvious  that  where  the  streets  of  a  large  city 
are  much  used  the  high  rate  of  speed  allowable  in  rural  districts  will 
not  be  permissible,  even  in  the  absence  of  express  state  or  municipal 
regulations.*' 

§  1023.  (788)  Ordinary  care  may  require  signals  in  absence  of 
statute. — Although  there  may  be  no  statute  requiring  signals  or  warn- 
ing of  the  approach  of  a  train  to  be  given,  yet,  if  ordinary  care  and 
reasonable  prudence  require  them,  the  failure  to  give  them  will  be 
negligence.*'    Whether  there  is  or  is  not  a  statute,  it  is  the  duty  of  a 

»"  Linfield  v.  Old  Colony  R.  Co.,  10  son,   106  111.   142,  and  see   confllct- 

Cush.  (Mass.)  562,  57  Am.  Dec.  124;  ing    authorities    cited    in    3    Elliott 

Eaton  v.  Fitchburg  R.  Co.,  129  Mass.  Railroads    (2d   ed.),    §§    1155,    1158, 

364;    Webb  v.  Portland  &c.  R.   Co.,  and  in  note  to  New  York  &c.  R.  Co. 

57  Me.  117,  134;   South  &  N.  Ala.  R.  v.  Leamon,  15  L.  R.  A.  426. 

Co.  V.  Thompson,  62  Ala.  494;   Mis-  "Pennsylvania   Co.   v.   Hensil,   70 

souri  Pac.  R.  Co.  v.  Moffatt,  56  Kan.  Ind.  569,  36  Am.  Rep.  188.    But  see 

667,  44  Pac.   607;    Dyer  v.  Erie  R.  Bracken  v.  Pennsylvania  R.  Co.,  32 

Co.,  71  N.  Y.  228;    Pennsylvania  R.  Pa.  Super.  Ct.  22. 

Co.  v.  Miller,  99  Fed.  529,  39  C.  C.  »» Chicago   &c.   R.    Co.   v.    Spilker, 

A.  642;  Grand  Trunk  R.  Co.  v.  Ives,  134    Ind.    380,    387,    33    N.    E.    280 

144  U.  S.  408,  36  L.  ed.  485,  12  Sup.  (quoting  text).    See  also,  Cleveland 

Ct.  679;    Gulf  &c.  R.  Co.  v.  Hamil-  &c.  R.  Co.  v.  Lynn,  171  Ind.  589,  85 

ton  (Tex.  Civ.  App.),  28  S.  W.  906;  N.  E.  999,  86  N.  E.  1017;  Southern  R. 

Richardson  v.  New  York  &c.  R.  Co.,  Co.  v.  Winchester,  127  Ky.  144,  105  S. 

133  N.  Y.  563,  30  N.  E.  1148;    Chi-  W.  167,  32  Ky.  L.  19;    Philadelphia 

cago  &c.  R.  Co.  V.  Boggs,  101  Ind.  &c.  R.  Co.  v.  Wharton,  75  Pa.  St.  257; 

522,    51    Am.   Rep.    761.      See    also.  Crane   v.   Pennsylvania  R.   Co.,   218 

Florida    Cent.    &c.    R.    Co.    v.    Pox-  Pa.  560,  67  Atl.  877. 

worth,  41  Fla.  1,  25  So.  S38,  79  Am.  ^"Paducah  &c.  R.  Co.  v.  Hoehl,  12 

St.  149;  Ohio  &c.  R.  Co.  v.  McDaneld,  Bush  (Ky.)  41,  18  Am.  Ry.  Rep.  338; 

5  Ind.  App.  108,  31  N.  E.  836;   Less-  Craig  v.  New  York  &c.  R.  Co.,  118 

mer   v.    New   York   &c.    R.    Co.,    72  Mass.    431;     Guggenheim    v.    Lake 

Conn.    208,    44    Atl.    38;     Bickel    v.  Shore  &c.  R.  Co.,  66  Mich.  150,  33  N. 

Pennsylvania   R.    Co.,   217   Pa.   456,  W.  161;  McGrath  v.  New  York  Cent. 

66  Atl.  756,  118  Am.  St.  926.    Com-  R.  Co.,  63  N.  Y.  522;  Loucks  v.  Chi- 

pare  Chicago  &c.  R.  Co.  v.  Robin-  cago  &c.  R.  Co.,  31  Minn.  526,  18  N. 
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railroad  company  to  use  reasonable  and  ordinary  care  to  prevent  injury 
to  travelers  who  themselves  exercise  ordinary  care.  It  is  generally  for 
the  jury  to  determine,  in  such  cases,  what  notice  is  reasonable  under 
the  circumstanceSj^"  but  it  may  sometimes  be  a  question  of  law  for  the 
court.'^ 

§  1024.  Duty  to  keep  a  lookout — ^Lights. — It  is  frequently  provided 
by  statute  or  ordinance  that  railroad  companies  shall  keep  a  lookout 
as  their  trains  approach  crossings,  and  this  may  be  required,  in  order 
to  constitute  reasonable  care,  even  in  the  absence  of  any  statute  or 
ordinance  upon  the  subject,"^  particularly  where  the  crossing  is  un- 


W.  651;  Winstanley  v.  Chicago  &c. 
R.  Co.,  72  Wis.  375,  39  N.  W.  856; 
Chicago  &c.  R.  Co.  v.  Still,  19  111. 
499,  71  Am.  Dec.  236.  See  also,  Flor- 
ida Cent.  &c.  R.  Co.  v.  Titusville, 
41  Pla.  1,  25  So.  338,  79  Am.  St.  149; 
Cleveland  &c.  R.  Co.  v.  Miles,  162 
Ind.  646,  70  N.  E.  985;  Ohio  &c.  R. 
Co.  V.  McDonald,  5  Ind.  App.  108,  31 
N.  E.  836.  Habitual  neglect  to  give 
signals  is  an  indictable  nuisance. 
Louisville  &c.'  Co.  v.  Commonwealth, 
13  Bush  (Ky.)  388,  26  Am.  Rep.  205. 

»"  Shaber  v.  St.  Paul  &o.  R.  Co.,  28 
Minn.  103,  9  N.  "W.  575;  Cordell  v. 
New  York  Cent.  R.  Co.,  64  N.  Y.  535; 
Linfield  v.  Old  Colony  R.  Co.,  10 
Cush.  (Mass.)  562,  57  Am.  Dec.  124. 
See  also,  Atchison  &c.  R.  Co.  v.  Wil- 
ley,  57  Kan.  764,  48  Pao.  25;  Klotz  v. 
Winona  &c.  R.  Co.,  68  Minn.  341,  71 
N.  W.  257.  And  compare  Chesapeake 
&c.  R.  Co.  v.  Steele,  84  Fed.  93,  29 
C.  C.  A.  81;  Northern  Pac.  R.  Co.  v. 
Krohne,  86  Fed.  230,  29  C.  C.  A.  674; 
Vandewater  v.  New  York  &c.  R.  Co., 
135  N.  Y.  583,  32  N.  E.  636,  18  L.  R. 
A.  771;  Butts  v.  Atlantic  &c.  R.  Co., 
133  N.  Car.  82,  45  S.  E.  472. 

"» Loucks  V.  Chicago  &c.  R.  Co.,  31 
Minn.  526,  18  N.  W.  651. 

°^Marcott  v.  Marquette  &c.  R. 
Co.,  47  Mich,  1,  10  N.  W.  53,  4  Am. 
&  Bng.  R.  Cas.  548;  Hinkle  v.  Rich- 
mond &c.  R.  Co,.  109  N.  Car.  472, 
13  S.  E.  884,  26  Am.  St.  581;  Brad- 
ley v.  Ohio  River  &c.  R.  Co.,  126 
N.  Car.  735,  36  S.  E.  181;  Robin- 
son v.  Western  Pac.  R.  Co.  48  Cal. 
409;  Zipperlen  v.  Southern  Pac.  R. 
Co.,  7  Cal.  App.  206,  93  Pac.  1049; 


Southern  R.  Co.  v.  Winchester,  127 
Ky.  144,  105  S.  W.  167,  32  Ky.  L. 
19;  Holmes  v.  Missouri  Pac.  R. 
Co.,  207  Mo.  149,  105  S.  W.  624; 
Johnson  v.  Great  Northern  R.  Co., 

7  N.  Dak.  284,  75  N.  W.  250;  Kel- 
ler v.  Philadelphia  &c.  R.  Co.,  214 
Pa.  82,  63  Atl.  413;  St.  Louis 
&c.  R.  Co.  V.  Mathias,  50  Ind.  65; 
Leavitt  v.  Terre  Haute  &c.  R.  Co.,  5 
Ind.  App.  513,  31  N.  E.  860,  32  N. 
E.  866;  Johnson  v.  Chicago  &c.  R. 
Co.,  49  Wis.  529,  5  N.  W.  886;  Frick 
V.  St.  Louis  &c.  R.  Co.,  75  Mo.  595, 

8  Am.  &  Eng.  R.  Cas.  280;  Chicago 
&c.  R.  Co.  V.  Ryan,  70  111.  211; 
Missouri  ,&c.  R.  Co.  v.  Matherly, 
35  Tex.  Civ.  App.  604,  81  S.  W. 
589;  Missouri  &c.  R.  Co.  v.  Jack- 
son (Tex.  Civ.  App.),  88  S.  W.  406, 
90  S.  W.  702;  Paris  &c.  R.  Co.  v.  Cal- 
vin (Tex.  Civ.  App.),  103  S.  W.  428, 
affirmed  in  101  Tex.  291, 106  S.W.  879.. 
In  New  York  &c.  R.  Co.  v.  Kistler,  66 
Ohio  St.  326,  64  N.  E.  130,  132,  it 
is  said  that  it  is  the  duty  of  the 
engineer  to  keep  a  lookout  along 
the  track  ahead,  but  he  is  not  ex- 
pected to  see  anything  at  the  side 
that  does  not  come  within  range 
of  his  vision  while  so  doing.  In 
St.  Louis  &c.  R.  Co.  V.  Tomlin- 
son,  78  Ark.  251,  94  S.  W.  613,  it 
was  held  that  under  the  circum- 
stances, especially  as  there  was  a 
curve  in  the  road  so  that  persons 
could  not  be  seen  from  one  side 
alone,  it  was  necessary  to  keep  a 
lookout  on  the  other  side.  In  some 
jurisdictions  it  is  held  that  the  en- 
gineer or  fireman  must  keep  a  con- 
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usually  dangerous/'  or  the  train  is  backed  over  the  crossing,  or  the 
like,'*  but,  as  already  stated,  under  ordinary  circumstances  the  en- 
gineer or  other  employe  on  the  lookout  may  assume  that  an  adult  on 
the  track  or  approaching  the  track,  and  who  is  apparently  able  to  do 
so,  will  yield  the  right  of  way,  and  exercise  due  care  to  avoid  a  col- 
lision. It  is  usually  the  duty  of  the  engineer  to  keep  a  lookout,  and  it 
cannot  ordinarily  be  said  as  a  matter  of  law  that  it  is  negligence  for 
the  fireman  not  to  do  so,  especially  when  his  duties,  such  as  shoveling 
in  coal,  occupy  his  attention.'*^  jt  is  usually  the  duty  of  the  company 
at  night  to  have  a  headlight  on  the  locomotive  or  a  light  on  the  car 
nearest  the  crossing,  where  the  train  is  backed  over  it,  unless  reasonable 
care  is  exercised  to  provide  some  other  efficient  precaution  to  take  its 
place.'^  But  when  a  headlight  is  provided  the  company  is  not  liable, 
where  it  exercises  due  care,  merely  because  the  light  is  temporarily  ob- 
scured by  causes  beyond  its  control.'®  Nor  is  it  liable  merely  because 
there  was  no  headlight  where  the  train  was  plainly  visible  and  the  ab- 


tinuous  lookout  wherever  persons 
may  reasonably  be  expected  upon 
the  track  even  if  they  are  not  at  a 
public  crossing.  Smith  v.  Norfolk 
&c.  R.  Co.,  114  N.  Car.  728,  19  S.  E. 
863,  923,  25  L.  R.  A.  287,  and  note. 

"^East  Tenn.  &c.  R.  Co.  v.  White, 
5  Lea  (Tenn.)  540,  8  Am.  &;  Eng.  R. 
Cas.  65;  Marcott  v.  Marquette  &c. 
R.  Co.,  47  Mich.  1,  10  N.  W.  52.  In 
Black  v.  Rock  Island  &c.  R.  Co., 
125  La.  Ann.  101,  51  So.  82,  the  com- 
pany was  held  liable  for  injury  to 
a  traveler,  where  the  company's  em- 
ployes ran  the  engine  over  the  cross- 
ing without  lookout  or  light,  on  a 
dark  night,  largely  on  their  own  ac- 
count and  in  abuse  of  their  author- 
ity. 

»' Barley  v.  Chicago  &c.  R.  Co., 
4  Biss.  (U.  S.  C.  C.)  430;  Chicago 
&c.  R.  Co.  V.  Triplett,  38  111.  482; 
Kansas  Pac.  R.  Co.  v.  Pointer,  14 
Kan.  37;  Robinson  v.  Western  Pac. 
R.  Co.,  48  Cal.  409;  Baltimore  &c. 
R.  Co.  V.  Peterson,  156  Ind.  364,  59 
N.  E.  1044;  Gass  v.  Missouri  Pac.  R. 
Co.,  57  Mo.  App.  574;  Chicago  &c. 
R.  Co.  V.  Sharp,  63  Fed.  532,  11  C. 
C.  A.  337;  Schlimgen  v.  Chicago  &c. 
R.  Co.,  90  Wis.  186,  62  N.  W.  1045; 
Wiley  V.  Long  Island  &c.  R.  Co.,  76 
34—11  Elliott  R.  and  S. 


Hun  (N.  Y.)  29;  St.  Louis  &c.  R. 
Co.  V.  Johnson,  74  Ark.  372,  86  S. 
W.  282;  Smith  v.  Pere  Marquette 
R.  Co.,  136  Mich.  224,  98  N.  W.  1022. 
But  compare  Richmond  &c.  R.  Co. 
V.  Yeamans,  86  Va.  860,  12  S.  E.  946. 

"■a  See  Louisville  &c.  R.  Co.  v. 
Creighton,  106  Ky.  42,  50  S.  W.  227, 
20  Ky.  L.  1691,  1898;  Brammer's 
Adm'r  v.  Norfolk  &c,  R.  Co.,  104  Va. 
50,  51  S.  E.  211;  O'Brien  v.  Wiscon- 
sin Cent.  R.  Co.,  119  Wis.  7,  96  N.  W. 
424.  Compare  St.  Louis  &c.  R.  Co.  v. 
Denty,  63  Ark.  177,  37  S.  W.  719. 

°=  Smedis  v.  Brooklyn  &c.  R.  Co., 
88  N.  Y.  13;  Cheney  v.  New  York 
Cent.  R.  Co.,  16  Hun  (N.  Y.)  415; 
Nashville  R.  Co.  v.  Smith,  6  Heisk. 
(Tenn.)  174;  Chicago  &c.  R.  Co.  v. 
Garvy,  58  111.  83;  Chicago  &c.  R.  Co. 
V.  Sharp,  63  Fed.  532,  11  C.  C.  A. 
337;  Becker  v.  Missouri  Pac.  R.  Co., 
102  Mo.  544,  13  S.  W.  1053,  9  L.  R. 
A.  157n;  Missouri  &c.  R.  Co.  v. 
Finch  (Tex.  Civ.  App.),  31  S.  W.  84. 
See  also,  St.  Louis  &c.  R.  Co.  v. 
Johnson,  75  Ark.  372,  86  S.  W.  282; 
Lake  Erie  &c.  R.  Co.  v.  Zoffinger, 
107  111.  199. 

=»  Louisville  &c.  R.  Co.  v.  Melton, 
2  Lea  (Tenn.)  262.  (Light  obscured 
by  mist.) 
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sence  of  the  headlight  was  not  a  proximate  cause  of  the  injury.®^  An 
ordinary  lantern  has  been  held  insnfBcient  to  meet  the  requirements  of 
an  ordinance  prescribing  a  "conspicuous  light"  on  a  car  moving  back- 
ward at  night.** 

§  1025.  (789)  Kate  of  speed. — ^Where  a  railroad  crosses  a  highway 
in  a  city  or  town,  and  the  crossing  is  not  protected  by  a  gate  or  watch- 
man, it  is  generally  the  duty  of  the  company  to  so  moderate  the  speed 
of  its  trains  that  the  sound  of  the  whistle  or  bell  can  be  heard  by  trav- 
elers upon  the  street  in  time  to  give  them  effectual  warning ;°'  but  aside 
from  legislative  or  municipal  requirement,  a  high  rate  of  speed  is  not, 
as  a  rule  at  least,  negligence  per  se,^""  and  a  high  rate  of  speed  may  be 
perfectly  proper  at  country  crossings,  although  it  might  be  negligence 
in  a  populous  city.^  A  railroad  company  is  liable,  however,  in  a  proper 
case,  for  injuries  caused  by  running  its  trains  at  a  rate  of  speed  pro- 
hibited by  statute,^  and  it  may  be  negligent  even  in  permitting  its 


»'  Daniels  v.  Staten  Island  &c.  Co., 
125  N.  Y.  407,  26  N.  B.  466. 

»» Chicago  &c.  R.  Co.  v.  Walsh,  157 
111.  672,  41  N.  E.  900;  Chicago  &c. 
R.  Co.  V.  Trayes,  33  111.  App.  307. 

»» Continental  &c.  Co.  v.  Stead,  95 
U.  S.  161,  24  L.  ed.  403;  Louisville 
&c.  R.  Co.  V.  Commonwealth,  80  Ky. 
143,  44  Am.  Rep.  468ii,  14  Am.  & 
Eng.  R.  Cas.  613i 

^"Reading  &c.  R.  Co.  v.  Ritchie, 

102  Pa.  St.  425;  Terra  Haute  &c.  R. 
Co.  V.  Clark,  73  Ind.  168;  Southern 
Ind.  R.  Co.  V.  Messack,  35  Ind.  App. 
676,  74  N.  E.  1097,  1098;  Warner  v. 
New  York  Cent.  R.  Co.,  44  N.  Y. 
465;  Western  R.  Co.  v.  Sistrunk, 
85  Ala.  3&2,  5  So.  79;  Dyson 
V.  New  York  &c.  R.  Co.,  57 
Conn.  9,  17  Atl.  137,  14  Am.  St.  82; 
Reed  v.  Queen  Anne's  R.  Co.,  4  Pen. 
(Del.)  413,  57  Atl.  529;  Partlaw  v. 
Illinois  Cent.  R.  Co.,  150  111.  821,  37 
N.  E.   663;    Hatcher  v.   McDermott, 

103  Md.  78,  63  Atl.  214;  New  York 
&c.  R.  Co.  V.  Kistler,  66  Ohio  St. 
326,  64  N.  B.  130;  Omaha  &c.  Valley 
R.  Co.  V.  Talhot,  48'  Neb.  627,  67  N. 
W.  599;  Bittner  v.  Crosstown  R.  Co., 
153  N.  Y.  76,  80,  46  N.  B.  1044,  60 
Am.  St.  588.  But  a  high  rate  of 
speed   may   be    deemed   negligence 


during  busy  hours  in  a  populous 
city  where  the  streets  are  thronged 
with  people.  Here,  as  elsewhere,  the 
rule  is  that  the  care  must  be  pro- 
portioned to  the  known  and  prob- 
able danger.  See  last  note  to  §  1022 
(787),  ante. 

'Telfer  v.  Northern  R.  Co.,  1 
Vroom  (N.  J.)  188.  See  also,  Dela- 
ware &c.  R.  Co.  V.  Converse,  139  U. 
S.  469,  35  L.  ed.  213,  11  Sup.  Ct. 
569;  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408,  36  L.  ed.  485,  12  Sup. 
Ct.  679;  Chicago  &c.  R.  Co.  v.  Dillon, 
123  111.  570,  15  N.  E.  181,  5  Am.  St. 
559;  Louisville  &c.  R.  Co.  v.  Webb, 
97  Ala.  308,  12  So.  374;  Hicks  v. 
New  York  &c.  R.  Co.,  164  Mass.  424, 
41  N.  E.  721,  49  Am.  St.  471;  Cleve- 
land &c.  R.  Co.  V.  Harrington,  131 
Ind.  426,  30  N.  E.  37;  Lake  Shore 
&e.  R.  Co.  V.  Barnes,  166  Ind.  7,  76 
N.  E.  629,  630,  3  L.  R.  A.  (Nl  S.) 
778n  (citing  text). 

^Haas  V.  Chicago  &c.  R.  Co.,  41 
Wis.  44;  Correll  v.  Burlington  &c. 
R.  Co.,  38  Iowa  120,  18  Am.  Rep.  22; 
St.  Louis  &c.  R.  Co.  V.  Mathias,  50 
Ind.  65;  Chicago  &c.  R.  Co.  v. 
Becker,  84  111.  488;  Schmidt  v.  Bur- 
lington &c.  R.  Co.,  75  Iowa  606,  39 
N.  W.  916. 
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trains  to  approach  a  dangerovis  crossing  at  a  rate  of  speed  as  great  as 
that  allowed  by  statute.^ 

§  1026.  (790)  Flagmen,  signs  and  gates— Misleading  travelers.— 

The  track  itself  is  a  warning  of  danger/  and,  in  the  absence  pf  a  stat- 
utory requirement,  railroad  companies  are  not  generally  bound  to  place 
flagmen,  signs,  or  gates  at  their  crossings,''  but  where  a  crossing  is  ex- 
ceptionally dangerous,  ordinary  and  reasonable  care  and  prudence  may 
require  that  some  such  action  shall  be  taken  by  the  company.^    If  a 

"Louisville  &c.  R.  Co.  v.  Milam,  47  Mich.  401,  11  N.  "W.  216  (sign- 
9  Lea  (Tenn.)  223;  Shaber  v.  St.  boards);  McGrath  v.  New  York 
Paul  &c.  R.  Co.,  28  Minn.  103,  9  Cent  R.  Co.,  59  N.  Y.  468,  17  Am. 
N.  W.  575;  Patterson's  R.  Accident  Rep.  359,  and  note;  3  Elliott  Rail- 
Law,  §  157.  See  also,  to  this  effect  roads,  §  1157.  See  also,  Illinois  Cent, 
and  to  the  effect  that  circumstances  R.  Co.  v.  O'Neill,  177  Fed.  328.  But 
may  make  the  rate  of  speed  negli-  municipal  corporations  may  require 
gent,  and  that  the  question  is  gates  and  flagmen  in  cases  where  the 
usually  for  the  jury,  Louisville  &c.  public  safety  demands. 
R.  Co.  V.  French,  69  Miss.  121,  12  So.  °  Pennsylvania  R.  Co.  v.  Matthews, 
338;  Wabash  R.  Co.  v.  Henks,  91  7  Vroom  (N.  J.)  531;  Kansas  Pac. 
111.  406;  Chicago  &c.  R.  Co.  v.  R.  Co.  v.  Richardson,  25  Kan.  391; 
Becker,  84  111.  483;  Chicago  &c.  R.  Eaton  v.  Fitchburg  R.  Co.,  129  Mass. 
Co.  V.  Harwood,  80  111.  88;  Chicago  364.  It  has  been  held  that  it  is  for 
&c.  R.  Co.  V.  Boggs,  101  Ind.  522,  51  the  jury  to  determine  whether  rea- 
Am.  Rep.  761;.  Annacker  v.  Chicago  sonable  care  required  a  flagman  or 
&c.  R.  Co.,  81  Iowa  267,  47  N,  W.  gate  under  the  circumstances.  Mis- 
68;  Bilton  v.  Southern  Pac.  R.  Co.,  souri  &c.  R.  Co.  v.  Magee,  92  Tex. 
148  Cal.  443,  83  Pac.  440,  442;  McGill  616,  50  S.  W.  1013;  Chicago  &c.  R. 
v.  Pittsburgh  &c.  R.  Co.,  152  Pa.  St.  Co.  v.  Kowalski,  92  Fed.  310,  34  C. 
331,  25  Atl.  540.  C.  >A.    1.     And  •  such   questions    are 

*  McGrath  v.  New  York  Cent.  R.  usually  for  the  jury.  Baton  v.  Fitch- 
Co.,  59  N.  Y.  468,  473,  17  Am.  Rep.  burg  &c.  R.  Co.,  129  Mass.  364,  2  Am. 
359n;  Pierce  Railroads,  353;  Stubley  &  Bng.  R.  Cas.  183;  Shaber  v.  St. 
V.  London  &c.  R.  Co.,  L.  R.  1  Ex.  Paul  &c.  R.  Co.,  28  Minn.  103,  9  N. 
13;  Mynning  v.  Detroit  &c.  R.  Co.,  W.  575,  2  Am.  &  Eng.  R.  Cas.  185; 
64  Mich.  93,  31  N.  W.  147,  8  Am.  St.  Baltimore  &c.  R.  Co.  v.  Whitacre, 
804;  Elliott  v.  Chicago  &c.  R.  Co.,  35  Ohio  St.  627;  Elkins  v.  Boston  &c. 
150  U.  S.  245,  37  L.  ed.  1068,  14  R.  Co.,  115  Mass.  190;  Schmitz  v. 
Sup.  Ct.  85,  86;  Bitner  v.  Utah  &c.  St.  Louis  &c.  R.  Co.,  119  Mo.  256,  24 
R.  Co.,  4  Utah  502,  11  Pac.  620;  State  S.  W.  472,  23  L.  R.  A.  250;  Omaha 
V.  Union  R.  Co.,  70  Md.  69,  18  Atl.  &c.  R.  Co.  v.  Brady,  39  Neb.  27,  57 
1032;  Murray  v.  Missouri  Pac.  R.  N.  W.  767;  Heddles  v.  Chicago  &c. 
Co.,  101  Mo.  236,  13  S.  W.  817,  20  R.  Co.,  il  Wis.  228,  46  N.  W.  115, 
Am.  St.  601;  Oleson  v.  Lake  Shore  20  Am.  St.  106,  and  note;  Central 
&c.  R.  Co.,  143  Ind.  405,  411,  42  N.  Texas  &c.  R.  Co.  v.  Gibson  (Tex. 
E.  736,  32  L.  R.  A.  149.  Civ.   App.);    83    S.   W.   862.    It  has 

^Welsch  V.   Hannibal  &c.  R.  Co.,  been  held  negligence  on  the  part  of 

72  Mo.  451,  37  Am.  Rep.  440;  Beisle-  a    railroad    company    not    to    have 

gel  v.  New  York  Cent.  R.  Co.,  40  N.  someone  give  notice  of  the  approach 

Y.  9;   Stubley  v.  London  &c.  R.  Co.,  of  trains  at  a  crossing  in  a  large 

L.    R.    1    Ex.    13    (gate) ;    State   v.  city.    Central  Pass.  R.  Co.  v.  Kuhn, 

Philadelphia  &c.  R.  Co.,  47  Md.  76;  86  Ky.   578,  6  S.  W.  441,  9  Ky.  L. 

Haas  v.   Grand  Rapids  &c.  R.  Co.,  725,  9  Am.  St.  309. 
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railroad  company  does  post  a  fiagman  at  the  crossing,  his  negligent 
failure  to  perform  the  duties  of  his  post  will  be  considered  as  negli- 
gence on  the  part  of  the  company,'  and  his  withdrawal  by  the  company 
without  notice  to  the  public  is  evidence  of  negligence  on  the  part  of 
the  company.^  So,  where  a  railroad  company,  in  pursuance  of  a  city 
ordinance,  has  erected  gates  and  stationed  a  watchman  at  a  street 
crossing,  the  absence  of  the  watchman  from  his  post  and  the  failure 
to  lower  the  gates  while  a  train  is  approaching,  in  violation  of  such 
ordinance,  makes  the  company  a  wrong-doer;  and  the  traveler  who 
finds  the  gate  open  and  receives  no  warning  from  the  flagman  has  a 
right  to  assume  that  there  are  no  approaching  trains."  If,  acting  upon 
this  assumption,  and  having  exercised  due  care,  he  enters  upon  the 
crossing  and  is  instantly  confronted  by  trains  going  in  opposite  direc- 
tions, so  that  he  becomes  confused  by  the  unexpected  danger  and  is 
struck  and  killed  by  one  of  the  trains,  the  railroad  company  is  liable.^" 


'Kissenger  v.  New  York  &c.  R. 
Co.,  56  N.  Y.  538,  543;  Dolan  v.  Dela- 
ware &c.  Co.,  71  N.  Y.  285;  Louis- 
ville &c.  R.  Co.  V.  Webb,  90  Ala.  185, 
8  So.  518,  11  L.  R.  A.  674;  Dickson 
V.  Missouri  Pac.  R.  Co.,  104  Mo.  491, 
16  S.  W.  381;  Sweeny  v.  Old  Colony 
R.  Co.,  10  Allen  (Mass.)  368,  87  Am. 
Dec.  644n;  Peck  v.  Michigan  Cent. 
R.  Co.,  57  Mich.  3,  23  N.  W.  466,  19 
Am.  &  Eng.  R.  Cas.  257. 

» Pittsburgh  &c.  R.  Co.  v.  Yundt, 

78  Ind.  373,  41  Am.  Rep.  580;  St. 
Louis  &c.  R.  Co.  V.  Dunn,  78  111.  197; 
Heddles  v.  Chicago  &c.  R.  Co.,  74 
Wis.  239,  42  N.  W.  237;  Richmond 
V.  Chicago  &c.  R.  Co.,  87  Mich.  374, 
49  N.  W.  621;  Mitchell  v.  Illinois 
Cent.  R.  Co.,  110  La.  Ann.  630,  34 
So.  714,  98  Am.  St.  472;  Montgomery 
V.  Missouri  Pac.  R.  Co.,  181  Mo.  477, 

79  S.  W.  930;  Dolan  v.  Delaware  &c. 
Co.,  71  N.  Y.  285.  Compare  McGrath 
V.  New  York  Central  R.  Co.,  59  N.  Y. 
468,  17  Am.  Rep.  359n. 

»Whelan  v.  New  York  &c.  R.  Co., 
38  Fed.  15;  Wanless  v.  North  East- 
ern R.  Co.,  L.  R.  6  Q.  B.  481;  Rail- 
way Co.  V.  Schneider,  45  Ohio  St. 
678;  Baker  v.  Pendergast,  32  Ohio 
St.  494,  30  Am.  Rep.  620;  Pennsyl- 
vania R.  Co.  V.  Stegemier,  118  Ind. 
305,  20  N.  E.  843,  10  Am.  St.  136; 
Evans  v.  Lake  Shore  &c.  R.  Co.,  88 


Mich.  442,  50  N.  W.  386,  14  L.  R.  A. 
223;  Fitzgerald  v.  Long  Island  R. 
Co.,  117  N.  Y.  653,  22  N.  B.  1133.  But 
this  will  not  excuse  the  entire  want 
of  care  on  the  part  of  the  traveler. 
Greenwood  v.  Philadelphia  &c.  R. 
Co.,  124  Pa.  St.  572,  17  Atl.  188,  10 
Am.  St.  614,  3  L.  R.  A.  44;  Central 
Passenger  R.  Co.  v.  Kuhn,  86  Ky. 
578,  6  S.  W.  441,  9  Ky.  L.  725,  9  Am. 
St.  309;  Cadwallader  v.  Railway  Co., 
128  Ind.  518,  27  N.  E.  161;  Berry  v. 
Railroad  Co.,  48  N.  J.  L.  141,  4  Atl. 
303;  White  v.  Chicago  &c.  R.  Co., 
102  Wis.  489,  78  N.  W.  585;  Denver 
&c.  R.  Co.  v.  Gustafson,  21  Colo.  393, 
41  Pac.  505. 

^"Pennsylvania  Co.  v.  Stegemeler, 
118  Ind.  305,  20  N.  E.  843,  10  Am. 
St.  136;  Hooper  v.  Boston  &c.  R.  Co., 
81  Me.  260,  17  Atl.  64.  See  also. 
Central  Trust  Co.  v.  Wabash  &c.  R. 
Co.,  27  Fed.  159;  Greany  v.  Long 
Island  R.  Co.,  101  N.  Y.  419,  5  N.  E. 
425;  Chicago  &c.  R.  Co.,  v.  Hutchin- 
son, 120  111.  587, 11 N.  E.  855,  2  Wood. 
R.  Law  1328;  2  Thomp.  Neg.  (2d  ed.), 
§  1616;  Glushing  v.  Sharp,  96  N.  Y. 
676;  Stapley  v.  London  &c.  R.  Co., 
L.  R.  1  Ex.  21;  Peirce  v.  Jones,  22 
Ind.  App.  163,  53  N.  E.  431;  King  v. 
Chicago  &c.  R.  Co.,  77  Minn.  104, 
79  N.  W.  611.  Compare  Philadelphia 
&c.  R.  Co.  V.  Boyer,  97  Pa.  St.  91; 
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The  familiar  rule  that  one  eonfronted  by  a  sudden  danger  brought 
upon  him  by  the  negligence  of  another  is  not  to  be  expected  to  act 
with  the  coolness  and  prudence  required  in  other  cases  applies,  and  the 
wrong-doing  company  is  not  necessarily  exonerated,  although  the  in- 
jured person  may  not  have  acted  with  such  prudence  and  care.^^  But 
the  mere  fact  that  gates  are  open  or  that  the  flagman  is  absent,  or  even 
that  the  flagman  gives  a  signal  or  invitation  to  cross,  while  often  im- 
portant and  sometimes  controlling  on  the  question  of  contributory 
negligence,  does  not  ordinarily  justify  the  traveler  in  crossing  blindly 
and  omitting  to  take  proper  precautions  under  the  circumstances.^^ 


Peck  V.  New  York  &c.  R.  Co.,  50 
Conn.  379;  and  see  3  Elliott  Rail- 
roads, §  1171,  and  authorities  there 
cited. 

"  Barton  v.  Springfield,  110  Mass. 
131;  Weare  v.  Fitchburg,  110  Mass. 
334;  Voak  v.  Northern  Central  R. 
Co.,  75  N.  Y.  320;  Karr  v.  Parks,  40 
Cal.  188,  10  L.  ed.  114;  Stokes  v. 
Saltonstall,  13  Pet.  (U.  S.)  181,  10 
L.  ed.  115;  Southwestern  R.  Co. 
v.  Paulk,  24  Ga.  356;  Gumz  v. 
Chicago  &c.  R.  Co.,  52  Wis. 
672,  10  N.  W.  11.  The  doctrine 
is  forcibly  illustrated  by  the  case 
of  Moore  v.  Central  R.  Co.,  47  Iowa 
688,  in  which  it  was  held  that  one 
endeavoring  to  escape  from  a  run- 
away team  of  horses  could  not  be 
denied  recovery  upon  the  ground  of 
contributory  negligence.  The  doc- 
trine is  one  of  wide  sweep,  and  has 
been  applied  in  a  great  variety  of 
cases.  Coulter  v.  American  &c.  Ex- 
press Co.,  56  N.  Y.  585;  Dublin  &c. 
Co.  V.  Slattery,  L.  R.  3  App.  Cases 
1155;  Collins  v.  Davidson,  19  Fed. 
83;  Knapp  v.  Sioux  City  &c.  R.  Co., 
65  Iowa  91,  21  N.  W.  198,  54  Am. 
Rep.  1;  Wesley  City  Coal  Co.  v. 
Healer,  84  111.  126;  Mark  v.  St.  Paul 
&c.  R.  Co.,  30  Minn.  493,  16  N.  W. 
367;  Iron  R.  Co.  v.  Mowery,  36  Ohio 
St.  418,  38  Am.  Rep.  597;  Stickney 
V.  Maidstone,  30  Vt.  738.  See  also, 
Pittsburg  &c.  R.  Co.  v.  Burton,  139 
Ind.  357,  37  N.  E.  150,  38  N.  E.  594; 
Louisville  &c.  R.  Co.  v.  Molloy,  122 
Ky.  219,  28  Ky.  L.  1113,  91  S.  W.  685; 
International  &c.  R.  Co.  v.  Neff,  87 
Tex.  303,  28  S.  W.  283.  The  prin- 
ciple is  essentially  the  same  as  that 
which  exonerates  a  person  from  the 
charge    of    contributory    negligence 


where  he  exposes  himself  to  dan- 
ger to  save  life.  Eckert  v.  Long  Is- 
land R.  Co.,  43  N.  Y.  502,  3  Am.  Rep. 
721;  Linnehan  v.  Sampson,  126 
Mass.  506,  30  Am.  Rep.  692;  Cot- 
trill  V.  CShicago  &c.  R.  Co.,  47  Wis. 
634,  3  N.  W.  376,  32  Am.  Rep.  796; 
Pennsylvania  Co.  v.  Roney,  89  Ind. 
453,  46  Am.  Rep.  173.  But  it  does 
not  apply  if  he  voluntarily  goes  into 
danger  without  exercising  due  care. 
Liermann  v.  Chicago  &c.  R.  Co.,  82 
Wis.  286,  52  N.  W.  91,  33  Am.  St. 
37;  Richfield  y.  Michigan  Cent.  R. 
Co.,  110  Mich.  406,  68  N.  W.  218.  See 
also,  Sutherland  v.  Cleveland  &c. 
R.  Co.,  148  Ind.  308,  47  N.  E.  624; 
Woolery  v.  Louisville  &c.  R.  Co.,  107 
Ind.  381,  387,  8  N.  B.  226,  57  Am. 
Rep.  114. 

"Union  Pac.  R.  Co.  v.  Rosewater, 
157  Fed.  168,  84  C.  C.  A.  616,  15  L. 
R.  A.  (N.  S.)  803,  and  note;  Lun- 
dergan  v.  New  York  &c.  R.  Co.,  203 
Mass.  460,  89  N.  E.  625;  Lake  Shore 
&c.  R.  Co.  V.  Frantz,  127  Pa.  St. 
297,  18  Atl.  22,  4  L.  R.  A.  389;  Den- 
ver &c.  R.  Co.  V.  Gustafson,  21  Colo. 
393,  41  Pac.  505;  Koch  v.  Southern 
&c.  R.  Co.,  148  Cal.  677,  84  Pac.  176, 
113  Am.  St.  332,  4  L.  R.  A.  (N.  S.) 
521,  and  note.  See  also,  Brommer  v. 
Pennsylvania  R.  Co.,  179  Fed.  577; 
Welch  V.  Baltimore  &c.  R.  Co.,  — 
Del.  — -,  76  Atl.  50.  But  compare  Ala- 
bama &c.  R.  Co.  V.  Anderson,  109 
Ala.  299,  19  So.  516;  Chicago  &c.  R. 
Co.  V.  Clough,  134  111.  586.  25  N.  E. 
664,  29  N.  B.  184;  Louisville  &c.  R. 
Co.  V.  Schmidt,  147  Ind.  638,  46  N. 
E.  344,  347.  The  question  as  to 
whether  reasonable  care  was  exer- 
cised in  the  particular  case  is  usu- 
ally for  the  jury. 
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§  1027.  Further  of  duty  in  regard  to  flagman  and  effect  of  his  ab- 
sence or  negligence. — It  has  been  held,  where  the  statute  empowers 
railroad  commissioners  to  designate  the  crossings  at  which  flagmen 
shall  be  required  and  compels  the  company  to  maintain  flagmen  at  such 
places,  that  in  the  absence  of  an  order  from  the  commissioners  the  com- 
pany is  under  no  duty  to  keep  a  flagman  at  a  particular  crossing  and 
that  the  fact  of  its  failure  to  do  so  could  not  be  introduced  as  evi- 
dence,^* but  this  seems  to  be  in  conflict  with  what  we  think  is  the  better 
rule — ^that  the  statutes  only  prescribe  the  minimum  of  care  required.^* 
Although  not  originally  under  obligation  to  do  so,  if  the  company  has 
maintained  a  flagman  at  a  particular  crossing  for  a  long  time  and  his 
presence  is  notorious,  travelers  have,  within  limits,  a  right  to  assume, 
when  he  is  absent,  that  no  train  is  approaching,  and  his  absence  or 
permanent  removal,  without  notice  to  the  public  is  evidence  of  negli- 
gence,^' but  where,  not  knowing  that  a  flagman  had  usually  been 
stationed  at  the  crossing,  the  traveler's  conduct  was  in  no  way  influ- 
enced by  his  absence,  such  absence  creates  no  liability,  nor  does  the 
absence  of  a  flagman  absolve  the  traveler  from  the  exercise  of  care.^° 


^'  Battiskill  v.  Humphrey,  64  Mich. 
494,  31  N.  W.  894,  28  Am.  &  Eng.  R. 
Cas.  597,  29  Am.  &  Eng.  R.  Cas. 
411.  See  also,  Dyson  v.  New  York 
&c.  R.  Co,.  57  Conn.  9,  17  Atl.  137,  14 
Am.  St.  82. 

"  See  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408,  36  L.  ed.  485,  12  Sup. 
Ct.  679;  Dolph  v.  New  York  &c.  R. 
Co.,  74  Conn.  538,  51  Atl.  525;  Chi- 
cago &c.  R.  Co.  V.  Spilker,  134  Ind. 
380,  33  N.  E.  280;  Alabama  &c.  R. 
Co.  V.  Phillips,  70  Miss.  14,  11  So. 
602;  Missouri  Pac.  R.  Co.  v.  Moffatt, 
56  Kan.  667,  44  Pac.  607;  English 
V.  Southern  Pac.  Co.,  13  Utah  407, 
45  Pac.  47,  57  Am.  St.  772,  35  L,.  R. 
A.  155. 

"Pittsburgh  &c.  R.  Co.  v.  Yundt, 
78  Ind.  373,  41  Am.  Rep.  580; 
Woehrle  v.  Minnesota  Transfer 
Ry.  Co.,  82  Minn.  165,  84  N.  W.  791, 
52  L.  R.  A.  348;  Indianapolis,  St. 
Louis  &c.  R.  Co.  V.  Dunn,  78  111.  197; 
Ernst  V.  Hudson  River  R.  Co.,  39  N. 
Y.  61,  100  Am.  Dec.  405,  and  note; 
Dolan  v.  Delaware  &c.  R.  Co.,  71 
N.  Y.  285;  Philadelphia  &c.  R.  Co. 
V.  Killips,  88  Pa.  St.  405;  Heddles 
V.  Chicago  &c.  R.  Co.,  74  Wis.  2S9, 


42  N.  "W.  237;  Burns  v.  North  Chi- 
cago Rolling  Mill  Co.,  65  "Wis.  312, 
27  N.  W.  43;  Richmond  v.  Chicago 
&c.  R.  Co.,  87  Mich.  374,  49  N.  W. 
621;  Sweeny  v.  Old  Colony  R.  Co., 
10  Allen  (Mass.)  368,  87  Am.  Dec. 
644,  and  note;  Delaware  &c.  R.  Co. 
V.  Tofley,  38  N.  J.  L.  525;  2  Thomp. 
Neg.  (2d  ed.),  §  1539.  See  also. 
Sights  V.  Louisville  &c.  R.  Co.,  117 
Ky.  436,  78  S.  "W.  172,  25  Ky.  L. 
1548;  Indianapolis  Union  R.  Co.  v. 
Newbaucher,  16  Ind.  App.  21,  43  N. 
E.  576;  Dolph  v.  New  York  &c.  R. 
Co.,  74  Conn.  538,  51  Atl.  525;  Mitch- 
ell V.  Illinois  Cent.  R.  Co.,  110  La. 
Ann.  630,  34  So.  714,  98  Am.  St. 
472;  Montgomery  v.  Missouri  Pac. 
R.  Co.,  181  Mo.  477,  79  S.  W.  930, 
936. 

"Pakalinsky  v.  New  York  &c.  R. 
Co.,  82  N.  Y.  251,  2  Am.  &  Eng.  R. 
Cas.  251;  Lake  Shore  &c.  R.  Co.  v. 
Sunderland,  2  Bradw.  (111.)  307.  See 
also,  Chicago  &c.  R.  Co.  v.  Clarkson, 
147  Fed.  397,  77  C.  C.  A.  575.  In 
Hodgin  v.  Southern  R.  Co.,  14S  N. 
Car.  93,  55  S.  E.  413,  in  which  it  is 
held  that  when  the  traveler  dis- 
covers the  absence  of  the  flagman 
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If  the  traveler  refuses  to  heed  the  signals  of  the  flagman  and  attempes 
to  cross  when  warned  not  to  do  so,  he  cannot  ordinarily  recover  for  any 
injury  sustained,^''  unless  it  is  willful.  The  negligence  of  the  flagman 
or  gatekeeper  is  the  negligence  of  the  company  and  one  customarily 
permitted  to  act  as  flagman,  although  not  employed  for  the  purpose, 
may  render  the  company  liable  for  his  negligence.^'  Evidence  of  the 
intoxication  of  the  flagman  at  the  time  of  the  accident  is  admissible 
in  a  proper  case.^°  It  has  also  been  held  that  when  gates  are  constructed 
at  a  dangerous  crossing  and  the  watchman  is  absent  and  the  gates  open 
the  company  should  slacken  speed. ^^^  At  all  events  it  should  take  such 
precautions  as  are  necessary  to  the  exercise  of  reasonable  and  ordinary 
care  under  the  circumstances. 

§  1028.  (791)  Unusual  dangers. — If  a  railroad  company,  in  the 
management  of  its  trains,  causes  unusual  peril  to  travelers,  it  should 
meet  such  peril  by  corresponding  precautions.^"  So,  where  the  cross- 
ing is  especially  dangerous  to  travelers  on  acount  of  its  locality  or  mode 
of  construction,  or  because  the  track  is  curved  or  the  view  obstructed, 
it  is  the  duty  of  the  company  to  exercise  such  care  and  take  such  pre- 
cautions as  the  dangerous  nature  of  the  crossing  requires.^^     City 

he  is  put  on  his  guard  and  it  is  all  Rep.  420;  Mackay  v.  New  York  Cent, 

the  more  incumbent  on  him  to  look  R.  Co.,  35  N.  Y.  75;    Close  v.  Lake 

and  listen  for  his  own  protection.  Shore  &c.  R.   Co.,  73  Mich.   647,  41 

"Houston   &c.   R.   Co.   v.   Carson,  N.  W.  828;   Cherry  v.  Louisiana  &c. 

66  Tex.  345,  1  S.  W.  107.  R.  Co.,  121  La.  Ann.  471,  46  So.  596, 

^'Louisville   &c.   R.   Co.   v.   Webb,  126  Am.  St.  323,  17  L.  R.  A.  (N.  S.) 

90  Ala.  185,  8  So.  518,  11  L.  R.  A.  505. 

674;  Dickson  V.  Missouri  Pac.  R.  Co.,  ™The    text    is    quoted    with    ap- 

104  Mo.  491,  16  S.  W.  381;   Peck  v.  proval    and    the    rule    enforced    in 

Michigan  Cent.  R.  Co.,  57   Mich.  3,  Eichorn  v.  New  Orleans  R.  &c.  Co., 

23  N.  W.  466,  19  Am.  &  Eng.  R.  Cas.  112  La.  Ann.  236,  36  So.  335,  104  Am. 

257;    Dolan  v.  Delaware  &c.  R.  Co.,  St.   437,   441,   442,   and   Schwartz  v. 

71  N.  Y.  285;  Ernst  v.  Hudson  River  New  Orleans  &c.  R.  Co.,  110  La.  Ann. 

R.  Co.,  35  N.  Y.  9,  90  Am.  Dec.  761;  534,  34   So.   667,  671.    And  the  gen- 

Kissenger  v.  New  York  &c.  R.  Co.,  eral  principle  is  well  supported  by 

56  N.  Y.  538.    See  also,  Chicago  &c.  authority.   Dimick  v.  Chicago  &c.  R. 

R.  Co.  V.  Wright,  120  111.  App.  218;  Co.,  80  111.  338;   Funston  v.  Chicago 

State  V.  Boston  &c.  R.  Co.,  80  Me.  &c.  R.  Co.,  61   Iowa  452,  16  N.  W. 

430,  15  Atl.  36.  518;    Central   R.    Co.    v.    Feller,    84 

"Warner  v.  New  York  &c.  R.  Co.,  Pa.  St.  226;  Ellis  v.  Lake  Shore  &c. 

44  N.  Y.  465.  R.  Co.,  138  Pa.  St.  506,  21  Atl.  140, 

"aSchwarz  v.  Delaware  &c.  R.  Co.,  21  Am.  St.  914;   Nehrbas  v.  Central 

211  Pa.  625,  61  Atl.  255'.  Pac.  R.  Co.,  62  Cal.  320;   Cordell  v. 

»■  Klein   v.   Jewett,    26   N.    J.    Eq.  New  York  &c.  R.  Co.,  75  N.  Y.  330; 

474,  479;    New  York  &c.   R.   Co.   v.  Roberts   v.   Chicago   &c.   R.   Co.,    35 

Randel,  47  N.  J.  L.  144,  23  Am.  &  Wis.    679;     Continental    &c.    Co.    v. 

Eng.  R.  Cas.  308;   Brown  v.  Hanni-  Stead,  95  U.  S.  161,  24  L.  ed.  403; 

bal  &c.  R.  Co.,  50  Mo.  461,  11  Am.  Richardson  v.  New  York  Cent.   R. 
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crossings  are  usually  more  dangerous  than  those  in  the  country,  and 
greater  precautions  may,  therefore,  often  be  required  in  the  city  than 
would  ordinarily  be  necessary  in  the  open  country.^^ 

§  1029.  (793)  Duty  of  company  as  to  appliances  and  crew. — It  is 

the  duty  of  a  railway  company  to  use  ordinary  and  reasonable  care  to 
avail  itself  of  approved  and  well-known  improvements,  which  mate- 
rially contribute  to  safety,  to  adequately  equip  its  engines  and  trains 
with  brakes  and  appliances  necessary  to  properly  control  and  arrest 
their  progress,^^  and  to  have  a  suflBcient  number  of  competent  employes 
to  properly  control  and  operate  its  trains.^*  This  duty  is  most  often  en- 
Co.,  45  N.  Y.  846;  Lake  Shore  &c.  held  not  of  itself  enough  to  charge 
R.  Co.  V.  Mcintosh,  140  Ind.  261,  38  the  company  with  adopting  extraor- 
N.  E.  476;  New  York  &c.  R.  Co.  v.  dinary  safeguards.  Dauskin  v.  Penn- 
Randel,  47  N.  J.  L.  144;  Chicago  &c.  sylvania  R.  Co.,  76  N.  J.  L.  660,  72 
R.  Co.  v.  Dillon,  123  111.  570,  15  N.  Atl.  32,  22  L.  R.  A.  (N.  S.)  232,  and 
E.  181,  5  Am.  St.  559.  See  also,  note  reviewing  authorities,  some  of 
Pennsylvania  Co.  v.  Stegemeier,  118  which  are  conflicting. 
Ind.  305,  306,  20  N.  E.  843,  10  Am.  '^  Pero  v.  Buffalo  &c.  R.  Co.,  22  N. 
St.  136;  Cleveland  &c.  R.  Co.  v.  Y.  209,  78  Am.  Dec.  178,  and  note 
Starks, —  Ind.  — ,  92  N.  E.  54.  Thus,  185;  Beisiegel  v.  New  York  Cent.  R. 
where  the  railroad  company  al-  Co.,  34  N.  Y.  622,  90  Am.  Dec.  741n; 
lows  weeds  to  grow  up  on  its  Longabaugh  v.  Virginia  City  R.  Co., 
right  of  way,  brush  or  wood  to  9  Nev.  271,  295;  Telfer  v.  Northern 
be  piled  up  thereon,  or  unnecessa-  R.  Co.,  1  Vroom  (N.  J.)  188;  Gagg  v. 
rily  leaves  its  cars  standing  in  the  Vetter,  41  Ind.  228,  13  Am.  Rep.  322. 
street,  so  as  to  obstruct  the  view  of  See  also,  Illinois  Cent.  R.  Co.  v. 
the  crossing,  it  will  be  guilty  of  Dick,  91  Ky.  434,  15  S.  W.  665,  12  Ky. 
negligence  unless  it  takes  such  ad-  L.  772;  Andrews  v.  New  York  &c. 
ditional  care  to  give  warning  and  R.  Co.,  60  Conn.  293,  22  Atl.  566; 
prevent  injury  as  the  circumstances  Pittsburgh  &c.  R.  Co.  v.  Yundt,  78 
require.  Indianapolis  &c.  R.  Co.  v.  Ind.  373,  41  Am.  Rep.  580;  Hitz  v. 
Smith,  78  111.  112;  Rockford  &c.  R.  Missouri  &c.  R.  Co.,  101  Mo.  36,  13 
Co.  V.  Hillmer,  72  111.  2S5;  Chicago  S.  W.  946;  Christensen  v.  Oregon 
&c.  R.  Co.  V.  Lee,  87  111.  454;  Mackay  Short  Line  R.  Co.,  29  Utah  192,  80 
V.  New  York  Cent.  R.  Co.,  35  N.  Y.  Pac.  746;  English  v.  Southern  Pac. 
75;  McGuire  v.  Railroad  Co.,  2  Daly  Co.,  18  Utah  407,  45  Pac.  47,  35  L. 
(N.  Y.)  76;  Houston  &c.  R.  Co.  v.  R.  A.  155,  57  Am.  St.  772. 
Poras  (Tex.  Civ.  App.)  29  S.  W.  ^  Smith  v.  New  York  &c.  R.  Co., 
945;  Delaware  &c.  R.  Co.  v.  Shelton,  19  N.  Y.  127,  75  Am.  Dec.  305;  Cos- 
55  N.  J.  L.  342,  26  Atl.  937.  But  telle  v.  Syracuse  &c.  R.  Co.,  65  Barb, 
such  things  are  not  sufficient  of  (N.  Y.)  92;  Parsons  v.  New  York 
themselves  to  make  it  liable  where  Cent.  &c.  R.  Co.,  113  N.  Y.  355,  21 
it  exercises  due  care.  Dillingham  v.  N.  E.  145,  3  L.  R.  A.  683,  10  Am.  St. 
Parker,  80  Tex.  572,  16  S.  W.  335;  450;  Bradley  v.  Ohio  River  &c.  R. 
San  Antonio  &c.  R.  Co.  v.  StoUeis  Co.,  126  N.  Car.  735,  36  S.  E.  181; 
(Tex.)  49  S.  W.  679;  Central  R.  Co.  Johnson  v.  Gulf  &c.  R.  Co.,  2  Tex. 
V.  Feller,  84  Pa.  St.  226;  Chicago  &c.  Civ.  App.  139,  21  S.  W.  274.  But  see 
R.  Co.  V.  Nelson,  59  111.  App.  308.  Smith  v.  Norfolk  &c.  R.  Co.,  114  N. 
And  the  presence.cf  brush  or  woods  Car.  728,  19  S.  E.  863,  923,  25  L.  R.  A. 
obstructing  the  view  but  not  placed  287. 
there    by    the    company,    has   been  ^O'Mara  v.  Hudson  River  R.  Co., 
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forced  in  favor  of  passengers,  but  it  may  extend  also  to  persons  right- 
fully using  or  crossing  the  tracks.^''         ^ 

§1030.  (793)  Negligence  of  company — When  a  question  of  law. — 

The  question  of  negligence  is  generally  a  question  of  fact,  or  a  mixed 
question  of  law  and  fact,  to  he  determined  by  the  Jury,  under  proper 
instructions;  but  there  are  many  acts  which  require  unusual  precau- 
tions upon  the  part  of  railroad  companies,  for  the  doing  of  which, 
without  such  precautions,  they  have  been  held  negligent  in  law.  Thus, 
it  has  been  held  that  making  a  "flying  switch"  over  a  crossing  without 
giving  notice  or  taking  other  special  precautions  to  protect  travelers 
is  negligence  as  matter  of  law.^"'  So,  it  has  been  held  to  be  culpable 
negligence  to  push  a  train  backward  by  a  locomotive  in  a  reversed 
position,  without  warning,  and  in  the  absence  of  a  lookout,^''  to  send 
a  train  around  a  curve  on  a  down-grade  and  over  a  crossing  without 


38  N.  Y.  445,  98  Am.  Dec.  61n;  St. 
Louis  &c.  R.  Co.  V.  Mathlas,  50  Ind. 
65;  Toledo  &c.  R.  Co.  v.  McGinnls, 
71  111.  346;  Kansas  Pac.  R.  Co.  v. 
Pointer,  14  Kan.  37. 

"^  It  is  understood,  of  course,  that 
the  duty  of  a  railroad  company  as  a 
carrier  of  passengers  is  much  higher 
than  the  duty  it  owes  to  travelers 
on  a  highway  which  it  crosses  with 
its  trains.  Terre  Haute  &c.  R.  Co. 
V.  Clem,  123  Ind.  15,  23  N.  E.  965, 
18  Am.  St.  303n,  7  L.  R.  A.  588.  But, 
while  this  is  true,  it  is  also  true  that 
the  company  is  bound  to  exercise 
ordinary  care  and  skill  in  the  opera- 
tion and  management  of  its  trains, 
and  this  duty  is  one  owing  to  all 
travelers  rightfully  using  the  high- 
way with  due  care. 

="  French  v.  Taunton  Branch  R. 
Co.,  116  Mass.  537;  Brown  v.  New 
York  Cent.  R.  Co.,  82  N.  Y.  597,  88 
Am.  Dec.  353n;  Butler  v.  Milwaukee 
&c.  R.  Co.,  28  Wis.  487;  Illinois  &c. 
R.  Co.  V.  Hammer,  72  111.  347;  Phila- 
delphia   &c.    R.    Co.,    V.    Troutman 

(Pa.),  6  Am.  &  Eng.  R.  Cas.  117; 
Florida  Cent.  R.  Co.  v.  Foxworth, 
41  Fla.  1,  25  So.  338,  79  Am.  St.  149; 
Baker  v.  Kansas  City  &c.  R.  Co.,  147 
Mo.  140,  48  S.  W.  838;  Kentucky 
Cent.  R.  Co.  v.  Smith,  93  Ky.  449, 
20  S.  W.  392,  14  Ky.  L.  455,  18  L.  R. 
A.   63,  and  note;    Baker  v.   Kansas 

City  &c.  R.  Co.,  147  Mo.  140,  48  S.  W. 


838.  See  also,  Chicago  Terminal 
Transfer  Co.  v.  Walton,  165  Ind.  642, 
74  N.  E.  988;  Mitchell  v.  Illinois 
Cent.  R.  Co.,  110  La.  Ann.  630,  34  So. 
714,  98  Am.  St.  472;  Wilson  v.  At- 
lantic Coast  Line  R.  Co.,  142  N.  Car. 
333,  55  S.  B.  257.  Compare  Ormsbee 
v.  Boston  &c.  R.  Co.,  14  R.  I.  102, 
51  Am.  Rep.  354,  and  see  Ferguson 
V.  Wisconsin  &c.  R.  Co.,  63  Wis.  145, 
23  N.  W.  123,  19  Am.  &  Eng.  R. 
Cas.  285. 

^'Chicago  &c.  R.  Co.  v.  Triplett, 
38  111.  482;  Kansas  Pac.  R.  Co.  v. 
Pointer,  14  Kan.  37;  Kansas  Pacific 
R.  Co.  V.  Ward,  4  Colo.  30;  Eaton  v. 
Erie  R.  Co.,  51  N.  Y.  544;  Cooper  v. 
Lake  Shore  &c.  R.  Co.,  66  Mich.  261, 
33  N.  W.  306,  11  Am.  St.  482.  See 
also,  note  to  Smith  v.  Norfolk  &c.  R. 
Co.,  25  L.  R.  A.  287;  St.  Louis  &c. 
R.  Co.  v.  Johnson,  74  Ark.  372,  86 
S.  W.  282;  Sullivan  v.  New  York  &c. 
R.  Co.,  73  Conn.  203,  47  Atl.  131; 
Baltimore  &c.  R.  Co.  v.  Reynolds,  33 
Ind.  App.  219,  71  N.  E.  250;  Smith  v. 
Pere  Marquette  &c.  R.  Co.,  136  Mich. 
224,  98  N.  W.  1022;  Dixon  v. 
Southern  R.  Co.,  140  N.  Car.  201,  52 
S.  E.  673;  Duane  v.  Chicago  &c.  R. 
Co.,  72  Wis.  523,  40  N.  W.  394,  7  Am. 
St.  879;  Mobile  &c.  R.  Co.  v.  Coener, 
112  Fed.  489,  50  C.  C.  A.  360;  Chi- 
cago &c.  R.  Co.  V.  Clarkson,  147  Fed. 
397,  77  C.  C.  A.  575. 
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a  brakeman/^  or  to  send  a  detached  ear  at  night  over  a  crossing  in  a 
populous  city,  without  a  brakeman  or  a  light.^^  But,  where  proper 
precautions  are  taken,  such  acts,  including  "staking  cars,"  and  "kick- 
ing" cars  or  making  "flying  switches"  cannot  well  be  said  to  be  negli- 
gence as  matter  of  law,^"  and  what  precautions  reasonable  care  de- 
mands and  whether  they  have  been  taken  must  generally  be  left  to  the 
jury.^^  It  has  been  held  that  trains  should  not  pass  each  other  at  a 
dangerous  speed  on  a  crossing,^  ^  and  it  may  be  negligence  for  a  rail- 
road company  to  run  trains  so  near  together  at  a  crossing  as  to  render 
the  statutory  signals  unavailing  to  warn  travelers  upon  the  highway.^' 

§  1031.  (794)  Pure  accidents. — It  is  not  every  accident,  however, 
for  which  a  railroad  company  will  be  liable,  even  where  the  person  in- 
jured is  exercising  due  care  at  the  time  of  the  injury.  Cases  of  "pure 
accident,"  where  there  is  no  fault  on  either  side,  are  extremely  rare, 
but  there  are  such  cases.  Thus,  where  a  traveler  was  injured  at  a  cross- 
ing by  the  breaking  in  two  of  a  train,  which  was  "entirely  fortuitous" 
and  could  not  have  been  prevented  or  foreseen  by  the  railroad  com- 


"^Kay  V.  Pennsylvania  R.  Co.,  65 
Pa.  St.  269,  3  Am.  Rep.  628. 

'"' Chicago  &c.  R.  Co.  v.  Garvey, 
58  111.  83.  See  also,  Steele  v.  North- 
ern Pac.  R.  Co.,  21  Wash.  287,  57 
Pac.  820;  Delaware  &c.  R.  Co.  v. 
Converse,.  139  U.  S.  469,  35  L.  ed. 
213,  11  Sup.  Ct.  569;  Texas  &c.  R. 
Co.  V.  Nolan,  62  Fed.  552,  11  C.  C.  A. 
202. 

=■>  Kelly  V.  Michigan  Cent.  R.  Co., 
65  Mich.  186,  31  N.  W.  904,  8  Am.  St. 
876;  Smith  v.  Maine  Cent.  R.  Co., 
87  Me.  839,  32  Atl.  967.  See  also, 
Sullivan  v.  Pennsylvania  Co.  (Pa. 
St.);  7  Atl.  177;  Battishill  v. 
Humphreys,  64  Mich.  494,  31  N.  W. 
894;  Carroll  v.  Minnesota  Valley 
R.  Co.,  13  Minn.  30,  36,  97  Am.  Dec. 
221;    Ohio  &c.  R.  Co.  v.  McDaneld, 

5  Ind.  App.  108,  31  N.  E.  836;  Paka- 
linsky  v.  New  York  &c.  R.  Co.,  82 
N.  Y.  424;  Hecker  v.  Oregon  R.  Co., 
140  Ore.  6,  66  Pac.  270. 

"Bohan  v.  Milwaukee  &c.  R.  Co., 
58  Wis.  30,   15  N.  W.   801,  15  Am. 

6  Bng.  R.  Cas.  374,  61  Wis.  391,  21 
N.  W.  241,  19  Am.  &  Bng.  R.  Cas. 
276;  Ferguson  v.  Wisconsin  &c.  R. 
Co.,  63  Wis.  145,  23  N.  W.  123,  19 


Am.  &  Eng.  R.  Cas.  285;  Wood- 
ard  v.  New  York  &c.  R.  Co.,  106  N. 
Y.  369,  13  N.  E.  424;  Howard  v. 
St.  Paul  &c.  R.  Co.,  32  Minn.  214, 
20  N.  W.  93,  19  Am.  &  Eng.  R.  Cas. 
283;  Barry  v.  New  York  &c.  R.  Co., 
92  N.  Y.  289,  44  Am.  Rep.  377;  Illi- 
nois Cent.  R.  Co.  v.  Larson,  152  111. 
326,  38  N.  E.  784;  Pittsburgh  &c. 
R.  Co.  V.  Puzdrakie,  129  111.  App. 
295;  Barnum  v.  Grand  Trunk  &c. 
R.  Co.,  137  Mich.  580,  100  N.  W. 
1022;  York  v.  Maine  Cent.  R.  Co., 
84  Me.  117,  24  Atl.  790,  18  L,.  R.  A. 
60.  Negligence  unless  they  are 
taken.  Bowles  v.  Chesapeake  &c. 
R.  Co.,  61  W.  Va.  272,  57  S.  E.  131, 
132   (citing  text). 

=^  New  Jersey  R.  Co.  v.  West,  32  N. 
J.  L.  91. 

^  Chicago  &c.  R.  Co.  v.  Boggs,  101 
Ind.  522,  51  Am.  Rep.  761.  See  also, 
Duame  v.  Chicago  &c.  R.  Co.,  72  Wis. 
523,  40  N.  W.  394,  7  Am.  St.  879; 
Chicago  &c.  R.  Co.  v.  Netolicky,  67 
Fed.  665,  14  C.  C.  A.  615;  Cleve- 
land &c.  R.  Co.  v.  Miles,  162  Ind. 
646,  70  N.  E.  985;  Smith  v.  Michi- 
gan Cent.  R.  Co.,  35  Ind.  App.  188, 
73  N.  E.  928. 
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pany,  the  court  held  that  the  company  was  not  liable  therefor.'*  The 
principle  upon  which  the  courts  proceed  in  the  class  of  cases  referred 
to  is  that  a  person  is  not  bound  to  anticipate  or  provide  against  extraor- 
dinary occurrences.''^  If  the  precautions  taken  and  the  care  exercised 
are  such  as  ordinary  prudence  requires,  having  regard  to  what  may 
probably  happen  in  the  usual  course  of  things,  there  is  no  liability. 

§  1032.  (795)  Liability  of  company  after  discovering  peril — Pre- 
sumption.— As  already  stated,  it  is  the  duty  of  the  traveler  as  well  as 
the  railroad  company  to  observe  reasonable  care  and  precaution  to 
avoid  injury  at  crossings,  and  the  failure  of  the  traveler  to  perform 
this  duty  will,  in  general,  defeat  a  recovery  for  any  injury  to  which 
his  want  of  care  proximately  contributes.^"  But  if  the  injury  could 
have  been  avoided  by  the  company,  in  the  exercise  of  due  care,  after 
it  became  aware  of  the  danger  of  the  traveler  at  the  crossing,  or  accord- 
ing to  many  authorities,  after  it  ought  to  have  become  aware  of  the 
same  in  the  exercise  of  reasonable  care,  and  its  failure  to  exercise 
such  care  was  the  proximate  cause  of  the  injury,  it  may  be  held  liable, 
notwithstanding  the  traveler  was  negligent  in  approaching  the  cross- 
ing;" yet,  in  the  absence  of  anything  to  the  contrary,  the  servants  of 

^Buster   v.   Humphreys,   34   Fed.  Co.  v.  Hammock,  113  Ind.  1,  14  N. 

507.     See  also,  Crutchfield  v.  Rich-  E.   737.     It   is   not   always  enough, 

mend  &c.  R.  Co.,  76  N.  Car.  320;  Mil.  however,   to   defeat   an   action   that 

ler  V.  Martin,   16   Mo.   508,   57   Am.  the  plaintiff  was  negligent,  for  neg- 

Dec.    242;     Williams    v.     Michigan  ligence  which  does  not  proximately 

Cent.   R.   Co.,   2   Mich.   259,   55   Am.  contribute    to    the    injury   will    not 

Dec.    59;     Ingalls    v.    Bills,    9    Met.  bar   an   action.     Nave  v.   Flack,   90 

(Mass.)    1,    43    Am.   Dec.    346,    and  Ind.    205;    Louisville   &c.   R.   Co.   v. 

note.  Richardson,  66  Ind.  43,  48,  32  Am. 

="  Loftus  V.  Union  Ferry  Co.,  84  N.  Rep.    94.     Dr.    Wharton    states    the 

Y.  455,  38  Am.  Rep.  533;  Richards  v.  rule  thus:   "Hence  we  may  state  as 

Rough,  53  Mich.  212,  18  N.  W.  785;  a   general   principle   that,   in   order 

Sutton  V.  New  York  &c.  R.  Co.,  66  to  defeat  a  recovery,  the  plaintiff's 

N.  Y.  243;    Shaw  v.  Boston  &c.  R.  negligence  must  have  been  the  proxi- 

Co.,    8    Gray     (Mass.)     45,    Pollock  mate  and  not  the  remote  cause  of 

Torts,  36.  the   injury."     Judge   Cooley's  state- 

=°Lake  Shore  &c.  R.  Co.  v.  Miller,  ment  of  the  rule  is:  "The  negligence 

25   Mich.   274;    North   Pennsylvania  that   will    defeat    a    recovery    must 

R.  Co.  v.  Heileman,   49  Pa.  St.   60,  be  such  as  proximately  contributed 

88    Am.    Dec.    482;    Bailey   v.    New  to   the  injury."    Cooley  Torts,   279. 

Haven  &c.  Co.,   107   Mass.  496;    In-  See    also,    Thomp.    Corp.    (2d    ed.), 

dianapolis  &c.  R.  Co.  v.  Rutherford,  §  1605. 

29  Ind.  82,  92  Am.  Dec.  336;   Wilds  "  Kean  v.  Baltimore  &c.  R.  Co.,  61 

V.   Hudson  River   R.   Co.,   24   N.  Y.  Md.  154,  19  Am.  &  Bug.  R.  Cas.  321; 

430;   Mynning  v.  Detroit  &c.  R.  Co.,  Indianapolis   &c.   R.    Co.   v.    McLin, 

64  Mich.   93,   31  N.  W.   147,  8  Am.  82  Ind.  435,  8  Am.  &  Eng.  R.  Cas. 

St.   804;  and  note;    Indiana  &c.  R.  237;  Atchison  &c.  R.  Co.  v.  Walz,  40 
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the  company  have  a  right  to  presume  that  a  man  upon  its  tracks  who 
is  apparently  able  to  get  out  of  the  way  in  time  will  do  so.''  And  the 
rule  does  not  usually  apply  where  there  is  mere  concurrent  and  com- 
parative negligence,  or  the  company's  employes  had  no  reason  to  ex- 
pect the  peril  and  could  not  have  avoided  the  injury  after  they  dis- 
covered or  ought  to  have  discovered  the  peril/'  nor  does  the  failure 
of  an  engineer  upon  the  spur  of  the  moment  to  do  the  best  possible 

thing  always  make  the  company  liable.^" 

t 
Kan.  433,  19  Pac.  787;  Houston,  &c.  and  note  upon  the  general  subject 
R.  Co.  V.  Smith,  52  Tex.  178,  2  and  as  to  when  there  may  be  wil- 
Thomp.  Neg.  1108,  Pierce  Railroads  fulness  such  as  will  permit  recov- 
325;  Lake  Erie  &c.  R.  Co.  v.  Juday,  ery  notwithstanding  plaintiff's  neg- 
19    Ind.    App.    436,    49    N.    E.    843;     ligence. 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  ''Ohio  &  Mississippi  R.  Co.  v. 
S.  408,  36  L.  ed.  485,  12  Sup.  Ct.  Walker,  113  Ind.  196,  15  N.  E.  234, 
679;  Island  &c.  Coasting  Co.  v.  Tol-  3  Am.  St.  638;  Palmer  v.  Chicago 
son,  139  U.  S.  551,  35  L.  ed.  270,  &c.  R.  Co.,  112  Ind.  250,  2  Thomp. 
11  Sup.  Ct.  653;  Cincinnati  &c.  R.  Neg.  (2d  ed.),  §  1629,  14  N.  E.  70; 
Co.  V.  Kassen,  49  Ohio  St.  230,  31  Pennsylvania  Co.  v.  Meyers,  136 
N.  E.  282,  16  L.  R.  A.  674;  Denver  Ind.  242,  36  N.  E.  32;  Cleveland 
&c.  Co.  V.  Dwyer,  20  Colo.  132,  36  &c.  R.  Co.  v.  Miller,  149  Ind.  490, 
Pac.  1106.  We  have  already  con-  49  N.  E.  445;  Gaynor  v.  Old  Colony 
sidered  the  doctrine  of  the  "last  &c.  R.  Co.,  100  Mass.  208,  97  Am. 
clear  chance"  in  the  chapter  on  Dec.  96;  Birmingham  &c.  R.  Co.  v. 
street  railways.  But  we  refer  here  Bowers,  110  Ala.  328,  20  So.  345; 
to  the  following  additional  crossing  Burson  v.  Louisville  &c.  R.  Co., 
cases:  Illinois  Cent.  R.  Co.  v.  116  Ala.  198,  22  So.  457;  Spooner 
O'Neill,  177  Fed.  328;  Elliott  v.  New  v.  Delaware  &c.  R.  Co.,  115  N.  Y.  22, 
York  &c.  R.  Co.,  —  Conn.  — ,  76  21  N.  E.  696;  Daly  v.  Detroit  &c. 
Atl.  298;  Bogan  v.  Carolina  Cent.  R.  R.  Co.,  105  Mich.  193,  63  N.  W.  73; 
Co.,  129  N.  Car.  154,  39  S.  E.  808,  Gahagen  v.  Boston  &c.  R.  Co.,  70 
55  L.  R.  A.  418,  and  note  citing  N.  H.  441,  50  Atl.  146,  55  L.  R.  A. 
many  authorities;  Lloyd  v.  St.  Louis  426,  and  cases  cited  in  note;  3  El- 
&c.  R.  Co.,  128  Mo.  595,  29  S.  W.  153,  liott  Railroads  (2d  ed.),  §§  1165, 
31  S.  W.  110;   Bergman  v.  St.  Louis    1166. 

&c.  R.  Co.,  88  Mo.  678,  28  Am.  &  Bng.  ^  See  Illinois  Cent.  R.  Co.  v.  Ack- 
R.  Cas.  588;  Louisville  &c.  R.  Co.  v.  erman,  144  Fed.  959,  76  C.  C.  A. 
Krey  (Ky.),  16  Ky.  L.  797,  29  S.  W.  13;  Colorado  &c.  R.  Co.  v.  Thomas, 
869;  Hovins  v.  Cincinnati  &c.  R.  Co.  33  Colo.  517,  81  Pac.  801,  70  L.  R.  A. 
(Ky.),  32  Ky.  L.  786,  107  S.  W.  214;  681;  Louisville  &c.  R.  Co.  v,  Mil- 
Sesnofski  v.  Lake  Shore  &c.  R.  Co.,  ler,  134  Ky.  716,  121  S.  W.  648;  Phil- 
134  Mich.  72,  95  N.  W.  1077;  Bat-  adelphia  &c.  R.  Co.  v.  Holden,  93  Md. 
tishill  V.  Humphreys,  64  Mich.  514,    417,  49  Atl.   625;    McNab  v.  United 

Rys.   &c.    Co.,    94    Md.    719,    51   Atl. 

421;    Hope   v.   Great  Northern   Ry. 

Co.,  —  N.  Dak.  — ,  122  N.  W.  997. 
"Dull    V.    Cleveland    &c.    R.    Co., 

21  Ind.  App.   571,   591,   592,   593,  52 

N.  E.  1013;    Kirtley  v.  Chicago  &c. 

R.  Co.,   65  Fed  386,  391.     See  also, 

Rowe  V.  Southern  R.  Co.,  4  Cal.  App. 

1,    87   Pac.   220;    Pittsburgh   &c.   R. 

Co.  V.  Ferrell,  39  Ind.  App.  515,  78 


38  N.  W.  581;  Tuff  v.  Warman,  5 
C.  B.  N.  S.  573;  McGuire  v.  Vicks- 
burg  &c.  R.  Co.,  46  La.  Ann.  1543, 
16  So.  457;  Yeaton  v.  Boston  &c.  R. 
Co.,  73  N.  H.  285,  61  Atl.  522;  Atchi- 
son &c.  R.  Co.  V.  Baker,  21  Okla. 
51,  95  Pac.  433,  16  L.  R.  A.  (N.  S.) 
825;  Baltimore  &c.  R.  Co.  v.  Pew, 
94  Va.  82,  26  S.  E.  406;  Atchison 
&c.  R.  Co.  V.  Baker,  79  Kan.  183, 
98  Pac.  804,  21  L.  R.  A.  (N.  S.)  427,    N.  E.  988. 


641 


RAILROAD   CROSSINGS. 


1033 


§  1033.  (1196)  Duty  of  traveler — Contributory  negligence. — It  is 

the  duty  of  a  traveler  as  he  approaches  a  crossing  to  look  out  for 
trains.*^  He  must  make  reasonable  use  of  his  senses,  listening  for 
the  signals  and  looking  up  and  down  the  track;  and  if,  by  neglecting 
to  perform  this  duty,  he  suffers  injury,  he  will  be  guilty  of  contribu- 
tory negligence,  which  will  ordinarily  defeat  an  action  against  the 
company.*^  This  rule  requires  the  traveler  to  look  out  for  "extras," 
and  trains  that  are  behind  time,  as  well  as  for  regular  trains  running 
upon  schedule  time.*^  In  some  eases  it  is  said  that  the  traveler  must 
stop  and  look  and  listen,**  but  we  think  this  must  depend  upon  circum- 


"  Pennsylvania  R.  Co.  v.  Ogier,  35 
Pa.  St.  60,  78  Am.  Dec.  322,  and 
note;  Durbln  v.  Oregon  R.  Co.,  17 
Ore  5,  17  Pac.  5,  11  Am.  St.  778,  and 
note;  Mann  v.  Belt  &c.  R.  Co.,  128 
Ind.  138,  26  N.  B.  819;  Smith  v. 
Wabash  R.  Co.,  141  Ind.  92,  40  N.  E. 
270. 

"Cincinnati  &c.  R.  Co.  v.  Butler, 
103  Ind.  31,  2  N.  E.  138,  23  Am.  & 
Eng.  R.  Cas.  262;  Peoria  &c.  R. 
Co.  v.  Clayberg,  107  111.  644;  Chi- 
cago &c.  R.  Co.  V.  Still,  19  111.  499, 
71  Am.  Dec.  236;  Chicago  &c.  R.  Co. 
V.  Houston,  95  U.  S.  697,  702,  24  L. 
ed.  542;  Mynning  v.  Detroit  &c.  R. 
Co.,  64  Mich.  93,  31  N.  W.  147,  8 
Am.  St.  804;  Gardiner  v.  Detroit 
&c.  R.  Co.,  97  Mich.  240,  56  N.  W. 
603;  Atchison  &c.  R.  Co.  v.  Holland, 
60  Kan.  209,  56  Pac.  6;  Bush  v. 
Union  Pac.  R.  Co.,  62  Kan.  709,  64 
Pac.  624;  Glascock  v.  Central  R.  Co., 
73  Cal.  137,  14  Pac.  518;  Lavarenz 
V.  Chicago  &c.  R.  Co.,  56  Iowa  689, 
10  N.  W.  268;  Nixon  v.  Chicago  &c. 
R.  Co.,  84  Iowa  331,  51  N.  W.  157; 
Tully  V.  Pitchburg  R.  Co.,  134  Mass. 
499;  Brown  v.  Milwaukee  &c.  R.  Co., 
22  Minn.  165;  Steves  v.  Oswego  &c. 
R.  Co.,  18  N.  Y.  422;  Kellogg  v.  New 
York  Cent.  R.  Co.,  79  N.  Y.  72;  Hope 
v.  Great  Northern  Ry.  Co.,  —  N. 
Dak.  — ,  122  N.  W.  997;  Pennsyl- 
vania R.  Co.  v.  Beale,  73  Pa.  St. 
504,  13  Am.  Rep.  753;  Jobe  v.  Mem- 
phis &c.  R.  Co.,  71  Miss.  734,  15 
So.  129;  Cantrell  v.  Erie  R.  Co.,  64 
N.  J.  L.  277,  43  Atl.  881;  Oleson  v. 
Lake  Shore  &c.  R.  Co.,  143  Ind. 
405,  42  N.  E.  736,  32  L.  R.  A.  140; 
Elliott  V.  Chicago  &c.  R.  Co.,  150 
U.   S.   245,   37  L.  ed.   1068,   14   Sup. 


Ct.  85;  Stowell  v.  Erie  County,  98 
Fed.  520,  39  C.  C.  A.  145;  Little 
Rock  &c.  R.  Co.  V.  Blewitt,  65  Ark. 
235,  45  S.  W.  548;  Gosa  v.  Southern 
Ry.  Co.,  67  S.  Car.  347,  45  S.  B. 
810;  White  v.  Chicago  &c.  R.  Co., 
102  Wis.  489,  78  N.  W.  585,  587; 
Northern  Pac.  R.  Co.  v.  Freeman, 
174  U.  S.  379,  43  L.  ed.  1014,  19 
Sup.  Ct.  763;  Illinois  Cent.  R.  Co.  v. 
O'Neill,  177  Fed.  328.  See  also,  nu- 
merous authorities  cited  in  note  to 
Ernst  V.  Hudson  River  R.  Co.,  90 
Am.  Dec.  761,  780;  Elliott  on  Rail- 
roads (2d  ed.),  §  1166;  Thomp.  Neg. 
(2d  ed.),  §  1637  et  seq. 

*=  Wilcox  V.  Rome  &c.  R.  Co.,  39 
N.  Y.  358,  362,  100  Am.  Dec.  440; 
Salter  v.  Utica  &c.  R.  Co.,  75  N.  Y. 
273;  Toledo  &c.  R.  Co.  v.  Jones,  76 
111.  311;  Schofield  v.  Chicago  &c. 
R.  Co.,  114  U.  S.  615,  29  L.  ed.  224, 

5  Sup.  Ct.  1125;  Durbin  v.  Ore- 
gon R.  Co.,  17  Ore.  5,  17  Pac. 
5,  11  Am.  St.  778;  Cincinnati  &c. 
R.  Co.  V.  Howard,  124  Ind.  280, 
24  N.  E.  892,  19  Am.  St.  96;  Jud- 
son  V.  Great  Northern  R.  Co.,  63 
Minn.  248,  65  N.  W.  447;  Tucker  v. 
Chicaro  &c.  R.  Co.,  122  Mich.  149,  80 
N.  W.  984.  See  also,  Carlson  v. 
Chicago  &c.  R.  Co.,  96  Minn.  504, 
105  N.  W.  555,  113  Am.  St.  655,  4 
L.  R.  A.   (N.  S.)   349. 

■"  Pennsylvania  R.  Co.  v.  Beale,  73 
Pa.  St.  504,  13  Am.  Rep.  753;  Ellis 
V.  Lake  Shore  &c.  R.  Co.,  138  Pa.  St. 
506,  21  Atl.  140,  21  Am.  St.  914; 
Thompson  v.  Pennsylvania  R.  Co., 
215  Pa.  113,  64  Atl.  323;  Union 
Pac.  R.  Co.  V.  Adams,  33  Kan.  527, 

6  Pac.  529,  531;    Lehigh  Valley  R. 
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stances,  and  cannot  be  invariably  affirmed  as  matter  of  law.*'  In  most 
jurisdictions  the  question  as  to  whether  a  stop  should  be  made  is  usually 
a  question  of  fact  or  a  mixed  question  of  law  and  fact  depending  largely 
on  the  circumstances  of  the  particular  case  and  generally  for  the 
jury.*^  There  are  also  some  exceptions  to  the  rule  that  the  traveler 
must  look  and  listen  which  have  been  classified  by  the  supreme  court 
of  Ehode  Island,*^  as  follows:   "First.   Where  the  view  of  the  track 


Co.  V.  Brandtmaier,  113  Pa.  St.  610, 
6  Atl.  2S8;  Greenwood  v.  Philadel- 
phia &c.  R.  Co.,  124  Pa.  St.  572,  17 
Atl.  188,  10  Am.  St.  614,  3  L.  R.  A. 
44;  Shaber  v.  St.  Paul  &c.  R.  Co., 
28  Minn.  103;  Dunning  v.  Bond,  38 
Fed.  813.  See  also.  Cent,  of 
Georgia  R.  Co.  v.  Barnett,  151 
Ala.  407,  44  So.  392;  Barnhill  v. 
Texas  ac.  R.  Co.,  109  La.  Ann.  43, 

33  So.  63.  Reasonable  care  may 
require  this  under  some  circum- 
stances. Houghton  v.  Chicago  &c. 
R.  Co.,  99  Mich.  308,  58  N.  W.  314; 
Phillips  v.  Detroit  &c.  R.  Co.,  Ill 
Mich.  274,  69  N.  W.  496,  66  Am.  St. 
392;  Louisville  &c.  R.  Co.  v.  Stom- 
mell,  126  Ind.  35,  25  N.  E.  863;  Chi- 
cago &c.  R.  Co.  v.  Thomas,  155  Ind. 
634,  640,  58  N.  E.  1040;  Cincinnati 
&c.  R.  Co.  v.  Howard,  124  Ind.  280, 
24  N.  E.  892,  19  Am.  St.  96,  8  L.  R. 
A.  593;  Cincinnati  &c.  R.  Co.  v. 
Duncan,  143  Ind.  524,  42  N.  E.  37; 
Blackburn  v.  Southern  Pac.  R.  Co., 

34  Ore.  215,  55  Pac.  225;  Chicago 
&c.  R.  Co.  v.  "Williams,  56  Kan.  333, 
43  Pac.  246;  Olson  v.  Chicago  &c. 
R.  Co.,  81  Wis.  41,  50  N.  W.  412; 
Stewart  v.  Michigan  Cent.  R.  Co., 
119  Mich.  91,  77  N.  W.  643,  S"46; 
Rogers  v.  Boston  &c.  R.  Co.,  187 
Mass.  217,  72  N.  E.  945;  Hook  v. 
Missouri  Pac.  R.  Co.,  162  Mo.  569, 
63  S.  "W.  360;  Shotto  v.  Brie  R.  Co., 
121  Fed.  678.  See  also,  3  Elliott 
Railroads,  §  1167.  Bicyclist  must 
stop  and  not  merely  circle  around. 
Robertson  v.  Railroad  Co.,  180  Pa. 
St.  43,  36  Atl.  403,  57  Am.  St.  620; 
Lau  v.  Lake  Shore  &c.  R.  Co.,  120 
Mich.  115,  79  N.  "W.  13.  So,  in  New 
York  &e.  R.  Co.  v.  Maidment,  168 
Fed.  21,  93  C.  C.  A.  413,  21  L.  R.  A. 
(N.  S.)  794,  it  is  held  that  the 
driver  of  an  automobile  must  stop, 
and  that,  too,  at  a  point  where  he 


has  a  sufficient  view,  even  though 
it  is  on  another  track.  And  this  is 
approved  and  followed  in  Brommer 
V.  Pen-nsylvania  R.  Co.,  179  Fed.  577. 

*>  Pittsburgh  &c.  R.  Co.  v.  Wright, 
80  Ind.  236,  5  Am.  &  Eng.  R.  Cas. 
628;  Cleveland  &c.  R.  Co.  v.  Wiest, 
40  Ind.  App.  693,  82  N.  E.  986r  41 
Ind.  App.  210,  83  N.  B.  620;  Huck- 
shold  V.  St.  Louis  &c.  R.  Co.,  90 
Mo.  548,  28  Am.  &  Eng.  R.  Cas.  659; 
Davis  V.  New  York  &c.  R.  Co.,  47 
N.  Y.  400;  Kellogg  v.  New  York 
Cent.  R.  Co.,  79  N.  Y.  72;  Lewis  v. 
Long  Island  R.  Co.,  162  N.  Y.  52, 
56  N.  B.  548;  Metcalf  v.  Central  Vt. 
R.  Co.,  78  Conn.  614,  63  Atl.  633; 
Union  Pac.  R.  Co.  v.  Ruzicka,  65 
Neb.  621,  91  N.  W.  543;  Tyler  v. 
New  York  &c.  R.  Co.,  137  Mass.  238; 
Duffy  V.  Chicago  &c.  R.  Co.,  32  Wis. 
269,  275;  Bllert  v.  Green  Bay  &  C. 
R.  Co.,  48  Wis.  606,  4  N.  W.  769; 
Peart  v.  Grand  Trunk  R.  Co.,  10 
Ont.  App.  191;  Lyman  v.  Boston  &c. 
R.  Co.,  66  N.  H.  200,  20  Atl.  976, 
11  L.  R.  A.  364;  Terre  Haute  &c.  R. 
Co.  V.  Voelker,  129  HI.  540,  22  N.  E. 
20;  Kelly  v.  St.  Paul  &c.  R.  Co.,  29 
Minn.  1,  11  N.  W.  67;  Manley  v. 
Delaware  &c.  Co.,  69  Vt.  101,  37  Atl. 
279. 

«  Malott  V.  Hawkins,  159  Ind.  127, 
63  N.  E.  308,  311;  Gray  v.  Pennsyl- 
vania Co.,  172  Pa.  St.  383,  33  Atl. 
697;  Davidson  v.  Lake  Shore  &c.  R. 
Co.,  171  Pa.  St.  522,  33  Atl.  86; 
Southern  R.  Co.  v.  Davis,  34  Ind. 
App.  377,  72  N.  E.  1053,  1054  (citing 
text,  but  holding  the  plaintiff  guilty 
of  contributory  negligence). 

"  In  Ormsbee  v.  Boston  &c. 
R.  Co.,  14  R.  I.  102,  51  Am. 
Rep.  354.  This  case  has  met 
with  some  criticism  and  seems  to 
be  contrary  to  the  weight  of  author- 
ity upon  some  points,  but  the  classi- 
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is  obstructed,  and  hence  where  the  injured  party,  not  being  able  to 
see,  is  obliged  to  act  upon  his  own  judgment  at  the  time;  in  other 
words,  where  compliance  with  the  rule  would  be  impracticable  or  un- 
availing.*^ Second.  Where  the  injured  person  was  a  passenger  going 
to  or  alighting  from  a  train,  and  hence  under  an  implied  invitation 
and  assurance  by  the  company  to  cross  the  track  in  safety.*"  Third. 
Where  the  direct  act  of  some  agent  of  the  company  had  put  the  person 
off  his  guard  and  induced  him  to  cross  the  track  without  precaution.'""'" 
We  may  also  add  that  the  failure  to  look  and  listen  will  not  defeat  a 
recovery  where  an  injury  is  willfully  inflicted  upon  the  traveler,"  or 
where  the  injury  is  caused  by  the  failure  of  the  servants  of  the  com- 
pany to  use  reasonable  care,  by  which  they  could  have  prevented  it, 
after  discovering  the  traveler's  danger.^^  The  rule  has  likewise  been 
somewhat  relaxed  in  favor  of  infants  of  tender  years,"^  and  it  is  gen- 


fication  of  exceptions  may  be  use- 
ful, although  not  fully  sustained  by 
the  weight  of  authority. 

**  Citing  Commonwealth  v.  Fitch- 
burg  R.  Co.,  10  Allen  (Mass.)  189; 
Craig  v.  New  York  &c.  R.  Co.,  118 
Mass.  431;  Webb  v.  Portland  &c. 
R.  Co.,  57  Me.  117;  Johnson  v.  Hud- 
son River  R.  Co.,  20  N.  Y.  65, 
75  Am.  Dec.  375n;  Continental 
Imp.  Co.  v.  Stead,  95  U.  S.  161, 
24  L.  ed.  403;  Pennsylvania  R. 
Co.  V.  Ogier,  35  Pa.  St.  60,  78 
Am.  Dec.  322;  Fordham  v.  London 
&c.  Co.,  L.  R.  3  C.  P.  368;  Stubley 
V.  London  &c.  R.  Co.,  L.  R.  1  Ex.  13; 
Dublin  &c.  R.  Co.  v.  Slattery,  L.  R. 
3  App.  Cas.  1155.  See  also.  Petty  v. 
Hannibal  &c.  R.  Co.,  88  Mo.  306,  28 
Am.  &  Bug.  R.  Cas.  618;  Chicago  &c. 
R.  Co.  v.  Hedges,  105  Ind.  398,  25 
Am.  &  Eng.  R.  Cas.  550;  St.  Louis 
&c.  R.  Co.  v.  Barker,  172  V.  S.  643, 
19  Sup.  Ct.  879;  Chicago  &c.  R.  Co. 
v.  Pearson,  184  111.  386,  56  N.  E. 
633;  Cleveland  &c.  R.  Co.  v.  Harring- 
ton, 131  Ind.  426,  30  N.  E.  37;  Chi- 
cago &c.  R.  Co.  V.  Thomas  (Ind.), 
55  N.  E.  861. 

"Citing  Brassell  v.  New  York 
Cent.  &c.  R.  Co.,  84  N.  Y.  241;  Gay- 
nor  v.  Old  Colony  &c.  R.  Co.,  100 
Mass.  208,  97  Am.  Dec.  96;  Chaffee  v. 
Boston  &c.  R.  Co.,  104  Mass.  108; 
Mayo  V.  Boston  &c.  R.  Co.,  104  Mass. 
137;  Wheelock  v.  Boston  &c.  R.  Co., 
105  Mass.  203;  Stapley  v.  London 
&c.  R.  Co.,  L.  R.  1  Bxch.   21.    See 


also,  Illinois  Cent.  R.  Co.  v.  Daniels, 
—  Miss.  — ,  50  So.  728,  27  L.  R.  A. 
(N.  S.)  128,  and  note;  also,  notes  in 
123  Am.  St.  137  and  13  L.  R.  A.  (N. 
S.)  620. 

"Citing  Warren  v.  Fitchburg  R. 
Co.,  8  Allen  (Mass.)  227,  85  Am.  Dec. 
700n.  See  also.  Sweeny  v.  Old  Colony 
&c.  R.  Co.,  10  Allen  (Mass.)  368,  87 
Am.  Dec.  644,  and  note;  Peck  v. 
Michigan  &c.  R.  Co.,  57  Mich.  3,  23 
N.  W.  466,  19  Am.  &  Eng.  R.  Cas. 
257;  Duame  v.  Chicago  &c.  R.  Co., 
72  Wis.  523,  40  N.  W.  394,  7  Am.  St. 
879;  Palmer  v.  Chicago  &c.  R.  Co., 
142  Mo.  App.  633,  121  S.  W.  1087. 

"^Terre  Haute  &c.  R.  Co.  v.  Gra- 
ham, 95  Ind.  286,  48  Am.  Rep.  719; 
Louisville  &c.  R.  Co.  v.  Schmidt, 
106  Ind.  73,  5  N.  E.  684;  1  Thomp- 
son Neg.  (2d  ed.),  §  206;  Wabash  R. 
Co.  v.  Speer,  156  111.  244,  40  N.  E. 
835;  Georgia  Pac.  R.  Co.  v.  Lee,  92 
Ala.  262,  9  So.  230. 

"^Donohue  v.  St.  Louis  &c.  R.  Co., 
91  Mo.  357,  28  Am.  &  Eng.  R.  Cas. 
673;  Kelley  v.  Hannibal  &c.  R.  Co., 
75  Mo.  138;  Morris  v.  Chicago  &c. 
R.  Co.,  45  Iowa  29;  Chicago  &c.  R. 
Co.  V.  Hogarth,  38  111.  370;  Cleve- 
land &c.  R.  Co.  V.  Crawford,  24  Ohio 
St.  631,  15  Am.  Rep.  633.  See  also, 
ante,  §  1032  (795). 

■^  Chicago  &c.  R.  Co.  v.  Becker,  84 
111.  483;  Butler  v.  New  York  &c.  R. 
Co.,  177  Mass.  191,  58  N.  B.  592;  Mc- 
Govern  v.  New  York  Cent.  R.  Co., 
67  N.  Y.  417;    Dowling  v.  Allen,  88 


§  1034 


ROADS  AND   STREETS. 


544 


erally  for  the  jury  to  determine,  upon  a  consideration  of  their  age 
and  the  circumstances  of  the  case,  whether  they  have  exercised  or- 
dinary and  reasonable  care  or  not."  But  absent-mindedness^^  or  in- 
toxication^^ will  not  excuse  the  failure  to  exercise  ordinary  care. 

§  1034.  Look  and  listen  rule — Not  invariable  and  arbitrary  as  to 
time  and  place. — A  traveler,  especially  when  familiar  with  the  cross- 
ing, must  exercise  care  to  make  his  observation  effective,^^  and  must 
usually  continue  to  be  on  the  lookout  and  exercise  his  faculties  until 


Mo.  293;  Sioux  City  &c.  R.  Co.  v. 
Stout,  17  Wall.  (U.  S.)  657,  21 
L.  ed.  745;  Lynch  v.  Smith, 
104  Mass.  52,  6  Am.  Rep.  188; 
Frick  v.  St.  Louis  &c.  R.  Co.,  75 
Mo.  595;  Coombs  v.  New  Bedford 
&c.  Co.,  102  Mass.  572,  3  Am.  Rep. 
506;  Pennsylvania  Co.  v.  Kelly,  31 
Pa.  St.  372;  Ranch  v.  Lloyd,  31  Pa. 
St.  358,  72  Am.  Dec.  747;  Smeltz  v. 
Pennsylvania  R.  Co.,  186  Pa.  St. 
364,  40  Atl.  479.  See  3  Elliott  Rail- 
roads (2d  ed.),  §  1172,  and  author- 
ities there  cited  and  reviewed. 

°*  O'Connor  v.  Boston  &c.  R.  Co., 
135  Mass.  352;  Bowling  v.  New  York 
Cent.  R.  Co.,  90  N.  Y.  670;  Bvansich 
V.  Railroad  Co.,  57  Tex.  126;  Cleve- 
land &c.  R.  Co.  V.  Miles,  162  Ind. 
646,  70  N.  B.  985;  Allen  v.  Ames  &c. 
R.  Co.,  106  Iowa  602,  76  N.  W.  848; 
Chicago  &c.  R.  Co.  v.  Kennedy,  2 
Kan.  App.  693,  43  Pac.  802;  Stotter 
V.  Chicago  &c.  R.  Co.,  200  Mo.  107,  98 
S.  W.  509;  Carmer  v.  Chicago  &c. 
R.  Co.,  95  Wis.  513,  70  N.  W.  560; 
Atchison  &c.  R.  Co.  v.  Hardy,  94 
Fed.  294,  37  C.  C.  A.  359;  2  Thomp. 
Neg.  1182;  3  Elliott  on  Railroads 
(2d  ed.),  §  1172.  There  are  cases, 
however,  in  which  children  may  he 
held  negligent  as  matter  of  law. 
Wendell  v.  New  York  Cent.  R.  Co., 
91  N.  Y.  420;  Moore  v.  Pennsylvania 
&c.  R.  Co.,  99  Pa.  St.  301,  44  Am. 
Rep.  106;  Dietrich  v.  Baltimore  &c. 
R.  Co.,  58  Md.  347;  Shirk  v.  Wabash 
&c.  R.  Co.,  14  Ind.  App.  126,  42  N.  B. 
656;  Anderson  v.  Central  R.  Co.,  68 
N.  J.  L.  269,  53  Atl.  391. 

"'Lake  Shore  &c.  R.  Co.  v.  Miller, 
25  Mich.  274;  Baltimore  &c.  R.  Co. 
V.  Whitaore,  35  Ohio  St.  627;  Mann 
v.  Belt  R.  Co.,  128  Ind.  138,  143,  26 
N.  B.  819;  Havens  v.  Erie  R.  Co.,  41 


N.  Y.  296;  Oleson  v.  Lake  Shore  &c. 
R.  Co.,  143  Ind.  405,  42  N.  E.  736,  32 
L.  R.  A.  149. 

"» Kean  v.  Baltimore  &c.  R.  Co.,  61 
Md.  154;  Houston  &c.  R.  Co.  v. 
Sympkins,  54  Tex.  615,  38  Am.  Rep. 
632n;  Norfolk  &c.  R.  Co.  v.  Harman, 
83  Va.  553,  8  S.  B.  251.  See  also, 
Yarnall  v.  St.  Louis  &c.  R.  Co.,  75 
Mo.  575;  Richardson  v.  Wilmington 
&c.  R.  Co.,  8  Rich.  (S.  Car.)  120; 
Stewart  v.  North  Carolina  R.  Co., 
136  N.  Car.  385,  48  S.  B.  793.  Com- 
pare Mercer  v.  Southern  R.  Co.,  66 
S.  Car.  246,  44  S.  E.  750. 

"  In  Owens  v.  Pennsylvania  Co., 
41  Fed.  187,  it  was  said,  in  speaking 
of  the  duty  of  the  traveler:  "It  was 
the  duty  of  the  plaintiff  to  select 
such  a  point  as  would  enable  him  to 
see  along  the  track  both  ways.  If 
he  could  not  see  it,  it  was  his  busi- 
ness to  stop,  or  to  select  some  other 
place  at  which  he  could  make  the 
observation."  See  also,  Fowler  v. 
New  York  &c.  R.  Co.,  74  Hun  (N.  Y.) 
141,  26  N.  Y.  S.  218;  Weyl  v.  Chi- 
cago &c.  R.  Co.,  40  Minn.  350,  42  N. 
W.  24;  Burns  v.  Louisville  &c.  R.  Co., 
136  Ala.  522,  33  So.  891;  Colorado  &c. 
R.  Co.  V.Thomas,  33  Colo.  517,  81  Pac. 
801,  70  L.  R.  A.  681;  Nelson  v.  Du- 
luth  &c.  R.  Co.,  88  Wis.  392,  60  N. 
W.  703;  Houghton  v.  Chicago  &c.  R. 
Co.,  99  Mich.  308,  58  N.  W.  314; 
Philadelphia  &c.  R.  Co.  v.  Peebles, 
67  Fed.  591,  14  C.  C.  A.  555;  Malott 
V.  Hawkins,  159  Ind.  127,  63  N.  B. 
308,  311  (stating,  however,  that  the 
precise  number  of  feet  at  which  the 
traveler  must  do  so  cannot,  ordi- 
narily, be  exactly  affirmed  as  a  mat- 
ter of  law).  Lennon  v.  New  York 
&c.  R.  Co.,  65  Hun  (N.  Y.)  578,  20 
N.  Y.  S.  557;  Washington  &c.  R.  Co. 
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he  has  crossed  ;"*  but  it  cannot  always  be  said  that  he  is  guilty  of  con- 
tributory negligence  as  matter  of  law  because  he  looked  and  listened 
from  one  point  rather  than  another,  or  because  he  did  not  continue 
to  look  and  listen  at  all  times  continuously  for  approaching  trains, 
where  he  was  misled  by  the  company  or  his  attention  was  rightfully 
directed  to  something  else  as  well.  Thus,  in  a  recent  case,  it  is  said : 
*'The  law  does  not  say  how  near  the  track  the  traveler  shall  make  his 
observations.  There  is  no  arbitrary  rule  in  this  respect.  What  the  law 
requires  is  that  the  traveler  shall  choose,  in  the  vicinity  of  the  crossing, 
according  to  environments,  a  place  reasonably  calculated  to  afford  full 
opportunity  for  seeing  and  hearing."^'  He  should  usually  continue  to 
look  and  listen,  and  to  vigilantly  exercise  his  faculties,  until  he  has 
passed  the  crossing,  but  the  law  does  not  arbitrarily  and  invariably  fix 
the  distance  at  which  he  must  begin  to  look  and  listen,  provided,  in 
ordinary  cases,  that  it  is  at  a  sufBcient  distance  to  enable  him  to  dis- 
cover the  approachiQg  train  and  avoid  injury  by  the  exercise  of  reason- 
able and  ordinary  care,  nor  require  him  in  all  cases  to  continue  to  do 
so  at  his  peril,  regardless  of  circumstances,  especially  when  he  has  al- 
ready made  an  observation  that  ought  to  be  reasonably  efEective,  and 
is  misled,  without  his  fault,  by  the  wrongful  act  of  the  company."" 

V.  Lacey,  94  Va.  460,  26  S.  B.  834,  Portsmouth  &c.  R.  Co.,  100  Me.  41, 
839;  McCanna  v.  New  England  &c.  60  Atl.  530,  69  L.  R.  A.  300,  109  Am. 
R.  Co.,  20  R.  I.  439,  39  Atl.  891,  892;  St.  476;  Detroit  &c.  Ry.  v.  Nichols, 
Conkling  v.  Erie  R.  Co.,  63  N.  J.  L.  165  Fed.  289,  91  C.  C.  A.  257. 
338,  43  Atl.  666  (citing  text).  See  "'Greenwaldt  v.  Lake  Shore  &c. 
also,  Schmolze  v.  Chicago  &c.  R.  Co.,  R.  Co.,  165  Ind.  219,  73  N.  E.  910.  See 
S3  Wis.  659,  53  N.  W.  743,  54  N.  W.  also.  Case  v.  Chicago  &c.  Ry.  Co.,  — 
106;  Urlas  v.  Pennsylvania  R.  Co.,  Iowa  — ,  126  N.  W.  1037. 
152  Pa.  St.  326,  25  Atl.  566.  «■  See  Stoy  v.  Louisville  &c.  R.  Co., 
■''Kelsey  v.  Missouri  Pac.  Ry.  160  Ind.  144,  66  N.  E.  615;  Cleveland 
Co.,  129  Mo.  362,  30  S.  W.  339,  &c.  R.  Co.  v.  Harrington,  131  Ind. 
341;  Mann  v.  Belt  R.  Co.,  128  Ind.  426,  30  N.  E.  37;  Chicago  &c.  R.  Co. 
138,  144,  26  N.  E.  819;  Haetsch  v.  v.  Turner,  33  Ind.  App.  264,  69  N.  E. 
Chicago  &c.  R.  Co.,  87  Wis.  3'"4,  58  484;  Wabash  &c.  R.  Co.  v.  Biddle,  27 
N.  W.  393;  Schllmgen  v.  Chicago  &c.  Ind.  App.  161,  59  N.  E.  248,  60  N.  E. 
R.  Co.,  90  Wis.  186,  62  N.  W.  1045,  12;  Louisville  &c.  Tv.  Co.  v.  Williams, 
and  authorities  cited  in  last  preced-  20  Ind.  App.  576,  51  N.  E.  128;  Penn- 
ing note.  It  has  heen  held,  however,  sylvania  Co.  v.  Fertig,  34  Ind.  App. 
that  his  observation  need  not  nee-  459,  70  N.  E.  834;  Cleveland  &c.  R. 
essarily  "extend  beyond  the  distance  Co.  v.  Penbeth,  27  Ind.  App.  210,  60 
within  which  vehicles  moving  at  N.  E.  1095;  Pittsburgh  &c.  R.  Co.  v. 
lawful  speed  would  endanger  him."  Martin,  82  Ind.  476;  Greaney  v. 
Newark  &c.  R.  Co.  v.  Block,  55  N.  J.  Long  Island  &c.  R.  Co.,  101  N.  Y. 
L.  605,  27  Atl.  1067,  22  L.  R.  A.  374;  419,  5  N.  E.  425;  Oldenburg  v.  New 
Parrell  v.  Erie  R.  Co.,  138  Fed.  28,  York  &c.  R.  Co.,  124  N.  Y.  414,  26 
70  C.  C.  A.  396;  See  also,  Marden  v.  N.  E.  1021;  Newark  &c.  R.  Co.  v. 
35—11  Elliott  R.  and  S. 
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So  a  traveler  may  BOmetimes  be  excused  where  "he  is  irresistibly  de- 
prived of  the  opportunity  to  fully  look  and  listen  and  to  stop,  if  neces- 
sary, by  reason  of  his  team  running  away,  without  his  fault,  or  the 
like." 

§  1035.  (797)  Traveler  must  exercise  care  in  proportion  to  danger. 

— If  a  traveler  is  deaf  or  blind,  or  if  he  so  wraps  and  muffles  himself 
up  that  he  cannot  hear  or  see  well,  he  should  be  held  to  increased 
vigilance  of  other  senses  on  that  account,"^  and  it  may  be  stated  gen- 
erally, that  unusual  difBculties  require  unusual  precautions.**  In 
other  words,  the  greater  the  danger  the  greater  the  care  usually  re- 


Block,  55  N.  J.  L.  605,  27  Atl.  1067, 
22  L.  R.  A.  374;  Farrell  v.  Erie  R. 
Co.,  138  Fed.  28,  70  C.  C.  A.  396;  Chi- 
cago &c.  R.  Co.  V.  Pearson,  184  111. 
386,  56  N.  E.  633;  Jennings  v.  St. 
Louis  &c.  R.  Co.,  112  Mo.  268,  20  S. 
W.  490;  Arnold  v.  Philadelphia  &c. 
R.  Co.,  161  Pa.  St.  1,  28  Atl.  491; 
Clark  V.  Boston  &c.  R.  Co.,  164  Mass. 
434,  41  N.  E.  666;  Woehrle  v.  Min- 
nesota &c.  Co.,  82  Minn.  165,  84 
N.  W.  791,  52  L.  R.  A.  348;  Coffee  v. 
Fere  Marquette  R.  Co.,  139  Mich. 
378,  102  N.  W.  953;  O'Keefe  v.  St. 
Louis  &c.  R.  Co.,  108  Mo.  App.  177, 
83  S.  W.  308.  See  also,  Hinkle  v. 
Railroad  Co.,  109  N.  Car.  472, 13  S.  B. 
884,  26  Am.  St.  581;  Lloyd  v.  Rail- 
road Co.,  118  N.  Car.  1010,  24  S.  E. 
805,  54  Am.  St.  764;  Mayer  v.  Rail- 
way Co.,  119  N.  Car.  578,  26  S.  B. 
148;  Loreny  v.  Burlington  &c.  R.  Co., 
115  Iowa  377,  88  N.  W.  835,  56  L.  R. 
A.  752;  Cleveland  &c.  R.  Co.  v.  Lynn, 
171  Ind.  589,  593,  85  N.  E.  999  (cit- 
ing Elliott  on  Railroads  (2d  ed.), 
§   1179a). 

<»  Sarles  v.  Chicago  &c.  Ry.  Co.,  138 
Wis.  498,  120  N.  W.  232,  21  L.  R.  A. 
(N.  S.)  415.  See  also.  Southern  R. 
Co.  V.  Hobbs,  151  Ala.  335,  43  So. 
844;  Pratt  v.  Chicago  &c.  R.  Co.,  98 
Iowa  563,  67  N.  W.  402;  Piper  v. 
Chicago  &c.  Ry.  Co.,  77  Wis.  247,  46 
N.  W.  165. 

«Purl  V.  St.  Louis  &c.  R.  Co.,  72 
Mo.  168;  Central  R.  Co.  v.  Feller,  84 
Pa.  St.  226;  Gonzales  v.  New  York 
&c.  R.  Co.,  6  Robt.  (N.  Y.)  102; 
Cleveland  &c.  R.  Co.  v.  Terry,  8  Ohio 
St.   570;    Butterfield  v.  Western  K. 


Co.,  10  Allen  (Mass.)  532,  87  Am. 
Dec.  678;  Salters  v.  Utlca  &c.  R.  Co., 
75  N.  Y.  273;  Yancey  v.  Wabash  &c. 
R.  Co.,  93  Mo.  433,  6  S.  W.  272;  Texas 
&c.  R.  Co.  V.  Fuller,  5  Tex.  Civ.  App. 
660,  24  S.  W.  1090;  Rodrian  v.  New 
York  &c.  R.  Co.,  125  N.  Y.  526,  26 
N.  B.  741;  Shatto  v.  Brie  R.  Co.,  121 
Fed.  678,  59  C.  C.  A.  1.  See  also,  To- 
ledo &c.  R.  Co.  V.  Hammett,  220  111. 
9,  77  N.  B.  72;  Schneider  v.  Northern 
Pac.  R.  Co.,  81  Minn.  383,  84  N.  W. 
124;  Hearn  v.  New  York  &c.  R.  Co., 
89  Md.  762,  43  Atl.  59;  Payne  v.  Chi- 
cago &c.  R.  Co.,  108  Iowa  188,  78  N. 
W.  813;  Smith  v.  Maine  Cent.  R.  Co., 
87  Me.  339,  32  Atl.  967  (riding  in 
covered  vehicle);  Marks  v.  Peters- 
burg &c.  R.  Co.,  88  Va.  1,  13  S.  E. 
299.  Compare,  however,  Petrie  v. 
Columbia  &c.  R.  Co.,  29  S.  Car.  303, 
7  S.  B.  515;  Gulf  &c.  R.  Co.  v.  Mel- 
ville (Tex.  Civ.  App.),  87  S.  W.  863. 

°^  Nicholson  v.  Brie  &c.  R.  Co.,  41 
N.  Y.  525;  Blkins  v.  Boston  &c.  R. 
Co.,  115  Mass.  190;  Rothe  v.  Milwau- 
kee &c.  R.  Co.,  21  Wis.  256;  Penn- 
sylvania R.  Co.  V.  State,  61  Md.  108, 
14  Am.  Rep.  550;  Baltimore  &c.  R. 
Co.  V.  Whitacre,  35  Ohio  St.  627; 
Terre  Haute  &c.  R.  Co.  v.  Clark,  73 
Ind.  168;  Hancock  v.  Lake  Erie  &c. 
R.  Co.,  21  Ind.  App.  10,  51  N.  E.  369; 
Cincinnati  &c.  R.  Co.  v.  Duncan,  143 
Ind.  524,  42  N.  n.  37;  Martin  v. 
Baltimore  &o.  R.  Co.,  2  Marv.  (Del.) 
123,  42  Atl.  442.  See  also,  Washing- 
ton &c.  R.  Co.  V.  Lacey,  94  Va.  460, 
26  S.  E.  834,  839;  Atlantic  &c.  R.  Co. 
V.  Rieger,  95  Va.  418,  28  S.  E.  590. 
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quired.'*  Thus,  where  the  view  is  obstructed,  the  traveler,  in  the  exer- 
cise of  ordinary  care  under  the  circumstances,  will  usually  be  required 
to  take  precautions  that  might  be  entirely  unnecessary  if  the  view  were 
not  obstructed;"  but  if  he  does  take  all  reasonable  precautions,  the 
fact  that  he  was  misled  and  prevented  by  the  obstructions  from  seeing 
an  approaching  train  may  be  siifficient  to  determine  his  freedom  from 
contributory  negligence.** 

§1036.  (798)  Crossing  between  or  near  cars  —  Calculation  of 
chances. — One  who  attempts  to  pass  between  coupled  cars  of  a  freight 
train  standing  temporarily  across  a  street,  either  knowing  or  having 
an  opportunity  to  know  by  the  reasonable  use  of  his  faculties  that  the 
train  is  likely  to  move  at  any  moment,  and  is  thus  injured  as  a  proxi- 
mate result  of  his  failure  to  exercise  ordinary  or  reasonable  care, 
is  guilty  of  such  contributory  negligence  as  will  prevent  a  recovery 
for  an  injury  sustained  by  the  starting  of  the  train.*^    And  if  smoke 


"Reed  v.  Queen  Anne's  R.  Co.,  4 
Pen.  (Del.)  413,  57  Atl.  429;  Louis- 
ville &c.  R.  Co.  V.  Stommel,  126  Ind. 
35,  25  N.  B.  863;  Goodrich  v.  Bur- 
lington &c.  R.  Co.,  97  Iowa  521,  66 
N.  W.  770;  St.  Louis  &c.  R.  Co.  v. 
Knowles,  6  Kan.  App.  790,  51  Pac. 
230;  Riley  v.  Missouri  Pac.  R.  Co., 
69  Neb.  82,  95  N.  W.  20;  Phillips  v. 
Washington  &c.  R.  Co.,  104  Md.  455, 
65  Atl.  422.  See  also,  Robinson  v. 
Rockland  &c.  St.  R.  Co.,  99  Me.  47,  58 
Atl.  57;  Golinvaux  v.  Burlington  &c. 
R.  Co.,  125  Iowa  652,  101  N.  W.  465; 
Colorado  &c.  R.  Co.  v.  Thomas,  33 
Colo.  517,  81  Pac.  801,  70  L.  R.  A. 
681;  Southern  R.  Co.  v.  Jones,  106 
Va.  412,  56  S.  E.  155. 

°=  Thomas  v.  Delaware  &c.  R.  Co., 
19  Blatchf.  (U.  S.)  533;  Strong  v. 
Sacramento  &c.  R.  Co.,  61  Cal.  326; 
Johnson  v.  Chicago  &c.  R.  Co.,  77  Mo. 
546;  Atchison  &c.  R.  Co.  v.  Town- 
send,  S9  Kan.  115,  17  Pac.  804.  See 
also  Martin  v.  Little  Rock  &c.  R.  Co., 
62  Ark.  156,  34  S.  W.  545;  Quinn  v. 
Chicago  &c.  R.  Co.,  162  Ind.  442,  70 
N.  E.  526;  Baker  v.  Tacoma  Eastern 
R.  Co.,  44  Wash.  575,  87  Pac.  826; 
White  v.  Chicago  &c.  R.  Co.,  -102 
Wis.  489,  78  N.  W.  585;  Louisville 
&c.  R.  Co.  V.  Satterwhite,  112  Tenn. 
185,  79  S.  W.  106;  Chicago  &c.  R. 
Co.  V.  Andrews,  130  Fed.  65,  64  C.  C. 


A.  399.  He  should  take  care  to  look 
and  listen  at  a  point,  if  there  is 
such  a  point  at  a  safe  place,  from 
which  his  observation  will  be  effect- 
ive. Conkling  v.  Erie  R.  Co.,  63  N. 
J.  L.  338,  43  Atl.  666;  Schneider  v. 
Chicago  &c.  R.  Co.,  99  Wis.  378,  75 
N.  W.  169;  Owens  v.  Pennsylvania  R. 
Co.,  41  Fed.  187,  191;  McCanna  v. 
New  England  R.  Co.,  20  R.  I.  439,  39 
Atl.  891,  892;  Washington  &c.  R.  Co. 
V.  Lacey,  94  Va.  460,  26  S.  E.  834; 
Houghton  V.  Chicago  &c.  Co.,  99 
Mich.  308,  58  N.  W.  314;  Tucker  v. 
New  York  &c.  R.  Co.,  124  N.  Y.  308, 
26  N.  E.  916,  21  Am.  St.  670;  Kelsay 
V.  Missouri  Pac.  R.  Co.,  129  Mo. 
362,  30  S.  W.  339. 

■"Pennsylvania  &c.  R.  Co.  v.  Ogier, 
35  Pa.  St.  60,  78  Am.  Dec.  322;  Strong 
V.  Sacramento  &c.  R.  Co.,  61  Cal. 
326;  Faber  v.  St.  Paul  &c.  R.  Co., 
29  Minn.  465,  13  N.  W.  902;  Bunting 
V.  Central  Pac.  &c.  R.  Co.,  14  Nev. 
351;  Chicago  &c.  R.  Co.  v.  Lee,  87 
III.  454.  See  also,  Illinois  Cent.  R. 
Co.  V.  Finfrock,  103  111.  App.  232; 
Malott  V.  Hawkins,  159  Ind.  127,  63 
N.  E.  308. 

"  Lake  Shore  &c.  R.  Co.  v.  Plnchin, 
112  Ind.  592,  13  N.  E.  677;  Kauffman 
V.  Cleveland  &c.  R.  Co.,  144  Ind.  456, 
43  N.  E.  446;  Central  &c.  R.  Co. 
v.    Rylee,    87    Ga.    491,    13    S.    E. 
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from  passing  trains  or  the  like  so  obscures  a  traveler's  view  that  he  can- 
not make  an  effective  observation,  he  should  wait  until  it  disappears."* 
So,  a  traveler  who  attempts  to  cross  a  railroad  track  in  full  view  of 

an  approaching  train,  upon  a  nice  calculation  of  the  chances,  does  so 
at  his  peril  and  must  take  the  consequences ;"'  but  if  the  train  is  so  far 
away,  or  the  circumstances  are  such  that  a  man  of  ordinary  prudence, 
in  the  exercise  of  reasonable  care,  might  have  done  so,  his  conduct 

584,  13    L.    R.    A.    634,    and  note;  v.  Tacoma  Eastern  R.  Co.,  44  Wash. 

Passman    v.    West    Jersey    &c.    R.  575,  87  Pac.  826.    But  compare  Chi- 

Cc,  68  N.  J.  L.  719,  54  Atl.  809,  61  cage  &c.  R.  Co.  v.  Hansen,  166  111. 

L.  R.  A.  609,  96  Am.  St.  573;  Magoon  623,  46  N.  B.  1071. 
V.  Boston  &e.  R.  Co.,  67  Vt.  177,  31        ""Maryland  &c.  R.  Co.  v.  Neubeur, 

Atl.  156.    In  several  of  these  cases  62  Md.  391;   Grows  v.  Maine  &c.  R. 

the  plaintiff  was  held  negligent  as  Co.,   69   Me.   412;    Belief ontaine  &c. 

a  matter  of  law.    See  also.  Hall  v.  R.  Co.  v.  Hunter,  33  Ind.  335,  5  Am. 

Cleveland  &c.  R.  Co.,  15  Ind.  App.  Rep.    201;     Chicago    &c.    R.    Co.    v. 

496,  44  N.  E.  489.   But  see  Williams  Fears,  53  111.  115;   Kelley  v.  Hanni- 

V.  Atchison  &c.  R.  Co.,  59  Kan.  777,  bal  &c.  R.  Co.,  75  Mo.  138;   Bohan  v. 

53   Pac.   834;    Cleveland  &e.  R.   Co.  Milwaukee  &c.  R.  Co.,  61  Wis.  391,  21 

V.  Keely,  138  Ind.  600,  37  N.  E.  406;  N.  W.  241;  Hansen  v.  Chicago  &c.  R. 

Southern  R.  Co.  v.  Prather,  119  Ala.  Co.,  83  Wis.  631,  53  N.  W.  909;  South- 

588,  24  So.  836,  72  Am.  St.  949.    So,  ern  R.  Co.  v.  Blake,  101  Ga.  211,  29 

in  attempting  to  pass  under  or  to  S.  E.  288;   New  York  &c.  R.  Co.  v. 

climb   over   cars  to  which   engines  Kellam's  Adm'rs,  83  Va.  851,  3  S.  E. 

were  attached  has  been  held  to  be  703;    Wendell  v.   New  York  &c.  R. 

contributory    negligence.     McMahon  Co.,  91  N.  Y.  420;  Cranch  v.  Brook- 

V.  Railroad  Co.,  39  Md.  438;  Central  lyn  Heights  R.  Co.,  186  N.  Y.  310, 

R.  Co.  V.  Dixon,  42  Ga.  327;  Russell  78  N.  B.  1078;  Hood  v.  Lehigh  Valley 

V.  Central  &c.  R.  Co.,  119  Ga.  705,  46  R.  Co.,  109  App.  Div.  (N.  Y.)  418,  96 

S.  E.  858;  Lewis  v.  Railroad  Co.,  38  N.  Y.  S.  431,  affirmed  in  186  N.  Y. 

Md.  588,  17  Am.  Rep.  521;  Corcoran  517,  78  N.  B.  1105;  Korraday  v.  Lake 

v.  St.  Louis  &c.  R.  Co.,  105  Mo.  399,  Shore  &c.  R.  Co.,   131   Ind.   261,  29 

16  S.  W.  411,  24  Am.  St.  394;  Studer  N.  E.  1069;  Young  v.  Old  Colony  &c. 

V.  Southern  Pac.  R.  Co.,  121  Cal.  400,  R.  Co.,  156  Mass.  178,  30  N.  E.  560; 

53  Pac.  942,  66  Am.  St.  39;  Rumpel  Nelson   v.    St.   Paul  &c.   R.   Co.,   76 

V.  Oregon  Short  Line  R.  Co.,  4  Idaho  Minn.  189,  78  N.  W.  1041;  Terien  v. 

13,  35  Pac.  700,  22  L.  R.  A.  725.   See  St.  Paul  City  R.  Co.,  70  Minn.  532, 

further   on   this   general   subject,   3  73  N.  W.  412;   State  v.  Cumberland 

Elliott  Railroads  (2d  ed.),  §  1169.  &c.  R.  Co.,  87  Md.  183,  39  Atl.  610; 

««01eson  V.  Lake  Shore  &c.  R.  Co.,  Chicago  &c.  Co.  v.  Pounds,  82  Fed. 

143  Ind.  405,  42  N.  E.  736,  32  L.  R.  217,    27    C.   C.    A.    112;    Burnett   v. 

A.  149;   Quinn  v.  Chicago  &c.  R.  Co.,  Easton  &c.  R.  Co.,  61  N.  J.  L.  373, 

162  Ind.  442,  70  N.  E.  526;  West  Jer-  39  Atl.  663;   Memphis  &c.  R.  Co.  v. 

sey  &c.  R.  Co.  v.  Bwan,  55  N.  J.  L.  Martin,    117   Ala.    367,    23    So.    231. 

574,  27  Atl.  1064;  Benyon  v.  Pennsyl-  See  also.  Green  v.  Southern  R.  Co., 

vanla   R.    Co.,   168   Pa.   St.    642,   32  138  Cal.  1,  67  Pac.  4,  70  Pac.  926; 

Atl.  84;    Hovenden  v.  Pennsylvania  Champion  v.  Seaboard  Air-Line  Ry., 

R.  Co.,  180  Pa.  St.  244,  36  Atl.  731;  151  N.  Car.  197,  65  S.  E.  917;    Chl- 

Heaney  v.  Long  Island  &c.  R.  Co.,  cago  &c.  R.  Co.  v.  Williams   (Tex. 

112  N.  Y.  122,  19  N.  E.  422;  Chicago  Civ.  App.),  41  S.  W.  501;   Guilmont 

&c.  R.  Co.  V.  Fisher,  49  Kan.  460,  v.  Central  Vt.  R.  Co.,  78  Vt.  185,  62 

SO  Pac.  462,  and  authorities  cited;  Atl.  54;  Glpson  v.  Southern  R.  Co., 

Baltimore  &c.  R.  Co.,  v.  McClellan,  140  Fed.  410. 
69  Ohio  St.  142.  68  N.  E.  816;  Baker 
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will  not  necessarily  constitute  negligence  as  matter  of  law.'"'  It  is  also 
held  that  a  traveler  who,  seeing  an  engine  standing  near  a  crossing 
letting  off  steam  in  the  usual  manner,  drives  across  in  front  of  it, 
cannot  recover  for  personal  injuries  caused  by  his  horse  becoming 
frightened  and  running  away.^^ 

§  1037.  Crossing  behind  passing  train — Travelers  struck  by  trains 
on  parallel  tracks. — A  somewhat  common  form  of  crossing  accident  is 
where  a  traveler  crosses  behind  one  train  and  is  struck  by  another 
engine  or  train,  usually  one  coming  from  an  opposite  direction  on  a 
parallel  track.  In  most  of  such  cases,  the  accident  could  have  been 
avoided  had  the  traveler  looked  or  listened  before  going  forward,  and 
recoveries  have  been  generally  defeated  on  the  principle  of  contributory 
negligence  for  failure  to  observe  these  precautions.''^*  But  there  are 
some  cases  which  hold  that  persons  so  injured  are  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and  that  the  question  is  one 
for  the  jury,  under  the  particular  circumstances,  although  the  traveler 
may  have  failed  to  continuously  look  or  listen  for  the  train  which  ran 
upon  him,^^  or,  having  looked  once,  attempted  to  cross  without  giving 


"Detroit  &c.  R.  Co.  v.  Van  Stein- 
berg, 17  Mich.  99;  McQuisten  v.  De- 
troit &c.  Ry.  Co.,  147  Mich.  67,  110 
N.  W.  118;  Langhoff  v.  Milwaulsee 
&c.  R.  Co.,  19  Wis.  515;  Baxter  v. 
Second  Ave.  R.  Co.,  30  How.  Pr. 
(N.  Y.)  219;  Mentz  v.  Second  Ave. 
R.  Co.,  3  Abb.  Ct.  App.  274;  Bonnell 
V.  Delaware  &c.  R.  Co.,  39  N.  J.  L. 
189;  Chicago  &  W.  I.  R.  Co.  v. 
Ptacek,  171  111.  9,  49  N.  B.  191.  See 
also.  Ward  v.  Marshalltown  Light 
&c.  Co.,  132  Iowa  578,  108  N.  W.  323; 
Olsen  V.  Oregon  &c.  R.  Co.,  9  Utah 
129,  33  Pac.  623;  Baltimore  &c.  R. 
Co.  V.  Keck,  185  111.  400,  57  N.  E. 
197. 

"Union  Pac.  R.  Co.  v.  Hutchin- 
son, 39  Kan.  485,  18  Pac.  705;  Miller 
V.  Wellington  &c.  R.  Co.,  128  N.  Car. 
26,  38  S.  E.  29,   32    (quoting  text). 

"a  See  generally,  Holland  v.  Chi- 
cago &c.  R.  Co.,  18  Fed.  243;  Dela- 
ware &c.  R.  Co.  V.  Flannelly,  172 
Fed.  328,  97  C.  C.  A.  112;  Daniels  v. 
Staten  Island  &c.  R.  Co.,  125  N.  Y. 
407,  26  N.  E.  466;  Smith  v.  Phila- 
delphia &c.  R.  Co.,  160  Pa.  St.  117, 
28  Atl.  641;  Butts  v.  St.  Louis  &c.  R. 


Co.,  98  Mo.  272,  11  S.  W.  754; 
AUerton  v.  Boston  &c.  R.  Co.,  146 
Mass.  241,  15  N.  E.  621;  Guta  v. 
Lake  Shore  &c.  R.  Co.,  81  Mich.  291, 
45  N.  W.  821;  Marty  v.  Chicago  &c. 
R.  Co.,  38  Minn.  108,  35  N.  W.  670; 
Daily  v.  Richmond  &c.  R.  Co.,  106 
N.  Car.  301,  11  S.  E.  320;  Bnsley  R. 
Co.  v.  Chewning,  93  Ala.  24,  9  So. 
458;  Duvall  v.  Michigan  &c.  R.  Co., 
105  Mich.  386,  63  N.  W.  437;  Derk 
v.  Northern  &c.  R.  Co.,  164  Pa.  St. 
243,  30  Atl.  231;  Hughes  v.  Delaware 
&c.  Canal  Co.,  176  Pa.  St.  254,  35 
Atl.  190;  Krauss  v.  Pennsylvania 
R.  Co.,  139  Pa.  St.  272,  20  Atl. 
993;  West  Jersey  R.  Co.  v.  Ewan,  55 
N.  J.  L.  574,  27  Atl.  1064;  New  Jer- 
se  Cent.  R.  Co.  v.  Smalley,  61  N.  J. 
L.  277,  39  Atl.  695;  Stowell  v.  Erie 
&c.  R.  Co.,  98  Fed.  520,  39  C.  C.  A. 
145;  Quinn  v.  Chicago  &c.  R.  Co., 
162  Ind.  442,  70  N.  E.  526;  Mein- 
renken  v.  New  York  &c.  R.  Co.,  81 
App.  Div.  (N.  Y.)  132,  80  N.  Y.  S. 
1074. 

"  Daume  v.  Chicago  &c.  R.  Co.,  72 
Wis.  523,  40  N.  W.  394,  7  Am.  St. 
879;   Brown  v.  Griffin,  71  Tex.  654, 
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a  second  look.''*  Judge  Thompson,  after  an  examination  of  a  great 
number  of  cases,  sums  up  his  views  on  this  branch  of  the  law  of  negli- 
gence in  these  words:  "In  these  cases  the  circumstances  tend  to  ex^ 
cuse  the  negligence  of  the  traveler  much  more  than  when  he  is  ap- 
proaching a  crossing  having  but  a  single  track.  The  receding  train 
obscures  from  his  view  the  coming  train,  and  the  noise  of  the  receding 
train  prevents  him  from  distinguishing  the  noise  of  the  coming  train. 
Nevertheless,  the  books  show  that,  in  a  majority  of  accidents  of  this 
kind,  the  judges  hold  that  the  contribatory  negligence  of  the  confused 
and  bewildered  traveler  prevents  any  recovery  of  damages,  as  matter 
of  law."'*  Another  species  of  injury  properly  classified  at  this  place, 
is  where  a  traveler  at  a  crossing  leaves  a  position  of  safety  at  the 
side  of  the  track  and  places  himself  between  parallel  tracks  so  close 
together  that  he  is  injured  by  contact  with  cars  moving  in  opposite 
directions  as  they  pass  the  place  where  he  stands.    The  traveler  has 


9  S.  W.  546;  Crone  v.  New  York  &c. 
R.  Co.,  48  N.  Y.  St.  409,  20  N.  Y.  S. 
529;  White  v.  New  York  &c.  R.  Co., 
42  N.  Y.  St.  24;  16  N.  Y.  S.  788; 
Laible  v.  New  York  &c.  R.  Co.,  13 
App.  Div.  (N.  Y.)  574,  43  N.  Y.  S. 
1003;  Indianapolis  &c.  R.  Co.  v.  Neu- 
bacher,  16  Ind.  App.  21,  43  N.  B.  576, 
rehearing  denied,  44  N.  I^.  669;  Lake 
Shore  &c.  R.  Co.  v.  Ehlert,  19  Ohio 
C.  C.  177,  10  Ohio  C.  D.  443;  Roberts 
V.  Boston  &c.  R.  Co.,  69  N.  H.  354,  45 
Atl.  94;  Chicago  &c.  R.  Co.  v.  Pear- 
son, 82  111.  App.  605.  See  also,  Wa- 
bash R.  Co.  V.  Smith,  162  111.  583,  44 
N.  E.  856;  Funston  v.  Chicago  &c.  R. 
Co.,  61  Iowa  452,  16  N.  W.  518; 
Lamb  v.  Missouri  Pac.  R.  Co.,  147 
Mo.  171,  48  S.  W.  659,  51  S.  W.  81; 
Iron  Mountain  R.  Co.  v.  Dies,  98 
Tenn.  655,  41  S.  W.  860;  Schrems  v. 
Pere  Marquette  R.  Co.,  145  Mich. 
190,  108  N.  W.  698,  116  Am.  St.  291; 
Hopson  V.  Kansas  City  &c.  R.  Co., 
87  Miss.  789,  40  So.  872. 

"  Brown  v.  Adgarton,  58  Kan.  815, 
49  Pac.  159. 

"2  Thomp.  Neg  (2d  ed.),  §  1679, 
citing  Stowell  v.  Erie  &c.  R.  Co.  98 
Fed.  520,  39  C.  C.  A.  145;  Daily  v. 
Richmond  &c.  R.  Co.,  106  N.  Car.  301, 
11  S.  E.  320;  Gebhard  v.  Detroit  &c. 
R.  Co.,  79  Mich.  586,  44  N.  W.  1045; 
Guta  V.  Lake  Shore  &c.  R.  Co.,  81 
Mich.  291,  45  N.  W.  821;  Allerton  v. 


Boston  &c.  R.  Co.,  146  Mass.  241,  15 
N.  E.  621;  Butts  v.  St.  Louis  &c.  R. 
Co.,  98  Mo.  272,  11  S.  W.  754;  Hol- 
land v.  Chicago  &c.  R.  Co.,  18  Fed. 
243;  Hovenden  v.  Pennsylvania  R. 
Co.,  180  Pa.  St.  244,  36  Atl.  731; 
Krauss  v.  Pennsylvania  R.  Co.,  139 
Pa.  St.  272,  20  Atl.  993;  West  Jersey 
R.  Co.  V.  Ewan,  55  N.  J.  L.  574,  27 
Atl.  1064;  Duvall  v.  Michigan  &c. 
R.  Co.,  105  Mich.  386,  63  N.  W.  437; 
Schmidt  v.  Philadelphia  R.  Co.,  149 
Pa.  St.  357,  24  Atl.  218;  Adams  v. 
New  York  &c.  R.  Co.,  49  N.  Y.  St. 
854,  21  N.  Y.  S.  681;  Purdy  v.  New 
York  &c.  R.  Co.,  87  Hun  (N.  Y.)  97, 
67  N.  Y.  St.  676,  33  N.  Y.  S.  952; 
Hughes  V.  Delaware  &c.  Canal  Co., 
176  Pa.  St.  254,  35  Atl.  190;  Derk  v. 
Northern  &c.  R.  Co.,  164  Pa.  St.  243, 
30  Atl.  231;  Ensley  R.  Co.  v.  Chew- 
ning,  93  Ala.  24,  9  So.  458;  Norfolk 
&c.  R.  Co.  V.  Wilson,  90  Va.  263,  18 
S.  E.  35;  Smith  v.  Philadelphia  &c. 
R.  Co.,  160  Pa.  St.  117,  28  Atl.  641; 
Bjork  V.  Illinois  &c.  R.  Co.,  85  111. 
App.  269  (traveler  on  foot  attempted 
to  cross  several  tracks  on  which 
trains  were  coming  from  opposite 
directions,  and,  in  escaping  from 
one,  was  injured  by  another,  there 
being  nothing  to  obstruct  the  view 
of  either  train — no  question  for  the 
jury). 


551  HAILEOAD  CROSSINGS.  §    1038 

been  held  to  be  clearly  negligent  in  such  a  case.'"  But  the  cases  are 
not  entirely  harmonious,  and  one  case  holds  that  a  person  has  a  right 
to  assume  that  the  space  between  railroad  tracks  is  sufficient  to  allow 
him  to  stand  midway  of  such  space  without  risk  of  injury.'" 

§  1038.  Traveler  struck  by  train  closely  following  another— Mis- 
leading traveler. — It  is  a  matter  of  common  knowledge  that  trains 
follow  each  other  at  varying  intervals,  and  this  knowledge  usually 
makes  it  the  duty  of  the  traveler,  stopped  at  a  crossing  by  a  passing 
train,  to  wait  long  enough  after  the  train  has  passed  to  see  whether 
another  train  is  following  before  entering  upon  the  crossing.  The 
cases  very  generally  ascribe  contributory  negligence  to  a  traveler  who 
neglects  this  precaution  and  as  a  result  is  struck  by  the  following  en- 
gine or  train."  Thus  it  has  been  held  that  a  person,  attempting  to 
cross  a  railroad  track  on  a  public  highway,  who  was  familiar  with  and 
relied  on  a  rule  of  the  company  which  prohibited  trains  from  following 
one  another  within  ten  minutes,  was  chargeable  with  contributory  neg- 
ligence in  going  on  the  track  without  looking  or  listening  for  approach- 
ing trains,  though  the  train  which  caused  the  injury  was  a  "wild 
train,"  and  followed  the  preceding  one  within  one  or  two  minutes.'^ 
But  running  trains  so  close  together  as  to  render  the  statutory  signal 
unavailing,  may,  under  the  circumstances,  operate  to  mislead  a  trav- 
eler to  some  extent,  and  prevent  him  from  being  adjudged  guilty  of 

'"  McCann  v.  Chicago  &c.  R.   Co.,  in  emergency,  see  3  Elliott  on  Rail- 

105  Fed.  480,  44  C.  C.  A.  566.    See  roads  (2d  ed.),  §  1173. 

also,  St.  Louis  &c.  R.  Co.  v.  Martin,  "Purdy  v.  New  Yc.  ;  &c.  R.  Co., 

61  Ark.  549,  33  S.  W.  1070.  87  Hun  (N.  Y.)  97,  33  N.  Y.  S.  952; 

"Eiehorn  v.  New  Orleans  &c.  Fletcher  v.  Fitchburg  R.  Co.,  149 
Light  Co.,  112  La.  Ann.  236,  36  So.  Mass.  127,  21  N.  E.  302,  3  L.  R.  A. 
335,  104  Am.  St.  437.  See  also,  to  743;  Schmidt  v.  Philadelphia  &c.  R. 
the  effect  that  diversion  of  atten-  Co.,  149  Pa.  St.  357,  24  Atl.  218; 
tion  will  not  generally  excuse.  Bush  Benson  v.  Chicago  &c.  R.  Co.,  41  111. 
v.  Union  Pac.  R.  Co.,  62  Kan.  709,  App.  227;  Baltimore  &c.  R.  Co.  v. 
64  Pac.  624;  Duvall  v.  Michigan  Talmage,  15  Ind.  App.  203,  43  N.  E. 
Cent.  R.  Co.,  105  Mich.  386,  63  N.  W.  1019.  See  also.  Smith  v.  Wabash  R. 
437;  Lee  v.  Chicago  &c.  R.  Co.,  68  Co.,  141  Ind.  92,  40  N.  B.  270;  Jack- 
Minn.  49,  70  N.  W.  857;  Butts  v.  son  v.  Mobile  &c.  R.  Co.,  89  Miss.  32, 
St.  Louis  &c.  R.  Co.,  gs  Mo.  272,  11  42  So.  236. 

S.  W.  754;    Guhl  v.  Whitcomb,  109  "Bush  v.  Union  Pac.  R.  Co.,  62 

Wis.  69,  85  N.  W.  142,  83  Am.  St.  889.  Kan.    709,    64    Pac.    624.     See    also. 

But   compare  West  v.   New   Jersey  Louisville  &c.  R.  Co.  v.  James  (Ky.), 

R.  &c.  Co.,  32  N.  J.  L.  91,  33  N.  J.  L.  115  S.  W.  719,  20  L.  R.  A.   (N.  S.) 

430;  Pratt  v.  Chicago  &c.  R.  Co.,  107  380;   Rich  v.  Bvansville  &c.  R.  Co., 

Iowa  287,  77  N.  W.  1064.   And  as  to  31  Ind.  App.  10,  66  N.  E.  1028;  Gris- 

tfie  effect  of  svdden  peril  and  acts  pell  v.  Southern  R.  Co.,  81  S.  Car. 

193,  62  S.  E.  205. 
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contributory  negligence  as  a  matter  of  law  under  particular  circum- 
stances/" even  though  he  might  otherwise  have  been  held  guilty  of 
such  negligence.  And  there  are  many  other  instances,  most  of  which 
have  already  been  considered,  in  which  an  invitation  to  cross,  express 
or  implied,  on  the  part  of  the  company,  or  its  flagman,  gateman,  or 
the  like,  or  some  similar  misleading  act  on  the  part  of  the  company 
may  have  a  like  effect  ;'°*  but,  as  elsewhere  shown,  the  general  rule  is 
that  the  traveler  must  stiU  exercise  ordinary  and  reasonable  care  under 
the  circumstances.  * 

§  1039.    Collisions  between  street  cars  and  railroad  trains. — It  may 

be  said  in  a  general  way  that  where  a  street  ear  line  crosses  an  ordinary 
commercial  railroad,  the  relative  duties  of  the  street  railway  company 
and  of  the  railroad  company  to  exercise  care  and  avoid  collision  are 
the  same  as  in  the  case  of  ordinary  travelers  upon  the  highway  cross- 
ing the  railroad.^"  The  negligence  of  either  one  is  not  imputed  to 
its  passengers.'^    There  are  many  cases  in  which  either  or  both  com- 

™  See  Chicago  &c.  R.  Co.  v.  Boggs,  Woehrle   v.   Minnesota   &c.   Co.,   82 

101  Ind.  522,  51  Am.  Rep.  761;  Cleve-  Minn.  165,  84  N.  W.  791,  52  L.  R. 

land  &c.   R.   Co.  v.   Miles,  162   Ind.  A.   348;    Messinger  v.  Pennsylvania 

646,  70  N.  E.  985;  Davidson  v.  Lake  R.  Co.,  215  Pa.  497,  64  Atl.  682,  114 

Shore   &c.   R.   Co.,   179   Pa.   227,   36  Am.   St.   970;    St.  Louis  &c.  R.   Co. 

Atl.  291.   See  also,  Duame  v.  Chicago  v.    Stonecypher,    25    Tex.   Civ.   App. 

&c.  R.  Co.,  72  Wis.  523,  40  N.  W.  394,  569,  63  S.  "W.  946;  La  Belle  v.  Rhode 

7  Am.  St.  879.  Island  Co.,  —  R.  I.  — ,  73  Atl.  306. 

™a  See  Eddy  v.  Powell,  49  Fed.  814,  ="  See    New   York    &c.    R.    Co.    v. 

1  C.  C.  A.  448;  Chicago  &c.  R.  Co.  v.  New  Jersey  &c.  R.  Co.,  60  N.  J.  L. 

Prescott,  59  Fed.  237,  8  C.  C.  'A.  109,  52,   37   Atl.   627,    38   L.   R.   A.    516; 

23  L.  R.  A.  654;   Scaggs  v.  Delaware  Baltimore  &c.  R.  Co.  v.  Breinig,  25 

&c.  R.  Co.,  74  Hun   (N.  Y.)   198,  26  Md.    378,    90   Am.    Dec.   49;    Toledo 

N.  Y..  S.  323;  Kleiber  v.  Peoples  &c.  &c.  R.  Co.  v.  Goddard,  25  Ind.  185; 

R.  Co.,  107  Mo.  240,  17  S.  W.  946,  14  Pennsylvania   R.    Co.    v.    Goodman, 

L.  R.  A.  613;   Whelan  v.  New  York  62  Pa.  St.  329;  Baltimore  &c.  R.  Co. 

&c.  R.  Co.,  38  Fed.  15;  Pennsylvania  v.  Friel,  77  Fed.  126,  23  C.  C.  A.  77, 

R.  Co.  V.  Stegemeier,  118  Ind.  305,  ^'Gulf   &c.   R.   Co.   v.   Pendry,    87 

20  N.  E.  843,  10  Am.  St.  136;  Lake  Tex.  553,  29  S.  W.  1038,  47  Am.  St. 

Erie  &c.  R.  Co.  v.  Fike,  35  Ind.  App.  125;   Little  Rock  &c.  R.  Co.  v.  Har- 

554,   74  N.   E.   636;    Chicago  &c.  R.  rell,    58   Ark.    454,    25    S.    "W.    115; 

Co.  V.  Clough,  134  111.  586,  25  N.  E.  East  Tenn.  &c.  R.   Co.  v.  Markens, 

664,   29   N.  E.   184;    Chicago  &c.  R.  88  Ga.  60,  13  S.  E.  855,  14  L.  R.  A. 

Co.  V.  Kelly,  182  111.  267,  54  N.  E.  281;     O'Toole    v.    Pittsburg    &c.    R. 

979;    Stearns  v.  Boston  &c.  R.  Co.,  Co.,    158    Pa.    St.    99,    27    Atl.    737, 

75    N.    H.   40,    71   Atl.    21;    Central  22   L.  R.   A.   606,   38   Am.    St.   830; 

&c.  Co.  V.  Wabash  R.  Co.,  27  Fed.  O'Rourke  v.  Lindell  R.  Co.,  142  Mo. 

159;   Feeney  v.  Long  Island  &c.  R.  342,  44  S.  W.  254;    Holsab  v.  New 

Co.,   116   N.   Y.   375,   22   N.   B.   402,  Orleans  &c.  R.  Co.,  38  La.  Ann.  185, 

5  L.  R.  A.  544,  39  Am.  &  Eng.  R.  58  Am.  Rep.  177.     See  also,  Frank 

Gas.  639;   Tiffin  v.  St.  Louis  &c.  R.  Bird  Transfer  Co.  v.  Krug,  30  Ind. 

Co.,  78  Ark.  55,  93  S.  W.  564,  566;  App.   602,   65  N.   E.   309;    Little  v. 
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panies  may  be  sued  and  held  liable  to  a  passenger  upon  the  cars  of 
one  of  them  where  both  companies  are  guilty  of  negligence  proximately 
causing  the  injury  complained  of  ;*='  but  the  duty  of  a  company  to  its 
passengers  is  generally  higher  than  that  of  the  other  company  to  such 
persons  who  are  not  its  passengers.^'  The  cars  of  the  commercial 
railroad  have  the  right  of  way  at  highway  crossings,'*  and  it  is  the 
duty  of  the  motorman  or  those  in  charge  of  the  street  car  to  look  and 
listen  and  in  a  proper  case,  to  yield  precedence  to  the  railroad  train.*' 
In  many  jurisdictions  it  is  also  provided  by  statute  or  ordinance  that 
the  street  car  must  be  stopped,  and,  in  some  of  them,  that  a  man  must 
be  sent  ahead  to  look  for  approaching  trains.  The  violation  of  such 
a  statute  or  ordinance  is  at  least  evidence  of  negligence,  and,  at  least 
in  the  case  of  a  statute,  is  generally  held  to  be  negligence  per  se  justi- 
fying a  recovery  where  it  is  the  proximate  cause  of  the  injury  com- 
plained of.*°    But,  in  the  absence  of  a  statute  or  ordinance  requiring 


Hackett,  116  U.  S.  366,  29  L.  ed.  652, 
6  Sup.  Ct.  391;  Elliott  on  Rail- 
roads (2d  ed.),  §§  1174,  1178.  fully 
considering  the  general  subject  both 
in  such  cases  and  in  cases  of  drivers 
of  private  vehicles. 

^  See  Chicago  &c.  R.  Co.  v.  Hines, 
183  111.  482,  56  N.  E.  177;  Tomp- 
kins V.  Clay  City  St.  R.  Co.,  66  Gal. 
163,  4  Pac.  1165;  Barrett  v.  Third 
Ave.  R.  Co.,  45  N.  Y.  628;  Schneider 
V.  Second  Ave.  R.  Co.,  133  N.  Y.  583, 
30  N.  E.  752;  note  in  75  Am.  Dec. 
418;  Flaherty  v.  Northern  Pac.  R. 
Co.,  39  Minn.  328,  40  N.  "W.  160, 
1  L.  R.  A.  680,  and  note;  12  Am.  St. 
654;  Georgia  Pac.  R.  Co.  v.  Hughes, 
87  Ala.  610,  6  So.  413;  Cuddy  v. 
Horn,  46  Mich.  596,  10  N.  W.  32, 
41  Am.  Rep.  178;  Colegrove  v.  New 
York  &c.  R.  Co.,  20  N.  Y.  492,  75 
Am.  Dec.  418,  and  note;  Louisville 
&c.  R.  Co.  V.  Case,  9  Bush  (Ky.) 
728;  Downey  v.  Philadelphia  &c. 
R.  Co.,  161  Pa.  St.  588,  29  Atl.  126, 
58  Am.  &  Bng.  R.  Cas.  594.  But, 
in  a  Texas  case,  where  both  com- 
panies were  In  fault  it  was  held 
that  neither  could  recover  against 
the  other  and  that  the  jury  in  re- 
turning a  verdict  against  both 
could  not  at  the  same  time  return 
a  verdict  over  in  favor  of  one  of 
them  against  the  other.  Texas  &c. 
R.  Co.  V.  Doherty  (Tex.  Civ.  App.), 
15  S.  W.  44. 


^  Coddington  v.  Brooklyn  &c.  R. 
Co.,  102  N.  Y.  66,  5  N.  B.  797,  Sel- 
ma  St.  R.  Co.  v.  Owen,  132  Ala.  420, 
31  So.  598;  Hammond  &c.  Elec.  R. 
Co.  V.  Spyzehalski,  17  Ind.  App.  1, 
46  N.  E.  47;  Zimmer  v.  Third  Ave. 
R.  Co.,  36  App.  Div.  (N.  Y.)  265,  55 
N.  Y.  S.  308;  Philadelphia  &c.  R. 
Co.  V.  Boyer,  97  Pa.  St.  91. 

"*  Pennsylvania  R.  Co.  v.  Good- 
man, 62  Pa.  St.  329;  Du  Bois  &c. 
R.  Co.  V.  Buffalo  &c.  R.  Co.,  10  Pa. 
Co.  Ct.  R.  401,  affirmed  in  149  Pa.  St. 
1,  24  Atl.  179;  Warner  v.  New  York 
&c.  R.  Co.,  44  N.  Y.  465;  To- 
ledo &c.  R.  Co.  V.  Goddard,  25  Ind. 
185;  Black  v.  Burlington  &c.  R.  Co., 
38  Iowa  515. 

"New  York  &c.  R.  Co.  v.  New 
Jersey  Elec.  R.  Co.,  60  N.  J.  L.  52, 
37  Atl.  627,  38  L.  R.  A.  516;  Gulf 
&c.  R.  Co.  V.  Pendry,  87  Tex.  553, 
29  S.  W.  1038,  47  Am.  St.  125; 
Selma  &c.  R.  Co.  v.  Owen,  132  Ala. 
420,  31  So.  598.  See  also.  West 
Chicago  St.  R.  Co.  v.  Martin,  47  III: 
App.  610;  Flournoy  v.  Shreveport 
Belt  R.,  50  La.  Ann.  491,  23  So.  4'65; 
Washington  &c.  R.  Co.  v.  Hickey, 
166  U.  S.  521,  41  L.  ed.  1101,  17 
Sup.  Ct.  661;  Martus  v.  Delaware 
&c.  R.  Co.,  15  Misc.  (N.  Y.)  248,  36 
N.    Y.    S.    417. 

"■Cincinnati  St.  R.  Co.  v.  Murray, 
53  Ohio  St.  570,  42  N.  E.  596,  30 
L.  R.  A.  508;   West  Chicago  St.  R. 


§    1040  EOADS   AND   STBEETS.  554 

it,  a  street  railway  company  is  not  obliged  to  maintain  a  watchman 
or  flagman  at  the  crossing,^^  and  it  has  been  held  that  the  fact  that  the 
street  ear  driver  or  motorman  has  been  directed  by  the  company  to 
obey  the  signal  of  the  flagman  of  the  commercial  railroad  does  not 
make  such  flagman  an  agent  of  the  street  railway  company  so  as  to  ren- 
der the  latter  responsible  for  his  negligence.*' 

§  1040.  (799)  Liability  for  injuries  to  cattle.— The  relative  duties 
of  railroad  companies  and  the  owners  of  cattle  at  highway  crossings 
are  much  the  same  as  those  of  railroad  companies  and  travelers  at 
such  crossings.  Where  cattle  are  lawfully  upon  a  crossing,  the  com- 
pany and  their  owners  are  each  bound  to  use  ordinary  care.'*  It  is 
lawful  for  proper  purposes  to  drive  cattle  upon  a  highway,""  and 
whether  the  owner  drove  them  with  due  care'  is  usually  a  question  for 
the  jury."*  At  common  law,  allowing  cattle  unattended  to  run  at  large 
is  deemed  an  illegal  use  of  the  highway  sufBcient  to  make  the  owner 
a  wrong-doer.""  But  the  matter  is  now  regulated  by  statute  in  nearly 
every  state.  Where  signals  are  required  by  statute  they  are  usually 
for  the  protection  of  cattle  as  well  as  men,  and  when  the  negligent 
failure  to  give  them  causes  injury  to  cattle  upon  a  crossing,  the  com- 
pany will  be  liable  therefor,"^  unless  the  owner  is  guilty  of  contributory 

Co.    V.    Martin,    47    III.    App.    610;        "  Towne  v.  Nashua  &c.  R.  Co.,  124 

Philadelphia   &c.    R.    Co.   v.    Boyer,  Mass.    101;    Veerhausen   v.    Chicago 

97  Pa.  St.  91;   Louisville  &c.  R.  Co.  &c.  R.   Co.,   53  Wis.   689,   11  N.  "W. 

V.    Anchors,    114    Ala     492,    22    So.  433;  Timmins  v.  Chicago  &c.  R.  Co., 

279,    62   Am.   St.   116.    For   case   in  72  Iowa  94,  33  N.  W.  379. 
which    it   was    held    that   the   ordi-        "^Corwin  v.  New  York  &c.  R.  Co., 

nance   did   not   require   a   complete  13  N.  Y.  42,  49;  Chicago  &c.  R.  Co., 

stop   between  two   tracks,   see   Bar-  v.  CaufCman,  28   111.  513;    Eames  v. 

tholomans    v.    Milwaukee    &c.    Co.,  Salem  &c.  R.  Co.,  98  Mass.  560,  96 

129  Wis.  388,  109  N.  W.  143.  Am.  Dec.  676,  and  note;  Tonawanda 

"Jacquin    v.    Grand    Ave.    Cable  &c.  R.  Co.  v.  Munger,  5  Denio    (N. 

Co.,  57  Mo.  App.  320.  Y.)  255,  49  Am.  Dec.  239,  and  note; 

"Chicago   St.  R.   Co.  v.  Volk,  45  Cincinnati  &c.  R.  Co.  v.  Hiltzhauer, 

111.   175.    Compare  Philadelphia  &c.  99  Ind.  488;    Robinson  v.  Flint  &c. 

R.  Co.  V.  Boyer,  97  Pa.  St.  91.  R.  Co.,  79  Mich.  323,  44  N.  W.  779, 

™  Beers  v.  Housatonic  R.  Co.,  19  19  Am.  St.  174. 
Conn.  566;  Lane  v.  Kansas  City  &c.  ■«  Turner  v.  Kansas  City  &c.  R. 
R  Co.,  31  Kan.  525,  3  Pac.  341,  15  Co.,  78  Mo.  578;  Chicago  &c.  R.  Co. 
Am.  &  Eng.  R.  Cas.  526;  Kendlg  v.  Reid,  24  111.  144;  Mobile  &c.  R. 
V  Chicago  &c.  R.  Co.,  79  Mo.  207;  Co.  v.  Malone,  46  Ala.  391;  Wash- 
White  V.  Concord  &c.  R.  Co.,  30  N.  ington  v.  Baltimore  &c.  R.  Co.,  17 
H  188  Compare  Hanna  v.  Terre  W.  Va.,  190;  Bemis  v.  Connecticut 
Haute  &c.  R.  Co.,  119  Ind.  316,  21  &c.  R.  Co.,  42  Vt.  375,  1  Am.  Rep. 
j^   E   903.  339;    Cincinnati    &c.    Co.    v.    Hiltz- 

'"  Midland  R.  Co.  v.  Daykln,  17  C.  hauer,  99  Ind.  486,  488.     See  also, 

B   125_  Alabama  &c.  R.  Co.  v.  McAlpine,  71 
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negligence.'*  But  this  alone  will  not  make  the  company  liable,  if  the 
signals  would  not  have  prevented  the  injury  and  the  failure  to  give 
them  was  not  a  proximate  cause  thereof .°° 

§  1041.  Directing  a  verdict  in  crossing  cases. — Efforts  are  often 
made  by  the  defendant  in  crossing  cases  to  have  the  case  taken  from 
the  jury,  usually  by  peremptory  instruction  directing  a  verdict  for  the 
defendant,  and  a  consideration  of  such  eases  will  serve  to  throw 
additional  light  upon  the  principles  we  have  been  considering  as  to  the 
duties  of  the  respective  parties  and  especially  upon  the  question  of 
contributory  negligence.  The  general  rule  where  the  direction  of  a 
verdict  is  requested  is  that  if  the  evidence  is  without  conflict  and  but 
one  reasonable  inference  can  be  drawn  therefrom  the  question  becomes 
one  of  law  and  a  verdict  should  be  directed  accordingly,  but  if  there 
is  a  substantial  conflict  in  the  evidence  or  more  than  one  reasonable 
inference  may  be  drawn  therefrom  the  case  should  be  left  for  the 
jury  to  decide.  Where  there  is  an  omission  of  the  duty  of  the  traveler 
to  look  and  listen  before  attempting  to  cross  a  railroad  track,  and 
such  omission  is  a  proximate  cause  of  the  injury  complained  of,  the 
general  rule  is  that  it  is  the  duty  of  the  trial  court  to  direct  a  verdict 
for  the  defendant.""    In  such  cases  the  duty  of  the  traveler,  in  most 

Ala.    545;    Hohl  v.    Chicago   &c.   R.  a  lookout  for  cattle,  note  in  25  L.  R. 

Co.,  61  Minn.  321,  63  N.  W.  742,  52  A.  291,  297;   3  Elliott  Railroads  (2d 

Am.    St.    598;    Fink   v.    Evans,    95  ed.),  §  1205. 

Tenn.  413,  32  S.  W.  307.  A  statute  «'  Mobile  &c.  R.  Co.  v.  Caldwell,  83 
requiring  railroads  to  "fence"  also  Ala.  196,  3  So.  445;  Leavenworth 
requires  cattle-guards  at  crossings.  &c.  R.  Co.  v.  Forbes,  37  Kan.  445, 
New  Albany  &c.  R.  Co.  v.  Pace,  13  15  Pac.  595;  Southern  &c.  R.  Co.  v. 
Ind.  411;  Pittsburgh  &c.  R.  Co.  v.  Schmidt,  44  Kan.  374,  24  Pac.  496; 
Eby,  55  Ind.  567.  Mankey  v.  Chicago  &c.  R.  Co.,  14 
"See  Savannah  &c.  R.  Co.  v.  Gei-  S.  Dak.  468,  85  N.  W.  1013;  Chl- 
ger,  21  Fla.  669,  58  Am.  Rep.  697,  cago  &c.  R.  Co.  v.  Hugglns,  4  Ind. 
and  note;  Robinson  v.  Elint  &c.  R.  Ter.  194,  69  S.  W.  845,  847;  3  El- 
Co.,  79  Mich.  323,  44  N.  W.  779,  19  liott  Railroads  (2d  ed.),  §  1206. 
Am.  St.  174;  Milburn  v.  Kansas  City  °°  Brandy  v.  Detroit  &c.  R.  Co., 
&c.  R.  Co.,  86  Mo.  104,  29  Am.  &  Eng.  107  Mich.  100,  64  N.  W.  1056;  Gard- 
R.  Cas.  244;  Wabash  &c.  R.  Co.  v.  ner  v.  Detroit  &c.  R.  Co.,  97  Mich. 
Nice,  19  Ind.  152;  Nieman  v.  Michi-  240,  56  N.  W.  603;  Mobile  &c.  R. 
gan  &c.  R.  Co.,  80  Mich.  197,  44  Co.  v.  Coerner,  112  Fed.  489,  50  C. 
N.  W.  1049;  Eames  v.  Salem  &c.  C.  A.  360;  Rollins  v.  Chicago  &c. 
R.  Co.,  98  Mass.  560,  96  Am.  Dec.  676,  R.  Co.,  139  Fed.  639,  71  C.  C.  A.  615; 
and  note;  Tonawanda  &c.  R.  Co.  v.  Blount  v.  Grand  Trunk  &c.  R.  Co., 
Munger,  5  Denio  (N.  Y.)  255,  49  61  Fed.  375,  9  C.  C.  A.  526  (citing 
Am.  Dec.  239.  The  entire  subject  of  Union  Pac.  R.  Co.  v.  McDonald,  152 
injuries  to  animals  by  railroads  is  U.  S.  262,  38  L.  ed.  484,  14  Sup.  Ct. 
elaborately  treated  in  the  note  last  619;  Delaware  &c.  R.  Co.  v.  Con- 
referred  to.    See  also,  as  to  keeping  verse,  139  U.  S.  469,  35  L.  ed.  213, 
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jurisdictions,  is  definitely  fixed  by  law,  linder  ordinary  circumstances, 
and  there  is  no  question  of  fact  to  be  submitted  to  the  jury.^^  There 
may  be  eases  where  the  facts  are  such  that  it  would  not  be  proper  for 
the  court  to  direct  a  verdict  although  the  plaintiff  did  not  look  and 
listen,  as,  for  instance,  where,  without  any  fault,  he  was  misled  by 


11  Sup.  Ct.  569;  Elliott  v.  Chicago 
&c.  R.  Co.,  150  U.  S.  245,  37  L.  ed. 
1068,  14  Sup.  Ct.  85);  Conkling  v. 
Brie  R.  Co.,  63  N.  J.  L.  338,  43  Atl. 
666,  667  (citing  text);  Blackburn 
V.  Southern  Pac.  R.  Co.,  34  Ore. 
215,  55  Pac.  225,  229  (citing  text). 
The  rule  in  relation  to  directing  a 
verdict  was  thus  stated  in  North 
Pennsylvania  R.  Co.  v.  Commercial 
Bank,  123  U.  S.  727,  733,  31  L.  ed. 
287,  8  Sup.  Ct.  266:  "It  would  be 
an  idle  proceeding  to  submit  the 
evidence  to  the  jury  when  they 
could  justly  find  only  in  one  way." 
See  also,  Schofield  v.  Chicago  &c. 
R.  Co.,  114  U.  S.  615,  618,  29  L.  ed. 
224,  5  Sup.  Ct.  1125;  Randall  v.  Bal- 
timore &c.  R.  Co.,  109  U.  S.  478,  482, 
27  L.  ed.  1003,  3  Sup.  Ct.  322;  Blu- 
menthal  v.  Boston  &c.  R.  Co.,  97 
Me.  255,  54  Atl.  747;  Oleson  v.  Lake 
Shore  &c.  R.  Co.,  143  Ind.  405,  42 
N.  E.  736,  32  L.  R.  A.  149  (citing  El- 
liott Gen.  Practice,  §  889);  Grip- 
pen  V.  New  York  &c.  R.  Co.,  40 
N.  Y.  34,  47;  Heaney  v.  Long  Island 
&c.  R.  Co.,  112  N.  Y.  122,  19  N.  B. 
422;  McCrory  v.  Chicago  &c.  R.  Co., 
31  Fed.  531;  Cordell  v.  New  York 
&c.  R.  Co.,  70  N.  Y.  119,  125,  26  Am. 
Rep.  550;  Sala  v.  Chicago  &c.  R. 
Co.,  85  Iowa  678,  52  N.  W.  664; 
Woolf  V.  Washington  R.  &c.  Co.,  S7 
Wash.  491,  79  Pac.  997,  999  (citing 
text).  The  cases  of  Nixon  v.  Chi- 
cago &c.  R.  Co.,  84  Iowa  331,  51 
N.  W.  187,  and  Shufelt  v.  Flint  &c. 
R.  Co.,  96  Mich.  327,  55  N.  W.  1013, 
supply  apt  examples  of  the  duty  of 
the  court  to  direct  a  verdict.  See 
also,  Blodgett  v.  Central  Vt.  R.  Co., 
82  Vt.  269,  73  Atl.  590.  But,  as  here- 
inafter shown,  there  are  excep- 
tional cases  in  which  the  failure 
to  look  and  listen  is  sometimes  not 
fatal  as  a  matter  of  law  and  Its 
effect  may  be  for  the  jury. 
"  Beach   Contributory   Negligence 


(2d  ed.),  §  180;  Woolf  v.  Washing- 
ton Ry.  &c.  Co.,  37  Wash.  491,  79 
Pac.  997,  999  (quoting  text).  See 
also,  Chicago  &c.  R.  Co.  v.  Rossow, 
117  Fed.  491,  54  C.  C.  A.  313;  Mis- 
souri &c.  Ry.  Co.  V.  Bussey,.66  Kan. 
735,  71  Pac.  261;  Steber  v.  Chicago 
&c.  R.  Co.,  115  Wis.  200,  91  N.  W. 
654.  In  Hollinger  v.  Canadian  &c. 
R.  Co.,  20  Ont.  App.  244,  55  Am. 
&  Bug.  R.  Cas.  269,  21  Ont.  App. 
705,  55  Am.  &  Eng.  R.  Cas.  192,  a 
somewhat  different  view  is  taken, 
but  it  is  difficult  to  reconcile  that 
view  with  the  doctrine  of  the  Eng- 
lish courts.  Davey  v.  London  &c. 
R.  Co.,  L.  R.  11  Q.  B.  D.  213,  L.  R. 
12  Q.  B.  D.  70;  Scott  v.  Dublin  &c. 
R.  Co.,  11  Irish  C.  L.  377.  The  con- 
clusion asserted  in  the  case  first 
cited  is  certainly  in  conflict  with 
the  great  number  of  cases  which 
hold  that  the  negligence  of  the 
defendant  does  not  absolve  the 
plaintiff  from  the  duty  of  exercis- 
ing ordinary  care.  The  true  rule 
is  that  laid  down  in  Grippen  v. 
New  York  &c.  R.  Co.,  40  N.  Y.  34, 
where  it  was  held  that:  "The  law 
will  not  permit  a  party  to  neglect 
his  own  means  of  self-preservation 
on  the  plea  that  he  assumed  tnat 
other  parties  would  be  duly  care- 
ful, and  for  that  reason  subject  him- 
self to  injury,  which  by  due  care 
he  might  nevertheless  have  avoided. 
The  right  to  assume  that  others 
will  perform  their  duty  to  be  duly 
careful  does  not  warrant  him  in 
omitting  due  precautions.  On  the 
contrary,  such  an  omission  makes 
the  negligence  of  both  concur  in 
producing  the  result."  See  also, 
McGrath  v.  New  York  &c.  R.  Co., 
59  N.  Y.  468,  473,  17  Am.  Rep.  359, 
and  note;  Slattery  v.  New  York  &c 
R.  Co..  203  Mass.  453.  89  N.  E.  622, 
133  Am.  St.  311. 
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the  negligent  acts  of  the  company,  and  so,  on  the  other  hand,  there 
may  be  cases  where  it  would  be  proper  to  direct  a  verdict  although 
the  plaintiff  did  look  and  listen,  as,  for  instance,  where  he  looked  and 
listened  only  from  a  place  where  he  knew  that  looking  and  listening 
would  be  of  no  avail,  or  recklessly  took  the  chances  of  crossing  immedi- 
ately in  front  of  a  rapidly  moving  train. 

§  1042.  ftuestion  of  contributory  negligence  left  to  the  jury.^' — 
Questions  of  negligence  and  of  contributory  negligence  are  usually 
questions  of  fact,  or  mixed  questions  of  law  and  fact.  Where  the  evi- 
dence is  without  conflict,  and  an  absolute  standard  of  care  exists  or  is 
prescribed,  ^r  but  one  reasonable  inference  can  be  drawn,  the  question 
usually  becomes  one  of  law  for  the  court,  and,  in  many  instances,  the 
court  can  well  say  that  there  are  at  least  some  things  that  must  usually 
be  done  in  order  to  constitute  reasonable  and  ordinary  care.  This  is, 
perhaps,  peculiarly  true  in  railroad  crossing  cases,  and  many  decisions, 
some  of  which  are  referred  to  in  the  next  section,  illustrate  this  doc- 
trine. But  "circumstances  alter  cases,"  and  there  are  not  only  some 
jurisdietiohs  in  which  the  inclination  is  to  leave  the  question  of  con- 
tributory negligence  to  be  nearly  always  determined  by  the  jury  under 
all  the  circumstances,  but  there  are  also  cases  in  nearly  every  juris- 
diction in  which  it  has  been  left  to  the  jury  to  determine  whether  the 
traveler  looked  and  listened  'at  such  a  time  and  place  and  in  such  a 
manner  as  to  constitute  reasonable  and  ordinary  care,  whether  his 
failure,  if  any,  was  a  proximate  cause  of  his  injury,  or  the  like,  and 
even,  in  some  instances,  whether,  under  the  peculiar  circumstances, 
he  was  excused  from  looking  and  listening,  or,  at  least,  from  not  look- 
ing and  listening  to  such  an  extent  as  might  otherwise  have  been  re- 
quired. Among  the  cases  that  seem  to  go  the  furthest  in  this  direc- 
tion are  the  following:  Where  the  plaintiff  was  struck  on  the  south- 
bound track  while  a  north-bound  train  was  passing  on  the  next  track 
furthest  from  him,  and  he  could  have  seen  the  approaching  train  by 
which  he  was  struck  if  he  had  looked  before  he  stepped  on  the  track, 
it  was  held  that  the  question  of  contributory  negligence  was  for  the 
jury.*'    So,  where  the  plaintiff  was  struck  by  a  train  while  driving 

"This  section  and  the  following  "Chicago  &c.  R.  Co.  v.  Pearson, 

section,    as   well    as   two    or    three  184  111.  386,  56  N.  E.  633.     And  in 

other  sections  in  this  chapter,  are  the  course  of  the  opinion  it  is  said: 

taken  mainly  from  the  last  edition  "It  is  not  a  rule  of  law  that  the 

of  Elliott  on  Railroads.  omission  of  the  duty  to  look  and 
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across  a  railroad  track  at  night  during  a  storm  of  rain  aiid  sleet, 
although  there  was  evidence  that  he  could  have  seen  the  train  for  a 
long  distance  ia  the  daytime,  it  was  held  that  the  case  was  properly 
left  to  the  jury.^""  In  a  New  York  ease,  where  a  woman  was  injured 
at  a  crossing,  the  court  said :  '^Whether  she  looked  exactly  at  the  right 
moment,  or  in  each  direction  in  proper  succession,  or  from  the  place 
most  likely  to  afford  information,  cannot  he  determined  as  matter  of 
law,  and  whether  upon  the  whole,  and  in  view  of  all  the  surrounding 
circumstances,  including  the  negligeni  conduct  of  defendant,  she  ex- 
ercised due  care,  was  a  question  which  the  trial  court  could  not  prop- 
erly decide  for  itself,  but  was  bound  to  submit  to  the  jury  as  one  which 
they  alone  could  answer."^  And  in  another  case  decided  by  the  same 
court  a  similar  ruling  was  made.^    It  has  also  been  held  that  one  ap- 


listen  will  bar  a  recovery  where 
there  are  facts  excusing  the  per- 
formance of  that  duty  (Elliott  Rail- 
roads, §  1166),  and  it  is  the  settled 
rule  of  this  court  that  it  cannot  be 
said  as  a  matter  of  law,  that  a  per- 
son is  in  fault  in  failing  to  look  and 
listen  if  misled  without  his  fault,  or 
where  the  surroundings  may  excuse 
such  failure.  Pennsylvania  Co.  v. 
Frana,  112  111.  398;  Chicago  &c.  R. 
Co.  V.  Dunleavy,  129  111.  132,  22  N. 
E.  15;  Chicago  &c.  R.  Co.  v.  Hansen, 
166  111.  623,  46  N.  B.  1071;  Terre 
Haute  &c.  R.  Co.  v.  Voelker,  129  111. 
540,  22  N.  E.  20.  The  jury  were  to 
determine,  as  a  question  of  fact,  in 
view  of  all  the  surroundings,  wheth- 
er the  deceased  was  guilty  of  negli- 
gence in  failing  to  look  and  listen 
for  the  other  train." 

™  Pennsylvania  R.  Co.  v.  Miller, 
99  Fed.  529,  39  C.  C.  A.  642.  See 
also.  Harper  v.  Barnard,  99  Iowa 
159,  68  N.  W.  599. 

^  Greany  v.  Long  Island  R.  Co.,  101 
N.  Y.  419,  5  N.  E.  425.  See  also, 
Minot  V.  Boston  &c.  R.  Co.,  73  N.  H. 
317,  61  Atl.  509;  Chicago  &c.  R.  Co. 
V.  Keegan,  112  111.  App.  338. 

"Oldenburg  v.  New  York  &c.  R. 
Co.,  124  N.  Y.  414,  26  N.  B.  1021. 
The  court,  referring  to  the  plaintiff, 
said:  "Had  he  stopped  and  looked 
toward  the  west  at  the  instant  that 
he  reached  the  said  point  (a  point 
five  feet  from  the  track),  he  could 
have  seen  the   danger  in  time  to 


avoid  it,  but  less  than  two 
forward  brought  him  in  contact 
with  the  crossbeam  of  the  tender, 
which  projected  about  two  feet  be- 
yond the  rails  of  the  track  on  each 
side,  and  he  was  thrown  under  the 
wheels  and  killed.  He  did  not  look 
toward  the  west  at  the  critical  mo- 
ment when  he  could  have  seen  the 
engine,  but  went  with  his  head 
down,  as  if  looking  at  the  sidewalk, 
which  was  rough,  and  the  planks 
composing  it  very  uneven.  The 
gateman  had  begun  to  lower  the 
south  gate,  and  it  was  half  down 
when  the  accident  happened.  As  he 
was  lowering  the  gate,  he  shouted 
to  the  deceased,  who  paid  no  atten- 
tion, and  whether  he  heard  or  not 
was  a  question  of  fact,  under  the 
circumstances.  The  space  between 
the  middle  and  south  tracks,  where 
Oldenburg  could  have  stood  with- 
out danger  from  the  passenger 
coach  behind  or  the  advancing  ten- 
der in  front,  was  only  three  feet 
long.  In  order  to  reverse  this  judg- 
ment, it  is  necessary  to  hold  that, 
notwithstanding  the  peculiar  facts 
surrounding  him,  he  was  bound, 
as  matter  of  law,  while  passing 
over  this  distance  of  three  feet,  to 
look  to  the  west  so  as  to  see  the 
engine,  or  else  to  look  in  front  of 
him  and  up  high  enough  to  see  the 
gate  as  it  began  to  fall.  We  do  not, 
think  that  the  law  required  this, 
but  agree  with  the  courts  below  in. 
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proaching  a  railroad  crossing  in  a  city  "is  not  bound  to  anticipate 
that  an  approaching  train  will  proceed  at  an  unlawful  or  an  unusual 
rate  of  speed,  and  is  not  chargeable  with  negligence,  as  matter  of  law, 
in  attempting  to  cross,  if,  in  view  of  the  distance  at  which  the  track 
seems  to  be  clear,  he  would  have  time  to  cross  before  a  train  going  at 
the  usual  and  lawful  speed  would  reach  the  crossing."*  Again,  in  a 
recent  case  where  the  plaintiff's  intestate  was  killed  while  crossing 
a  side-track,  by  a  work  train  which  was  backed  against  him,  and  there 
was  no  proof  that  he  knew  an  engine  was  attached  to  the  cars  on  the 
side-track,  and  if  he  did  there  was  nothing  to  show  that  he  might 
not  reasonably  have  assumed  that  the  train  would  pull  out  of  the 
switch  forward,  and  not  backward,  it  was  held  that,  though  he  was 
not  justified  in  ignoring  the  probability  of  the  train  backing  toward 
him,  and  in  failing  to  keep  a  lookout  therefor,  yet  it  was  for  the  jury 
to  consider  whether  decedent  might  not,  in  the  discharge  of  the  duty 
of  looking  both  ways  for  his  own  safety,  have  reasonably  relaxed  his 
vigilance  in  failing  to  look  toward  the  rear  of  that  train.*  Even  in  In- 
diana, where  the  rule  as  to  looking  and  listening  is  well  established,  it 
is  held  that  particular  circumstances  requiring  the  traveler  to  direct 
his  attention  temporarily  elsewhere,  or  misleading  him,  may  make 
the  case  one  for  the  jury,  and  that  the  rule  is  not  inflexible  and  unvary- 
ing as  to  time  and  place,  so  as  to  always,  and  under  all  circumstances, 
require  the  case  to  be  taken  from  the  jury  merely  because  the  traveler 
might  have  seen  the  train  if  he  had  looked  in  the  right  direction  at 
a  particular  instant  from  a  particular  place.^ 

holding  that   the   question    of   con-  Ark.  489,  64  S.  W.  347,  349;  Atlantic 

tributory  negligence,  under  all  the  City  R.  Co.  v.  Goodin,  62  N.  J.  L. 

circumstances,  was  one  of  fact  for  894,  42  Atl.  333,  45  L.  R.  A.  671,  72 

the   jury    and   not   of   law    for   the  Am.  St.  652;   St.  Louis  &c.  R.  Co.  v. 

court.    *    *    *    While  he  was  bound  Hitt,  76  Ark.  227,  88  S.  W.  908,  990; 

to  use  his  eyes,  we  cannot  say  that  Louisville  &c.  R.  Co.  v.  Dovaner,  — 

he  was  bound  to  use  them  in  a  par-  Ala.  — ,  50  So.  276;  Fleener  v.  Ore- 

ticular    manner    at    a    particular  gon  &c.  R.  Co.,  16  Idaho  781,  102 

instant    of    time."     See   also,    Kurt  Pac.  897. 

V.    Lake    Shore    &c.    R.    Co.,    127  °  See  Louisville  &c.  R.  Co.  v.  Wil- 

App.  Div.   (N.  Y.)  838,  111  N.  Y.  S.  liams,   20    Ind.   App.   576,   51   N.   E. 

859,  aff'd  in  88  N.  E.  1122;   Noakes  128;   Greenwaldt  v.  Lake  Shore  &c. 

V.  New  York  Cent.  R.  Co.,  121  App.  R.  Co.,  165  Ind.  219,  74  N.  E.  1081; 

Div.   (N.  Y.)  716,  106  N.  Y.  S.  522,  Cleveland  &c.  R.  Co.  v.  Harrington, 

aff'd  in  88  N.  B.  1126.  131  Ind.  426,  30  N.  E.  37;   Malott  v. 

=  Farrell  v.  Erie  R.  Co.,  138  Fed.  Hawkins,  159  Ind.  127,  63  N.  E.  308. 

28,  70  C.  C.  A.  396.  See  also,  Hopson  v.  Kansas  City  &c. 

*  Choctaw  &c.  R.  Co.  v.  Baskins,  78  R.  Co.,  87  Miss.  789,  40  So.  872;  Chi- 

Ark.  355,  93  S.  W.  757.    See  also,  St.  cago  &c.  R.  Co.  v.  Clough,  134  111. 

Louis  &c.  R,  Co.  V.  Tomlinson,  69  586,  25  N.  E.  664;   Chicago  &c.  R. 
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many  jurisdictions,  as  already  shown,  the  quantum  of  care  required 
of  a  traveler  at  a  railroad  crossing  is  prescribed  by  law,  and  it  is  held 
that,  under  ordinary  circumstances,  he  must  at  least  look  and  listen, 
and  even  in  jurisdictions  in  which  this  is  not  laid  down  as  an  absolute 
rule  of  law  verdicts  have  often  been  directed  or  new  trials  granted 
on  the  ground  of  contributory  negligence  on  the  part  of  the  traveler 
where  he  did  not  look  or  listen  and  was  deemed  to  have  failed  to  exer- 
cise reasonable  care.  In  this  section  an  attempt  will  be  made  to  col- 
lect and  review  some  of  the  strongest  and  most  extreme  cases  in  which 
verdicts  were  so  directed  or  the  question  decided  as  one  of  law.  In 
one  case  a  girl  only  twelve  years  old  was  held  guilty  of  contributory 
negligence  as  a  matter  of  law  where  the  special  verdict  showed  that 
she  attempted  to  walk  across  a  railroad  track  in  front  of  an  approach- 
ing train  which  she  could  have  seen  if  she  had  looked  when  five  feet 
from  the  track.®  So,  in  a  number  of  cases,  travelers  have  been  held 
guilty  of  contributory  negligence  as  a  matter  of  law  where  there  were 
obstructions  or  the  like  and  they  did  not  look  or  listen  from  a  point 
at  which  such  observation  would  be  availing,  even  though  such  point 
was  only  a  short  distance  from  the  track.''  And  in  other  somewhat 
similar  cases  where  the  noise  of  the  plaintiff's  vehicle,  or  bottles  or 
other  articles  therein,  prevented  the  traveler  from  hearing,  as  he  must 

Co.  V.  Hutchinson,  120  111.  82,  11  N.  Cleveland  &c.  R.  Co.  v.  Coffman,  30 

B.  855;  Jennings  v.  St.  Louis  &c.  R.  Ind.  App.  462,  64  N.  E.  233;  Derk  v. 

Co.,  112  Mo.  268,  20  S.  W.  490;  Rich-  Northern  Cent.  R.  Co.,  164  Pa.  St. 

mond    v.    Chicago    &c.    R.    Co.,    87  243,  30  Atl.  231;   Gardner  v.  Detroit 

Mich.  374,  49  N.  W.  621;    Coffee  v.  R.  Co.,  97  Mich.  240,  56  N.  W.  603. 

Pere   Marquette   R.   Co.,   139   Mich.  See    also,    Chicago    &c.    R.    Co.    v. 

378,  102  N.  W.  953;  Nutter  v.  Boston  Hedges,  118  Ind.  5,  9,  10,  11,  20  N. 

&c.  R.  Co.,  60  N.  H.  483,  485;   "Wa-  E.    530;     Baltimore    &c.    R.    Co.    v. 

bash  &c.  R.  Co.  v.  Biddle,  27  Ind.  Reynolds,  33  Ind.  App.  219,  71  N.  B. 

App.  161,  59  N.  E.  284;  St.  Louis  &c.  250;   Louisville  &c.  R.  Co.  v.  Stom- 

R.  Co.  v.  Hitt,  76  Ark.  227,  88  S.  W.  mel,  126  Ind.  35,  41,  25  N.  E.  863; 

908,  911,  990;   New  York  &c.  R.  Co.  Owens  v.   Pennsylvania  R.   Co.,   41 

v.  Robbins,  38  Ind.  App.  172,  76  N.  Fed.   187,   191;    Washington   &c.   R. 

B.  804;  Grant  v.  Oregon  &c.  Co.,  54  Co.  v.  Lacey,  94  Va.  460,  26  S.  B. 

Wash.  678,  103  Pac.  1126.  834,  839;    Green  v.  Los  Angeles  &c. 

•  Shirk  V.  Wabash  R.  Co.,  14  Ind.  R.  Co.,  143  Cal.  31,  76  Pac.  719,  101 

App.  126,  42  N.  B.  656.  Am.  St.  68;   Coleman  v.  New  York 

'Weyl  V.  Chicago  &c.  R.  Co.,  40  &c.   R.   Co.,   98   App.    Div.    (N.   Y.) 

Minn.   350,  352,  353,  42   N.  W.   24;  349,    90    N.    Y.    S.    264;    Shufelt   v. 

Clark  v.  Northern  Pac.  R.  Co.,  47  Flint  &c.  R.  Co.,  96  Mich.  327,  55  N. 

Minn.  380,   50  N.  W.   365;    Jobe  v.  W.  1013;   Phillips  v.  Detroit  &c.  R. 

.  Memphis  &c.  R.  Co.,  71  Miss.  734,  15  Co.,  Ill  Mich.  274,  69  N.  W.  496,  66 

So.  129;   Hook  v.  Missouri  Pac.  R.  Am.  St.  392. 
Co.,   162   Mo.   569.    63    S.   W.   360; 
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and  should  have  known,  it  was  held  that  he  was  guilty  of  contributory 
negligence  in  not  stopping  and  looking  and  listening.'  In  many  other 
cases  where  the  undisputed  physical  facts  showed  that  the  plaintiff 
could  and  should  have  known  of  the  approach  of  the  train  in  time  to 
have  avoided  injury  if  he  had  properly  looked  and  listened,  a  like  ruling 
has  been  made.^  Again,  in  a  recent  case,^"  applying  this  rule,  it  is 
said :  "When  the  uncontradicted  evidence  conclusively  shows  that  the 
colliding  train  must  have  been  plainly  visible  from  the  point  at  which 
the  testimony  shows  that  the  injured  or  killed  person  looked  and 
listened  for  the  train,  the  law  conclusively  presumes  either  that  he  did 
not  look  and  listen,  or  that  if  he  did  look  or  listen,  or  both,  he  after- 
wards heedlessly  disregarded  the  knowledge  thus  obtained  and  negli- 
gently went  into  an  obvious  danger.  In  neither  view  is  the  company 
operating  the  train  responsible  under  ordinary  circumstances  for  the 
damages  consequent  upon  the  collision,  of  which  the  person  injured  or 
killed  was  the  proximate  cause.^^    *    *    *    jf  ^j^^^  point  be  so  far  dls- 


» Rogers  v.  Boston  &c.  R.  Co.,  187 
Mass.  217,  72  N.  B.  945;  Merkle  v. 
New  York  &c.  R.  Co.,  49  N.  J.  L. 
473,  9  Atl.  680;  Kegley  v.  New  Jer- 
sey Cent.  R.  Co.,  64  N.  J.  L.  355,  45 
Atl.  811;  Blackburn  v.  Southern 
Pac.  R.  Co.,  34  Ore.  215,  55  Pac.  225. 
See  also.  Chase  v.  Maine  Cent.  R. 
Co.,  78  Me.  346,  5  Atl.  771;  Carter  v. 
Central  Vt.  R.  Co.,  72  Vt.  190,  47 
Atl.  797;  and  compare  Bilton  v. 
Southern  Pac.  R.  Co.,  148  Cal.  443, 
83  Pac.  440,  443.  So,  attempting  to 
cross  at  a  high  rate  of  speed  where 
the  view  is  obstructed  or  the  like, 
has  been  held  to  constitute  contrib- 
utory negligence.  Pepper  v.  South- 
ern Pac.  Co.,  105  Cal.  389,  38  Pac. 
974;  Salter  v.  Utica  &c.  R.  Co.,  75 
N.  Y.  273;  Powell  v.  New  York  Cen- 
tral &c.  R.  Co.,  109  N.  Y.  613,  15  N. 
E.  891;  Knox  v.  Philadelphia  &c.  R. 
Co.,  202  Pa.  504,  52  Atl.  90. 

» See  Rollins  v.  Chicago  &c.  R.  Co., 
139  Fed.  639,  71  C.  C.  A.  615;  North- 
ern Pac.  Ry.  Co.  v.  Freeman,  174  U. 
S.  379,  43  L.  ed.  1014,  19  Sup.  Ct. 
763;  Kemp  v.  Northern  Pac.  R.  Co., 
89  Minn.  139,  94  N.  W.  439;  Marshall 
V.  Green  Bay  &c.  R.  Co.,  125  Wis.  96, 
103  N.  W.  249;  Southern  R.  Co.  v. 
Davis,  34  Ind.  App.  377,  72  N.  B. 
1053;  Cleveland  &c.  R.  Co.  v.  Cofe- 
36—11  Elliott  R.  and  S. 


man,  30  Ind.  App.  462,  64  N.'E.  233; 
Sims  V.  St.  Louis  &c.  R.  Co.,  116 
Mo.  App.  572,  92  S.  W.  909;  Stowell 
V.  Erie  R.  Co.,  98  Fed.  520,  39  C.  C. 
A.  145.  See  also,  McCann  v.  Chicago 
&c.  R.  Co.,  105  Fed.  480,  44  C.  C.  A. 
566;  Work  v.  Chicago  &c.  R.  Co.,  105 
Fed.  874,  45  C.  C.  A.  101;  Quinn  v. 
Chicago  &c.  R.  Co.,  162  Ind.  442,  70 
N.  E.  526. 

"  Carlson  v.  Chicago  &c.  R.  Co.,  96 
Minn.  504,  105  N.  W.  555,  113  Am. 
St.  655,  4  L.  R.  A.  (N.  S.)  349. 

"  Citing  Brown  v.  St.  Paul  R.  Co., 
22  Minn.  165,  167;  Miller  v.  Trues- 
dale,  56  Minn.  274,  57  N.  W.  661; 
Weyl  V.  Chicago  &c.  R.  Co.,  40  Minn. 
350,  42  N.  W.  24;  Howe  v.  Minneapo- 
lis R.  Co.,  62  Minn.  78,  64  N.  W.  102, 
30  L.  R.  A.  684,  54  Am.  St.  616;  Nel- 
son V.  St.  Paul  &c.  R.  Co.,  76  Minn. 
193,  78  N.  W.  1041,  79  N.  W.  530; 
Schmidt  v.  Great  Northern  R.  Co., 
83  Minn.  105,  85  N.  W.  935;  Kemp 
V.  Northern  Pac.  R.  Co.,  89  Minn. 
139,  142,  94  N.  W.  439;  Chicago  &c. 
R.  Co.  V.  Andrews,  130  Fed.  65,  64  C. 
C.  A.  399;  Northern  Pac.  R.  Co.  v. 
Freeman,  174  U.  S.  379,  43  L.  ed. 
1014,  19  Sup.  Ct.  763;  Wardner  v. 
Great  Northern  R.  Co.,  96  Minn. 
382,  104  N.  W.  1084. 
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tant  from  the  track  as  to  enable  the  person  injured  or  killed  to  know  of 
the  approaching  train  in  due  season^^  to  avoid  the  collision  with  it,  he  is 


"Citing  Blount  v.  Grand  Trunk 
R.  Co.,  61  Fed.  375,  9  C.  C.  A.  526; 
Straugh  v.  Detroit  &c.  R.  Co.,  65 
Mich.  706,  36  N.  W.  161;  Huggart  v. 
Missouri  Pac.  R.  Co.,  134  Mo.  673,  36 
S.  W.  220;  Stopp  v.  Fitchburg  R.  Co., 
80  Hun  (N.  Y.)  178,  29  N.  Y.  S. 
1008;  Morris  v.  Lake  Shore  R.  Co., 
148  N.  Y.  182,  42  N.  E.  579;  Mary- 
land V.  Pittsburg  &c.  R.  Co.,  123  Pa. 
487,  16  Atl.  624,  10  Am.  St.  541;  But- 
ler V.  Gettysburg  &c.  R.  Co.,  126  Pa. 
St.  160,  19  Atl.  37.  In  the  course  of 
the  opinion  it  is  also  said:  "Another 
principle  is  well  established:  That 
a  person  crossing  as  deceased  was 
could  not  rely  upon  signals  to  re- 
mind him  of  danger.  He  is  bound 
to  be  awake  and  alive  for  his  own 
protection.  Lewis,  J.,  in  Sandberg 
V.  Railway  Co.,  80  Minn.  442,  83  N. 
W.  411.  Accordingly,  the  failure  of 
plaintiff's  intestate  to  look  and  lis- 
ten would  be  negligence  or  not  ac- 
cording to  the  circumstances,  but 
without  being  controlled  by  the  de- 
fendant's failure  to  do  its  duty. 
Beach  Con.  Neg.,  §  185;  Schneider 
V.  Northern  Pac.  R.  Co.,  81  Minn. 
383,  81  N.  W.  124.  Negligence  of 
the  defendant's  employes  in  failing 
to  whistle  or  ring  a  bell  at  a  cross- 
ing is  no  excuse  for  negligence  on 
the  part  of  the  person  about  to  cross 
in  failing  to  use  the  senses  to  dis- 
cover danger.  Chicago  &c.  R.  Co. 
v.  Houston,  95  U.  S.  697,  702,  24  L. 
ed.  542;  Northern  Pac.  R.  Co.  v. 
Freeman,  174  U.  S.  379,  43  L.  ed. 
1014,  19  Sup.  Ct.  763.  And  see  cases 
collected  in  Judson  v.  Great  North- 
ern R.  Co.,  63  Minn.  248,  254,  65  N. 
W.  447.  The  duty  of  exercising  cau- 
tion in  attempting  to  cross  a  rail- 
way track,  a  place  of  known  danger, 
is  not  relaxed  by  the  opportunity  or 
occasion  for  theorizing  or  difference 
of  opinion  as  to  whether  a  train  is 
or  is  not  likely  to  pass.  Observa- 
tion, not  logic,  is  the  proper  precau- 
tion. Dodge,  J.,  in  Guhl  v.  Whit- 
comb,  109  Wis.  69,  85  N.  W.  142,  83 
Am.  St.  889.  That  the  train  which 
did  the  damage  in  this  case  was  an 
'extra'  did  not  relieve  either  party 


from  the  respective  duty  of  the  ex- 
ercise of  care.  Swiftly  moving  and 
irregular  trains  are  to  be  expected, 
and  it  is  the  duty  of  persons  about 
to  go  upon  crossings  to  look  and 
listen  for  such  trains,  as  well  as 
those  on  time  or  which  run  slowly. 
Collins,  J.,  in  Judson  v.  Great  North- 
em  R.  Co.,  63  Minn.  248,  254,  65  N. 
W.  447.  It  is  true  that,  in  the  ab- 
sence of  evidence  to  the  contrary, 
there  is  sometimes  a  presumption 
that  one  who  was  killed  while  cross- 
ing a  railroad  track  stopped,  looked, 
and  listened  before  attempting  to 
cross  the  track.  Texas  &c.  R.  Co.  v. 
Gentry,  163  U.  S.  353,  366,  41  L.  ed. 
186,  16  Sup.  Ct.  1104;  Baltimore  &c. 
R.  Co.  V.  Landrigan,  91  U.  S.  461,  474, 
■48  L.  ed.  262,  24  Sup.  Ct.  137.  But 
in  this  case  the  plaintiff  introduced 
evidence  of  the  daughter  of  de- 
ceased, who  was  driving  with  him, 
as  to  what  happened.  Moreover, 
when  it  appears  from  the  undis- 
puted evidence  that,  if  deceased  had 
looked  and  listened  before  driving 
upon  the  crossing,  he  must  have 
seen  and  heard  the  train  approach- 
ing, as  was  the  case  here,  the  pre- 
sumption is  destroyed.  Rollins  v. 
Chicago  &c.  R.  Co.,  139  Fed.  639,  71 
C.  C.  A.  615.  Accordingly,  upon  ap- 
pellant's own  view  of  the  facts  in 
this  case,  that  deceased  looked  up 
the  track  at  a  point  fifty  feet  from 
it,  it  is  not  necessary  to  determine 
how  far  there  is  to  be  applied  to  it 
the  ordinary  rule  that  one  who  at- 
tempts to  cross  a  railroad  is  bound 
to  use  his  senses  continually  while 
approaching  and  while  crossing  the 
place  of  known  danger  (Rogstad  v. 
St.  Paul  R.  Co.,  31  Minn.  208,  17  N. 
W.  287;  Sandberg  v.  St.  Paul  &c.  R. 
Co.,  80  Minn.  442,  83  N.  W.  -411; 
Wright  V.  Cincinnati  &c.  R.  Co.,  94 
Ky.  114,  21  S.  W.  581,  14  Ky.  L.  788; 
Renwick  v.  New  York  &c.  R.  Co'.,  36 
N.  Y.  132;  Whitman  v.  Pennsylvania 
R.  Co.,  156  Pa.  175,  27  Atl.  290; 
Thompson  v.  New  York  &c.  R.  Co., 
110  N.  Y.  636,  17  N.  E.  690;  Moore 
V.  Chicago  &e.  R.  Co.,  102  Iowa 
595,  71  N.  W.  569),  in  view  of  the 
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guilty  of  contributory  negligence  as  a  matter  of  law,  and  there  is  noth- 
ing for  a  jury  to  pass  upon."  And  in  a  still  more  recent  case  the  plain- 
tiff was  held  guilty  of  contributory  negligence  as  a  matter  of  law  where 
after  stopping  and  looking  and  listening  about  forty  feet  from  the 
first  track  and  waiting  for  a  freight  train  to  pass,  which,  owing  to  a 
curve  in  the  track,  obstructed  her  view  of  any  train  approaching  from 
the  opposite  direction,  at  a  crossing  with  which  she  was  familiar,  and 
where  there  were  several  tracks,  she  at  once  drove  on  the  cross- 
ing behind  such  freight  train  without  waiting  and  looking  to  see 
whether  the  other  tracks  were  clear  and  was  struck  by  a  fast  train 
coming  from  the  opposite  direction  while  she  was  crossing  the  second 
track.^' 

fact  that  he  was  riding  in  a  cov-  424,  41  N.  E.  721,  49  Am.  St.  471." 

ered  carriage,  making  it  inconvenl-  See  also,  2  Thomp.   Neg.    (2d  ed.), 

ent  for  him  to  loolt  up  and  down  §  1655. 

the  road.    See  Staclcus  v.  New  York  "  Delaware    &c.    R.    Co.   v.    Flen- 

&c.  R.  Co.,  79  N.  Y.  464;  Hicks  v.  nelly,  172  Fed.  328,  97  C.  C.  A.  112. 
New   York   &c.   R.   Co.,    164    Mass. 
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§  1044.  (800)  Scope  of  chapter. — In  the  chapters  on  local  control, 
rights  and  remedies  of  abutters,  street  railways,  and  railroad  crossings, 
we  have  already  considered  many  matters  that  might  otherwise  be 
treated  in  this  chapter.  We  shall  not  repeat  what  is  elsewhere  said, 
although  it  seems  necessary,  in  a  few  instances,  to  briefly  refer  to  some 
of  the  same  matters.  The  subject  of  street  railways  is  incidentally  con- 
sidered in  some  of  its  phases,  but  the  general  subject  treated  is  that 
of  the  use  of  streets  by  railroads  and  particular  attention  is  directed 
to  ordinary  commercial  railroads  in  streets. 
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§  1045.  (801)  Authority  must  be  obtained  to  use  streets. — As  al- 
ready stated,  niTinicipal  corporations  have  no  inherent  power  to  create 
other  corporations  or  grant  franchises,  and  they  cannot  give  a  railroad 
company  the  right  to  lay  its  tracks  and  operate  its  road  in  their  streets 
unless  they  are  authorized,  either  expressly  or  impliedly,  to  do  so  by  the 
legislature.^  But  it  is  customary  for  the  legislature  to  confer  upon  the 
municipalities  the  power  to  regulate  and  control  the  roads  and  streets 
within  their  jurisdiction,  and  street  railway  companies  are  usually  re- 
quired by  the  legislature  to  obtain  the  consent  of  the  municipality  be- 
fore using  its  streets.^  So,  municipalities  are  frequently  given  power  to 
grant  such  rights  to  use  their  streets  and  their  unauthorized  exercise 
of  the  power  may  be  ratified  by  statute.^    Where  general  authority 


^People's  Railroad  v.  Memphis 
Railroad,  10  Wall.  (U.  S.)  38,  51, 
19  L.  ed.  844;  Saginaw  &c.  Co.  v. 
City  of  Saginaw,  28  Fed.  529;  State 
V.  Hilbert,  72  Wis.  184,  39  N.  W. 
326;  City  of  Clinton  v.  Cedar  Rap- 
ids &c.  R.  Co.,  24  Iowa  455;  Bichels 
V.  Evansville  &c.  Co.,  78  Ind.  261, 
41  Am.  Rep.  561;  Denver  Circle  R. 
Co.  v.  Nestor,  10  Colo.  403,  15  Pac. 
714;  Denver  &c.  R.  Co.  v.  Denver 
City  R.  Co.,  2  Colo.  673;  Common- 
wealth V.  Frankfort,  92  Ky.  149,  17 
S.  W.  287,  13  Ky.  L.  705;  Davis  v. 
Mayor  &c.  of  New  York.  14  N.  Y. 
506,  67  Am.  Dec.  186;  People  v. 
Brooklyn  &c.  R.  Co.,  89  N.  Y.  75; 
People  V.  Railroad  Com'rs,  175  N. 
Y.  516,  67  N.  B.  1088,  affirming  81 
App.  Div.  (N.  Y.)  242,  81  N.  Y.  S.  20; 
Perry  v.  New  Orleans  &c.  R.  Co.,  55 
Ala.  413,  28  Am.  Rep.  740;  Metro- 
politan &c.  R.  Co.  V.  Chicago  &c.  R. 
Co.,  87  111.  317;  Potts  v.  Quaker 
City  &c.  R.  Co.,  161  Pa.  St.  396,  29 
Atl.  108;  Atlantic  &c.  R.  Co.  v.  St. 
Louis,  66  Mo.  228;  Reg.  v.  Train,  2 
B.  &  S.  640,  110  Bug.  Com.  L.  640; 
Daly  V.  Georgia  &c.  R.  Co.,  80  Ga. 
793,  7  S.  E.  146,  12  Am.  St.  286; 
Athens  Terminal  Co.  v.  Athens 
Foundry  &c.  Works,  129  Ga.  393,  58 
S.  B.  891;  Port  St.  Union  Depot  Co. 
v.  State  R.  Crossing  Board,  81  Mich. 
248,  45  N.  W.  973.  See  also,  West- 
ern R.  Co.  V.  Alabama  Grand  Trunk 
R.  Co.,  96  Ala.  272,  11  So.  483,  17  L. 
R.  A.  474  (where  the  company 
owned  the  fee).  But  where  the  city 
derived  title  from  an  act  of  congress 


which  reserved  a  strip  of  land  for 
"public  use"  it  was  held  that  it 
might  permit  a  railroad  company  to 
use  the  strip  and  that  an  abutter 
could  not  maintain  injunction.  Bur- 
lington Gaslight  Co.  v.  Burlington 
&c.  R.  Co.,  165  U.  S.  370,  47  L.  ed. 
749,  17  Sup.  Ct.  359,  affirming  91 
Iowa  470,  59  N.  W.  292. 

'  See  Hickey  v.  Chicago  &c.  R. 
Co.,  6  Bradw.  (111.)  172;  Atchison 
St.  R.  Co.  V.  Missouri  &c.  Co.,  31 
Kan.  661,  3  Pac.  284;  Atchison  St. 
R.Co.  V.  Nave,  38  Kan.  744,  17  Pac. 
587,  5  Am.  St.  800;  People  v.  Thomp- 
son, 98  N.  Y.  6;  City  of  Indianola  v. 
Gulf  &c.  R.  Co.,  56  Tex.  594;  State 
V.  Jacksonville  &c.  St.  R.  Co.,  29 
Fla.  590,  10  So.  590,  593;  Yates  v. 
Town  of  West  Grafton,  34  W.  Va. 
783,  12  S.  E.  1075. 

"Clarke  v.  Blackmar,  47  N.  Y. 
150;  Brown  v.  Duplessis,  14  La. 
Ann.  842;  Chicago  &c.  R.  Co.  v.  Peo- 
ple, 91  111.  251;  McCartney  v.  Ev- 
anston  &a  R.  Co.,  112  111.  611; 
Cairo  &c.  R.  Co.  v.  People,  92  111. 
170;  Owensboro  v.  Owensboro  &c.  R. 
Co.  (Ky.),  19  Ky.  L.  449,  40  S.  W. 
916;  Denver  &c.  Co.  v.  Londoner,  20 
Colo.  150,  37  Pac.  723,  1  Am.  &  Eng. 
R.  Cas.  (N.  S.)  124,  and  note;  State 
v.  Cincinnati  &c.  R.  Co.,  37  Ohio  St. 
157;  Koch  v.  North  Ave.  &c.  R.  Co., 
75  Md.  222,  23  Atl.  463,  15  L.  R.  A. 
377n,  50  Am.  &  Eng.  R.  Cas.  401. 
See  also,  Town  of  Areata  v.  Areata 
&c.  R.  Co.,  92  Cal.  639,  28  Pac.  676; 
Buswell  v.  Southern  Pac.  R.  Co.,  114 
Cal.  445,  46  Pac.  291;  Port  of  Mobile 
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over  its  highways  is  conferred  upon  a  municipal  corporation,  and  there 
is  no  statute  authorizing  their  use  by  a  railroad,  it  is  generally  held 
that  they  cannot  be  so  used  without  the  consent  of  the  municipality/ 
Authority  to  so  use  municipal  streets  may  sometimes  be  inferred  from 
the  provisions  of  the  charter  or  act  of  incorporation,^  and  it  may  be 
given  by  charter  or  general  statute  without  the  consent  of  the  munici- 
pal authorities  f  but  where  the  power  is  clearly  delegated  to  the  munici- 
pal corporation,  mere  general  words  in  the  charter  or  act  for  the  incor- 
poration of  railroad  companies  will  not  be  construed  to  confer  a  right 
to  occupy  the  streets  of  the  municipality  without  its  consent,  and  a 
general  grant  of  authority  to  construct  a  railroad  from  one  point  to 
another  does  not,  in  such  a  case,  as  a  rule  at  least,  include  the  right 
to  use  such  streets  for  railroad  purposes  without  the  license  or  consent 
of  the  local  authorities^  This  is  certainly  true  as  to  the  use  of  streets 
longitudinally,  although  it  has  been  held  that  a  railroad  company  may 
lay  its  tracks  longitudiaally  in  the  streets  of  a  borough  under  a  Penn- 
sylvania statute  even  though  the  act  under  which  the  borough  was  ia- 
eorporated  provided  that  the  streets  should  be  common  highways  for- 


v.  Louisville  &c.  R.  Co.,  84  Ala.  115, 
4  So.  106,  5  Am.  St.  342;  Town  of 
Newcastle  v.  Lake  Erie  &c.  R.  Co., 
155  Ind.  18,  57  N.  B.  516;  Burling- 
ton Gaslight  Co.  v.  Burlington  &c. 
R.  Co.,  91  Iowa  470,  59  N.  W.  292. 
It  has  also  heen  held  that  the  legis- 
lature may  provide  that  tracks  may 
be  laid  on  streets  in  the  smaller 
cities  if  the  municipal  authorities 
deem  it  safe  to  grant  such  permis- 
sion and  that  in  more  populous 
cities  such  tracks  shall  he  laid  only 
by  direct  authority  of  the  legisla- 
ture. Burlington  v.  Pennsylvania 
R.  Co.,  56  N.  J.  Eq.  259,  38  Atl.  849. 
See  also,  as  to  municipal  ownership 
of  street  railway,  Piatt  v.  San  Fran- 
cisco. —  Cal.  — ,  110  Pac.  304. 

*  Commonwealth  v.  Central  &c.  R. 
Co.,  52  Pa.  St.  506;  Savannah  &c.  R. 
Co.  V.  Savannah,  45  Ga.  602;  Hine 
V.  Keokuk  &c.  Co.,  42  Iowa  636;  St. 
Louis  &c.  R.  Co.  V.  St.  Louis,  92  Mo. 
160,  4  S.  "W.  664;  Chicago  &c.  R.  Co. 
V.  Chicago,  121  111.  176,  11  N.  E. 
907;  Pennsylvania  Company's  Ap- 
peal, 116  Pa.  St.  55,  8  Atl.  914.  See 
also,  Louisville  &c.  R.  Co.  v.  Mobile 
&c.  R.  Co.,  124  Ala.  162,  26  So.  895; 
Daly  V.  Georgia  &c.  R.  Co.,  80  Ga. 


793,  7  S.  B.  146,  12  Am.  St.  286. 

°  Denver  &c.  Co.  v.  Domke,  11 
Colo.  247,  17  Pac.  777;  St.  Paul  &c. 
Co.  v.  Minneapolis,  35  Minn.  141,  27 
N.  W.  500,  24  Am.  &  Eng.  R.  Cas. 
309;  Canton  v.  Canton  &c.  R.  Co.,  84 
Miss.  268,  36  So.  266,  105  Am.  St. 
428,  65  L.  R.  A.  561;  Wheat  v.  City 
Council  of  Alexandria,  88  Va.  742, 
14  S.  E.  672. 

"  In  re  Prospect  Park  &c.  R.  Co., 
67  N.  Y.  371;  Philadelphia  v.  River 
Front  R.  Co.,  173  Pa.  St.  334,  34  Atl. 
60.  See  also,  Hine  v.  Keokuk  &c.  R. 
Co.,  42  Iowa  636. 

^Chicago  &c.  Co.  v.  Chicago,  121 
111.  176,  11  N.  B.  907;  St.  Louis  &c. 
R.  Co.  V.  Haller,  82  111.  208;  Penn- 
sylvania Co.'s  Appeal,  116  Pa.  St. 
55,  8  Atl.  914;  Inhabitants  of 
Springfield  v.  Connecticut  &c.  R. 
Co.,  4  Cush.  (Mass.)  63;  Ruttles  v. 
Covington  (Ky.),  10  S.  W.  644,  10 
Ky.  L.  766;  City  of  Clinton  v.  Cedar 
Rapids  &c.  R.  Co.,  24  Iowa  455.  See 
also,  Columbus  &c.  R.  Co.  v.  With- 
erow,  82  Ala.  190,  3  So.  23;  Davis 
v.  Bast  Tenn.  &c.  R.  Co.,  87  Ga.  605, 
13  S.  E.  567;  Delaware  &c.  R.  Co.  v. 
Buffalo,  158  N.  Y.  266,  53  N.  B.  44. 
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ever.s  As  elsewhere  stated,  the  right  to  cross  streets  and  roads  may 
be  inferred  from  a  general  grant  of  authority  from  which  no  such 
inference  could  be  drawn  as  to  the  right  to  take  them  longitudinally." 
The  right  to  place  rails  upon  a  road  or  street  and  use  it  in  the  opera- 
tion of  a  railroad  can  only  be  granted  expressly  or  by  necessary  im- 
plication/" and  the  use  must  be  reasonable  and  such  as  was  clearly 
contemplated."  Thus,  the  right  to  construct  a  track  along  a  street 
and  run  trains  over  it  does  not  authorize  an  exclusive  use  of  the  street 
for  a  freight  yard,  or  the  like."  But  it  has  been  held  that  authority 
to  construct  and  operate  a  railroad  in  a  street  includes  the  power  to 
make  a  switch  or  turnout  to  a  station  on  the  street.^'    So.  it  has  been 


'Commonwealth  v.  Beaver  Valley 
R.  Co.,  222  Pa.  220,  71  Atl.  7. 

"  Ante,  §  248  (221) ;  Burt  v.  Lima 
&c.  Co.,  21  N.  y.  S.  482;  Chicago 
&c.  Co.  V.  Dunbar,  100  111.  110;  Da- 
vis V.  East  Tennessee  &c.  R.  Co.,  87 
Ga.  605,  13  S.  B.  567;  Town  of  New- 
castle V.  Lake  Erie  &c.  R.  Co.,  155 
Ind.  18,  57  N.  E.  516;  Thompson  v. 
Ocean  City  R.  Co.,  60  N.  J.  L.  74, 
36  Atl.  1087. 

"Commonwealth  v.  Brie  &c.  R. 
Co.,  27  Pa.  St.  339,  67  Am.  Dec. 
471n;  Daly  v.  Georgia  &c.  Co.,  80 
Ga.  793,  7  S.  E.  146,  12  Am.  St.  286, 
36  Am.  &  Bng.  R.  Cas.  20;  Chicago 
&c.  R.  Co.  V.  Chicago,  121  111.  176,  11 
N.  E.  907;  Columbus  &c.  R.  Co.  v. 
"Witherow,  82  Ala.  190,  3  So.  23; 
Virginia  &c.  R.  Co.  v.  Lynch,  13 
Nev.  92;  State  v.  Vermont  Central 
R.  Co.,  27  Vt.  103;  Trustees  v.  Mil- 
waukee &c.  Co.,  77  "Wis.  158,  45  N. 
W.  1086. 

"Long  Branch  Com'rs  v.  West 
End  R.  Co.,  29  N.  J.  Bq.  566;  Click 
V.  Baltimore  &c.  R.  Co.,  21  D.  C. 
363;  Commonwealth  v.  Frankfort, 
92  Ky.  149,  17  S.  W.  287,  13  Ky.  L. 
705. 

"  Corby  v.  Chicago  &c.  R.  Co.,  150 
Mo.  457,  52  S.  W.  282;  Gahagan  v. 
Boston  &c.  R.  Co.,  1  Allen  (Mass.) 
187,  79  Am.  Dec.  724;  Owensbor- 
ough  &c.  R.  Co.  V.  Sutton  (Ky.),  13 
S.  W.  1086,  12  Ky.  L.  247;  Hickory 
V.  Southern  R.  Co.,  141  N.  Car.  716, 
53  S.  B.  955;  Mayor  &c.  of  Alle- 
gheny V.  Ohio  &c.  R.  Co.,  26  Pa.  St. 
355;  Lackland  v.  North  Missouri  &c. 
R.  Co.,  31  Mo.  180;  Chapman  v.  Osh- 


kosh  &c.  R.  Co.,  33  Wis.  629.  See 
also,  Louisville  &c.  R.  Co.  v.  Downey, 
18  Ind.  App.  140,  47  N.  B.  494;  Chi- 
cago Terminal  R.  Co.  v.  Chicago, 
203  111.  576,  68  N.  B.  99;  Stevenson 
V.  Missouri  Pac.  R.  Co.  (Mo.),  31  S. 
W.  793;  State  v.  Mayor  of  Jersey 
City,  52  N.  J.  L.  65,  18  Atl.  586,  696, 
28  Am.  &  Eng.  Corp.  Cas.  182;  Hop- 
kins V.  Baltimore  &c.  R.  Co.,  6 
Mackey  (D.  C.)  311;  Thompson  v. 
Pennsylvania  R.  Co.,  45  N.  J.  Bq. 
870,  14  Atl.  897,  19  Atl.  622;  South 
&  N.  Ala.  R.  Co.  V.  Highland  Ave. 
&c.  R.  Co.,  119  Ala.  105,  24  So.  114; 
Taber  v.  New  York  &c.  R.  Co..  28  R. 
I.  269,  67  Atl.  9. 

^^New  Orleans  &c.  R.  Co.  v.  Sec- 
ond Municipality,  1  La.  Ann.  128; 
Knight  V.  Carrollton  R.  Co.,  9  La. 
Ann.  284;  Black  v.  Philadelphia  &c. 
Co.,  58  Pa.  St.  249.  But  see  City  of 
Concord  v.  Concord  Horse  R.,  65  I^. 
H.  30,  18  Atl.  87.  In  Chicago  &c.  R. 
Co.  V.  Eisert,  127  Ind.  156,  26  N.  E. 
759,  it  was  held  that  an  ordinance 
giving  the  company  the  right  of 
way  along  a  certain  street  gave  it 
a  right  to  construct  an  additional 
track  when  its  business  demanded 
it.  See  also,  Philadelphia  v.  River 
&c.  R.  Co.,  133  Pa.  St.  134,  19  Atl. 
356;  Romer  v.  St.  Paul  City  R.  Co., 
75  Minn.  211,  77  N.  W.  825,  74  Am. 
St.  455;  Dulaney  v.  Louisville  &c.  R. 
Co.,  100  Ky.  628,  38  S.  W.  1050,  18 
Ky.  L.  1088;  Oklahoma  City  &c.  R. 
Co.  V.  Dunham,  39  Tex.  Civ.  App. 
575,  88  S.  W.  849.  So,  it  has  been 
held  that,  unless  limited  to  a  par- 
ticular part  of  the  street,  the  com- 
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held  that  trains  may  be  made  up  in  the  street,  provided  the  street  is 
so  used  only  to  a  reasonable  extent  and  with  due  regard  to  its  use  for 
ordinary  highway  purposes,^*  and  that  cars  may  be  stopped  tempo- 
rarily in  the  highway,  in  which  the  tracks  are  lawfully  laid,  for  the 
purpose  of  loading  and  unloading  freight  as  well  as  passengers.^' 

§  1046.  (802)  TTnauthorized  use  of  street — Obstruction — ^Nuisance. 

— The  construction  of  a  railroad  upon  a  street,  without  authority,  is  a 
nuisance.^*  So,  if  the  authority  be  exceeded  and  the  railroad  is  so  con- 
structed or  operated  as  to  obstruct  travel  or  cause  an  abutter  special 
injury.^^  Thus,  even  a  temporary  obstruction  by  leaving  cars  in  or 
across  a  street  for  an  unreasonable  time  may  constitute  a  nuisance.^* 


pany  may,  in  good  faith,  place  its 
track  on  such  part  of  the  street  as 
its  interests  demand.  Campbell  v. 
Metropolitan  St.  R.  Co.,  82  Ga.  320, 
9  S.  E.  1078. 

"Gahagan  v.  Boston  &c.  R.  Co.,  1 
Allen  (Mass.)  187,  79  Am.  Dec. 
724n;  State  v.  Vermont  Cent.  R.  Co., 
27  Vt.  103.  See  also.  State  v.  Louis- 
ville &c.  R.  Co.,  86  Ind.  114.  Com- 
pare Glick  v.  Baltimore  &c.  R.  Co., 
21  D.  C.  363;  Galveston  &c.  R.  Co. 
V.  Miller  <Tex.  Civ.  App.),  93  S.  W. 
177. 

"=  Matthews  v.  Kelsey,  58  Me.  56, 
4  Am.  Rep.  248.  See  State  v.  Mor- 
ris &c.  R.  Co.,  23  N.  J.  L.  360,  25  N. 
J.  L.  437;  Davis  v.  Baltimore  &c.  R. 
Co.,  102  Md.  371,  62  Atl.  572;  "Wol- 
fard  V.  Fisher,  48  Ore.  479,  84  Pac. 
850,  87  Pac.  530,  7  L.  R.  A.  (N.  S.) 
991n;  State  v.  Marshall,  50  La.  Ann. 
1176,  24  So.  186;  Stockdale  v.  Rio 
Grande  &c.  R.  Co.,  28  Utah  201,  77 
Pac   849 

"Pittsburg  &c.  R.  Co.  v.  Hood,  94 
Fed.  618,  36  C.  C.  A.  423;  Edwards 
V.  Pittsburgh  Junction  R.  Co.,  215 
Pa.  597.  64  Atl.  798;  Common- 
wealth V.  Old  Colony  R.  Co.,  14  Gray 
(Mass.)  93;  Hart  v.  Buckner,  54 
Fed.  925,  5  C.  C.  A.  1;  Chicago  &c. 
R.  Co.  v.  Loeb,  118  111.  203,  8  N.  B. 
460,  59  Am.  Rep.  341;  Attorney-Gen- 
eral v.  Lombard  &c.  R.  Co.,  10  Phila. 
(Pa.)  352;  Panning  v.  Osborne,  102 
N.  y.  441,  7  N.  E.  307;  Pittsburgh 
&c.  R.  CO.  v.  Reich,  101  111.  157; 
State  V.  Troy  &c.  R.  Co.,  57  Vt.  144. 
See  also,  Birmingham  R.  &c.  Co.  v. 


Moran,  151  Ala.  187,  44  So.  152,  125 
Am.  St.  21;  Bangor  Tp.  v.  Bay  City 
Trac.  &c.  Co.,  147  Mich.  165,  110  N. 
W.  490,  492,  118  Am.  St.  546,  7  L. 
R.  A.  (N.  S.)  1187n  (citing  text). 

"Evans  v.  Chicago  &c.  R.  Co.,  86 
Wis.  597,  57  N.  W.  354,  39  Am.  St. 
908;  Wellcome  v.  Leeds,  51  Me.  313; 
Attorney-General  v.  Chicago  &c.  R. 
Co.,  112  111.  520;  McCartney  v.  Chi- 
cago &c.  R.  Co.,  112  111.  611;  State  v. 
Louisville  &c.  R.  Co.,  86  Ind.  114 
(holding,  however,  that  the  use  in 
question  was  authorized  and  reason- 
able); Alabama  &c.  R.  Co.  v.  Bloom, 

71  Miss.  247,  15  So.  72;  Brown  v. 
Cayuga  &c.  R.  Co.,  12  N.  Y.  486; 
Cogswell  V.  New  York  &c.  R.  Co., 
103  N.  Y.  10,  8  N.  E.  537,  57  Am. 
Rep.  701;  Hussner  v.  Brooklyn  City 
R.  Co.,  114  N.  Y.  433,  21  N.  E.  1002, 
11  Am.  St.  679;  Randle  v.  Pacific 
R.  Co.,  65  Mo.  325;  Gustafson  v. 
Hamm,  56  Minn.  334,  57  N.  W.  1054, 
22  L.  R.  A.  565;  Union  Pacific  R. 
Co.  V.  Foley,  19  Colo.  280,  35  Pac. 
542;  Northern  Central ,  R.  Co.  v. 
Commonwealth,  90  Pa.  St.  300; 
State  V.  Louisville  &c.  R.  Co.,  91 
Tenn.  445,  19  S.  W.  229,  50  Am.  & 
Eng.  R.  Cas.  161;  Regina  v.  Great 
Northern  &c.  R.  Co.,  9  Q.  B.  315; 
Borough  of  Stamford  v.  Stamford 
&c.  Co.,  56  Conn.  381,  15  Atl.  749,  1 
L.  R.  A.  375;  Regina  v.  Toronto  St. 
R.  Co.,  24  Up.  Can.  Q.  B.  454;  notes 
in  17  Am.  &  Eng.  R.  Cas.  172,  and 
19  Am.  &  Eng.  R.  Cas.  433. 

"Ranch  v.  Lloyd,  31  Pa.  St.  358, 

72  Am.  Dec.  747;   Murray  v.  South- 
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And  the  unauthorized  use  of  steam  as  a  motive  power  has  been  held 
to  be  a  nuisance.^*  So,  as  held  in  many  of  the  authorities  already 
cited,  and  as  elsewhere  shown,  the  unlawful  obstruction  of  a  highway, 
when  caused  by  the  negligence  of  the  company,  will  generally  support 
an  action  by  an  abutter  who  is  specially  injured,  even  though  it  may 
not  constitute  a  taking  of  his  property.^" 

§  1047.  General  limitations  of  right  acquired — Street  must  not  be 
destroyed. — ^The  grant  of  a  right  to  construct  and  operate  a  railroad 
along  a  street  gives  the  company  no  right  to  destroy  the  street,^  ^  and 
the  company  must,  at  least  under  the  authority  or  power  ordinarily 
granted,  so  construct  and  operate  its  road  as  not  to  obstruct  or  inter- 
fere unnecessarily  with  the  public  use.^''  As  shown  in  subsequent  sec- 
tions of  this  chapter,  the  right  is  taken  subject  to  the  police  power, 
and  it  is  usually  the  duty  of  the  company  in  constructing  its  road 
along  or  in  crossing  a  highway,  to  restore  or  repair  it.  And  in  a  very 
recent  case  in  which  there  is  an  elaborate  review  of  the  decisions,  it  is 
stated  as  a  general  rule  that  "the  right  to  use  a  highway  or  street  is 
taken,  affected  with  the  implied  condition  that  the  highway  or  street 


Carolina  R.  Co.,  10  Rich.  (S.  Car.) 
227,  70  Am.  Dec.  219;  Marine  Ins. 
Co.  V.  St.  Louis  &c.  R.  Co.,  41  Fed. 
643,  650;  Brownell  v.  Troy  &c.  R. 
Co.,  55  Vt.  218;  State  v.  Vermont 
Cent.  R.  Co.,  27  Vt.  103;  Cleveland 
&c.  R.  Co.  V.  Wynant,  114  Ind.  525, 
17  N.  E.  118,  5  Am.  St.  644;  note  to 
Callanan  v.  Gilman,  1  Am.  St.  843. 

"  North  Chicago  &c.  R.  Co.  v.  Lake 
View,  105  111.  207,  44  Am.  Rep.  788, 
2  Am.  &  Eng.  Corp.  Cas.  6;  State  v. 
Tupper,  Dudley  (S.  Car.)  135; 
Jones  V.  Festiniog  R.  Co.,  L.  R.  3  Q. 
B.  733;  Smith  v.  Stokes,  4  B.  &  S. 
84;  Reg.  v.  Chittenden,  15  Cox  C.  C. 
725,  49  J.  P.  503;  Commonwealth  v. 
Allen,  148  Pa.  St.  358,  23  Atl.  1115, 
16  L.  R.  A.  148n,  33  Am.  St.  830. 
But  see  Macomber  v.  Nichols,  34 
Mich.  212,  22  Am.  Rep.  522;  Wabash 
&c.  R.  Co.  V.  Farver,  111  Ind.  195, 
12  N.  E.  296,  60  Am.  Rep.  696. 

"  See  especially  in  this  connection 
Cadle  V.  Muscatine  Western  R.  Co., 
44  Iowa  11;  Stephens  v.  New  York 
&c.  R.  Co.,  175  N.  Y.  72,  67  N.  E. 
119;  3  Elliott  on  Railroads  (2d  ed.), 
§  1085. 

^Pepper   v.    Union    R.    Co.,    113 


Tenn.  53,  85  S.  W.  864;  City  of 
Moundsville  v.  Ohio  River  R.  Co., 
37  W.  Va.  92,  16  S.  E.  514,  20  L.  R. 
A.  lein. 

^^  State  V.  Hannibal  &c.  R.  Co.,  86 
Mo.  13;  Commonwealth  v.  Erie  &c. 
R.  Co.,  27  Pa.  St.  339,  67  Am.  Dec. 
471n.  It  must  usually  be  at  grade. 
Tate  V.  Ohio  &c.  R.  Co.,  7  Ind.  479; 
Given  v.  Des  Moines,  70  Iowa  637, 
27  N.  W.  803;  Slatten  v.  Des  Moines 
Valley  R.  Co.,  20  Iowa  148,  4  Am. 
Rep.  205.  But  this  is  not  always 
necessarily  so.  Owensboro  v.  Owens- 
boro  &c.  R.  Co.  (Ky.),  19  Ky.  L. 
449,  40  S.  W.  916;  Arbenz  v.  Wheel- 
ing &c.  R.  Co.,  33  W.  Va.  1,  10  S.  E. 
14,  5  L.  R.  A.  371n.  And  it  is  not 
always  required  to  be  in  the  center 
of  the  street.  Trustees  of  First 
Cong.  Church  &c.  v.  Milwaukee  &c. 
R.  Co.,  77  Wis.  158,  45  N.  W.  1086. 
Where  municipal  consent  is  neces- 
sary to  the  construction  of  the  road 
in  a  street  it  is  also  held  that  it  Is 
necessary  to  any  material  change  In 
the  construction  and  grade.  Chester 
V.  Baltimore  &c.  R.  Co.,  217  Pa.  402, 
66  Atl.  654. 
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shall  not  be  used  in  such  manner  as  to  destroy  its  proper  and  legitimate 
use  by  the  public  at  all  times."^^ 

§  1048.  (803)  Implied  authority  of  municipalities — Perpetual 
rights  and  monopolies. — It  is  a  question  of  some  doubt  as  to  whether 
the  general  authority  over  streets  which  is  usually  given  to  municipal- 
ities empowers  them  to  grant  to  street  railway  companies  the  right 
to  use  their  streets,  but  the  better  rule  seems  to  be  that  it  does.^*  It 
is  believed,  however,  that  the  ordinary  powers  of  municipal  corporations 
to  regulate  and  improve  their  streets  and  prevent  their  obstruction  are 


^  Grand  Trunk  &c.  Ry.  Co.  v. 
South  Bend,  —  Ind.  — ,  89  N.  E. 
885,  888,  91  N.  E.  809.  citing  Van- 
dalia  Co.  v.  State,  166  Ind.  219,  76 
N.  E.  980,  117  Am.  St.  370;  Des 
Moines  St.  R.  Co.  v.  Des  Moines  &c. 
St.  R.  Co.,  73  Iowa  513,  33  N.  W.  610, 
35  N.  W.  610;  Baltimore  &c.  Co.  v. 
Baltimore,  166  U.  S.  673,  41  L.  ed. 
1160,  17  Sup.  Ct.  696;  Richmond 
&c.  R.  Co.  V.  Richmond,  96  U. 
S.  521,  24  L.  ed.  734;  People 
V.  Rich,  54  Cal.  74;  Common- 
wealth V.  Frankfort,  92  Ky.  149, 
17  S.  W.  287,  13  Ky.  L.  705;  De- 
troit V.  Mills,  85  Mich.  634,  48  N. 
W.  1007;  Schulenberg  v.  St.  Louis 
Co.,  129  Mo.  455,  31  S.  W.  796; 
Lockwood  V.  Wabash  Co.,  122  Mo. 
86,  26  S.  W.  698,  24  L.  R.  A.  516,  43 
Am.  St.  547;  Watson  v.  Robberson 
Ave.  Co.,  69  Mo.  App.  548;  Newport 
News  Co.  V.  Hampton  Co.,  102  Va. 
795,  47  S.  E.  839;  Washington  &c. 
Co.  V.  City,  98  Va.  344,  36  S.  B.  385; 
Richmond  &c.  Co.  v.  City,  67  Va. 
83;  Mahady  v.  Bushwick  Co.,  91  N. 
Y.  148,  43  Am.  Rep.  661;  Dooly 
Block  V.  Salt  Lake  Co.,  9  Utah  31, 
33  Pac.  229,  24  L.  R.  A.  610;  Wilder 
V.  Aurora  &c.  Co.,  216  111.  493,  75  N. 
E.  194;  Ligare  v.  Chicago,  139  111. 
46,  28  N.  E.  934,  32  Am.  St.  179; 
Williams  v.  Electric  Co.,  41  Fed. 
556;  Chicago  &c.  R.  Co.  v.  Illinois, 
200  IT.  S.  561,  50  L.  ed.  596,  26  Sup. 
Ct.  341;  Union  &c.  Co.  v.  United 
States,  204  U.  S.  364,  51  L.  ed.  523,  27 
Sup  Ct.  367;  New  Orleans  v.  Drain- 
age Com'rs,  197  U.  S.  453,  49  L.  ed. 
831,  25  Sup.  Ct.  471;  Funk  v.  St.  Paul 
&c.  Co.,  61  Minn.  435,  63  N.  W.  1099, 
29  L.  B.  A,  208,  52  Am.  St.   608; 


Rische  v.  Texas  Co.,  27  Tex.  Civ. 
App.  33,  66  S.  W.  324;  Schaaf  v. 
Cleveland  &c.  Co.,  66  Ohio  St.  215, 
64  N.  E.  145;  Lake  Roland  Co.  v. 
Mayor,  77  Md.  352,  26  Atl.  510,  20 
L.  R.  A.  126;  Linden  &c.  Co.  v.  Mil- 
waukee Co.,  107  Wis.  493,  511,  83 
N.  W.  851;  City  of  St.  Paul  v.  Chi- 
cago &c.  R.  Co.,  63  Minn.  330,  63  N. 
W.  267,  65  N.  W.  649,  68  N.  W.  458, 

34  L.  R.  A.  184;  ante,  §§  852,  956, 
958  (657,  758,  760). 

=*  Atchison  St.  R.  Co.  v.  Missouri 
Pac.  R.  Co.,  31  Kan.  661,  3  Pac.  284; 
Detroit  Citizens'  St.  R.  Co.  v.  City 
of  Detroit,  64  Fed.  628,  12  C.  C.  A. 
365,  26  L.  R.  A.  667,  1  Am.  &  Eng. 
R.  Cas.  (N.  S.)  71;  State  v.  Corri- 
gan  &c.  St.  R.  Co.,  85  Mo.  263,  55 
Am.  Rep.  361,  29  Am.  &  Eng.  R.  Cas. 
591.  See  also.  Brown  v.  Duplessis, 
14  La.  Ann.  842;  City  of  Michigan 
City  V.  Boeckling,  122  Ind.  39,  23  N. 
E.  518;  Indianapolis  &c.  R.  Co.  v. 
Citizens'  &c.  R.  Co.,  127  Ind.  369, 
389,  24  N.  E.  1054,  26  N.  E.  893,  8 
L.  R.  A.  539n;  Davis  v:  Mayor,  14 
N.  Y.  506,  67  Am.  Dec.  186n;  2  Dil- 
lon Munio.  Corp.,  §§  719,  724.  But 
compare  Eichels  v.  Evansville  St.  R. 
Co.,  78  Ind.  261,  41  Am.  Rep.  561; 
Newell   V.    Minneapolis   &c.   R.    Co., 

35  Minn.  112,  27  N.  W.  839,  59  Am. 
Rep.  303.  Much,  of  course,  depends 
upon  the  language  of  the  particular 
charter  under  consideration.  See 
Schaper  v.  Long  Island  &c.  R.  Co., 
124  N.  Y.  630,  26  N.  E.  311;  Forman 
V.  New  Orleans  &c.  R.  Co.,  40  La. 
Ann.  446,  4  So.  246;  Covington  St. 
R.  Co.  V.  Covington,  9  Bush  (Ky.) 
127;  Booth  Street  Railways,  §  15. 
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not  in  themselves  sufficient  to  enable  municipalities  to,  grant  the  right 
to  use  their  streets  to  ordinary  commercial  railroads/"  although  it  has 
been  held  that  a  city  may  grant  such  a  right  where  it  is  given  sole  and 
exclusive  control  of  its  streets.^"  It  is  clear  that  it  cannot  grant  such  a 
right  where  the  railroad  is  for  the  mere  private  use  of  an  individual,^'' 
nor  can  it  devote  a  street  entirely  to  the  use  of  a  railroad  company.''* 
Although  a  municipality  may  have  power  under  its  general  authority 
over  its  streets,  to  grant  a  street  railway  company  the  right  to  use  them, 
it  does  not  necessarily  follow  that  it  has  power  to  grant  to  any 
company  a  monopoly  or  a  perpetual  right  to  use  them.  In 
our  opinion,  the  better  rule  is  that  its  ordinary  general  powers  over 
its  streets  will  not  authorize  it  to  grant  a  monopoly  or  a  perpetual 
right.^'   At  all  events,  there  is  no  perpetual  easement  acquired  where 


""Ruttles  V.  Covington  (Ky.),  10 
S.  W.  644,  10  Ky.  L.  766;  Daly  v. 
Georgia  &c.  R.  Co.,  80  Ga.  793,  7  S. 
E.  146,  12  Am.  St.  286;  Savannah 
&c.  R.  Co.  V.  Shiels,  33  Ga.  601; 
State  V.  Corrigan  &c.  St.  R.  Co.,  85 
Mo.  263,  55  Am.  Rep.  361,  29  Am. 
&  Bng.  R.  Cas.  591;  Newell  v.  Min- 
neapolis &c.  R.  Co.,  35  Minn.  112,  27 
N.  W.  839,  59  Am.  Rep.  303;  Stan- 
ley v.  Davenport,  54  Iowa  463,  2  N. 
W.  1064,  6  N.  W.  706,  37  Am.  Rep. 
216;  2  Dillon  Munic.  Corp.,  §§  705, 
724.  See  also,  Strasser  v.  New  York 
&c.  R.  Co.,  128  N.  Y.  623,  28  N.  E. 
640,  14  L.  R.  A.  133. 

'"Kistner  v.  City  of  Indianapolis, 
100  Ind.  210;  Chicago  &c.  R.  Co.  v. 
Quiney,  136  111.  489,  27  N.  E.  232. 
But  compare  Eichels  v.  Evansville 
St.  R.  Co.,  78  Ind.  261,  41  Am.  Rep. 
561. 

"Glaessner  v.  Anheuser-Busch  &c. 
Assn.,  100  Mo.  508,  13  S.  "W.  707,  33 
Am.  &  Eng.  Corp.  Cas.  483;  Heath 
V.  Des  Moines  &c.  R.  Co.,  61  Iowa 
11,  15  N.  W.  573,  10  Am.  &  Eng.  R. 
Cas.  313;  State  v.  Trenton,  36  N.  J. 
L.  79;  Marine  Ins.  Co.  v.  St.  Louis 
&c.  R.  Co.,  41  Fed.  643;  Gustafson 
V.  Hamm,  56  Minn.  334,  57  N.  W. 
1054,  22  L.  R.  A.  565;  Bradley  v. 
Pharr,  45  La.  Ann.  426,  12  So.  618, 
19  L.  R.  A.  647;  Mikesell  v.  Durkee, 
34  Kan.  509,  9  Pac.  278;  Butler  v.  F. 
R.  Penn  Tobacco  Co.,  —  N.  Car.  — , 
68  S.  E.  12.  See  also.  Fanning  v. 
Osborne,  102  N.  Y.  441,  7  N.  E.  307; 


Barker  v.  Hartman  Steel  Co.,  129 
Pa.  St.  551, 18  Atl.  553;  State  v.  Mur- 
phy, 134  Mo.  548,  31  S.  W.  784,  34  S. 
W.  51,  35  S.  W.  1132,  56  Am. 
St.  515,  34  L.  R.  A.  369;  Swift  v. 
Delaware  &c.  R.  Co.,  66  N.  J.  Eq. 
34,  57  Atl.  456;  Schwede  v.  Henrick 
Bros.  &c.  Co.,  29  Wash.  29,  69  Pac. 
362. 

^  Pittsburgh  &c.  R.  Co.  v.  Warrum, 
42  Ind.  App.  179,  82  N.  E.  934,  84  N. 
E.  356;  Sherlock  v.  Kansas  City  &c. 
R.  Co.,  142  Mo.  172,  43  S.  W.  629,  64 
Am.  St.  551.  See  also.  General  Elec. 
R.  Co.  V.  Chicago  &c.  R.  Co.,  184  111. 
588,  56  N.  E.  963;  Cereghino  v.  Ore- 
gon Short  Line  R.  Co.,  26  Utah  467, 
73  Pac.  634,  99  Am.  St.  843.  And 
compare  Mobile  &c.  R.  Co.  v.  Mid- 
dleton,  139  Ala.  610,  36  So.  782. 

=^  Louisville  City  R.  Co.  v.  Louis- 
ville, 8  Bush  (Ky.)  415;  Memphis 
City  R.  Co.  V.  Memphis,  4  Cold. 
(Tenn.)  406;  Nash  v.  Lowry,  37 
Minn.  261,  33  N.  W.  787;  Lake  Row- 
land &c.  R.  Co.  V.  Mayor,  77  Md.  352, 

26  Atl.  510,  20  L.  R.  A.  126;  Eichels 
V.  Evansville  St.  R.  Co.,  78  Ind.  261, 
41  Am.  Rep.  561;  State  v.  Trenton, 
36  N.  J.  L.  79;  Birmingham  &c.  St. 
R.  Co.  V.  Birmingham  St.  R.  Co.,  79 
Ala.  465,  58  Am.  Rep.  615;  Mont- 
fromery  Light  &c.  Co.  v.  Citizens' 
Light  &c.  Co.,  142  Ala.  462,  38  So. 
1026;  Davis  v.  Mayor,  14  N.  Y.  506, 
67  Am.  Dec.  186n;   Milhau  v.  Sharp, 

27  N.  Y.  611,  84  Am.  Dec.  314;  Den- 
ver &c.  R.  Co.  V.  Denver  City  R.  Co., 
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it  is  limited  by  the  grant  to  a  designated  period,"  nor  is  it  ordinarily 
exclusive  so  as  to  prevent  a  grant  to  another  company  of  the  right  to 
use  another  part  of  the  same  street.'^ 

§  1049.  (804)  Grant  should  be  made  or  consent  gfiven  by  proper 
authorities. — The  authority  vested  in  a  municipality  to  grant  to  a 
railroad  company  the  right  to  use  its  streets  must  be  exercised  by  the 
proper  ofBcers  or  body.  Thus,  where  such  authority  is  vested  in  the 
common  council  it  cannot  be  delegated  toia  board  or  oflBcer  having  mere 
ministerial  powers.^^  So,  where  it  was  vested  in  the  "mayor  and  as- 
sembly," it  was  held  that  it  could  only  be  exercised  by  an  ordinance 
duly  enacted  for  that  purpose.^'  But  it  has  also  been  held  that  the 
recognition  by  a  city  of  the  validity  of  such  an  ordinance  for  a  long 
period  of  time  raises  a  "sufficient  presumption"  of  every  fact  necessary 
to  its  validity,  "including  approval  by  the  mayor  and  publication."'* 
In  many  states  it  is  provided  by  the  constitution  or  statute  that  no 
street  railway  shall  be  constructed  on  any  street  without  the  consent 
of  the  "local  authorities  having  control  of  the  street  or  highway  pro- 


2  Colo.  673;  City  of  Boston  v.  Rich- 
ardson, 13  Allen  (Mass.)  146,  161. 
See  also,  Detroit  Citizens'  St.  R.  Co. 
v.  City  of  Detroit,  64  Fed.  628,  12  C. 
C.  A.  365,  26  L.  R.  A.  667,  1  Am.  & 
Bng.  R.  Cas.  (N.  S.)  71;  Altgelt  v. 
City  of  San  Antonio,  81  Tex.  436,  17 
S.  W.  75,  13  L."  R.  A.  383n;  Mayor 
of  Houston  V.  Houston  &c.  R.  Co., 
83  Tex.  548,  19  S.  W.  127,  29  Am. 
St.  679;  New  Orleans  &c.  R.  Co.  v. 
City  of  New  Orleans,  44  La.  Ann. 
748,  11  So.  77;  Parkhurst  v.  Capital 
City  R.  Co.,  23  Ore.  471,  32  Pac.  304, 
7  Lewis'  Am.  Corp.  &  R.  Rep.  562,  26 
Am.  L.  Rev.  675;  New  Orleans  &c. 
R.  Co.  V.  New  Orleans,  44  La.  Ann. 
728,  11  So.  78.  But  compare  Brown 
V.  Duplessis,  14  La.  Ann.  842;  State 
V.  Corrigan  &c.  St.  R.  Co.,  85  Mo. 
263,  55  Am.  Rep.  361,  29  Am.  &  Eng. 
R.  Cas.  591. 

™  Augusta  &c.  R.  Co.  v.  Augusta, 
100  Ga.  701,  28  S.  B.  126;  Chicago 
Terminal  Transfer  Co.  v.  Chicago, 
203  111.  576,  68  N.  E.  99;  Chicago 
&c.  R.  Co.  V.  Quincy,  136  111.  563,  27 
N.  E.  192,  29  Am.  St.  334. 

=1  Atchison  &c.  R.  Co.  v.  General 
Blec.  R.  Co.,  112  Fed.  689,  50  C.  C. 
A.   424;    Indianapolis  Cable  &c.  R. 


Co.  V.  Citizens'  St.  R.  Co.,  127  Ind. 
369,  391,  24  N.  B.  1054,  26  N.  B.  893, 
8  L.  R.  A.  539;  North  Baltimore  &c. 
R.  Co.  V.  Baltimore,  75  Md.  247,  23 
Atl.  470,  471;  3  Elliott  on  Railroads 
(2d  ed.),  1082. 

=' Citizens'  St.  R.  Co.  v.  Jones,  34 
Fed.  579;  State  v.  Bell,  34  Ohio  St. 
194.  See  also,  Deleware  &c.  R.  Co. 
V.  City  of  Buffalo,  158  N.  Y.  266,  53 
N.  E.  44,  46;  Schwede  v.  Heinrich 
Bros.  &c.  Co.,  29  Wash.  21,  69  Pac. 
362. 

^  Lockwood  v.  Wabash  R.  Co.,  122 
Mo.  86,  26  S.  W.  698,  43  Am.  St.  547, 
24  L.  R.  A.  516,  1  Am.  &  Eng.  R. 
Cas.  (N.  S.)  16.  See  McHale  v. 
Baston  &c.  Co.,  169  Pa.  St.  416,  32 
Atl.  461.  See  also,  Cereghino  v. 
Oregon  &c.  R.  Co.,  26  Utah  467,  73 
Pac.  634,  99  Am.  St.  843.  And  com- 
pare Liverpool  &c.  R.  Co.  v.  Liver- 
pool, 33  Can.  Sup.  Ct.  180. 

"  Santa  Rosa  &c.  R.  Co.  v.  Central 
St.  R.  Co.  (Cal.),  38  Pac.  986.  (But 
the  court  finally  divided  equally,  as 
shown  in  112  Cal.  436,  44  Pac.  733). 
gee  also,  Spokane  St.  R.  Co.  v.  City 
of  Spokane  Falls,  6  Wash.  521,  33 
Pac.  1072. 
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posed  to  be  occupied;"  in  others  it  is  provided  that  consent  must  be 
given  by  ordinance ;  while  in  others  the  consent  of  the  owner  of  a  cer- 
tain percentage  of  the  abutting  land  must  also  be  obtained.'"  This 
branch  of  the  subject,  however,  has  already  been  treated  in  the  chap- 
ters on  street  and  interurban  railways. 

§1050.  (805)  Nature  and  effect  of  grant  by  municipality — ^License 
or  franchise. — The  right  granted  by  a  municipality  to  use  its  streets  is 
frequently  called  a  franchise,  but  it  is  a  franchise  in  the  secondary 
rather  than  the  primary  sense  of  that  term.  Indeed,  it  seems  to  us 
that  it  is  more  in  the  nature  of  a  license,  which  may  be  revoked 
at  any  time  before  its  acceptance,  and  which  vests  no  right  in  the 
licensee  until  it  is  "accepted  and  used."^"  A  valid  grant  of  such  a  right 
by  ordinance,  however,  upon  an  adequate  consideration,  when  accepted 
and  acted  upon  by  the  grantee,  becomes  an  irrevocable  and  binding 
contract.''   Unless  the  right  to  repeal  or  amend  is  reserved,  the  city 


"See  Booth  Street  Rys.,  §§  18, 
28;  Bohmer  v.  Haffen,  161  N.  Y.  390, 
55  N.  E.  1047;  Montreal  St.  R.  Co. 
V.  Montreal  Terminal  R.  Co.,  36  Can. 
Sup.  Ct.  369;  Cereghino  v.  Oregon 
&c.  R.  Co.,  26  Utah  467,  73  Pac.  634, 
99  Am.  St.  843.  Compare  also.  Col- 
lier v.  Union  R.  Co.,  113  Tenn.  96, 
83  S.  W.  155.  In  Nebraska  the  con- 
sent of  the  majority  of  the  electors 
of  the  city  is  required.  State  v. 
Bechel,  22  Neb.  158,  34  N.  W.  342. 
See,  as  to  the  manner  of  giving  con- 
sent by  "local  authorities"  of  town- 
ship, Pennsylvania  R.  Co.  v.  Mont- 
gomery &c.  R.  Co.,  167  Pa.  St.  62, 
31  Atl.  468,  46  Am.  St.  659,  27  L.  R. 
A.  766,  1  Am.  &  Eng.  R.  Cas.  (N.  S.) 
190.  As  to  consent  of  abutting  own- 
ers, see  White  v.  Manhattan  R.  Co., 
139  N.  Y.  19,  34  N.  E.  887,  8  Lewis' 
Am.  R.  &  Corp.  R.  739,  and  note; 
Wetmore  v.  Story,  22  Barb.  (N.  Y.) 
414;  Wilkins  v.  GafCney  City,  54  S. 
Car.  199,  32  S.  E.  299.  Compare 
also  Chicago  Dock  &c.  Co.  v.  Gar- 
rlty,  115  111.  155,  3  N.  E.  448. 

"Atchison  St.  R.  Co.  v.  Nave,  38 
Kan.  744,  17  Pac.  587,  5  Am.  St. 
800n;  Galveston  City  &c.  R.  Co.  v. 
Galveston  City  R.  Co.,  63  Tex.  529, 
26  Am.  &  Eng.  R.  Cas.  114;  Gulf 
City  &c.  R.  Co.  V.  Galveston  &c.  R. 


Co.,  65  Tex.  502;  City  of  Detroit  v. 
Detroit  City  R.  Co.,  37  Mich.  558; 
Chicago  &c.  R.  Co.  v.  People,  73  111. 
541;  City  of  Belleville  v.  Citizens' 
Horse  R.  Co.,  152  111.  171,  38  N.  E. 
584,  26  L.  R.  A.  681;  Booth  St.  Rys., 
§  10;  2  Beach  Pub.  Corp.,  §  1218. 
But  see  State  v.  Madison  St.  R.  Co., 
72  Wis.  612,  40  N.  W.  487,  1  L.  R.  A. 
771.  And  in  Mobile  v.  Louisville  &c. 
R.  Co.,  84  Ala.  115,  4  So.  106.  5  Am. 
St.  342,  it  is  said  to  be  a  franchise 
in  the  proper  sense  of  the  term. 

"City  of  Belleville  v.  Citizens' 
Horse  R.  Co.,  152  111.  171,  38  N.  E. 
584,  26  L.  R.  A.  681;  People  v.  Chi- 
cago &c.  R.  Co.,  18  111.  App.  125; 
Asheville  St.  R.  Co.  v.  City  of  Ashe- 
vllle,  109  N.  Car.  688,  14  S.  E.  316; 
Town  of  Areata  v.  Areata  &c.  R.  Co., 
92  Cal.  639,  28  Pac.  676;  People  v. 
O'Brien,  111  N.  Y.  1,  18  N.  E.  692;  7 
Am.  St.  684,  2  L.  R.  A.  255;  State 
V.  Noyes,  47  Me.  189;  Common- 
wealth V.  Proprietors,  2  Gray 
(Mass.)  339;  Baltimore  &c.  Co.  v. 
Mayor  of  Baltimore,  64  Fed.  153; 
Africa  v.  Board,  70  Fed.  729;  City 
of  St.  Louis  V.  Western  U.  Tel.  Co., 
63  Fed.  68,  and  autljorities  there 
cited.  Compare  Lake  Roland  El.  R. 
Co.  V.  Mayor  &c.,  77  Md.  352,  26  Atl. 
510,  20  L.  R.  A.  126,  7  Lewis'  Am. 
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cannot  revoke  the  ordinance,  nor,  by  a  subsequent  ordinance,  without 
the  consent  of  the  company,  impose  upon  it  further  and  additional 
burdens.^'  But  the  right  to  do  so  may  be  reserved,^'  and,  as  elsewhere 
shown,  the  city  cannot  surrender  or  alienate  its  governmental  and 
police  powers.  In  a  recent  ease  it  was  held,  under  a  statute  providing 
that  any  street  railway  company  might  use  the  streets  of  any  city  with 
the  consent  of  the  corporate  authorities  given  by  ordinance,  that  "the 
power  to  consent  is  in  and  of  itself  the  power  to  grant  an  easement. 
The  'consent'  is  an  easement,  and  the  act  of  consenting  to  the  use  of  the 
streets  for  street  railway  purposes  is  the  act  of  granting  aii  easement  in 
the  streets."" 

§  1051.  Terms  and  conditions  in  grants. — In  the  chapter  on  street 
railways  it  was  shown  that  a  municipal  corporation  having  control  over 
its  streets  and  the  right  to  grant  or  refuse  consent  to  their  use  by  street 
railway  companies  could  impose  terms  and  conditions  in  the  grant  of 
such  use.*^  So,  a  grant  or  consent  to  a  railroad  of  any  kind  to  use 
a  street  or  highway,  under  such  circumstances,  may  impose  reasonable 
terms  and  conditions,  binding  upon  the  company  accepting  the  grant.*' 
Thus,  it  has  been  held  that  a  provision  may  be  made  that  compensation 
shall  be  paid  for  the  use  of  the  way,*^  that  the  company  grade  and  pave 
the  street,**  or  reconstruct  the  highway  if  changed  by  the  company,*' 
or  that  the  terminus  shall  be  fixed  at  a  certain  place.*' 

R.    &    Corp.    619,    and    see    author-  C.  C.  A.  365,  26  L.  R.  A.  667,  1  Am. 

ities    cited   by    Mr.    Lewis   in    note  &  Eng.  R.  Cas.  (N.  S.)  71. 

criticising  that  case.  "See  ante,  §  940  (743). 

»» People  V.  Chicago  &c.  R.  Co.,  118  *"  Fort    St.    Union    Depot    Co.    v. 

111.   113,   7  N.   B.   116;    Electric  &c.  State  R.   Crossing  Board,   81  Mich. 

R.  Co.  V.  Common  Council  of  Grand  248,  45  N.  W.  973;   Delaware  &c.  R. 

Rapids,  84  Mich.  257,  47  N.  W.  567;  Co.  v.  Oswego,  92  App.  Div.  (N.  Y.) 

Western  Pav.  &  Supply  Co.  v.  Citi-  551,  86  N.  Y.  S.  1027;   Pittsburg  &c. 

zens'  St.  R.  Co.,  128  Ind.  525,  26  N.  R.  Co.  v.  Hood,  94  Fed.  618,  36  C.  C. 

E.  188,  28  N.  E.  88,  25  Am.  St.  462n,  A.  423.    See  also,  Chicago  &c.  R.  Co. 

10  L.  R.  A.  770n;  Coast  Line  R.  Co.  v.  People,  79  111.  App.  529;   Edwards 

V.   Savannah,   30   Fed.   646;    Easton  v.  Pittsburg  Junction  R.  Co.,  215  Pa. 

&c.  R.  Co.  V.  Easton,  133  Pa.  St.  505,  597,  64  Atl.  798. 

19  Atl.  486,  19  Am.  St.  658.  « Salem     &c.     R.     Co.     v.     Essex 

"Medford   &c.   R.   Co.   v.    Somer-  County,  9  Allen   (Mass.)   563;   Ven- 

ville,  111  Mass.  232;    Sioux  City  St.  ner  v.  Chicago  City  Ry.  Co.,  236  111. 

R.  Co.  V.  Sioux  City,  138  U.  S.  98,  349,  86  N.  B.  266. 

34  L.  ed.  898,  11  Sup.  Ct.  226.    See  "Delaware  &c.  R.  Co.  v.  Oswego, 

Lake  Roland  El.  R.  Co.  v.  Mayor,  7  92  App.  Div.   (N.  Y.)   551,  86  N.  Y. 

Lewis'  Am.  Rep.   fi!  Corp.  619,  and  S.  1027. 

note.  "Danville  &c.  R.  Co.  v.  Common- 

"  Detroit   Citizens'    St.   R.    Co.   v.  wealth,  73  Pa.  St.  29. 

City  of  Detroit,  64  Fed.  628,  643,  12  "New   Orleans  v,    Texas    fee.   R. 
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§  1062.  (806)  Construction  of  grant— IHnstrative  cases.— Grants 
by  a  nmnicipality  of  the  privilege  or  right  to  use  its  streets  are  strictly 
construed  against  the  grantee.*^  But,  notwithstanding  this  rule,  the 
construction  should  be  reasonable  with  reference  to  the  subject-matter 
and  the  purpose  of  the  grant.  A  brief  statement  of  the  facts  involved 
and  the  questions  decided  in  some  of  the  recent  cases  will  serve  to  show 
the  extent  and  limits  of  the  rule.  On  the  one  hand,  it  has  been  held 
that  an  ordinance  authorizing  a  company  to  construct  its  tracks  "on, 
over  and  along"  certain  alleys  does  not  authorize  their  construction  on 
other  land  at  the  side  of  such  alleys;*'  that  a  grant  by  a  city  to  a  rail- 
road company  of  the  right  to  construct  its  road  "across  or  along  such 
streets  as  it  might  find  expedient  to  use,"  and  to  occupy  so  much 
thereof  as  "may  be  necessary  for  the  construction  of  its  track,  siding 
and  branches,"  does  not  give  the  company  the  right  to  the  exclusive  use 
of  such  streets.*^    On  the  other  hand,  it  has  been  held  that  a  grant 


Co.,  171  U.  S.  312,  43  L.  ed.  178,  18 
Sup.  Ct.  875;  Indianola  v.  Indianola 
R.  Co.,  2  Tex.  Unrep.  Cas.  337;  Blck- 
ford  V.  Chatham,  16  Can.  Sup.  Ct. 
235  (that  a  station  shall  be  con- 
structed at  a  certain  place).  But 
compare  Galveston  &c.  R.  Co.  v. 
Galveston,  91  Tex.  17,  39  S.  W.  920, 
36  L.  R.  A.  44. 

"'Wabash  R.  Co.  v.  Defiance,  52 
Ohio  St.  262,  40  N.  B.  89;  Indian- 
apolis &c.  St.  R.  Co.  V.  Citizens'  St. 
R.  Co.,  127  Ind.  369,  24  N.  B.  1054, 
8  L.  R.  A.  539n;  Citizens'  St.  R.  Co. 
V.  Jones,  34  Fed.  579;  Chicago  &c. 
R.  Co.  V.  Chicago,  121  111.  176,  11  N. 
E.  907;  Chicago  Terminal  Transfer 
Co.  V.  Chicago,  203  111.  576,  68  N.  B. 
99;  North  Eastern  R.  Co.  v.  Payne, 
8  Rich.  L.  (S.  Car.)  177;  Heath  v. 
Des  Moines  &c.  R.  Co.,  61  Iowa  11, 
15  N.  W.  573;  Stein  v.  Bienville 
Water  Co.,  141  U.  S.  67,  35  L.  ed. 
622,  11  Sup.  Ct.  892. 

"  Heath  v.  Des  Moines  &c.  R.  Co., 
61  Iowa  11,  15  N.  W.  573.  See  also, 
Galveston  Wharf  Co.  v.  Gulf  &c.  R. 
Co.,  81  Tex.  494,  17  S.  W.  57;  Alex- 
andria V.  Morgan's  Louisiana  &c.  R. 
Co.,  109  La.  Ann.  50,  33  So.  65.  And 
compare  Chicago  &c.  R.  Co.  v.  Els- 
ert,  127  Ind.  156,  26  N.  E.  759. 

"  Pennsylvania  &c.  R.  Co.  v.  Phila- 
delphia &c.  R.  Co.,  157  Pa.  St.  42, 
27  Atl.   683.     See  also,   Dubach  v. 


Hannibal  &c.  R.  Co.,  89  Mo.  483,  1 
S.  W.  86;  Lockwood  v.  Wabash  R. 
Co.,  122  Mo.  86,  26  S.  W.  698,  43  Am. 
St.  547,  24  L.  R.  A.  516;  Rapid  R. 
Co.  V.  City  of  Mt.  Clemens,  118  Mich. 
133,  76  N.  W.  318;  Pennsylvania  R. 
Co.'s  Appeal,  93  Pa.  St.  150;  Jones 
V.  Erie  &c.  R.  Co.,  169  Pa.  St.  333, 
32  Atl.  535,  47  Am.  St.  916.  So  it 
has  been  held  that  authority  to  con- 
struct a  single  track  confers  no 
right  to  construct  a  double  track. 
Klosterman  v.  Chesapeake  &c.  R. 
Co.,  114  Ky.  426,  71  S.  W.  6,  24  Ky. 
L.  1183;  Stephens  v.  New  York  &c. 
R.  Co.,  175  N.  Y.  72,  67  N.  E.  119. 
But  it  is  held  that  it  may  construct 
such  a  track  or  switches  reasonably 
required  where  it  is  given  general 
authority  to  construct  and  operate 
its  railroad  in  the  street  without 
any  limitation  to  a  single  track. 
Hileman  v.  Chicago  Great  Western 
R.  Co.,  113  Iowa  591,  85  N.  W.  800; 
Chicago  &c.  R.  Co.  v.  Eisert,  127  Ind. 
156,  26  N.  E.  759;  Newark  v.  New 
Jersey  Cent.  R.  Co.,  73  N.  J.  Eq. 
469,  67  Atl.  1006;  Houston  v.  Gulf 
&c.  R.  Co.  (Tex.  Civ.  App.),  35  S.  W. 
74.  Where,  however,  the  ordinance 
required  single  tracks  to  be  laid  in 
the  center  of  streets  and  authorized 
double  tracks  on  either  side  of  the 
center  of  certain  streets  this  was 
held  not  to  authorize  a  switch  as 


§  1053  lOADS  AND  STREETS.  576 

of  authority  to  construct  a  railroad  or  railroads  upon  any, public  road 
or  highway  in  the  city  or  extending  therefrom  does  not  limit  such  con- 
struction to  one  continuous  and  direct  street  or  highway  f  that  author- 
ity to  extend  its  lines  on  streets  south  of  a  specified  street,  west  of 
another,  north  of  another  and  east  of  another  does  not  limit  the  com- 
pany to  the  streets  within  the  boundaries  specified,  but  authorizes  it 
to  use  streets  beyond  such  boundaries  f^  that  an  ordinance  granting  the 
right  to  construct  a  track  on  a  certain  street  does  not  limit  the  con- 
struction of  the  track  to  the  roadway  as  distinguished  from  the  side- 
walk ;^^  and  that  an  electric  street  railway  company,  authorized  to  erect 
trolley  wires,  has  a  right  to  top  the  branches  of  trees  along  the  way 
when  reasonably  necessary  to  its  construction  and  operation.''*  Other 
illustrative  cases  will  be  found  in  the  note  below.^*  One  of  the  latest 
decisions  upon  the  general  subject  illustrates  and  enforces  the  rule 
that  a  city  cannot  confer  greater  rights  to  use  its  streets  than  the  stat- 
ute authorizes,  but  at  the  same  time  holds  that  where  the  council  was 
authorized  to  grant  a  railroad  certain  rights  in  a  street,  the  council  was 
not  required  t6  determine  what  use  of  the  street  was  absolutely  neces- 
sary for  the  company,  but  might  simply  determine  what  street  or  streets 
it  would  devote  to  the  grantee's  use,  leaving  to  the  railroad  company  the 
right  to  determine  what  use  would  be  necessary  and  within  the  coun- 
cil's jurisdiction  to  grant,  as  time  and  experience  should  show,  and  that 
where  an  ordinance  purported  to  grant  the  unrestricted  use  of  a  street 
for  railroad  purposes,  the  company  was  not  compelled  at  the  outset 
to  construct  all  the  tracks  it  had  a  right  to  lay  in  the  street  under  its 
grant."* 

§  1053.   Revocation  or  forfeiture  of  rights  of  company  in  street. — 

As  already  shown,  the  grant  of  a  right  to  use  a  street  when  accepted 

distinguished  from  a  double  track.  Ala.  224,  19  So.  1,  55  Am.  St.  930, 

City  of  Denlson  v.  Denison  &c.  Ry.  31  L.  R.  A.  193. 

Co.,  —  Tex.  —  127  S.  W.  804.  "  Chicago   &c.    R.    Co.   v.    City   of 

"West  Jersey  &c.  Co.  v.  Camden  Joliet,  79  111.  25;    Bishop  v.  Union 

&c.  R.  Co.,  52  N.  J.  Eq.  452,  29  Atl.  R.  Co.,  14  R.  I.  314,  51  Am.  Rep.  386; 

333,  1  Am.  &  Eng.  R.  Cas.   (N.  S.)  City  of  Chicago  v.  Chicago  &c.  R.  Co., 

132.     See  also,  Cleveland  &c.  R.  Co.  105  111.  73;   West  End  &c.  R.  Co.  v. 

V.  Speer,  56  Pa.  St.  325,  94  Am.  Pec.  Atlanta  St.  R.  Co.,  49  Ga.  151;  State 

84.  V.  Newport  St.  R.  Co.,  16  R.  I.  533,  18 

"Commonwealth  v.  Union  &c.  R.  Atl.  161;  Willis  v.  Erie  City  &c  R.  Co., 

Co.,  163  Pa.  St.  22,  29  Atl.  711.  188  Pa.  St.  56,  41  Atl.  307;  Tennessee 

«Knapp  &c.  Co.  v.  St.  Louis  R.  &c.  R.  Co.  v.  Adams,  3  Head  (Tenn.) 

Co.,  126  Mo.  26,  28  S.  W.  627.  596. 

»=  Dodd  v.  Consolidated  Trac.  Co.,  "»  City  of  Los  Angeles  v.  Southern 

57  N.  J.  L.  482,  31  Atl.  980.  See  also,  Pac.  R.  Co.,  —  Cal.  — ,  108  Pac.  65. 
Southern  &c.  Tel.  Co.  v.  Francis,  109 
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and  acted  upon  is  or  becomes  an  irrevocable  contract,  and  it  cannot 
ordinarily  be  revoked  by  the  municipality.""  But  it  is  sometimes  pro- 
vided by  constitution  or  statute  that  no  such  irrevocable  grant  shall  be 
made/"  or  there  may  be  a  provision  for  revocation  in  the  grant  itself."^ 
And  the  failure  of  the  company  to  comply  with  certain  conditions  in 
the  grant  may  operate  as  a  forfeiture  of  the  right  or  privilege.'* 
Ordinarily,  however,  as  already  shown  in  another  chapter,  there 
must  be  a  judicial  determination  of  forfeiture,  unless  the  grant  or 
statute  in  effect  provides  that  such  failure  shall  ipso  facto  work  a  for- 
feiture.°° 

§  1054.  (807)  Kunicipal  regpilation  and  control. — A  railroad  com- 
pany which  secures  the  right  to  use  the  streets  of  a  city  takes  such 
right  subject  to  all  reasonable  regulations  and  ordinances  enacted  by 
the  city  in  the  exercise  of  its  police  power.""  Thus,  it  has  been  held  that 
such  a  company  may  be  enjoined  from  digging  into  the  streets  and 
rebuilding  without  the  consent  of  the  city  authorities  where  the  city 
has  authority  to  prescribe  the  manner  in  which  corporations  shall  exer- 


^  Port  of  Mobile  v.  Louisville  &c. 
H.  Co.,  84  Ala.  115,  4  So.  106,  5  Am.  St. 
342n;  Workman  v.  Southern  Pac.  R. 
Co.,  129  Cal.  536,  62  Pac.  185,  316;  Chi- 
cago v.  Union  Stockyards  Co.,  164 
111.  224,  45  N.  E.  430,  35  L.  R.  A. 
281;  Alexandria  v.  Morgan's  Lou- 
isiana &c.  R.  Co.,  109  La.  Ann.  50, 
33  So.  65;  Sinnott  v.  Chicago  &c.  R. 
Co.,  81  Wis.  95,  50  N.  W.  1097.  But 
compare  Grand  Trunk  &c.  Ry.  Co. 
V.  South  Bend,  —  Ind.  — .  89  N.  E. 
885,  91  N.  E.  809. 

°°  See  Port  of  Mobile  v.  Louisville 
&c.  R.  Co.,  84  Ala.  115,  4  So.  106,  5 
Am.  St.  342,  346. 

"  Medford  &c.  R.  Co.  v.  Somerville, 
111  Mass.  232;  Troy  v.  Troy  &c.  R. 
Co.,  49  N.  Y.  657;  Delaware  &c.  R. 
Co.  V.  Oswego,  92  App.  Div.  (N.  Y.) 
551,  86  N.  Y.  S.  1027. 

'"Town  of  Areata  v.  Areata  &c. 
R.  Co.,  92  Cal.  639,  28  Pac.  67C; 
In  re  Brooklyn  &c.  R.  Co.,  185  N.  Y. 
171,  77  N.  E.  994;  Millcreek  Tp.  v. 
Erie  Rapid  Transit  R.  Co.,  209  Pa. 
300,  58  Atl.  613;  Galveston  &c.  R. 
€o.  V.  Galveston,  90  Tex.  398,  39 
S.  W.  96,  36  L.  R.  A.  33;  Pacific  R. 
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Co.  v.  Leavenworth,  18  Fed.  Cas.  No. 
10649,  1  Dill.  (U.  S.  C.  C.)  393. 

'^  Knight  V.  Kansis  City  &c.  R.  Co., 
70  Mo.  231;  Asheville  St.  R.  Co.  v. 
Asheville,  109  N.  Car.  688,  14  S.  E. 
316;  Easton  &c.  R.  Co.  v.  Easton,  133 
Pa.  St.  505,  19  Atl.  486,  19  Am.  St. 
658;  Wheeling  &c.  R.  Co.  v.  Town 
of  Triadelphia,  58  W.  Va.  487,  52 
S.  E.  499,  4  L.  R.  A.  (N.  S.)  321n. 

"°  Macon  Consolidated  St.  R.  Co.  v. 
Macon,  112  Ga.  782,  38  S.  E.  60 
(quoting  text) ;  State  v.  Mayor  &c. 
of  Hoboken,  41  N.  J.  L.  71;  City  of 
Detroit  v.  Ft.  Wayne  &c.  R.  Co.,  90 
Mich.  646,  51  N.  W.  688;  Pittsburgh 
&c.  R.  Co.  V.  City  of  Chicago,  159 
111.  369,  42  N.  E.  781;  Prankford  &c. 
R.  Co.  V.  City  of  Philadelphia,  58 
Pa.  St.  119,  98  Am.  Dec.  242;  State 
V.  Trenton,  53  N.  J.  L.  132,  20  Atl. 
1076,  11  L.  R.  A.  410;  City  of  Clinton 
V.  Clinton  &c.  R.  Co.,  37  Iowa  61; 
City  of  San  Jose  v.  San  Jose  &c.  R. 
Co.,  53  Cal.  475;  New  Orleans  &c.  Co 
V.  Louisiana  &c.  Co.,  115  U.  S.  650,  29 
L.  ed.  516,  6  Sup.  Ct.  252;  Chicago 
&c.  R.  Co.  V.  Johnson,  —  Ind.  App. 
— ,  90  N.  E.  507,  510  (citing  text). 
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cise  any  privileges  granted  them  in  the  use  of  its  streets.*^  It  has  also 
been  held  that  where  a  railroad  track  interferes  with  the  general  public 
use  of  a  street  the  city  may  require  the  track  to  be  straightened  and 
put  on  the  center  line.*^  So,  as  we  have  elsewhere  shown,  a  municipal 
corporation  may  enact  reasonable  ordinances  limiting  the  rate  of  speed 
at  which  trains  shall  be  run,«^  and  prohibiting  the  obstruction  of  its 
streets  by  either  commercial  or  street  railway  companies,**  and  it  may 
make  other  similar  regulations  under  its  police  power,  or  under  the 
powers  usually  granted.  «=  It  is  a  well-established  general  rule,  how- 
ever, that  where  an  ordinance  is  based*  upon  a  general  power,  and  its 

"Inhabitants  of  Trenton  v.  Tren-  R.  Co.  v.  Jacksonville,  67  111.  37,  16 

ton  &c.  R.  Co.   (N.  J.),  27  Atl.  483.  Am.  Rep.   611;    "Western  &c.  R.  Co. 

But  see  State  v.  Latrobe,  81  Md.  222,  v.  Young,  81  Ga.  397,  7  S.  E.  912,  12 

31  Atl.  788.  Am.    St.    320.     See    also,    Hayes    v. 

'"Chicago  &c.  R.   Co.  v.  Johnson,  Michigan  &c.  R.  Co.,  Ill  U.  S.  228, 

—  Ind.  App.  — ,  90  N.  E.  507.  See  28  L.  ed.  410,  4  Sup.  Ct.  369;  St. 
also.  Grand  Trunk  &c.  Ry.  Co.  v.  Louis  &c.  R.  Co.  v.  Belleville, 
South  Bend,  —  Ind.  — ,  89  N.  E.  122  111.  376,  12  N.  E.  680.  Con- 
885,  91  N.  E.  809;  Snyder  v.  Pennsyl-  tra,  Red  Wing  v.  Chicago  &c.  R. 
vania  R.  Co.,  55  Pa.  St.  340.  Co.,  72  Minn.  240,  75  N.  W.  223,  71 

°^  Crowley  v.  Burlington  &c.  R.  Co.,  Am.   St.   482;    Ravenna  v.   Pennsyl- 

65  Iowa  658,  20  N.  W.  467,  22  N.  W.  vania  Co.,  45  Ohio  St.  118,  12  N.  E. 

918;  Merz  v.  Missouri  Pac.  R.  Co.,  88  445.    See,  as  to  compelling  company 

Mo.   672,   1   S.  W.  382;    Whitson  v.  to  light  crossings  and  streets,  Shel- 

City  of  Franklin,  34  Ind.  392;    Chi-  byville  v.  Cleveland  &c.  R.  Co.,  146 

cago  &c.  R.  Co.  V.  Haggerty,  67  111.  Ind.  66,  44  N.  B.  929;  Cleveland  &c. 

113;    Chicago  &c.  R.  Co.  v.  Carlin-  R.  Co.  v.  Connersville,  147  Ind.  277, 

ville,  200  111.  314,  65  N.  E.  730,  60  46  N.  E.  579,  62  Am.  St.  418,  37  L. 

L.  R.  A.  391,  93  Am.  St.  190;   Rich-  R.  A.  175;   Pittsburgh  &c.  R.  Co.  v. 

mond  &c.  R.  Co.  v.  Richmond,  96  U.  Hartford  City,  170  Ind.  674,  82  N.  E. 

S.  521,  24  L.  ed.  734;   "Weyl  v.  Chi-  787,  85  N.  E.  362;   Louisville  &c.  R. 

cago  &c.  R.  Co.,  40  Minn.  350,  42  N.  Co.  v.  Bessemer,  108  Ala.  238,  18  So. 

W.  24;  Cleveland  &c.  R.  Co.  v.  Har-  880.                                    " 

rington,  131  Ind.  426,  30  N.  E.  37,  °'  See,  for  example,  Pittsburgh  &c. 

49  Am.  &  Eng.  R.  Cas.  358;    Balti-  R.  Co.  v.  Robson,  204  111.  254,  68  N. 

more  &c.  R.  Co.  v.  Whiting,  161  Ind.  E.  468;   Chicago  &c.  R.  Co.  v.  Steck- 

228,    68    N.    E.    266    (citing    text);  man,  224  111.  500,  79  N.  B.  602;   Sei- 

Jackson  v.  Kansas  City  &c.  R.  Co.,  bert  v.  Missouri  Pac.  R.  Co.,  188  Mo. 

157  Mo.  621,  58  S.  W.  32,  80  Am.  St.  657,  87  S.  W.  995,  70  L.  R.  A.  72; 

650;    Nashville   &c.   Ry.   v.   Peavler  Burger  v.  Missouri  Pac.  R.  Co.,  112 

—  Ga.  — ,  68  S.  E.  432;  Erb  v.  Mo-  Mo.  238,  20  S.  W.  439,  34  Am.  St. 
rasch,  177  U.  S.  584,  44  L.  ed.  897,  379;  In  re  Milwaukee  Southern  R. 
20  Sup.  Ct.  819,  820.  Co.,  124  Wis.  490,   102  N.  W.  401; 

«City    of    Duluth   v.    Mallett,    43  State  v.  Atlantic  &c.  R.  Co.,  141  N. 

Minn.   204,  45  N.  W.  154;    State  v.  Car.  736,  53  S.  E.  290;   Houston  &c. 

Mayor  &c.  of  Jersey  City,  27  N.  J.  L.  R.  Co.  v.  Dallas,  98  Tex.  396,  84  S. 

493;    Mayor  &c.    of  Birmingham  v.  W.  648,  70  L.  R.  A.  850;  Denver  &c. 

Alabama  &c.  R.  Co.,  98  Ala.  134,  13  R.  Co.  v.  Ryan,  17  Colo.  98,  28  Pac. 

So.  141,  46  Am.  &  Eng.  Corp.  Cas.  79.   But  compare  Pennsylvania  Co.'s 

631.   So,  it  may  require  a  flagman  at  Appeal,    213    Pa.    373,    62    Atl.    986, 

a    grade    crossing.     State    v.    East  3  L.  R.  A.  (N.  S.)  140;  West  Jersey 

Orange,  41  N.  J.  L.  127;  Toledo  &c.  &c.  R.  Co.  v.  Bridgeton,  64  N.  J.  L. 

189,  44  Atl.  848. 
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provisions  are  more  specific  than  the  expression  of  the  power  granted, 
the  courts  will  inquire  into  its  reasonableness  and  hold  it  invalid  if 
clearly  unreasonable  f  but  the  presumption  is  that  such  an  ordinance 
is  reasonable."  Where  part  of  the  ordinance  is  reasonable  and  valid 
and  part  unreasonable,  if  that  part  which  is  reasonable  can  be  separated 
from  that  which  is  unreasonable,  so  as  to  be  capable  of  enforcement  as 
complete  in  itself,  it  may  be  upheld  and  enforced,  although  the  unrea- 
sonable part  is  held  invalid.*' 

§  1055.  (808)  Opening  streets  through  railroad  yards. — ^When  au- 
thorized by  the  legislature,  a  municipality  may  open  a  street  through 
a  railroad  yard,  upon  the  payment  of  due  compensation.  The  fact  that 
a  railroad  company  is  incorporated  by  a  special  charter  does  not  pro- 


«  State  v.  Trenton,  53  N.  J.  L.  132, 
20  Atl.  1076,  11  L.  R.  A.  410;  In  re 
Ah  You,  88  Cal.  99,  25  Pac.  974,  22 
Am.  St.  280,  11  L.  R.  A.  408;  City  of 
Chicago  V.  Trotter,  136  111.  430,  26  N. 
E.  359;  17  Am.  &  Eng.  Ency.  of  Law 
248,  and  authorities  there  cited;  Des 
Moines  City  R.  Co.  v.  City  of  Des 
Moines,  90  Iowa  770,  58  N.  "W.  906, 
26  L..  R.  A.  7j67,  1  Am.  &  Eng.  R. 
Cas.  (N.  S.)  215,  and  note;  Cooley 
Const.  Lim.  (4th  ed.)  243;  1  Elliott 
Gen.  Pr.,  §  436;  Southern  Ind.  Ry. 
Co.  V.  Bedford,  165  Ind.  272,  75  N. 
E.  268;  Pittsburgh  &c.  R.  Co.  v. 
Town  of  Crown  Point,  146  Ind.  421, 
423,  45  N.  E.  587,  35  L.  R.  A.  684; 
New  Jersey,  Cent.  R.  Co.  v.  Eliza- 
beth, 70  N.  J.  L.  578,  57  Atl.  404 
(ordinance  too  uncertain).  See  also, 
Allen  V.  Jersey  City,  53  N.  J.  L.  522, 
22  Atl.  257.  In  Evison  v.  Chicago 
&c.  R.  Co.,  45  Minn.  370,  48  N.  W.  6, 
11  L.  R.  A.  434,  an  ordinance  lim- 
iting the  rate  of  speed  to  four  miles 
an  hour  was  held  to  he  unreason- 
able and  void  under  the  circum- 
stances of  the  case.  So  in  Meyers 
V.  Chicago  &c.  R.  Co.,  57  Iowa  555, 
10  N.  W.  896,  42  Am.  Rep.  50, 
and  in  White  v.  St.  Louis  &c.  R. 
Co.,  44  Mo.  App.  540.  It  may  be  un- 
reasonable for  making  an  unjust  dis- 
crimination between  different  com- 
panies where  the  circumstances  are 
the  same.  City  of  Lake  View  v.  Tate, 
130  111.  247,  22  N.  E.  791,  6  L.  R.  A. 
268n;  Soon  Hing  v.  Crowley,  113  U. 


S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  730. 
See  also,  1  Dillon  Munic.  Corp., 
§§  319,  322,  328.  But  compare  In- 
dianapolis Union  Ry.  Co.  v.  Wad- 
dington,  169  Ind.  448,  82  N.  E.  1030; 
Erb  V.  Monarch,  8  Kan.  App.  61,  54 
Pac.  323;  City  of  Plattsburg  v.  Ha- 
genbush,  98  Mo.  App.  669,  73  S.  W. 
725;  Buffalo  v.  New  York  &c.  R.  Co., 
152  N.  Y.  276,  46  N.  E.  496. 

"  Mayor  &c.  of  Birmingham  v. 
Alabama  &c.  R.  Co.,  98  Ala.  134,  13 
So.  141,  46  Am.  &  Eng.  Corp.  Cas. 
631;  City  of  Indianapolis  v.  Bieler, 
138  Ind.  30,  36  N.  E.  857. 

<«Paxson  V.  Sweet,  13  N.  J.  L.  196; 
Van  Hook  v.  Selma,  70  Ala.  361,  45 
Am.  Rep.  85;  City  of  Detroit  v.  Ft. 
Wayne  &c.  R.  Co.,  95  Mich.  456,  54 
N.  W.  958,  20  L.  R.  A.  79,  35  Am. 
St.  580;  Mayor  &c.  of  New  York  v. 
Dry  Dock  &c.  R.  Co.,  133  N.  Y.  104, 
30  N.  E.  563,  28  Am.  St.  609.  But 
not  if  indivisible.  Southern  Ind.  Ry. 
Co.  v.  Bedford,  165  Ind.  272,  75  N. 
E.  268.  Under  an  ordinance  limit- 
ing the  speed  of  trains  within  a  city 
to  a  certain  number  of  miles  an 
hour  until  gates  and  signal  bells  are 
erected  and  operated  at  street  cross- 
ings, such  speed  limitation  ceases  to 
be  in  force  when  such  appliances 
are  constructed  and  put  in  opera- 
tion, and  is  not  revived  by  the  com- 
pany's failure  to  operate  the  gates. 
Hecker  v.  Illinois  Cent.  R.  Co.,  231 
111.  574,  83  N.  B.  456. 
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hibit  the  legislature  from  authorizing  streets  to  be  opened  through  its 
yards.  This  power  rests  upon  the  principle  that  all  contracts  are  made 
subject  to  the  sovereign  right  of  eminent  domain,  and  as  against  this 
right  no  private  right  of  property  can  prevail.'*  Whether  sufficient 
authority  has  been  granted  in  the  particular  instance  is  another  ques- 
tion, and  one  which  depends  upon  principles  already  considered.'" 

§  1056.  (809)  Duty  of  company  to  restore  and  repair  street. — It  is 

generally  provided  by  statute  that  railroad  companies  which  cross  a 
highway  or  lay  their  tracks  thereon  must  restore  it  as  far  as  may  be 
to  its  former  condition  of  usefulness  and  safety,  and  it  is  held  that 
this  duty  rests  upon  them  even  in  the  absence  of  any  express  statutory 
requirement.'^  This  rule  applies  to  street  railways'^  as  well  as  to  com- 
mercial railroads.  Unless  otherwise  provided,  however,  it  seems  that, 
although  there  may  be  a  duty  to  restore  or  repair,  there  is  no  duty  to 


"City  of  Terre  Haute  v.  Evans- 
ville  &c.  R.  Co.,  149  Ind.  174,  46  N. 
E.  77,  37  L.  R.  A.  189;  West  River 
Bridge  Co.  v.  Dix,  6  How.  (U.  S.) 
507,  12  L.  ed.  535;  Richmond  &c.  R. 
Co.  V.  Louisa  R.  Co.,  13  How. 
(U.  S.)  71,  14  L.  ed.  55;  Greenwood 
V.  Freiglit  Co.,  105  U.  S.  13,  22,  26 
L.  ed.  961;  Milnor  v.  Railroad  Co., 
6  Am.  Law  Reg.  6;  Ashuelot  Rail- 
road Co.  V.  Elliot,  58  N.  H.  451,  456; 
Illinois  &c.  Canal  Co.  v.  Chicago  &c. 
R.  Co.,  14  111.  314;  Murphy  v.  Beard, 
138  Ind.  560,  564,  38  N.  E.  33;  Beek- 
man  v.  Railroad  Co.,  3  Paige  (N. 
Y.)  45,  73.  See  also,  Louisville  &c. 
R.  Co.  V.  Louisville  (Ky.),  114  S. 
W.  743. 

"Ante,  §  245  (219).  See  3  Elliott 
Railroads  (2d  ed.),  §§  964,  966, 1098; 
Cincinnati  &c.  R.  Co.  v.  City  of  An- 
derson, 139  Ind.  490,  38  N.  E.  167,  47 
Am.  St.  285,  and  authorities  cited; 
Illinois  Cent.  R.  Co.  v.  City  of  Chi- 
cago, 138  111.  453,  28  N.  B.  740; 
Chicago  &c.  R.  Co.  v.  City  of  Chi- 
cago, 140  111.  309,  29  N.  B.  1109; 
Philadelphia  &c.  R.  Co.  v.  Phila- 
delphia, 9  Phila.  (Pa.)  563;  Commis- 
sioners of  Parks  v.  Detroit  &c.  R. 
Co.,  93  Mich.  58,  52  N.  W.  1083,  51 
Am.  &  Bug.  R.  Cas.  525. 

"Northern  Cent.  R.  Co.  v.  Balti- 
more, 46  Md.  425;  People  v.  Chicago 
&c.  R.  Co.,  67  111.  118;   Indianapolis 


&c.  R.  Co.  V.  State,  37  Ind.  489,  502; 
Chicago  &c.  R.  Co.  v.  State,  159  Ind. 
237,  240,  64  N.  E.  860;  State  v.  Han- 
nibal &c.  R.  Co.,  86  Mo.  13;  State  v. 
Lake  Keen  Nav.  &c.  Co.,  63  Kan. 
394,  65  Pac.  681,  682  (citing  text); 
Town  of  Mason  v.  Ohio  River  R.  Co., 
51  W.  Va.  183,  41  S.  B.  418,  421  (cit- 
ing text).  See  also,  Palatka  &c.  R. 
Co.  V.  State,  23  Fla.  546,  3  So.  158, 
11  Am.  St.  395;  Kyne  v.  Wilming- 
ton &c.  R.  Co.,  8  Houst.  (Del.)  185, 
14  Atl.  922;  City  of  Zanesville  v. 
Fannan,  53  Ohio  St.  605,  42  N.  E. 
703,  705,  53  Am.  St.  664;  State  v. 
Dayton  &c.  R.  Co.,  36  Ohio  St.  434; 
Fash  V.  Third  Ave.  R.  Co.,  1  Daly 
(N.  Y.)  148;  Worster  v.  Forty-Sec- 
ond St.  &c.  R.  Co.,  50  N.  Y.  203;  City 
of  Moundsville  v.  Ohio  River  R.  Co., 
37  W.  Va.  92,  16  S.  B.  514,  20  L.  R. 
A.  161n;  Tiedeman  Munic.  Corp., 
§  306.  See  also,  to  the  effect  that 
the  municipality  cannot  release 
them  from  such  duty,  at  least  when 
statutory.  Snow  v.  Deerfleld  Tp.,  78 
Pa.  St.  181;  and  compare  also,  Tulsa 
St.  Ry.  Co.  V.  State,  —  Okla.  — ,  110 
Pac.  373. 

"Memphis  &c.  R.  Co.  v.  State,  87 
Tenn.  746,  11  S.  W.  946;  City  of 
Harrisburg  v.  Harrisburg  &c.  R.  Co., 
1  Pears.  (Pa.)  298;  Cline  v.  Crescent 
City  R.  Co.,  41  La.  Ann.  1031,  6  So. 
851. 
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repave  and  improve  that  portion  of  the  street  occupied  hy  the  company, 
at  its  own  expense,  although  this  admits  of  much  doubt.'"  This  phase 
of  the  subject  has  already  been  considered  in  the  chapter  on  street 
railways.  The  duty  to  repair  is  usually  imposed  by  statute  or  by  the 
municipality,  as  a  condition  annexed  to  the  right  to  use  its  streets,''* 
and  this  is  not  performed  by  merely  restoring  the  street  to  the  con- 
dition in  which  it  was  at  the  time  the  track  was  laid,  for  it  is  a  con- 
tinuing duty  to  keep  such  portion  of  the  street  in  repair  so  as  not 
to  unlawfully  obstruct  or  endanger  travel.^'  It  is  generally  held  that 
this  duty  may  be  enforced  by  mandamus,'"  and  the  neglect  of  the  com- 


^  See  Western  Pav.  &c.  Co.  v.  Citi- 
zens' St.  R.  Co.,  128  Ind.  525,  26  N. 
E.  188,  28  N.  E.  88,  25  Am.  St.  462n, 

10  L.  R.  A.  770ii,  46  Am.  &  Bng.  R. 
Cas.  176;  State  v.  Jacksonville  &c. 
R.  Co.,  29  Fla.  590,  10  So.  590,  595; 
State  V.  Corrlgan  &c.  R.  Co.,  85  Mo. 
263,  55  Am.  Rep.  361,  29  Am.  &  Eng. 
R.  Cas.  591;  Mayor  &c.  of  New  York 
V.  New  York  &c.  R.  Co.,  19  N.  Y.  S. 
67;  Chicago  v.  Sheldon,  9  Wall.  (U. 
S.)  50,  19  L.  ed.  594;  Mayor  &c.  ot 
Baltimore  v.  Scharf,  54  Md.  499; 
Pittsburgh  &c.  R.  Co.  v.  Birming- 
ham, 51  Pa.  St.  41;  Booth  Street 
Railways,  §  241,  et  seq. 

"  See,  as  to  the  right  to  impose 
such  conditions,  and  their  construc- 
tion. State  v.  Hoboken,  41  N.  J.  L. 
71;  Philadelphia  v.  Ridge  Ave.  Pass. 
R.  Co.,  143  Pa.  St.  444,  22  Atl.  695; 
Western  Pav.  &c.  Co.  v.  Citizens'  St. 
R.  Co.,  128  Ind.  525,  26  N.  E.  188,  28 
N.  E.  88,  25  Am.  St.  462n,  10  L.  R. 
A.  770n,  46  Am.  &  Eng.  R.  Cas.  176; 
Robbins  v.  Omnibus  R.  Co.,  32  Cal. 
472;  Sioux  City  St.  R.  Co.  v.  Sioux 
City,  78  Iowa  367,  742,  43  N.  W.  224, 
36  Am.  &  Eng.  R.  Cas.  143,  aff'd  in 
138     U.     S.     98,     34     L.     ed.     898, 

11  Sup.  Ct.  226;  Louisville  &c. 
R.  Co.  V.  Louisville,  8  Bush  (Ky.) 
415;  Memphis  &c.  R.  Co.  v.  State, 
87  Tenn.  746,  11  S.  W.  946,  38 
Am.  &  Eng.  R.  Cas.  429;  City  of 
Philadelphia  v.  Empire  Pass.  R.  Co., 
3  Brews.  (Pa.)  570;  Mayor  &c.  of 
New  York  v.  Second  Ave.  R.  Co.,  102 
N.  Y.  572,  7  N.  E.  905,  55  Am.  Rep. 
839,  26  Am.  &  Bng.  R.  Cas.  546;  Mc- 
Mahon  v.  Second  Ave.  R.  Co.,  75  N. 
Y.  231;  People  v.  Fort  St.  &c.  R. 
Co.,  41  Mich.  413,  2  N.  W.  188;  Gulf 


City  &c.  R.  Co.  V.  Galveston,  69  Tex. 
660,  7  S.  W.  520,  32  Am.  &  Eng.  R. 
Cas.  300;  Ft.  Wayne  &c.  R.  Co.  v. 
Detroit,  39  Mich.  543,  34  Mich.  78; 
Pittsburgh  &c.  Pass.  R.  Co.  v.  Pitts- 
burgh, 80  Pa.  St.  72;  State  v.  Canal 
&c.  R.  Co.,  44  La.  Ann.  526,  10  So. 
940;  City  of  Ft.  Worth  v.  Allen,  10 
Tex.  Civ.  App.  488,  31  S.  W.  235, 
1  Am.  &  Eng.  R.  Cas.  (N.  S.)  282; 
Philadelphia  v.  Spring  Garden  &c. 
Co.,  161  Pa.  St.  522,  29  Atl.  286;  Mc- 
Keesport  Boro.  v.  McKeesport  Pass. 
R.  Co.,  158  Pa.  St.  447,  27  Atl.  1006; 
Lehigh  &c.  Nav.  Co.  v.  Inter-County 
St.  R.  Co.,  167  Pa.  St.  126,  31  Atl. 
471;  Baumgartner  v.  City  of  Man- 
kato,  60  Minn.  244,  62  N.  W.  127; 
City  of  Duluth  v.  Duluth  St.  R.  Co., 
60  Minn.  178,  62  N.  W.  267. 

™Fitts  V.  Cream  City  R.  Co.,  59 
Wis.  323;  Cooke  v.  Boston  &c.  R.  Co., 
133  Mass.  185;  Little  Miami  R.  Co. 
V.  Commissioners,  31  Ohio  St.  338; 
Burritt  v.  City  of  New  Haven,  42 
Conn.  174;  Baumgartner  v.  City  of 
Mankato,  60  Minn.  244,  62  N.  W.  127; 
Wellcome  v.  Leeds,  51  Me.  313;  Chi- 
cago &c.  R.  Co.  V.  Moffitt,  75  111.  524; 
and  authorities  cited  in  following 
notes. 

"  State  V.  Jacksonville'  &c.  R.  Co., 
29  Fla.  590,  10  So.  590;  City  of  Osh- 
kosh  V.  Milwaukee  &c.  R.  Co.,  74 
Wis.  534,  43  N.  W.  489,  17  Am.  St. 
175;  State  v.  St.  Paul  &c.  R.  Co., 
35  Minn.  131,  28  N.  W.  245,  59  Am. 
Rep.  313;  State  v.  Minnesota  &c.  R. 
Co.,  80  Minn.  108,  83  N.  W.  32,  50 
L.  R.  A.  656;  Cummins  v.  Evansvllle 
&c.  R.  Co.,  115  Ind.  417,  18  N.  E.  6; 
Indianapolis  &c.  R.  Co.  v.  State,  37 
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pany  to  properly  perform  it  will  render  the  company  liable  in  damages 
to  one  who,  without  fault  on- his  part,  is  injured  thereby  while  properly 
using  the  highway.''^  The  city  may  also  be  held  liable,  in  such  a  case, 
if  it  negligently  suffers  the  defect  or  obstruction  to  remain  in  its 
street.'"  But  it  may  have  its  remedy  over  against  the  company.'*  If 
the  company,  after  due  notice,  fails  to  repair,  the  city  may  cause  the 
necessary  repairs  to  be  made  and  recover  the  cost  from  the  company.^" 


Ind.  489;  Baltimore  &c.  R.  Co.  v. 
State,  159  Ind.  510,  65  N.  B.  508; 
Town  of  Mason  v.  Ohio  River  R.  Co., 
51  W.  Va.  183,  41  S.  E.  418;  People 
V.  Dutchess  &c.  R.  Co.,  58  N.  Y.  152; 
People  V.  Chicago  &c.  R.  Co.,  67  111. 
118;  City  of  Halifax  v.  Railroad  Co., 
1  Russ.  Eq.  (Nova  Scotia)  319;  man- 
datory injunction  in  Buchholz  v. 
New  York  &c.  R.  Co.,  148  N.  Y.  640,  43 
N.  E.  76;  and  City  of  Moundsville  v. 
Ohio  River  R.  Co.,  37  W.  Va.  92,  16 
S.  E.  514,  20  L.  R.  A.  161,  and  Town 
of  Jamestown  v.  Chicago  &c.  R.  Co., 
69  Wis.  648,  34  N.  W.  728.  But  see 
State  V.  New  Orleans  &c.  R.  Co.,  37 
La.  Ann.  589. 

"Oakland  R.  Co.  v.  Fielding,  48 
Pa.  St.  320;  Inhabitants  of  Veazie 
v.  Penobscot  R.  Co.,  49  Me.  119; 
Masterson  v.  New  York  Cent.  R.  Co., 
84  N.  Y.  247,  38  Am.  Rep.  510;  Was- 
mer  v.  Delaware  &c.  R.  Co.,  80  N.  Y. 
212,  36  Am.  Rep.  608;  McMahon  v. 
Second  Ave.  R.  Co.,  75  N.  Y.  231; 
Brookhouse  v.  Union  R.  Co.,  132 
Mass.  178;  O'Connor  v.  Boston  &c. 
R.  Co.,  135  Mass.  352;  Louisville  &c. 
R.  Co.  V.  Smith,  91  Ind.  119,  13  Am. 
&  Eng.  R.  Cas.  608,  and  note;  Evans- 
ville  &c.  R.  Co.  V.  Crist,  116  Ind. 
446,  19  N.  E.  310,  9  Am.  St.  865,  2 
L.  R.  A.  450;  Evansville  &c.  R.  Co. 
V.  Carvener,  113  Ind.  51,  14  N.  E. 
738;  Gudger  v.  Western  &c.  R.  Co., 
87  N.  C.  325;  Atlanta  St.  R.  Co.  v. 
Walker,  93  Ga.  462,  21  S.  E.  48; 
Kraut  V.  Frankfort  &c.  R.  Co.,  160 
Pa.  St.  327,  28  Atl.  783;  Booth  Street 
Railways,  §  262. 

"  City  of  Zanesville  v.  Fannan,  53 
Ohio  St.  605,  42  N.  E.  703,  53  Am. 
St.  664;  Batty  v.  Duxbury,  24  Vt 
155;  Wilson  v.  Watertown,  3  Hun 
(N.  Y.)  508;  Sides  v.  Portsmouth, 
59  N.  H.  24;  Fink  v.  St.  Louis,  71 
Mo.  52,  Watson  v.  Tripp,  11  R.  I. 


98,  23  Am.  Rep.  420;  Warren  Bros. 
Co.  V.  Taylor,  29  R.  I.  96,  69  Atl. 
303;  Hawks  v.  Northampton,  116 
Mass.  420;  Hyde  v.  Boston,  186  Mass. 
115,  71  N.  E.  118;  Campbell  v.  Still- 
water, 32  Minn.  308,  20  N.  W.  320, 
50  Am.  Rep.  567n;  Davis  v.  Leomin- 
ster, 1  Allen  (Mass.)  182;  Norris- 
town  V.  Moyer,  67  Pa.  St.  355;  Cline 
V.  Crescent  City  R.  Co.,  43  La.  Ann. 
327,  9  So.  122,  26  Am.  St.  187;  Bent- 
ley  V.  Atlanta,  92  Ga.  623,  18  S.  E. 
1013.  But  compare  Cammett  v. 
Haverhill,  197  Mass.  76,  83  N.  E. 
331. 

"  Chicago  City  v.  Robbins,  2  Black 
(U.  S.)  418,  19  L.  ed.  298;  Eyler 
V.  County  Com'rs,  49  Md.  257,  33  Am. 
Rep.  249;  City  of  Portland  v.  At- 
lantic &c.  R.  Co.,  66  Me.  485;  Inhab- 
itants of  Woburn  v.  Boston  &c.  R. 
Co.,  109  Mass.  283;  City  of  Brooklin 
V.  Brooklin  City  R.  Co.,  47  N.  Y. 
475,  7  Am.  Rep.  469;  City  of  Ft. 
Worth  V.  Allen,  10  Tex.  Civ.  App. 
488,  31  S.  W.  235,  1  Am.  &  Eng.  R. 
Cas.  (N.  S.)  282;  Carty  v.  London, 
18  Ont.  122,  43  Am.  &  Eng.  R. 
Cas.  279;  City  of  San  Antonio  v. 
Smith,  94  Tex.  266,  59  S.  W.  1109;  2 
Dillon  Munic.  Corp.,  §  1037. 

™  Pennsylvania  R.  Co.  v.  Du- 
quesne  Borough,  46  Pa.  St.  223;  Dyer 
County  V.  Paducah  &c.  R.  Co.,  87 
Tenn.  712,  11  S.  W.  943,  38  Am.  & 
Eng.  R.  Cas.  676;  City  of  Columbus 
V.  Columbus  St.  R.  Co.,  45  Ohio  St. 
98,  12  N.  E.  651,  32  Am.  &  Eng.  R. 
Cas.  292;  District  of  Columbia  v. 
Washington  &c.  R.  Co.,  4  Mackey  (D. 
C.)  214;  City  of  New  Haven  v.  Fair 
Haven  &c.  R.  Co.,  38  Conn.  422,  9 
Am.  Rep.  399;  Philadelphia  &c.  R 
Co.  V.  Philadelphia,  11  Phila.  (Pa.) 
858.  But  compare  Farmers'  L.  &  T. 
Co.  V.  Ansonia,  61  Conn.  76,  23  Atl. 
705;  Mayor  &c.  of  New  York  v.  Sec- 
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§  1057.  (81(5)  Respective  rights  of  the  company  attd  of  the  public. 
— As  a  general  rule,  a  railroad  company  has  the  exclusive  right  to 
use  its  own  track,  and  one  who  goes  upon  it,  without  an  invitation  or 
license  from  the  company,  is  a  trespasser.  But  this  rule  does  not  apply 
at  highway  crossings,  nor,  under  ordinary  circumstances,  where  the 
track  is  laid  longitudinally  upon  the  surface  of  a  street,  whether  it  he 
that  of  a  commercial  or  a  street  railroad  company.*^  The  public,  exer- 
cising due  care,  still  have  a  right  to  use  the  street.  And  so,  the  railroad 
company,  likewise  exercising  due  care,  has  also  the  right  to  use  that 
portion  of  the  street  upon  which  its  track  is  laid.  Their  rights  are,  in 
most  respects,  mutual,  reciprocal  and  equal,  neither  being  superior  nor 
paramount  to  the  other,  except  that,  as  the  company  cannot  so  readily 
stop  its  trains  or  cars  and  is  confined  to  its  track,  it  has  the  right  of  way 
of  passage  thereon,  and  persons  who  are  upon  the  track  must  leave  it 
and  give  way  until  the  train  or  car  has  passed.*^   Where  the  track  is 


ond  Ave.  R.  Co.,  102  N.  Y.  572,  7  N. 
B.  905,  55  Am.  Rep.  839,  26  Am.  & 
Eng.  R.  Cas.  546  (city  cannot  recover 
for  extravagant  and  unreasonable  re- 
pairs). 

='  Louisville  &c.  R.  Co.  v.  Phillips, 
112  Ind.  59,  13  N.  E.  132,  2  Am.  St. 
155  (commercial  railroad  extending 
longitudinally  upon  the  street) ; 
Manion  v.  Lake  Erie  &c.  R.  Co.,  40 
Ind.  App.  569,  80  N.  E.  166;  Pitts- 
hurgh  &c.  R.  Co.  v.  Warrum, 
42  Ind.  App.  179,  82  N.  B.  934, 
84  N.  B.  356;  Krenzer  v.  Pitts- 
burgh &c.  Ry.  Co.,  151  Ind.  587,  43 
N.  E.  649,  68  Am.  St.  252;  Southern 
R.  Co.  V.  Crenshaw,  136  Ala.  573,  34 
So.  913  (citing  text);  Thatcher  v. 
Central  Trac.  Co.,  166  Pa.  St.  66, 
30  Atl.  1048,  45  Am.  St.  645n  (elec- 
tric street  railway  running  along 
the  street) ;  Rascher  v.  East  Detroit 
&c.  R.  Co.,  90  Mich.  413,  51  N.  W. 
463,  30  Am.  St.  447;  Fehnrich  v. 
Michigan  Cent.  R.  Co.,  87  Mich.  606, 
49  N.  "W.  890;  Florida  Cent.  &c.  R. 
Co.  V.  Williams,  37  Pla.  406,  20  So. 
558;  Lampkin  v.  McCormick,  105 
La.  Ann.  418,  29  So.  952,  83  Am.  St. 
245;  Morgan  v.  Wabash  R.  Co.,  159 
Mo.  262,  60  S.  W.  195;  Illinois  Ter- 
minal R.  Co.  V.  Mitchell,  214  111.  151, 
73  N.  B.  449;  Keller  v.  Philadelphia 
&c.  R.  Co.,  214  Pa.  82,  63  Atl.  413; 
Byrne  v.  New  York  &c.  R.  Co.,  104 


N.  Y.  362,  10  N.  E.  539,  58  Am. 
Rep.  512;  Missouri  Pac.  R.  Co.  v. 
Bridges,  74  Tex.  520,  12  S.  W.  210, 
15  Am.  St.  856;  Davis  v.  Chicago 
&c.  R.  Co.,  58  Wis.  646,  17  N.  W. 
406,  46  Am.  Rep.  667;  Bennett  v. 
Railroad  Co.,  102  U.  S.  577,  26  L. 
ed.  235;  Baltimore  &c.  R.  Co.  v. 
Cumberland,  176  U.  S.  232,  44  L.  ed. 
447.  20  Sup.  Ct.  380;  Toledo  &c.  R. 
Co.  V.  Chisholm,  83  Fed.  652,  27  C. 
C.  A.  663;  Smith  v.  Pittsburgh  &c. 
R.  Co.,  90  Fed.  783;  Kansas  Pacific 
R.  Co.  V.  Pointer,  9  Kan.  620;  Adolph 
V.  Central  Park  R.  Co.,  76  N.  Y.  530; 
Bryson  v.  Chicago  &c.  R.  Co.,  89* 
Iowa  677,  57  N.  W.  430,  60  Am.  & 
Eng.  R.  Cas.  50;  Laury  v.  Northern 
Pac.  Terminal  Co.,  —  Ore.  — ,  105 
Pac.  881. 

'^  Moore  v.  Kansas  City  &c.  R.  Co., 
126  Mo.  265,  29  S.  W.  9,  11  (quoting 
text) ;  Jaffi  v.  Missouri  Pac.  R.  Co., 
205  Mo.  450,  103  S.  W.  1026;  South- 
ern R.  Co.  V.  Crenshaw,  136  Ala. 
573,  34  So.  913;  Warner  v.  People's 
St.  R.  Co.,  141  Pa.  St.  615,  21  Atl. 
737;  Omaha  St.  R.  Co.  v.  Duvall,  40 
Neb.  29,  58  N.  W.  531;  Ohio  &c.  R. 
Co.  v.  Walker,  113  Ind.  196,  15  N.  B. 
234,  3  Am.  St.  638;  Chicago  &c.  R. 
Co.  V.  Spilker,  134  Ind.  380,  33  N.  B. 
280,  34  N.  B.  218;  Pittsburgh  &c.  R. 
Co.  V.  Warrum,  42  Ind.  App.  179,  82 
N.  E.  934,  84  N,  E.  356;  Continental 


§  1058 


EOADS   AND   STREETS. 


584 


laid  along  a  street,  a  traveler,  although  a  pedestrian,  in  the  exercise  of 
due  care,  may  cross  it  at  any  point  and  is  not  confined  to  the  regular 
crossings.*'  But  an  extraordinary  and  improper  use  of  the  track  by 
a  member  of  the  general  public  may  subject  him  to  an  action  for  dam- 
ages for  an  injury  so  caused.**  This  rule  does  not,  however,  prevent  the 
ordinary  use  of  the  street,  in  a  proper  manner,  even  by  heavy  vehicles."* 

§1058.  (811)  Duty  to  travelers  upon  the  street. — Where  a  railroad 
runs  along  the  surface  of  a  street  the  rights  of  the  company  and  of 
travelers  must  each  be  exercised  with  a  due  regard  to  the  rights  of  the 
other,  in  a  reasonable  and  duly  careful  manner.'"  The  general  rule, 
in  all  such  cases,  is  that  reasonable  care  must  be  exercised,  but  this 
usually  depends  very  largely  upon  the  peculiar  circumstances  of  each 
particular  case,  and,  in  order  to  constitute  reasonable  care  under 
the  circumstances,  greater  care  would  be  required  of  a  railroad  company 
where  its  cars  run  along  a  street  which  is  continually  used  by  travelers 


&c.  Co.  V.  Stead,  95  U.  S.  161,  24 
L.  ed.  403;  Chicago  &c.  R.  Co.  v. 
Lee,  87  111.  454;  Baltimore  &c.  R. 
Co.  V.  Sherman,  30  Gratt.  (Va.)  602; 
Black  V.  Burlington  &c.  R.  Co.,  38 
Iowa  515;  Hegan  v.  Eighth  Ave.  R. 
Co.,  15  N.  Y.  380;  Adolph  v.  Central 
Park  &c.  R.  Co.,  65  N.  Y.  554;  Com- 
monwealth V.  Temple,  14  Gray 
(Mass.)  69;  St.  Louis  &c.  R.  Co.  v. 
Neely,  63  Ark.  636,  40  S.  W.  130,  37 
L.  R.  A.  616,  citing  3  Elliott  Rail- 
roads, §  1093.  See  also,  Riley  v. 
Shreveport  Trac.  Co.,  114  La.  Ann. 
135,  38  So.  83,  84  (quoting  text).  But 
it  is  held  that  a  street  railway  com- 
pany has  no  superior  right  of  pass- 
age at  another  street  crossing. 
O'Neil  V.  Dry  Dock  &c.  R.  Co., 
129  N.  Y.  125,  29  N.  E.  84, 
26  Am.  St.  512.  See  also,  Zimmer- 
man V.  Hannibal  &c.  R.  Co.,  71  Mo. 
476;  Omaha  St.  R.  Co.  v.  Cameron, 
43  Neb.  297,  61  N.  "W.  606;  Atlantic 
Coast  &c.  R.  Co.  V.  Rennard,  62  N.  J. 
L.  773,  42  Atl.  1041.  But  compare 
De  Lon  v.  Kokomo  &c.  R.  Co.,  22 
Ind.  App.  377,  53  N.  B.  847. 

^  Mitchell  V.  Tacoma  R.  &c.  Co.,  9 
Wash.  120,  37  Pac.  341;  Louisville 
&c.  R.  Co.  V.  Head,  80  Ind.  117.  4 
Am.  &  Eng.  R.  Cas.  619;  Smedls  v. 
Brooklyn  &c.  B.  Co.,  88  N.  Y.  13; 


Frick  V.  St.  Louis  &c.  R.  Co.,  75  Mo. 
595,  8  Am.  &  Eng.  R.  Cas.  280.  See 
also,  Birmingham  &c.  Elec.  Co.  v. 
City  Stable  Co.,  119  Ala.  615,  24  So. 
558,  72  Am.  St.  955. 

"  See  Toronto  &c.  Co.  v.  DoUery, 
12  Ont.  App.  679;  Day  v.  Green,  4 
Cush.  (Mass.)  433;  Williams  v. 
Citizens'  &c.  Co.,  130  Ind.  71,  29 
N.  B.  408,  30  Am.  St.  201, 15  L.  R.  A. 
64. 

»°  Second  &c.  St.  R.  Co.  v.  Morris,  8 
Phila.  (Pa.)  304;  Booth  Street  Rail- 
ways, §  303. 

^  Omaha  St.  K.  Co.  v.  Cameron,  43 
Neb.  297,  61  N.  W.  606;  Connelly  v. 
Trenton  Pass.  R.  Co.,  56  N.  J.  L. 
700,  29  Atl.  438,  44  Am.  St.  424;  Ly- 
nam  v.  Union  R.  Co.,  114  Mass.  83; 
Shea  V.  Potrero  &c.  R.  Co.,  44  Cal. 
414;  Pendleton  St.  R.  Co.  v.  Stall- 
mann,  22  Ohio  St.  1;  Unger  v.  Forty- 
Second  St.  R.  Co.,  51  N.  Y.  497; 
O'Neil  v.  Dry  Dock  &c.  R.  Co.,  129 
N.  Y.  125,  130,  29  N.  E.  84,  26  Am. 
St.  512;  St.  Louis  &c.  R.  Co.  v.  Neely, 
63  Ark.  636,  40  S.  W.  130,  37  L.  R. 
A.  616  (quoting  3  Elliott  Railroads, 
§  1094);  Bremer  v.  St.  Paul  City 
Ry.  Co.,  107  Minn.  326.  120  N.  W. 
882,  21  L.  R.  A.  (N.  S.)  887n,  and 
cases  cited. 
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than  where  it  has  the  exclusive  use  of  its  track."  Thus,  it  has  been 
held  gross  negligence  to  run  electric  cars  around  the  corners  of  streets 
in  a  populous  city  at  a  high  rate  of  speed.*'  It  is  also  said  in  the  same 
case  that  greater  care  is  required  in  the  operation  of  cable  and  electric 
cars  than  in  the  operation  of  cars  drawn  by  horses,  because  the  danger 
is  greater.*^  In  another  recent  case  a  commercial  railroad  company  was 
held  liable  to  one  who,  in  walking  along  the  track  in  a  street,  but  not  at 
a  crossing,  had  his  foot  fastened  between  a  rail  of  the  track  and  a 
plank  inside  the  track,  and  was  run  over  by  a  train.""  The  court  held 
that  he  was  not  a  trespasser,  and  that  the  company  was  negligent  both 
in  failing  to  properly  construct  and  maintain  the  track  and  in  the  man- 
agement of  the  train.  A  street  railway  company,  and  likewise  a  com- 
mercial railroad  company  using  public  streets,  as  a  general  rule  at 
least,  must  so  maintain  and  operate  its  road  as  not  to  unnecessarily  im- 
pede travel  or  render  it  dangerous."^  It  is  bound  to  know  that  members 
of  the  public  may  use  the  entire  street  when  not  in  actual  use  by  its 
cars,  and  it  must  employ  reasonable  means  and  exercise  reasonable 
care  to  avoid  injuring  such  persons."^   So,  it  must  run  its  cars  with  a 


"Lott  v.  Prankford  &c.  R.  Co., 
159  Pa.  St.  471,  28  Atl.  299;  Gilmore 
v.  Federal  St.  &c.  R.  Co.,  153  Pa.  St. 
31,  25  Atl.  651,  34  Am.  St.  682.  See 
also,  Heucke  v.  Milwaukee  &c.  R. 
Co.,  69  Wis.  401,  34  N.  W.  243;  Balti- 
more &c.  R.  Co.  V.  McDonell,  43  Md. 
534.  See  also,  Curley  v.  Illinois  Cent. 
R.  Co.,  40  La.  Ann.  810,  816,  6  So. 
103,  105;  Schwanenfeldt  v.  Chicago 
&c.  R.  Co.,  80  Neb.  790,  115  N.  W. 
285;  Laury  v.  Pacific  Terminal  Co., 
—  Ore.  — ,  105  Pac.  881,  882.  But  it 
must  exercise  reasonable  care  even 
where  its  tracks  run  through  a  city 
on  an  embankment,  which  is  its 
own  property.  McGuire  v.  Vicks- 
burg  &c.  R.  Co.,  46  La.  Ann.  1543,  16 
So.  457.  Compare,  however,  Louis- 
ville &c.  R.  Co.  V.  Hairston,  97  Ala. 
351,  12  So.  299. 

"=  Cooke  V.  Baltimore  Trac.  Co.,  80 
Md.  551,  31  Atl.  327,  329. 

^  See  also,  Cincinnati  &c.  R.  Co. 
V.  Whitcomb,  66  Fed.  915,  14  C.  C.  A. 
183;  Brown  v.  Wilmington  &c.  R. 
Co.,  1  Pen.  (Del.)  332,  40  Atl.  936. 

""Louisville  &c.  R.  Co.  v.  Phillips, 
112  Ind.  59,  13  N.  E.  132,  2  Am. 
St.  155.   See  also,  Gulf  &c.  R.  Co.  v. 


Walker,   70  Tex.  126,  7  S.  W.   831, 

8  Am.  St.  582  (a  very  similar  case). 

°i  Wallace   v.   Detroit   &c.   R.    Co., 

58  Mich.  231,  24  N.  W.  870;  Bowen  v. 
Detroit  &c.  R.  Co.,  54  Mich.  496,  20 
N.  W.  559,  52  Am.  Rep.  822;  Prime 
V.  Twenty-Third  St.  R.  Co.,  1  Abb. 
N.  Cas.  (N.  Y.)  63,  71;  McClain  v. 
Brooklyn  City  R.  Co.,  116  N.  Y.  459, 
22  N.  B.  1062;  McKenna  v.  Metro- 
politan R.  Co.,  112  Mass.  55;  Lee  v. 
Union  R.  Co.,  12  R.  I.  383,  34  Am. 
Rep.  668;  Fitts  v.  Cream  City  R.  Co., 

59  Wis.  323,  18  N.  W.  186;  Booth 
Street  Railways,  §  290,  et  seq. 

•=  Government  St.  R.  Co.  v.  Han- 
Ion,  53  Ala.  70;  Little  Schuylkill  R. 
Co.  V.  Norton,  24  Pa.  St.  465,  64  Am. 
iec.  672;  Shea  v.  Potrero  &c.  R.  Co., 
44  Cal.  414;  Wall  v.  Helena  St.  R. 
Co.,  12  Mont.  44,  29  Pac.  721;  United 
Electric  R.  Co.  v.  Shelton,  89  Tenn. 
423,  14  S.  W.  863,  24  Am.  St.  614. 
So  also,  generally,  as  to  commer- 
cial railroad  in  street.  See  Florida 
Cent.  &c.  R.  Co.  v.  Foxworth,  41 
Fla.  1,  25  So.  338,  79  Am.  St.  149; 
Manion  v.  Lake  Erie  &c.  R.  Co.,  40 
Ind.  App.  569,  80  N.  E.  166;  Troy  v. 
Cape  Fear  &c.  R.  Co.,  99  N.  Car.  298, 
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due  regard  to  the  rights  of  children  and  infirm  persons  who  are  not 
apparently  capable  of  appreciating  the  danger  or  getting  out  of  the 
way.*^  And  it  may  be,  and  usually  is,  required  to  take  precautions  that 
would  be  unnecessary  if  it  were  running  its  trains  on  its  own  right 
of  way.'^* 

§  1059.  (812)  Liability  for  negligence. — ^The  violation  on  the  part 
of  a  railroad  company  of  any  of  the  duties  to  travelers  to  which  we 
have  referred,  will  render  it  liable  in  damages  for  any  injury  proxi- 
mately caused  thereby  to  a  traveler  who  is  free  from  contributory  neg- 
ligence. So,  although  the  person  injured  is  himself  guilty  of  negligence, 
yet  if  those  in  charge  of  the  car  discover  his  negligence  and  danger  in 
time  to  avoid  it  by  the  exercise  of  reasonable  care,  but  fail  to  exercise 
such  care,  the  company  may  be  held  liable."*  Under  ordinary  circum- 
stances, however,  unless  it  appears  that  he  is  an  infant  or  infirm,  or  that 
for  some  other  reason  he  cannot  get  out  of  the  way,  they  may  assume 
that  he  will  do  so.°*  The  violation  of  an  ordinance  or  statute  requiring 
a  "lookout,"  or  limiting  the  speed,  or  the  like,  is  at  least  prima  facie,  if 
not  conclusive,  evidence  of  negligence.'"   And  so,  an  excessive  rate  of 


6  S.  E.  77,  6  Am.  St.  521,  and  note; 
Gulf  &c.  R.  Co.  V.  Walker,  70  Tex. 
126,  7  S.  W.  831,  8  Am.  St.  582; 
Houston  &c.  R.  Co.  v.  Laskowski 
(Tex.  Civ.  App.),  47  S.  W.  59. 

■"Strutzel  V.  St.  Paul  &c.  R.  Co., 
47  Minn.  543,  50  N.  W.  690;  Galves- 
ton City  R.  Co.  V.  Hewitt,  67  Tex. 
473,  3  S.  "W.  705,  60  Am.  Rep.  32; 
Mallard  v.  Ninth  Ave.  R.  Co.,  7  N.  Y. 
S.  666;  Indianapolis  &c.  R.  Co.  V.  Pit- 
zer,  109  Ind.  179, 10  N.  B.  70,  58  Am. 
Rep.  387;  Wallace  v.  Suburban  R.  Co., 
26  Ore.  174,  37  Pac.  477,  25  L.  R.  A. 
663,  and  note;  San  Antonio  &c.  R. 
Co.  V.  Mecliler,  87  Tex.  628,  30  S.  W. 
899;  Street  R.  Co.  v.  Dan,  102  Tenn. 
320,  52  S.  W.  177. 

■"a  Schwanenfeldt  v.  Chicago  &c.  R. 
Co.,  80  Neb.  790,  115  N.  W.  285. 

"Cincinnati  &c.  R.  Co.  v.  Whit- 
comb,  66  Fed.  915,  14  C.  C.  A.  183; 
Indianapolis  Trac.  &c.  Co.  v.  Kidd, 
167  Ind.  402,  79  N.  E.  347,  7  L.  R.  A. 
(N.  S.)  143  and  numerous  cases 
cited  in  the  opinion;  Lake  Roland 
&c.  R.  Co.  V.  McKewen,  80  Md.  593, 
31  Atl.  797;  Little  v.  Superior  &c.  R. 
Co.,  88  Wis.  402,  60  N.  W.  705;   Orr 


V.  Cedar  Rapids  &c.  R.  Co.,  94  Iowa 
423,  62  N.  W.  851,  1  Am.  &  Bng.  R. 
Cas.  (N.  S.)  239;  Montgomery  v. 
Lansing  &c.  R.  Co.,  103  Mich.  46, 
61  N.  W.  543,  29  L.  R.  A.  287;  Lae- 
them  V.  Ft.  Wayne  &c.  R.  Co.,  100 
Mich.  297,  58  N.  W.  996;  Green  v. 
Metropolitan  &c.  R.  Co.,  42  App. 
Div.  (N.  Y.)  160,  58  N.  Y.  S.  1039; 
Kramer  v.  New  Orleans  &c.  R.  Co., 
51  La.  1689,  26  So.  411.  For  a  full 
consideration  of  the  "last  clear 
chance  doctrine,"  see  ante,  §§  983, 
1032  (795). 

"'Daly  V.  Detroit  &c.  R.  Co.,  105 
Mich.  193,  63  N.  W.  73;  Railroad 
Co.  V.  Gladmon,  15  Wall.  (U.  S.) 
401,  21  L.  ed.  114;  Bunyan  v.  Citi- 
zens' R.  Co.,  127  Mo.  12,  29  S.  W. 
842,  1  Am.  &  Eng.  R.  Cas.  (N.  S.) 
246,  and  note;  Louisville  &c.  R.  Co. 
V.  Cronbach,  12  Ind.  App.  666,  41 
N.  E.  15;  Pennsylvania  Co.  v.  Meyers, 
136  Ind.  242,  36  N.  E.  32;  Cawley  v. 
La  Crosse  &c.  R.  Co.,  106  Wis.  239, 
82  N.  W.  197. 

■»  Omaha  St.  R.  Co.  v.  Duvall,  40 
Neb.  29,  58  N.  W.  531;  Hays  v. 
Gainesville  &c.  R.  Co.,  70  Tex.  602,  8 
S.  W.  491,  8  Am.  St.  624;  Baltimore 
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speed,  or  the  failure  of  the  driver  or  motorman  to  pay  attention  to  his 
duties  or  give  notice  or  warning  when  due  care  requires  it,  may  consti- 
tute negligence  even  in  the  absence  of  any  ordinance  or  statutory  pro- 
vision upon  the  subject.^'  But,  while  it  is  the  duty  of  the  driver  or  mo- 
torman to  exercise  a  reasonable  degree  of  watchfulness  and  care,  he  is 
not  necessarily  negligent  because  he  is  not  looking  at  any  particular 
moment  directly  at  the  track  in  front  of  him."'  Much  necessarily 
depends  upon  the  peculiar  circumstances  of  each  particular  case, 
and  the  question  is  usually  one  of  fact  for  the  jury  to  determine 
under  proper  instructions.*'    It  is  not  negligence  per  se  for  a  cable 


&c.  R.  Co.  V.  McDonnell,  43  Md. 
534;  Citizens'  St.  R.  Co.  v.  Steen, 
42  Ark.  321,  19  Am.  &  Eng.  R.  Cas. 
30;  Pittsburgh  &c.  R.  Co.  v.  Light- 
heiser,  163  Ind.  247,  71  N.  E.  218, 
600;  Hanlon  v.  South  Boston  &c. 
R.  Co.,  129  Mass.  310,  2  Am.  &  Eng. 
R.  Cas.  18;  Fath  v.  Tower  Grove  &c. 
R.  Co.,  105  Mo.  537,  16  S.  W.  913,  13 
li.  R.  A.  74;  Riley  v.  Salt  Lake  Rapid 
Transit  Co.,  10  Utah  428,  37  Pac. 
681.  We  think  the  better  rule  is 
that  it  is  prima  facie  evidence  of 
negligence,  and,  if  unexplained,  may 
be  negligence  per  se,  but  when  it 
is  said  to  be  negligence  per  se  It 
does  not  necessarily  follow  that  it 
is  actionable  negligence,  and  con- 
clusive in  the  particular  case,  for 
the  element  of  proximate  cause  must 
also  be  present,  and  there  certainly 
are  cases  in  which  there  may  be  a 
good  excuse  for  failing  to  comply 
with  a  statute  or  ordinance  at  the 
particular  time  or  under  the  par- 
ticular circumstances.  See  Denver 
City  Tramway  Co.  v.  Norton,  141 
Fed.  599,  73  C.  C.  A.  1.  As  to  plead- 
ing ordinance,  see  Cumberland  Tel. 
&c.  Co.  V.  Pierson,  170  Ind.  543,  546, 
84  N.  E.  1088,  and  cases  cited,  with 
which  compare  Griffith  v.  Denver 
Consol.  Tramway  Co.,  14  Colo.  App. 
504,  61  Pac.  46,  47;  and  see,  for  full 
treatment,  4  Elliott  on  Railroads 
(2d  ed.),  §  1698.  See  also  Neary  v. 
Northern  Pac.  Ry.  Co.,  —  Mont.  — . 
110  Pac.  226. 

"  Brooks  v.  Lincoln  St.  R.  Co.,  22 
Neb.  816,  36  N.  "W.  529;  Citizens' 
Pass.  R.  Co.  V.  Foxley,  107  Pa.  St. 
537;  Collins  v.  South  Boston  R.  Co., 


142  Mass.  301,  7  N.  E.  856,  56  Am. 
Rep.  675;  Mangam  v.  Brooklyn  R. 
Co.,  38  N.  Y.  455,  98  Am.  Dec.  66n; 
Anderson  v.  Minneapolis  St.  R.  Co., 
42  Minn.  490,  493,  44  N.  W.  518,  18 
Am.  St.  525;  Sheets  v.  Connolly  St. 
R.  Co.,  54  N.  J.  L.  518,  24  Atl.  483; 
Stone  V.  Dry  Dock  &c.  R.  Co.,  115  N. 
Y.  104,  21  N.  E.  712;  Johnson  v. 
Hudson  River  R.  Co.,  20  N.  Y.  65, 
75  Am.  Dec.  375n;  BarksduU  v.  New 
Orleans  &c.  R.  Co.,  23  La.  Ann.  180; 
Thoresen  v.  La  Crosse  &c.  R.  Co., 
87  Wis.  597,  58  N.  W.  1051,  41  Am. 
St.  64.  See  also,  Denver  City  Tram- 
way Co.  V.  Norton,  141  Fed.  599,  605, 
73  C.  C.  A.  1. 

°« Gallagher  v.  Crescent  City  R. 
Co.,  37  La.  Ann.  288;  Kennedy  v. 
St.  Louis  R.  Co.,  43  Mo.  App.  1; 
Citizens'  St.  R.  Co.  v.  Carey,  56  Ind. 
396;  Thomas  v.  Citizens'  Pass.  R. 
Co.,  132  Pa.  St.  504,  19  Atl.  286;  Bul- 
ger V.  Albany  R.  Co.,  42  N.  Y.  459; 
Johnson  v.  Reading  &c.  R.  Co.,  160 
Pa.  St.  647,  28  Atl.  1001,  40  Am.  St. 
752.  But  see  Louisville  &c.  R.  Co. 
V.  Crelghton,  106  Ky.  42,  50  S.  W. 
227,   20  Ky.  L.   1691. 

"  O'Flaherty  v.  Union  R.  Co.,  45 
Mo.  70,  100  Am.  Dec.  343;  Hedin 
V.  Suburban  R.  Co.,  i6  Ore.  155,  37 
Pac.  540;  Bunyan  v.  Citizens'  R.  Co., 
127  Mo.  12,  29  S.  W.  842,  1  Am.  & 
Eng.  R.  Cas.  (N.  S.)  246,  and  note; 
Doyle  V.  West  End  St.  R.  Co.,  161 
Mass.  533,  37  N.  H.  741;  Shenners 
V.  West  Side  R.  Co.,  78  Wis.  382,  47 
N.  W.  622;  Erie  City  &c.  R.  Co.  v. 
Schuster,  113  Pa.  St.  412,  6  Atl.  269, 
57  Am.  Rep.  471;  McMahon  v.  North- 
ern Cent.  R.  Co.,  39  Md.  438;  Oldfield 
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car  to  follow  a  buggy  on  the  track  at  a  reasonable  distance,  and  the 
question  as  to  the  reasonableness  of  the  distance  and  the  rate  of  speed 
is  for  the  jury.^""  Where  the  driver  of  a  wagon  is  unable  to  escape  from 
an  electric  or  cable  car  coming  at  a  high  rate  of  speed,  because  im- 
peded by  the  efforts  of  the  driver  of  a  vehicle  coming  in  the  same 
direction  just  ahead  of  the  ear,  the  company  is  not  absolved  from  lia- 
bility to  the  driver  of  the  approaching  wagon  by  the  conduct  of  the 
driver  of  the  second  vehicle,  at  least  in  the  absence  of  malice  or  negli- 
gence on  his  part.^  So,  it  has  been  held  that  the  negligent  stopping  of 
a  street  car  in  front  of  a  funeral  procession,  so  as  to  cause  the  carriages 
to  stop  so  suddenly  that  the  pole  of  the  second  carriage  runs  into  and 
injures  the  first  one,  is  the  proximate  cause  of  such  injury  and  the  com- 
pany is  liable  therefor.'  It  was  also  held  in  the  same  case  that  the  vio- 
lation of  a  penal  ordinance  against  obstructing  the  street  was  sufScient 
proof  of  the  negligence  of  the  company. 

§  1060.  Recent  cases  as  to  liability  for  injury  to  travelers  on  streets 
in  which  railroad  is  operated. — ^The  liability  of  street  railway  com- 
panies to  travelers  on  streets  is  so  fully  treated  in  the  chapter  on  street 
railways  that  the  brief  consideration  of  that  subject  in  the  last  preced- 
ing section  is  sufficient  here,  if,  indeed,  it  is  not  wholly  uncalled  for. 
It  seems  advisable,  however,  to  call  attention  to  a  few  interesting  and 
somewhat  uncommon  cases  involving  alleged  negligence  of  ordinary 
commercial  railroad  companies  and  their  liability  for  injuries  to 
travelers  on  streets,  as  shown  by  the  latest  decisions.  In  one  of  them 
the  general  rule  was  laid  down  that  if  the  place  where  the  plaintiff  was 
injured  was  a  highway  the  railroad  company  was  bound  to  exercise 
reasonable  care  in  the  conduct  of  its  business  to  avoid  injury  to  him, 
and  a  verdict  was  upheld  which  found  the  company  liable  for  injury 
to  a  pede-strian  while  passing  along  on  a  platform  which  the  company 
had  built  in  the  street  and  which  was  used  as  part  of  the  sidewalk,  by 
a  mail  sack  thrown  by  a  postal  clerk  from  one  of  the  company's  rapidly 
moving  trains.'   It  was  also  held  that  the  railroad  company  did  not 

v  New  York  &c.  R.  Co.,  14  N.  Y.  310;  Pa.  St.  66,  30  Atl.  1048,  45  Am.  St. 

Well  V.  Dry  Dock  &c.  R.  Co.,  119  N.  645n.     See   also,   Abrahams   v.   Los 

Y.  147,  23  N.  E.  487;   Hearn  v.  St.  Angeles   &c.    Co.,    124    Cal.    411,    57 

Charles  &c.  R.  Co.,  34  La.  Ann.  160.  Pac.  216. 

>"  Hicks   V.    Citizens'   R.   Co.,   124  =  Mueller  v.  Milwaukee  &c.  R.  Co., 

Mo.  115,  27  S.  W.  542,  25  L.  R.  A.  86  Wis.  340,  56  N.  W.  914,  21  L.  R. 

508,  and  note.  A.  721. 

1  Thatcher  v.  Central  &c.  Co.,  166.  'Pittsburgh  &c.  R.  Co.- v.  Warrum, 
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and  could  not  acquire  an  exclusive  right  to  the  existing  street,  either  by 
dedication  or  prescription  as  against  the  public  and  that  no  such  ex- 
clusive right  could  be  released  or  granted  to  it  by  the  municipality.* 
In  another  late  decision  it  is  held  that  running  a  train  along  a  street 
at  an  unlawful  and  dangerous  rate  of  speed,  without  signals  and  with 
no  lookout,  where  the  street  was  much  used  and  danger  of  injury  there- 
fore great,  amounts  practically  to  willfulness  and  cuts  off  the  defense  of 
contributory  negligence."  As  already  shown,  one  may  not  only  cross  a 
railroad  track  in  a  street,  but  may  also  follow  the  track  in  the  proper 
use  of  the  street ;  but  it  is  held  that  a  trespasser  walking  on  a  railroad 
track  on  the  company's  private  right  of  way  does  not  cease  to  be  a 
trespasser  merely  because  he  has  reached  a  point  intersected  by  a 
street."  If,  however,  on  reaching  the  highway  crossing  he  changes  his 
purpose  and  is  using  the  street  at  the  time  of  injury  as  an  exit  from  the 
railroad  premises  in  the  ordinary  street  use,  it  seems  that  he  should 
no  longer  be  regarded  as  a  trespasser.^ 

§  1061.   (813)  Contributory  negligence. — If  the  negligence  of  the 
plaintiff  proximately   contributes  to   his  own  injury  he  cannot,   of 


42  Ind.  App.  179,  82  N.  B.  934,  84  N. 
E.  356.  The  plaintiff  was  also  held 
free  from  contributory  negligence. 

*  But  compare  Smith  v.  Pitts- 
burgh &c.  R.  Co.,  90  Fed.  783. 

"Atchison  &c.  Ry.  Co.  v.  Baker, 
79  Kan.  183,  98  Pac.  804,  21  L.  R.  A. 
(N.  S.)  427n.  Compare  also,  Ev- 
erett v.  St.  Louis  &c.  Ry.  Co.,  214 
Mo.  54,  112  S.  W.  486;  Thompson 
v.  Aberdeen  &c.  R.  Co.,  149  N.  Car. 
155,  62  S.  E.  883. 

"Kelly  v.  Michigan  Cent.  R.  Co., 
65  Mich.  186,  31  N.  W.  904,  8  Am. 
St.  876.  See  also,  Cleveland  &c.  R. 
Co.  V.  Hlbsman,  99  111.  App.  405; 
Robards  v.  Wabash  R.  Co.,  84  111. 
App.  477. 

'Monahan  v.  Chicago  &c.  Ry.  Co., 
88  Minn.  325,  92  N.  W.  1115.  In 
McVey  v.  Chesapeake  &c.  Ry.  Co.,  46 
W.  Va.  Ill,  32  S.  E.1012,  another 
rather  interesting  and  somewhat 
similar  question  arose,  and  we  quote 
from  the  syllabus,  as  prepared  by 
the  court,  as  follows:  "When  a  rail- 
way company  has  an  exclusive  right 
of  way  running  parallel  with,  and 
adjoining  to,  a  public  street  through 
a    populous    town,    although    the 


tracks  be  used  by  the  public  habitu- 
ally as  a  footway,  it  is  error  to  in- 
struct the  jury  that,  in  running  its 
trains  and  cars  over  such  right  of 
way  through  such  town,  it  is  the 
duty  of  such  company  to  use  the 
same  degree  of  care  to  avoid  injury 
to  persons  using  such  right  of  way 
as  a  footway  as  it  would  be  re- 
quired to  use  if  the  tracks  ran 
lengthwise  through  said  town  upon 
a  public  street  or  highway.  "Xhe 
fact  that  the  tracks  upon  the  com-' 
pany's  right  of  way  are  so  used  by 
the  public  in  such  town  imposes, 
upon  the  company  the  obligation  to^ 
use  greater  care  and  prudence  in. 
running  and  managing  its  trains  at 
such  a  place  than  would  be  required 
at  places  where  the  tracks  are  not 
so  used.  The  defendant,  in  operat-, 
ing  its  road  on  tracks  so  used  by' 
the  public,  should  use  ordinary  care 
and  diligence;  and  what  constitutes 
ordinary  care  and  diligence  depends 
upon  circumstances.  It  must  be 
commensurate  with  the  dangers  in- 
cident to  the  handling  of  Its  cars 
and  trains  at  that  particular  place." 
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course,  recover.^  It  is  the  tendency  of  the  modem  decisions  to  hold 
that  it  is  the  duty  of  a  traveler  at  a  regular  eommercial  railroad  cross- 
ing, as  a  rule  of  lav,  to  look  and  listen,  and  this  rule  has  been  applied 
in  many  jurisdictions  to  those  who  cross  the  tracks  of  a  street  railway 
at  any  place  in  a  street,"  although,  as  already  shown,  the  weight  of  au- 
thority is  probably  to  the  effect  that  there  is  no  such  absolute  rule 
of  law  in  the  case  of  street  railways.  The  care  required  of  one  who  goes 
upon  the  track  of  a  horse  railway  is  not,  perhaps,  so  great  as  that  re- 
quired of  one  who  goes  upon  the  track  o|,a  commercial  railroad  because 
the  danger  is  not  so  great  j^"  but,  after  all,  reasonable  care  is  required 
in  either  case,^^  and  one  cannot  recklessly  use  the  tracks  of  any  kind 
of  a  railroad  company  or  pass  in  front  of  a  rapidly  moving  ear  upon 
"a  nice  calculation  of  the  chances"  without  doing  so  at  his  peril.  ^^  It 


'See  ante,  §§  981,  982  (769,  770). 

'Booth  Street  Railways,  §§  312, 
.315;  Kelly  v.  Hendrie,  26  Mich.  255; 
Scott  v.  Third  Ave.  R.  Co.,  16  N. 
Y.  S.  350;  Davenport  v.  Brooklyn 
City  R.  Co.,  100  N.  Y.  632,  3  N.  E. 
305;  Buzby  v.  Philadelphia  Trac- 
tion Co.,  126  Pa.  St.  559,  17  Atl.  895, 
12  Am.  St.  919;  Bunyan  v.  Citizens' 
R.  Co.,  127  Mo.  12,  29  S.  W.  842,  1 
Am.  &  Eng.  R.  Cas.  (N.  S.)  246; 
Schulte  V.  New  Orleans  &c.  R.  Co., 
44  La.  Ann.  509,  10  So.  811;  Carson 
V.  Federal  &c.  R.  Co.,  147  Pa.  St. 
219,  23  Atl.  369,  30  Am.  St.  727,  15 
L.  R.  A.  257;  Ward  v.  Rochester  &c. 
R.  Co.,  17  N.  Y.  S.  427;  Murray  v. 
Pontchartrain  R.  Co.,  31  La.  Ann. 
490;  Follet  v.  Toronto  R.  Co.,  15 
Ont.  App.  346.  See  also,  Hickey  v. 
St.  Paul  &c.  R.  Co.,  60  Minn.  119, 
61  N.  W.  893.  But  compare  Chicago 
City  R.  Co.  V.  Robinson,  127  111.  9, 
18  N.  E.  772,  11  Am.  St.  87,  4  L.  R. 
A.  126n;  Shea  v.  St.  Paul  &c.  R.  Co., 
50  Minn.  395,  52  N.  W.  902;  Lynam 
V.  Union  R.  Co.,  114  Mass.  83;  Den- 
nis V.  North  Jersey  St.  R.  Co.,  64 
N.  J.  L.  439,  45  Atl.  807.  The  sub- 
ject has  already  been  considered 
and  many  additional  authorities  on 
both  sides  are  cited  in  the  chapters 
on  street  and  interurban  railroads 
and  on  railroad  crossings.  Trav- 
elers are  not  obliged  to  stop,  before 
crossing  as  a  matter  of  law,  unless 
the  circumstances  require  it  in  the 
exercise  of  reasonable  care.    Cincin- 


nati &c.  R.  Co.  V.  Whitcomb,  66  Fed. 
915,  14  C.  C.  A.  183.  See  also,  Bal- 
timore &c.  R.  Co.  V.  Rifcowitz,  89 
Md.  338,  43  Atl.  762.  One  crossing 
behind  a  train  must  keep  a  vigilant 
watch,  and  cannot  assume  that  it 
will  not  move  backward.  Bryson  v. 
Chicago  &c.  R.  Co.,  89  Iowa  677,  57 
N.  W.  430,  60  Am.  &  Eng.  R.  Cas.  50. 

"Mentz  V.  Second  Ave.  R.  Co.,  3 
Abbott  App.  Dec.  (N.  Y.)  274;  Ly- 
nam V.  Union  R.  Co.,  114  Mass.  83. 

"  Marchel  v.  Indianapolis  St.  Ry. 
Co.,  28  Ind.  App.  133,  62  N.  B.  286, 
288   (quoting  text). 

"McClain  v.  Brooklyn  City  R. 
Co.,  116  N.  Y.  459,  22  N.  B.  1062; 
Barker  v.  Savage,  45  N.  Y.  191,  6 
Am.  Rep.  66;  May  v.  Metropolitan 
&c.  R.  Co.,  26  Miss.  748,  57  N.  Y. 
S.  277;  De  Lon  v.  Kokomo  &c.  R. 
Co.,  22  Ind.  App.  377,  53  N.  B.  847; 
Fenton  v.  Second  Ave.  R.  Co.,  126 
N.  Y.  625,  26  N.  E.  967;  Sheets  v. 
Connolly  St.  R.  Co.,  54  N.  J.  L.  518, 
24  Atl.  483;  Bunyan  v.  Citizens'  R. 
Co.,  127  Mo.  12,  29  S.  W.  842,  1  Am. 
&  Eng.  R.  Cas.  (N.  S.)  246,  and 
note;  Baltimore  &c.  R.  Co.  v.  Mali, 
66  Md.  53,  5  Atl.  87.  See  also, 
Riley  v.  Shreveport  Trac.  Co.,  114 
La.  Ann.  135,  38  So.  83;  ante, 
§§  1033-1036  (796-798).  See  also, 
for  other  cases  in  which  the  plain- 
tiff was  held  guilty  of  contributory 
negligence,  Mercier  v.  New  Orleans 
&c.  R.  Co.,  23  La.  Ann.  264;  Thomas 
v.  Citizens'  Pass.  R.  Co.,  132  Pa.  St. 
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was  also  held  in  a  recent  case  that  one  who  rode  a  bicycle  along  the 
track  of  an  electric  railway  without  looking  or  listening  for  the  ap- 
proach of  the  cars  behind  him  was  guilty  of  contributory  negligence  as 
a  matter  of  law.^' 

§  1062.   (814)  Bemedies  for  unlawful  use  of  street — ^Estoppel. — ^As 

we  have  elsewhere  shown,  mandamus  will  lie,  in  a  proper  case,  to 
compel  a  railroad  company  to  perform  its  duty  to  restore  and  repair  a 
crossing  or  other  portion  of  a  street  which  it  has  rendered  unsafe,  and 
to  construct  and  maintain  its  road  upon  or  across  a  highway  in  the 
manner  required  by  statute.^*  So,  if  it  unlawfully  constructs  and  main- 
tains its  road  in  a  highway  without  authority,  or  in  an  unauthorized 
manner,  it  may  be  indicted  as  for  a  nuisance,  ^'^  or  enjoined  in  a  proper 
case  at  the  suit  of  one  who  is  specially  damaged  thereby.^*  But  when  an 


504,  19  Atl.  286;  Wood  v.  Detroit 
&c.  R.  Co.,  52  Mich.  402,  18  N.  W. 
124,  50  Am.  Rep.  259;  Warner  v. 
People's  &c.  R.  Co.,  141  Pa.  St.  615, 
21  Atl.  737;  Miller  v.  St.  Paul  &c. 
R.  Co.,  42  Minn.  454,  44  N.  W.  533; 
Brown  v.  Broadway  &c.  R.  Co.,  50 
N.  Y.  Super.  Ct.  106;  McGrath  v. 
City  &c.  R.  Co.,  93  Ga.  312,  20  S.  B. 
317;  Boerth  v.  West  Side  R.  Co.,  87 
Wis.  288,  58  N.  W.  376;  Brady  v. 
Consolidated  Traction  Co.,  64  N.  J. 
L.  373,  45  Atl.  805;  Cawley  v.  La 
Crosse  &c.  Co.,  106  Wis.  239,  82  N. 
W.  197.  But  compare  Cross  v.  Cali- 
fornia &c.  R.  Co.,  102  Cal.  313,  36 
Pac.  673;  Patterson  v.  Townsend, 
91  Iowa  725,  59  N.  W.  205;  Mills  v. 
Brooklyn  &c.  R.  Co.,  10  Misc.  (N. 
Y.)  1,  30  N.  Y.  S.  532;  Reilly  v. 
Third  Ave.  R.  Co.,  16  Misc.  (N.  Y.) 
11,  37  N.  Y.  S.  593.  As  to  the  care 
required  of  children  see  note,  in  1 
Am.  &  Eng.  R.  Cas.  (N.  S.)  264, 
where  most  of  the  recent  cases  are 
collected  and  reviewed. 

"Everett  v.  Los  Angeles  &c.  R. 
Co.,  115  Cal.  105,  43  Pac.  207,  34  L. 
R.  A.  350,  42  Cent.  L.  J.  242.  See 
also,  Adolph  v.  Central  Park  &c.  R. 
Co.,  76  N.  Y.  530;  Taylor  v.  Union 
Traction  Co.,  184  Pa.  St.  465,  40  Atl. 
159,  47  L.  R.  A.  289n;  Medcalf  v. 
St.  Paul  City  Ry.  Co.,  82  Minn.  18, 
84  N.  W.  633;  Bennett  v.  Detroit 
Citizens'  St.  R.  Co.,  123  Mich.  692, 
82  N.  W.  518;  Neiij  v.  La  Crosse  &c. 


R.  Co.,  92  Fed.  85,  34  C.  C.  A.  224; 
McCarthy  v.  Detroit  Citizens'  St.  R. 
Co.,  120  Mich.  400,  79  N.  W.  631. 
But  compare  Louisville  R.  Co.  v. 
Blaydes  (Ky.),  51  S.  W.  820,  21  Ky. 
L.  480;  Haley  v.  Missouri  Pac.  Ry. 
Co.,  197  Mo.  15.  93  S.  W.  1120,  114 
Am.  St.  743. 

"Ante,  §  1056  (809). 

"Ante,  §  1046  (802);  Northern 
Cent.  R.  Co.  v.  Commonwealth,  90 
Pa.  St.  300;  Cincinnati  R.  Co.  v. 
Commonwealth,  80  Ky.  137;  Centra! 
R.  Co.  v.  State,  32  N.  J.  L.  220; 
Commonwealth  v.  Old  Colony  R. 
Co.,  14  Gray  (Mass.)  93;  Palatka 
&c.  R.  Co.  V.  State,  23  Fla.  546,  3  So. 
158,  11  Am.  St.  395;  Regina  v.  Great 
North.  &c.  R.  Co.,  9  Q.  B.  315. 

"  Brainard  v.  Connecticut  River 
R.  Co.,  7  Gush.  (Mass.)  506;  Davis  v. 
Mayor  &c.  of  New  York,  14  N.  Y. 
506,  67  Am.  Dec.  186n;  Clarke  v. 
Blackmar,  47  N.  Y.  150;  Williams 
V.  New  York  Cent.  R.  Co.,  16  N.  Y. 
97,  69  Am.  Dec.  651;  Birmingham 
R.  &c.  Co.  V.  Moran,  151  Ala.  187, 
44  So.  152,  125  Am.  St.  21;  Harhach 
V.  Des  Moines  &c.  R.  Co.,  80  Iowa 
593,  44  N.  W.  348,  43  Am.  &  Eng. 
R.  Cas.  115;  Pettis  v.  Johnson,  56 
Ind.  139;  Lewis  v.  Pennsylvania  R. 
Co.,  19  N.  J.  L.  71,  33  Atl.  932;  Wil- 
lamette Iron  Works  v.  Oregon  R. 
&c.  Co.,  26  Ore.  224,  37  Pac.  1016, 
46  Am.  St.  620,  29  L.  R.  A.  88,  1  Am. 
&  Eng.  R.  Cas.  CN.  S,)  36;  Georgia 
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abutter  has  an  adequate  remedy  at  law  by  an  action  for  damages,  as, 
for  instance,  where  there  is  merely  negligence  in  the  construction  or 
operation  of  the  road,  by  which  he  is  injured,  he  cannot,  ordinarily, 
maintain  a  suit  to  enjoin.  The  rule  is  thus  stated  by  the  supreme  court 
of  the  United  States :  "Equitable  jurisdiction  may  be  invoked,  in  view 
of  the  inadequacy  of  the  legal  remedy,  where  the  injury  is  destructive, 
ot  of  a  continuous  character,  or  irreparable  in  its  nature ;  and  the  ap- 
propriation of  private  property  to  public  use,  under  color  of  law,  but 
in  fact  without  authority,  is  such  an  invasion  of  private  rights  as  may 
be  assumed  to  be  essentially  irremediable,  if,  indeed,  relief  may  not  be 
awarded  ex  debito  justitise.  But  where  there  is  no  direct  taking  of  the 
estate  itself,  in  whole  or  in  part,  and  the  injury  complained  of  is  the 
infliction  of  damage  in  respect  to  the  complete  enjoyment  thereof,  a 
court  of  equity  must  be  satisfied  that  the  threatened  damage  is  substan- 
tial, and  the  remedy  at  law  in  fact  inadequate,  before  restraint  will 
be  laid  upon  the  progress  of  a  public  work;  and  if  the  case  made 
discloses  only  a  legal  right  to  recover  damages,  rather  than  to  demand 
compensation,  the  court  will  decline  to  interfere."^''    An  abutter  may 


&c.  R.  Co.  V.  Ray,  84  Ga.  376,  11  S. 
E.  352;  Harrington  v.  St.  Paul  &c. 
R.  Co.,  17  Minn.  215;  Taylor  v.  Bay 
City  St.  R.  Co.,  80  Mich.  77,  45  N. 
W.  335;  Pepper  v.  Union  R.  Co.,  113 
Tenn.  53,  85  S.  W.  864;  Green  v. 
Aurora  Rys.  Co.,  157  Fed.  85,  84  C. 
C.  A.  589;  Wildes  v.  Aurora  &c.  Co., 
216  111.  493,  75  N.  B.  194  (when 
abutter  owns  the  fee).  But  see  Cof- 
feen  v.  Chicago  &c.  R.  Co.,  84  Fed. 
46,  28  C.  C.  A.  274;  Doane  v.  Rail- 
road Co.,  165  111.  510,  46  N.  B.  520, 
56  Am.  St.  265,  36  L.  R.  A.  97.  A 
mandatory  injunction  was  granted 
In  Buchholz  v.  New  York  &c.  R.  Co., 
148  N.  Y.  640,  43  N.  B.  76.  So  in 
Northern  Cent.  R.  Co.  v.  Canton  Co., 
104  Md.  682,  65  Atl.  337.  As  to  when 
the  municipality  may  maintain  in- 
junction, see  People  v.  Rock  Island, 
215  111.  488,  74  N.  B.  437,  106  Am. 
St.  179;  Inhabitants  of  Spring- 
field V.  Connecticut  &c.  R.  Co., 
4  Cush.  (Mass.)  63;  Town  Council 
of  Johnston  v.  Providence  &c.  R. 
Co.,  10  R.  I.  ,365;  Inhabitants  of 
Greenwich  v.  Baston  &c.  R.  Co.,  24 
N.  J.  Bq.  217;  Rio  Grande  R.  Co.  v. 
Brownsville,  45  Tex.  88.  See  also, 
Fenelon  Falls  v.  Victoria  R.  Co.,  29 


Grant  Ch.  (U.  C.)  4;  Gloucester  Tp. 
V.  Canada  Atlantic  R.  Co.,  3  Ont. 
L.  R.  85.  In  Louisville  &c.  R.  Co. 
V.  Cowley,  —  Ala.  — ,  50  So.  1015,  as 
in  other  cases  cited  in  the  chapter 
on  rights  and  remedies  of  abutters, 
it  is  held  that  several  abutters  af- 
fected in  the  same  way  may  join  in 
a  bill  to  restrain  or  enjoin  the  ob- 
struction. See  also,  as  to  abutter's 
right  to  damages,  Lentell  v.  Boston 
&c.  R.  Co.,  202  Mass.  115,  88  N.  E. 
765;  Hutchison  v.  International  &c. 
R.  Co.,  102  Tex.  471,  119  S.  W.  85. 

"Osborne  v.  Missouri  Pac.  R.  Co., 
147  U.  S.  248,  37  L.  ed.  155,  13  Sup. 
Ct.  299.  See  also.  Booth  St.  Rail- 
ways, 189;  Tiedeman  Munic.  Corp., 
§  307;  2  Dillon  Munic.  Corp.,  §  723d; 
Story  V.  New  York  El.  R.  Co.,  90 
N.  Y.  122,  179,  43  Am.  Rep.  146,  7 
Am.  &  Eng.  R.  Cas.  596;  Lahr  v. 
Metropolitan  El.  R.  Co.,  104  N.  Y. 
268,  10  N.  B.  528;  Columbus  &c.  R. 
Co.  v.  Witherow,  82  Ala.  190,  3  So. 
23;  State  v.  Berdetta,  73  Ind.  185,  38 
Am.  Rep.  117n;  Lorie  v.  North  Chi- 
cago &c.  R.  Co.,  32  Fed.  270;  Morris 
&c.  R.  Co.  v.  Prudden,  20  N.  J.  Eq. 
530;  Truesdale  v.  Peoria  &c.  Co.,  101 
111.  561;    Stetson  ▼.  Chicago  &c.  R. 
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also  maintain  ejectment  where  a  railroad  is  constmeted,  without  au- 
thority, upon  a  highway  of  which  he  owns  the  fee.^'  But  he  may  waive 
his  right  to  maintain  injunction  or  ejectment  or  lose  it  by  delay  under 
such  circumstances  as  to  create  an  estoppel.  ^°  It  has  also  been  held 
that  the  city  may  be  estopped  to  deny  the  authority  of  a  railroad  com- 
pany to  maintain  its  tracks  across  a  street.^"  i 

§  1063.  (815)  Bights  of  landowners  who  are  not  abutters. — It 
seems  clear  to  us  that,  upon  principle,  a  landowner's  easement  of  access 
must,  as  a  general  rule,  include  the  right  to  have  so  much  of  the  street 
kept  open,  at  least,  as  will  give  him  an  outlet  to  some  connecting  street ; 
and  it  follows,  therefore,  that  where  a  railroad  is  built  across  the  mouth 
of  a  cul-de-sac  so  as  to  deprive  him  of  his  only  means  of  access,  he  is 
entitled  to  damages,  although  his  property  does  not  abut  upon  that  por- 


Cc,  75  111.  74;  Walther  v.  Chicago 
&c.  R.  Co.,  215  111.  456,  74  N.  E. 
461;  Norfolk  &c.  R.  Co.  v.  Smoot, 
81  Va.  495;  Heath  v.  Des 
Moines  &c.  R.  Co.,  61  Iowa  11,  15 
N.  W.  573;  Union  Pac.  R.  Co.  v. 
Foley,  19  Colo.  280,  35  Pac.  542; 
Kavanagh  v.  Mobile  &c.  R.  Co.,  78 
Ga.  271;  Fogg  v.  Nevada  &c.  R.  Co., 
20  Nev.  429,  23  Pac.  840;  Burrus  v. 
City  of  Columbus,  105  Ga.  42,  31 
S.  E.  124;  Arbenz  v.  Wheeling  &c. 
R.  Co.,  33  W.  Va.  1,  10  S.  E.  14,  5 
L.  R.  A.  371;  Griffin  v.  Southern 
Ry.  Co.,  150  N.  Car.  312,  64  S.  E.  16. 
"Terre  Haute  &c.  R.  Co.  v.  Rodel, 
89  Ind.  128,  46  Am.  Rep.  164;  Cox 
V.  Louisville  &c.  R.  Co.,  48  Ind.  178; 
Weyl  V.  Sonoma  &c.  R.  Co.,  69  Cal. 
202,  10  Pac.  510;  Louisville  &c.  R. 
Co.  V.  Liebfried,  92  Ky.  407,  17  S. 
W.  870,  13  Ky.  L.  645;  Carpenter  v. 
Oswego  &c.  R.  Co.,  24  N.  Y.  655; 
Weisbrod  v.  Chicago  &c.  R.  Co.,  21 
Wis.  602;  Phillips  v.  Dunkirk  &c. 
R.  Co.,  78  Pa.  St.  177;  Perry  v.  New 
Orleans  &c.  R.  Co.,  55  Ala.  413,  28 
Am.  Rep.  740;  Proprietors  of  Locks 
&c.  V.  Nashua  &c.  R.  Co.,  104  Mass. 
1,  6  Am.  Rep.  181.  See  also,  Bork 
V.  United  New  Jersey  &c.  Canal  Co., 
70  N.  J.  L.  268,  57  Atl.  412,  64  L.  R. 
A.  836,  103  Am.  St.  808.  But  see 
Edwardsville  R.  Co.  v.  Sawyer,  92 
111.  377. 

38—11  Elliott  R.  and  S. 


"Porter  v.  Midland  R.  Co.,  125 
Ind.  476,  25  N.  E.  556,  46  Am.  & 
Eng.  R.  Cas.  70;  Burkam  v.  Ohio 
&c.  R.  Co.,  122  Ind.  344,  23  N.  B. 
799;  Midland  R.  Co.  v.  Smith,  113 
Ind.  233,  15  N.  E.  256;  Reichert  v. 
St.  Louis  &c.  R.  Co.,  51  Ark.  491,  11 
S.  W.  696,  38  Am.  &  Eng.  R.  Cas. 
453;  Hanlin  v.  Chicago  &c.  R., 
61  Wis.  515,  21  N.  W.  623,  20  Am. 
&  Eng.  R.  Cas.  70;  Haskell  v.  New 
Bedford,  108  Mass.  208;  State  v.  At- 
lantic City,  34  N.  J.  L.  99;  Balti- 
more &c.  R.  Co.  V.  Strauss,  37  Md. 
237;  Merchants'  &c.  Co.  v.  Chicago 
&c.  R.  Co.,  79  Iowa  613,  44  N.  W. 
900;  Roberts  v.  Northern  Pac.  R. 
Co.,  158  U.  S.  1,  39  L.  ed.  873,  15 
Sup.  Ct.  756,  758.  See  also.  Griffin 
V.  Southern  Ry.  Co.,  150  N.  Car.  312, 
64  S.  E.  16;  Hendrix  v.  Southern 
Ry.  Co.,  130  Ala.  205,  30  So.  596,  89 
Am.  St.  27;  Good  v.  Queens  Run 
Fire  Brick  Co.,  224  Pa.  496,  73  Atl. 
906. 

=°City  of  Chicago  v.  Union  &c. 
Co.,  164  III.  224,  45  N.  E.  430,  35  L. 
R.  A.  281.  And  the  company  may 
be  estopped  to  deny  that  a  road 
which  crosses  its  track  is  a  public 
road.  Pennsylvania  R.  Co.  v. 
Greensburg  &e.  R.  Co.,  176  Pa.  St. 
559,  35  Atl.  122,  36  L.  R.  A.  839. 
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tion  of  the  street  where  the  railroad  is  constructed.^^  It  would  seem 
also,  upon  principle,  that  where  the  easement  of  access  is  seriously  im- 
paired, although  not  destroyed,  and  a  material  depreciation  in  value  of 
the  property  is  caused  by  the  permanent  obstruction  of  a  street,  the 
owner  suffers  a  special  injury,  and  is  entitled  to  damages,  even  though 
his  property  does  not  abut  directly  upon  that  portion  of  the  street. ''' 
The  great  weight  of  authority,  however,  is  to  the  effect  that,  as  a 
general  rule  at  least,  the  owner  of  property  abutting  on  the  street  at 
a  distance  from  the  point  obstructed  suffers  no  special  or  peculiar  dam- 
age, and  cannot  recover  for  any  depreciation  in  the  value  of  his  prop- 
erty caused  thereby,  even  where  the  railroad  company  is  required  by 
law  to  compensate  the  owner  for  all  property  damaged.^'  But  in  some 


^Brakken  v.  Minneapolis  &c.  R. 
Co.,  29.  Minn.  41,  11  N.  W.  124; 
Brakken  v.  Minneapolis  &c.  R.  Co., 
32  Minn.  425,  21  N.  W.  414;  Penn- 
sylvania Co.  V.  Stanley,  10  Ind.  App. 
421,  37  N.  E.  288.  See  also,  Fitzer 
V.  St.  Paul  City  Ry.  Co.,  105  Minn. 
221,  117  N.  W.  434,  127  Am.  St.'  557; 
Johnston  v.  Old  Colony  R.  Co.,  18 
R.  I.  642,  29  Atl.  594,  49  Am.  St. 
800;  Jackson  v.  Kiel,  13  Colo.  378, 
22  Pac.  504,  16  Am.  St.  207,  6  L.  R. 
A.  254n. 

^  In  Lewis  Eminent  Domain, 
§  227,  the  author  comments  on  the 
case  of  Rude  v.  St.  Louis,  93  Mo. 
408,  as  follows:  "If  the  plaintiff's 
premises  were  depreciated  in  value 
by  reason  of  the  ohstruction  com- 
plained of,  then,  it  seems  to  us, 
both  the  premise  and  conclusion  of 
the  court  are  wrong.  When  prop- 
erty is  so  situated  with  respect  to 
a  t)uhlic  way  that  its  permanent 
obstruction  depreciates  its  market 
value,  then  the  owner  of  the  prop- 
erty suffers  a  special  and  peculiar 
damage  by  reason  of  such  obstruc- 
tion, different  from  that  of  the  pub- 
lic generally.  *  *  *  The  right  to 
damages  cannot  be  reduced  to  a 
question  of  distance,  hut  depends 
upon  the  fact  of  the  market  value 
of  the  premises  being  actually  de- 
preciated by  reason  of  the  obstruc- 
tion or  improvement.  The  point 
was  fully  considered  in  McCarthy  v. 
Metropolitan  Board  &c.,  L.  R.  8  C.  P. 
191,  210,  and  in  reference  to  it  Jus- 
tice Bramwell  says:    'If  it  is  to  be 


asked  where  the  line  is  to  be  drawn, 
I  answer,  not  by  distance  in  point  of 
measurement.  Premises  might  be 
injuriously  affected  by  the  stopping 
of  a  landing  place  ten  miles  away, 
if  there  was  no  other  within  twenty 
of  the  premises  affected.'  "  See  also, 
Fritz  V.  Hobson,  19  Am.  L.  Reg. 
(N.  S.)  615,  and  note;  Cushing-Wet- 
more  Co.  v.  Gray,  152  Cal.  118,  92 
Pac.  70,  125  Am.  St.  47,  and  note; 
City  of  Chicago  v.  Baker,  98  Fed. 
830,  39  C.  C.  A.  318. 

»Buhl  V.  Fort  St.  &c.  Co.,  98 
Mich.  596,  57  N.  W.  829,  23  L.  R.  A. 
392,  9  Lewis'  Am.  R.  &  Corp.  R. 
l73;'Rochette  v.  Chicago  &c.  R.  Co., 
32  Minn.  201,  20  N.  W.  140;  Shau- 
but  V.  St.  Paul  &c.  R.  Co.,  21  Minn. 
502;  Dantzer  v.  Indianapolis  Union 
R.  Co.,  141  Ind.  604,  39  N.  E.  223, 
50  Am.  St.  343,  34  L.  R.  A.  769,  11 
Lewis'  Am.  R.  &  Corp.  R.  249.  (But 
see  O'Brien  v.  Central  Iron  &c.  Co., 
158  Ind.  218,  63  N.  E.  302,  92  Am. 
St.  305;  State  v.  Indianapolis  Union 
Ry.  Co.,  160  Ind.  45,  66  N.  E.  163, 
60  L.  R.  A.  831.)  Rude  v.  St.  Louis, 
93  Mo.  408;  State  v.  City  of  Eliza- 
beth, 54  N.  J.  L.  462,  24  Atl.  495; 
Morgan  v.  Des  Moines  &c.  R.  Co., 
64  Iowa  589,  21  N.  W.  96,  52  Am. 
Rep.  462;  Stan  wood  v.  City  of  Mai- 
den, 157  Mass.  17,  31  N.  E.  702,  16 
L.  R.  A.  591;  McGee's  Appeal,  114 
Pa.  St.  470,  8  Atl.  237;  City  of  East 
St.  Louis  v.  O'Flynn,  119  111.  200, 
10  N.  E.  395,  59  Am.  Rep.  795; 
Parker  v.  Catholic  Bishop,  146  111. 
158,  34  N.  E.  473;,  Glasgow  v.   St. 
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jurisdictions,  in  most  of  which  constitutional  or  statutory  provisions 
exist  requiring  compensation  where  property  is  "injured"  or  "dam- 
aged," it  has  heen  held  that  a  property  owner  may  be  entitled  to  dam- 
ages, although  the  obstruction  is  not  directly  in  front  of  his  premises, 
and,  in  some  instances,  even  though  his  property  may  not  directly  abut 
upon  the  street.^*  This  subject  has  already  been  so  far  considered  in 


Louis,  107  Mo.  198,  17  S.  "W.  743; 
Smith  V.  City  of  Boston,  7  Cush. 
(Mass.)  254;  Whitsett  v.  Union  &c. 
R.  Co.,  10  Colo.  243,  15  Pac.  339; 
Houck  V.  Wachter,  34  Md.  265,  6 
Am.  Rep.  332;  Polack  v.  Trustees, 
48  Cal.  490;  Gerhard  v.  Seekonk  &c. 
Commissioners,  15  R.  I.  334,  5  Atl. 
199;  Kings  Co.  &c.  Insurance  Co.  v. 
Stevens,  101  N.  Y.  411,  5  N.  E.  353; 
Coster  V.  Mayor  &c.,  43  N.  Y.  399; 
Barr  v.  City  of  Oskaloosa,  45  Iowa 
275;  Heller  v.  Atchison  &c.  R.  Co., 
28  Kan.  625.  See  also,  Kinnear 
Mfg.  Co.  v.  Beatty,  65  Ohio  St.  264, 
62  N.  E.  341,  87  Am.  St.  600;  Meyer 
V.  Richmond,  172  U.  S.  82,  43  L.  ed. 
374,  19  Sup.  Ct.  106.  So,  it  is  held 
in  a  recent  case  that  an  abutter  ig 
not  entitled  to  damages  where  the 
company  moved  its  track  and 
changed  the  grade  as  required  by 
the  city.  Chicago  &c.  R.  Co.  v. 
Johnson,  —  Ind.  App.  — ,  90  N.  E. 
507.  See  also,  Chicago  Flour  Co.  v. 
Chicago,  243  111.  268,  90  N.  B.  674 
(change  of  grade). 

=*See  Rigney  v.  Chicago,  102  HI. 
64;  Chicago  &c.  R.  Co.  v.  Darke,  148 
111.  226,  35  N.  E.  750;  Lake  Erie  &c. 
R.  Co.  V.  Scott,  132  111.  429,  24  N.  E. 
78,  8  L.  R.  A.  330n  (but  see  City  of 
Chicago  V.  Union  &c.  Ass'n,  102  111. 
379,  40  Am.  Rep.  598);  Columbus 
Railway  Co.  v.  Gardner,  45  Ohio  St. 
309,  13  N.  E.  69;  Lake  Roland  &c. 
R.  Co.  V.  Webster,  81  Md.  529,  32 
Atl.  186,  1  Am.  &  Eng.  R.  Cas. 
(N.  S.)  360;  Atchison  &c.  R.  Co.  v. 
Boerner,  34  Neb.  240,  51  N.  W.  842, 
33  Am.  St.  637;  Collins  v.  Land  Co., 
128  N.  Car.  563,  39  S.  E.  21,  83  Am. 
St.  720 ;  Butler  v.  P.  R.  Penn  Tobac- 
co Co.,  —  N.  Car.  — ,  68  S.  E.  12; 
Longworth  v.  Sedevic,  165  Mo.  221, 
65  S.  W.  260;  Mason  City  R.  &c.  Co. 
V.  Wolf,  148  Fed.  961,  78  C  C.  A. 
589;   Fitzer  v.  St.  Paul  City  R.  Co., 


105  Minn.  221,  117  N.  W.  434,  18  L. 
R.  A.  (N.  S.)  268;  Jackson  v.  Kiel, 
13  Colo.  378,  22  Pac.  504,  16  Am.  St. 
207,  6  L.  R.  A.  254n;  Kearney  v. 
Metropolitan  &c.  R.  Co.,  13  N.  Y.  S. 
608.  See  also,  Cushing-Wetmore  Co. 
v.  Gray,  152  Cal.  118,  92  Pac.  70,  125 
Am.  St.  47.  But  see  Mooney  v.  New 
York  &c.  R.  Co.,  16  Daly  (N.  Y.)  145; 
Morgan  v.  Des  Moines  &c.  R.  Co.,  64 
Iowa  589,  21  N.  W.  96,  52  Am.  Rep. 
462.  And  in  many  cases  where  the 
provision  for  the  payment  of  dam- 
ages is  not  limited  to  those  arising 
solely  from  the  construction  of  the 
road,  injuries  from  smoke,  vibration, 
noise,  and  the  like,  have  been  held 
proper  elements  of  damage.  Omaha 
&c.  R.  Co.  V.  Janecek,  30  Neb.  276, 
46  N.  W.  478,  27  Am.  St.  399;  Gaines- 
ville &c.  R.  Co.  V.  Hall,  78  Tex. 
169,  14  S.  W.  259,  22  Am.  St.  42n,  9, 
L.  R.  A.  298n;  Henderson  &c.  R. 
Co.  V.  Dechamp,  95  Ky.  219,  24  S. 
W.  605,  16  Ky.  L.  82,  7  Am.  St.  593; 
Chicago  &c.  R.  Co.  v.  Loeb,  118  111. 
203,  8  N.  E.  460,  59  Am.  Rep.  341n. 
See  also,  Pennsylvania  &c.  R.  Co.  v. 
Walsh,  124  Pa.  St.  544,  17  Atl.  186, 
10  Am.  St.  611,  distinguishing  Penn- 
sj'Ivania  R.  Co.  v.  Lippincott,  116 
Pa.  St.  472,  9  Atl.  871,  2  Am.  St. 
618;  Abend:  oth  v.  Manhattan  R.  Co., 
122  N.  Y.  1,  25  N.  E.  496,  19  Am. 
St.  461,  11  L.  R.  A.  634n;  and 
other  New  York  elevated  rail- 
way cases  therein  cited;  King 
V.  Vicksburg  Ry.  &c.  Co.,  88  Miss. 
456,  42  So.  204,  117  Am.  St. 
749,  6  L.  R.  A.  (N.  S.)  1036;  St. 
Louis  &c.  Ry.  Co.  v.  Shaw  (Tex.  Civ. 
App.),  88  S.  W.  817.  But  see  Penn- 
sylvania Co.  V.  Pennsylvania  &c.  R. 
Co.,  151  Pa.  St.  334,  25  Atl.  107,  31 
Am.  St.  762;  Austin  v.  Augusta  &c. 
R.  Co.,  108  Ga.  671,  34  S.  E.  852,  47 
L.  R.  A.  755;  Smith  v.  St.  Paul  &c. 
Ry.  Co.,  39  Wash.  355,  81  Pac.  840, 
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the  chapters  on  eminent  domain,  obstructions,  and  rights  and  remedies 
of  abutters  that  it  needs  no  further  treatment  here. 

109  Am.  St.  889,  70  L.  K.  A.  1018,    Co.,  199  Mass.  292,  85  N.  E.  475,  20 
and  note;  Davis  t.  New  England  R.    L.  R.  A.  (N.  S.)  1061,  and  note; 
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Section 

1064.  Municipal  control  of  telephone 

lines  —  Police   power  —  Post 
roads. 

1065.  Consent  of  municipality — Con- 

ditions. 

1066.  Regulation  of  use  of  streets  by 

electric  companies. 

1067.  Illustrative  cases. 

1068.  Limitations  of  police  power — 

Vested  rights. 

1069.  Charter  and  contract  rights — 

Construction    and    extent    of 
power. 

1070.  Liability  of  electric  companies 

for  injuries  to  persons  using 
highways. 


Section 

1071.  Duty  of  electric  companies. 

1072.  Liability  of  electric  companies 

for    negligence  —  Illustrative 
cases. 

1073.  Duty  and  liability  of  company 

in  regard  to  wires. 

1074.  Duty  of  municipality  respect- 

ing use  of  streets. 

1075.  Application  of  the  doctrine  of 

contributory  negligence. 

1076.  Presumption    of    negligence — 

Res  ipsa  loquitur. 

1077.  Conflicting     uses     of     electric 

wires — Interference     of     cur- 
rents. 


§  1064.  (816)  Municipal  control  of  telephone  lines — Police  power 
— Post  roads. — The  police  power  with  which^  as  government  instru- 
mentalities, municipal  corporations  are  invested,  clothes  such  corpora- 
tions with  authority  to  regulate  the  use  of  streets  by  telephone  and 
telegraph  companies.  The  acts  of  congress  in  relation  to  post  roads  do 
not  impair  the  police  power  of  the  state  or  its  municipalities,^  nor,  as 
a  general  rule,  do  other  acts  of  that  body,  for  all  rights  are  acquired 


'Michigan  Tel.  Co.  v.  City  of 
Charlotte,  93  Fed.  11;  Toledo  v. 
Western  Un.  Tel.  Co.,  107  Fed.  10; 
Ganz  V.  Ohio  Postal  Tel.  Cable  Co., 
140  Fed.  692,  72  C.  C.  A.  186;  "West- 
ern Un.  Tel.  Co.  v.  City  of  Richmond, 
178  Fed.  310  (but  consent  of  state  or 
municipal    authorities    is    not    re- 


quired); American  &c.  Co.  v.  He.3s, 
125  N.  Y.  641,  26  N.  B.  919,  21  Am. 
St.  764,  13  L.  R.  A.  454n.  See  gen- 
erally, as  to  police  power,  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659,  24  L. 
ed.  1036;  Charlotte  &c.  R.  Co.  v. 
Gibbes,  142  U.  S.  386,  35  L.  ed.  1051, 
12  Sup.  Ct.  255. 
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subject  to  that  pojrer.^  The  police  power  of  a  state  is  very  broad  and 
comprehensive,  but  is  not  unlimited.* 

§  1065.  (817)  Consent  of  municipality — Conditions. — Where  the 
consent  of  the  municipality  is  made  a  condition  precedent,  the  city  may 
usually  impose  conditions  which  amount'  to  more  than  mere  police 
regulations.  Thus,  it  may  not  only  designate  the  route,  the  location  of 
poles  and  wires,  and  the  like,  but  it  may  also,  in  many  instances,  exact 
conditions  as  the  price  of  its  consent  far  more  onerous  than  it  would 
have  any  right  to  prescribe  as  mere  police  regulations  where  its  consent 
was  not  required  or  after  it  had  once  been  given.  This  subject,  however, 
is  sufficiently  treated  elsewhere.* 

§  1066.  (818)  Regulation  of  use  of  streets  by  electric  companies. — 

A  municipal  corporation,  invested  with  local  control  of  the  public  ways 
may  regulate  the  use  of  such  ways  by  electric  companies,  and  may,  it 
seems,  within  limits,  change  the  mode  of  use,  although  it  may  entail 
a  large  expense  on  the  companies."  It  has  been  said  that  a  mimicipal 


=  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
L.  ed.  819;  Kidd  v.  Pearson,  128  XT. 
S.  1,  32  L.  ed.  346,  9  Sup.  Ct.  6; 
Plumley  v.  Massachusetts,  155  V.  S. 
461,  39  L.  ed.  223,  15  Sup.  Ct.  154; 
Patapsco  &c.  Co.  v.  North  Carolina 
&c.,  171  U.  S.  345,  43  L.  ed.  191,  18 
Sup.  Ct.  862;  New  York  &c.  R.  Co. 
V.  Bristol,  151  U.  S.  556,  38  L.  ed. 
269,  14  Sup.  Ct.  437;  Wabash  R.  Co. 
V.  City  of  Defiance,  167  U.  S.  88,  42 
L.  ed.  87,  17  Sup.  Ct.  748;  Chicago 
&e.  R.  Co.  V.  Nebraska,  170  U.  S.  57, 
42  L.  ed.  948,  18  Sup.  Ct.  513; 
Georgia  R.  &c.  Co.  v.  Smith,  128  U. 
S.  174,  32  L.  ed.  377,  9  Sup.  Ct.  47; 
Coates  V.  Mayer,  7  Cow.  (N.  Y.) 
585.  But  one  telegraph  company 
cannot  be  given  the  exclusive  use 
of  a  post  road.  Richmond  v.  South- 
ern &c.  Co.,  174  U.  S.  761,  43  L.  ed. 
1162,  19  Sup.  Ct.  778. 

'Authorities  cited,  2  Elliott  Rail- 
roads (2d  ed),  §  664,  and  post,  §  820. 

'See  ante,  §  940  (743);  also,  At- 
torney-General V.  Walworth  Light 
&c.  Co.,  157  Mass.  86,  31  N.  E.  482, 
16  L.  R.  A.  398;  City  of  St.  Paul  v. 
Freedy,  86  Minn.  350,  90  N.  W.  781; 
City  of  Lancaster  v.  Briggs,  118 
Mo.  App.  570,  96  S.  W.  314;  Meyers 


v.  Hudson  County  Elec.  Co.,  60  N.  J. 
L.  350,  37  Atl.  618;  Kensington 
Elec.  Co.  V.  Philadelphia,  187  Pa. 
St.  446,  41  Atl.  309;  Lancaster  v. 
Edison  Elec.  Illuminating  Co.,  8  Pa. 
Co.  Ct.  178;  Southern  Bell  Tel.  Co. 
V.  Richmond,  103  Fed.  31,  44  C.  C. 
A.  147;  Coverdale  v.  Edwards,  155 
Ind.  374,  58  N.  E.  495;  St.  Louis  v. 
Western  Un.  Tel.  Co.,  148  U.  S.  92,  37 
L.  ed.  380,  13  Sup.  Ct.  485;  City  of 
Indianapolis  v.  Consumers'  Gas 
Trust  Co.,  144  Fed.  640,  75  C.  C.  A. 
442;  City  of  Memphis  v.  Postal  Tel. 
Cable  Co.,  145  Fed.  602,  76  C.  C.  A. 
292.  A  township,  however,  has  no 
right  to  designate  for  a  telephone 
route  a  county  road  over  which  the 
township  has  no  control.  Hudson 
&c.  Tel.  Co.  V.  Township  Committee 
of  Linden  Twp.,  —  Conn.  — .  76  Atl. 
444. 

"  State  V.  Murphy,  134  Mo.  548,  31 
S.  W.  784,  34  S.  W.  51,  35  S.  W. 
1132,  56  Am.  St.  515,  34  L.  R.  A. 
369n;  St.  Louis  v.  Western  Union 
Tel.  Co.,  149  U.  S.  465,  469,  37  L.  ed. 
810,  13  Sup.  Ct.  990;  Julia  Building 
Ass'n  v.  Bell  Tel.  Co.,  88  Mo.  258, 
57  Am.  Rep.  398;  City  of  St.  Louis 
V.  Bell  Tel.  Co.,  96  Mo.  623,  629,  10 


599  ELECTEIC  WIRES  AND  POLES  IN  STKEETS.       §  1066 

corporation  cannot  arbitrarily  require  a  change  in  the  location  of  poles, 
wires  or  other  appliances,  but  it  is  difficult  to  say  what  can  be  consid- 
ered an  arbitrary  exercise  of  power,  for  there  can  be  no  doubt,  we  think, 
that  under  the  police  power  such  a  corporation  may  compel  changes 
to  be  made  whenever  necessary  to  promote  the  public  welfare,  and  that 
to  a  very  great  extent  the  corporate  authorities  must  be  the  judges  of 
what  is  required  by  the  public  welfare."  At  all  events,  it  is  clear  that 
a  very  broad  discretion  in  relation  to  such  matters  is  conferred  upon 
the  municipal  officers.  It  has  been  held  that  although  a  municipal 
corporation  may  grant  to  an  electric  company  the  right  to  use  the 
street,  either  by  authorizing  poles  and  wires  to  be  placed  upon  or  over 
the  surface  of  the  street,  or  by  requiring  wires  to  be  carried  under 
ground,  it  cannot  authorize  such  a  use  as  will  divert  the  streets  from 
the  use  for  which  they  were  primarily  intended,  namely,  that  of  pub- 
lic travel.^  But  the  authority  of  a  municipal  corporation,  where  not 
restricted  by  statute,  to  license  the  use  of  its  streets  by  electric  or  other 
companies  of  a  similar  nature,  under  the  powers  usually  granted,  is 
asserted  by  many  cases;  and  the  mode  in  which  such  companies  may 
use  the  streets,  provided  their  character  as  public  ways  is  not  destroyed, 
is,  as  a  rule,  a  matter  to  be  determined  by  the  municipality  in  the 
exercise  of  a  sound  discretion.'   It  has  been  held,  however,  that  an  ordi- 

S.  W.  197,  9  Am.  St.  370,  2  L.  R.  A.  28  S.  W.   627;    Dubach  v.  Hannibal 

278n;   Ferrenbach  v.  Turner,  86  Mo.  &c.  R.  Co.,  89  Mo.  483,  488;   Belcher 

416,  56  Am.  Rep.  437;   Schopp  v.  St.  v.  St.  Louis  &c.  Co.,  82  Mo.  121,  124; 

Louis,  117   Mo.   131,   136,   22    S.  W.  Schopp   v.    St.   Louis,   117    Mo.   131, 

898,  20  L.  R.  A.  783.     But  compare  136,  22  S.  W.  898,  20  L.  R.  A.  783; 

Allegheny     County     Light     Co.     v.  Hudson  River  &c.  Co.  v.  Watervliet 

Booth,  216  Pa.  564,  66  Atl.  72,  9  L.  R.  Co.,  135  N.  Y.  393,  32  N.  E.  148, 

R.  A.  (N.  S.)  404n.  31  Am.  ,"=51.  838,  17  L.  R.  A.  674.    See 

°  This  discretion  is  so  comprehen-  also,  Ganz  v.  Ohio  Postal  Tel.  Cable 
sive  that  practically  it  is  extremely  Co.,  140  Fed.  692,  72  C.  C.  A.  186; 
difficult  to  determine  what  can  be  City  of  Mobile  v.  Louisville  &c.  R. 
regarded  as  an  arbitrary  exercise  of  Co.,  124  Ala.  132,  26  So.  902;  Pitts- 
power.  See  also.  Grand  Trunk  &c.  burgh  &c.  R.  Co.  v.  Warrum,  42  Ind. 
Ry.  Co.  V.  City  of  South  Bend,  —  App.  179,  82  N.  E.  934,  84  N.  E.  356; 
Ind.  — ,  89  N.  E.  885,  91  N.  E.  809 ;  Sealright  v.  Central  R.  Co.,  73  N.  J. 
Bacon  v.  Boston  &c.  R.  Co.,  —  Vt.  — ,  L.  625,  64  Atl.  131. 
76  Atl.  128.  "  City     of     Indianapolis     v.     Con- 

'  State  V   Murphy,  134  Mo.  548,  31  sumers'  &c.  Co.,  140  Ind.  107,  39  N. 

S.  W.  784,  34  S.  W.  51,  35  S.  W.  1132,  B.  433,  49  Am.  St.  183,  27  L.  R.  A. 

56  Am.  St.  515,  34  L.  R.  A.  369n,  cit-  514.     See  also,  Levis  v.  Newton,  75 

ing  St.  Louis  v.  Western  Union  Tel.  Fed.  884;    McPhee  &c.  Co.  v.  Union 

Co.,  149  U.  S.  465,  469,  37  L.  ed.  810,  Pac.  R.  Co.,  158  Fed.  5,  87  C.  C.  A. 

13  Sup.  Ct.  990;  Lockwood  V.Wabash  619;   Western  U.  Tel.  Co.  v.  Guern- 

R.  Co.,  122  Mo.  86,  26  S.  W.  698,  43  sey  &c.   Co.,  46  Mo.  App.   120,   135; 

Am.  St.  547,  24  L.  R.  A.  516;  Knapp  Dickson  v.  Kewanee  &c.  Co.,  53  111. 

V.  St.  Louis  &c.  R.  Co.,  126  Mo.  26,  App.  379;  Hershfleld  v.  Rocky  Moun- 
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nance  authorizing  a  telephone  company  to  construct  a  telephone  line  is 
not  valid  where  it  conflicts  with  a  statute  prohibiting  telephone  com- 
panies from  injuring  any  trees  along  the  line  of  streets  over  which 
such  companies  maintain  their  lines.*^ 

§  1067.  (819)  Illustrative  cases. — Under  the  police  power  a  city 
can  require  guard  wires  to  be  put  up  by  an  existing  company  at  places 
where  safety  requires  them.^  The  legislature  may  require  existing  com- 
panies to  place  their  wires  underground  j^"  and  a  city,  under  the  powers 
usually  granted  to  such  municipalities,  may  require  wires  to  be  placed 
underground,^^  at  least  where  they  have  not  already  been  authorized 
to  be  strung  overhead.  It  is  said  by  a  recent  text-writer  that  where 
wires  have  once  been  properly  put  up  overhead  with  municipal  consent, 
they  cannot  be  disturbed  by  the  municipality.^^  But  we  think  that, 
according  to  the  better  reason  and  the  intimations  in  the  authorities 
already  referred  to  in  this  and  the  last  preceding  section,  a  municipal- 
tain  &c.  Co.,  12  Mont.  102,  29  Pac.  Wis.  72,  57  N.  W.  970,  41  Am.  St. 
883;  Electric  R.  Co.  v.  Grand  Rap-  23,  22  L.  R.  A.  759.  And  in  the  opin- 
ids,  84  Mich.  257,  47  N.  W.  567;  ion  it  is  said:  "Municipal  corpora- 
American  U.  Tel.  Co.  V.  Town  of  tions  may  make  all  reasonable  regu- 
Harrison,  31  N.  J.  Eq.  627,  630;  Mu-  lations  for  the  location  and  use  of 
tual  U.  Tel.  Co.  v.  Chicago,  16  Fed.  electric  wires  in  the  street,  and  re- 
309;  City  of  Chester  v.  Philadelphia,  quire  all  reasonable  safeguards  for 
148  Pa.  St.  120,  23  Atl.  1070;   West-    the  same." 

ern  U.  Tel.  Co.  V.Philadelphia  (Pa.),  "People  v.  Squire,  107  N.  Y.  593. 
12  Atl.  144;  State  ex  rel.  Spokane  14  N.  E.  820,  1  Am.  St.  893  (af- 
&c.  Co.  V.  Spokane,  24  Wash.  53,  63  firmed  by  U.  S.  Supreme  Court  in 
Pac.  1116;  Marshfield  v.  Wisconsin  145  U.  S.  175,  36  L.  ed.  666,  12  Sup. 
Tel.  Co.,  102  Wis.  604,  78  N.  W.  735,  Ct.  880);  American  &c.  Tel.  Co.  v. 
44  L.  R.  A.  565n.  See  also.  City  of  Hess,  125  N.  Y.  641,  26  N.  E.  919,  21 
Owensboro  v.  Cumberland  &c.  Tel.  Am.  St.  764,  13  L.  R.  A.  454n;  Em- 
Co.,  174  Fed.  739.  But  there  must  pire  City  Subway  Co.  v.  Broadway 
be  legislative  sanction,  either  ex-  &c.  R.  Co.,  87  Hun  (N.  Y.)  279.  See 
press  or  implied,  before  a  munici-  also.  Western  U.  Tel.  Co.  v.  New 
pality  can  authorize  such  use.  Bast  York,  38  Fed.  552,  3  L.  R.  A.  449. 
Tennessee  Tel.  Co.  v.  Russellville,  "  State  of  Missouri  v.  Murphy,  170 
106  Ky.  667,  51  S.  W.  308,  21  Ky.  L.  U.  S.  78,  42  L.  ed.  955,  18  Sup.  Ct. 
305;  People  v.  Chicago  Tel.  Co.,  220  505;  Laclede  Gas  &c.  Co.  v.  Mur- 
111.  238,  77  N.  E.  245;  Keasbey  Elec-  phy,  130  Mo.  10,  31  S.  W.  594,  31 
trical  Wires,  §§  28,  35.  The  com-  L.  R.  A.  815;  State  v.  Murphy,  134 
mon  council  or  municipal  assembly  Mo.  548,  31  S.  W.  784,  34  S.  W.  51, 
is  usually  the  proper  authority.  35  S.  W.  1132,  56  Am.  St.  515,  34 
Ghee  v.  Northern  Union  Gas  Co.,  158  L.  R.  A.  369n.  See  also,  Baltimore 
N.  Y.  510,  53  N.  B.  692;  City  of  Aber-  v.  Chesapeake  &c.  Tel.  Co.,  92  Md. 
deen  v.  Honey,  8  Wash.  251,  35  Pac.  692,  48  Atl.  465.  But  compare  Vil- 
1097.  Compare  Hook  v.  Bowden  lage  of  Carthage  v.  Central  N.  Y. 
(Mo.  App.),  128  S.  W.  261.  Tel.  &c.  Co.,  185  N.  Y.  448,  78  N.  E. 

%Boland   v.   Washtenaw  &c.   Tel.    165,  113  Am.  St.  932. 
Co.,  —  Mich.  — ,  126  N.  W.  425.  '^  Keasbey  Electric  Wires  (2d  ed.), 

•State  V.  Janesville  St.  R.  Co.,  87    §  66. 
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ity  having  the  usual  police  powers  and  authority  over  its  streets,  may, 
in  the  absence  of  anything  to  the  contrary,  require  existing  companies 
to  place  wires  underground  whenever  the  public  welfare  and  safety 
reasonably  require  that  they  should  be  so  placed.  It  has  been  held 
that  a  city  may  require  a  change  in  the  location  of  poles,^^  may  prohibit 
the  suspending  of  electric  wires  over  buildings  and  close  to  the  roof,^* 
may  require  splices  on  wires,^"  may  require  a  proper  kind  of  pole,^* 
and,  in  general  may  make  such  reasonable  regulations  for  the  use  of 
electric  wires  and  poles  as  the  public  welfare  and  safety  may  require.^'^ 

§  1068.   (820)  Limitations  of  polic6  power — Vested  rights. — But 

the  police  power  is  not  unlimited,  and  while  rights  to  use  streets  for 
electric  wires  and  poles  are  taken  subject  to  that  power,  neither  the 
state  nor  its  municipalities  can  destroy  contract  and  vested  rights  by 
improper  regulations  and  enactments  under  the  guise  of  the  exercise 
of  the  police  power.  ^*    It  is  generally  held  that  a  right  granted  by  a 


"  Monongahela  v.  Monongahela 
Electric  Light  Co.,  12  Pa.  Co.  Ct.  R. 
529.  See  also.  Western  Union  Tel.  Co. 
V.  Philadelphia  (Pa.).  12  Atl.  144; 
Marshfield  v.  Wisconsin  Tel.  Co.,  102 
Wis.  604,  78  N.  W.  735,  44  L.  R.  A. 
565n;  Commonwealth  v.  Warwick, 
185  Pa.  St.  623,  40  Atl.  93;  Auer- 
bach  v.  Cuyahoga  Tel.  Co.,  9  Ohio 
Dec.  389,  7  Ohio  N.  P.  633;  Atlantic 
&c.  Ry.  Co.  V.  City  of  Cordele,  125 
Ga.  373,  54  S.  E.  155.  And  com- 
pare Interstate  &c.  Tel.  &c.  Co.  v. 
Towanda,  221  111.  299,  77  N.  E.  456. 

"  Electric  Imp.  Co.  v.  San  Fran- 
cisco, 45  Fed.  593,  13  L.  R.  A.  131. 

^'Clements  v.  Louisiana  &c.  Co., 
44  La.  Ann.  692,  11  So.  51,  32  Am. 
St.  348,  16  L.  R.  A.  43. 

"Forsythe  v.  Baltimore  &c.  Tel. 
Co.,  12  Mo.  App.  494.  See  also, 
Hardwick  v.  Vermont  Tel.  &c.  Co., 
70  Vt.  180,  40  Atl.  169. 

"  See  generally,  Wisconsin  Tel. 
Co.  V.  Oshkosh,  62  Wis.  32,  21  N.  W. 
828;  Meyers  v.  Hudson  County  Elec- 
tric Co.,  60  N.  J.  L.  350,  37  Atl.  618; 
American  Union  Tel.  Co.  v.  Town  of 
Harrison,  31  N.  J.  Eq.  627;  Mutual 
Union  Tel.  Co.  v.  Chicago,  16  Fed. 
309;  Michigan  Tel.  Co.  v.  Charlotte, 
93  Fed.  11;  Western  Un.  Tel.  Co.  v. 
City   of   Richmond,   178    Fed.   310; 


Eureka  Light  &c.  Co.  v.  Eure- 
ka, 5  Kan.  App.  669,  48  Pac. 
935;  Arnold  v.  Price,  19  R.  I. 
437,  35  Atl.  526;  Ashland  St.  R.  Co. 
v.  Ashland,  78  Wis.  271,  47  N.  W. 
619;  West  Philadelphia  Pass  R.  Co. 
v.  Philadelphia,  10  Phila.  (Pa.)  70; 
Kirby  &c.  Co.  v.  Citizens'  R.  Co., 
48  Md.  168,  30  Am.  Rep.  455;  Sub- 
urban Light  &c.  Co.  v.  Boston,  153 
Mass.  200,  26  N.  E.  447,  10  L.  R.  A. 
497;  Edison  &c.  Co.  v.  Hooper,  85 
Md.  110,  36  Atl.  113;  State  v.  Mur- 
phy, 130  Mo.  10,  31  S.  W.  594,  31 
L.  R.  A.  798,  and  note.  And,  as  ap- 
plying the  same  general  principle  in 
other  cases,  see  Northern  Pac.  Ry. 
Co.  V.  Duluth,  208  U.  S.  583,  28  Sup. 
Ct.  341,  52  L.  ed.  630;  Chicago,  B.  & 
Q.  R.  Co.  V.  Drainage  Com'rs,  200  U. 
S.  561,  26  Sup.  Ct.  341,  50  L.  ed.  596. 
"Cooley  Const.  Llm.  (5th  ed.) 
710;  Town  of  Lake  View  v.  Rose 
Hill  Cemetery,  70  111.  191,  22  Am. 
Rep.  71;  Baltimore  &c.  Co.  v.  Mayor, 
64  Fed.  153;  Rutland  Electric  Light 
Co.  v.  Marble  City  &c.  Co.,  65  Vt. 
377,  26  Atl.  635,  36  Am.  St.  868,  20 
L.  R.  A.  821;  Williams  v.  Citizens' 
R.  Co.,  130  Ind.  71,  29  N.  E.  408,  30 
Am.  St.  201,  15  L.  R.  A.  64;  People 
V.  O'Brien,  111  N.  Y.  1,  18  N.  E.  692, 
7  Am.  St.  684,  2  L.  R.  A.  255n;  Ameri- 
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municipality,  by  ordinance,  for  a  valuable  consideration,  constitutes 
an  irrevocable  contract,  at  least  where  it  is  accepted  and  acted  upon  by 
the  grantee  and  money  is  expended  upon  the  faith  thereof.^*  In  such 
cases  the  vested  right  and  the  obligation  of  the  contract  cannot  be  ma- 
terially impaired  by  attempting  to  withdraw  the  consent  of  the  munici- 
pality, or  imposing  other  conditions  not  contemplated  by  the  contract 
or  law  and  not  properly  police  regulations.''" 

§  1069.  Charter  and  contract  rights — Constmction  and  extent  of 
power. — ^A  charter  authorizing  an  electric  light  company  to  enter  upon 
any  public  street  of  a  municipal  corporation  for  the  purpose  of  its 
business,  consent  has  been  held  to  include  the  right  to  lay  conduits  be- 
neath the.  sidewalks ;  and,  though  the  charter  provided  that  no  company 
should  so  enter  on  any  street  until  after  it  had  obtained  the  consent 
of  the  municipal  council,  but  also  provided  that  the  company  might 
alter  its  system  of  distribution,  it  was  further  held  that  municipal  con- 
sent to  erect  poles  and  wires  in  the  streets  for  the  purpose  of  conduct- 
ing electricity  for  lighting  having  been  obtained  it  operated  as  a 
general  permission  to  use  the  streets  under  the  charter  which  au- 
thorized alteration  of  the  system  of  distribution  and  neither  the  mu- 
nicipality nor  a  property  owner  could  afterwards  remove  or  interfere 

can  U.  Tel.  Co.  v.  Town  of  Harrison,  St.   Louis  v.    Western    U.    Tel.   Co., 

31    N.   J.    Eq.'  627;    Inhabitants   of  63   Fed.   68;    City  of   Owensboro  v. 

Summit  Tp.  v.  New  York  &c.   Tel.  Cumberland   Tel.  &c.   Co.,   174   Fed. 

Co.,  57  N.   J.  Eq.  123,  41  Atl.   146.  739;   Morristown  v.  Bast  Tenn.  Tel. 

We  mean,  of  course,  where  the  right  Co.,   115   Fed.   304;    Sunset  Tel.  &c. 

to  revoke,  repeal  or  amend  Is  not  Co.  v.  Medford,  115  Fed.  202;   City 

reserved.  of  Plattsmouth  v.  Nebraska  Tel.  Co., 

"See  ante,  §  938  (741);  also,  Rut-  80  Neb.  460,  114  N.  W.  588,  14  L.  R. 

land   Electric   Light   Co.   v.   Marble  A.    (N.   S.)    654;    People  v.  Chicago 

City  &c.  Co.,  65  Vt.  377,  26  Atl.  635,  &c.  R.  Co.,  118  111.  113,  7  N.  E.  116; 

36   Am.   St.   868,   20   L.  R.   A.   821;  Western   Pav.    &c.    Co.    v.    Citizens' 

Suburban    Light    &c.    Co.    v.    East  St.  R.  Co.,   128   Ind.   525,   28  N.  E. 

Orange    (N.    J.    Eq.),    41    Atl.    865.  88,    25   Am.   St.   462n,   10   L.   R.   A. 

Compare,    however,    as   to   mere   li-  770n;   City  of  St.  Louis  v.  Bell  Tel. 

cense,  Elizabeth  City  v.  Banks,  150  Co.,    96    Mo.    623,    10    S.   W.   197,   9 

N.  Car.  407,  64  S.  B.  189,  22  L.  R.  A.  Am.  St.  370;    North  Hudson  &c.  R. 

925,  and  note.  Co.  v.  Hoboken,  41  N.  J.  L.  71;  State 

2°  Electric  R.  Co.  v.  Grand  Rapids,  v.  Sheboygan,  114  Wis.  505,  90  N.  W. 

84  Mich.  257,  47  N.  W.  567;  Hudson  441.   See  also,  Michigan  Trust  Co.  v. 

Tel.  Co.  V.  Jersey  City,  49  N.  J.  L.  St.  Joseph,  121  Mich.  502,  80  N.  W. 

303,   8  Atl.   123,   60  Am.   Rep.   619;  383,  80  Am.  St.  520,  47  L.  R.  A.  87n; 

City  of  New  Orleans  v.   Telephone  Old    Colony   Trust   Co.   v.   Wichita, 

&c.  Co.,  40  La.  Ann.  41,  3  So.  533,  123  Fed.  762;  Wilcox  v.  Consolidated 

8  Am.  St.  502n;  Africa  v.  Knoxville,  Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct. 

70  Fed.  729.  77  Fed.  501;   City  of  192. 
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with  conduits  laid  by  the  company  under  such  charter  authority.'' ' 
This  decision  goes  further,  perhaps,  than  any  of  those  referred  to  in 
the  last  preceding  section  and  comes  very  near  being  in  conflict  with 
some  of  the  cases  cited  in  the  sections  just  before  such  last  one.^"  And 
in  another  case  in  Pennsylvania  it  is  held  that  a  municipal  grant  of 
authority  to  a  telephone  company  to  run  and  maintain  wires  "over 
and  through"  the  streets  does  not  include  permission  to  lay  them 
under,  below,  or  beneath  the  streets.""  The  right  to  lay  underground 
wires  in  a  street,  however,  has  been  held  to  include  the  right  to  break 
up  the  surface  and  make  proper  excavations  for  such  purpose.^*  As  a 
general  rule  such  grants  of  easements,  franchises  or  rights  to  use 
streets  are  strictly  construed  as  against  the  company,  especially  whsre 
exclusive  or  perpetual  rights  are  claimed."^  So,  it  was  held  in  a  com- 
paratively late  case  that  where  a  city  had  no  charter  authority  to  grant 
perpetual  easements,  an  electric  lighting  company,  with  no  franchise 
from  the  state,  did  not  acquire  a  perpetual  or  exclusive  and  vested  right 
to  so  use  the  streets  by  the  grant  of  permission  from  the  city  council,  the 
erection  of  poles  and  the  furnishing  of  lights  to  the  city  under  several 
contracts  for  about  eleven  years,  and  the  incidental  furnishing  of  light 
to  a  few  business  houses  or  private  citizens  during  such  period.'"'   The 

=*  Allegheny  County  Light  Co.  v.  73  Fed.  716;  Water  &c.  Co.  v.  Hutch- 
Booth,  216  Pa.  564,  66  Atl.  72,  9  L.  inson,  144  Fed.  256;  ante,  §§  942 
R.  A.  (N.  S.)  404n.  (745),  1052   (806);   Blllott  on  Rail- 

^See   and   compare,   for  instance,  roads  (2d  ed.),  §  1080.   As  to  which 

State  V.  Murphy,  130  Mo.  10,  31  S.  of  conflicting  claimants  has  priority, 

W.  594,  31  L.  R.  A.   798n,  affirmed  see   Edison   Elec.   Light '*&c.    Co.   v. 

in  170  U.   S.  78,  42  L.  ed.   955,   18  Merchants'    &c.    Co.,    200    Pa.    209, 

Sup.  Ct.  505;  Geneva  v.  Geneva  Tel.  49  Atl.  766,   86  Am.   St.  712;    Paris 

Co.,  30  Misc.   (N.  Y.)   236,  62  N.  Y.  Elec.  Light  &c.  Co.  v.  Southwestern 

S.  172.  Tel.   &c.   Co.    (Tex.    Civ.    App.),    27 

^Commonwealth  v.  Warwick,  185  S.  W.  902;  post,  §  1077  (827). 

Pa.  St.  623,  40  Atl.  93.  "  Horner  v.  City  of  Eaton  Rapids, 

« Montreal  v.   Standard  Light  &c.  122   Mich.  117,   80  N.  W.  1012.     In 

Co.,  (1897)  A.  C.  527,  77  L.  T.  Rep.  the  course  of  the  opinion  the  court 

(N.  S.)  115,  66  L.  J.  P.  C.  113.  said:     "The    control    of   the   public 

^  See  generally,  Norwich  Gas  highways  is  in  the  state,  and  not 
Light  Co.  V.  Norwich  &c.  Gas  Co.,  in  the  municipalities.  Municipali- 
25  Conn.  19;  Coffeyville  Min.  &c.  ties  have  only  such  control  over 
Co.  V.  Citizens'  &c.  Co.,  55  Kan.  173,  the  streets  and  highways  as  is  con- 
40  Pac.  326;  Empire  City  Subway  ferred  upon  them  by  the  legislature, 
Co.  V.  Broadway  &c.  R.  Co.,  87  Hun  either  by  express  enactment  or  by 
(N.  Y.)  279,  33  N.  Y.  S.  1055,  159  necessary  implication.  In  a  recent 
N.  Y.  555,  54  N.  B.  1092;  City  of  New-  and  very  carefully  considered  opin- 
port  V.  Newport  Light  Co.,  89  Ky.  ion,  written  by  my  brother  Mont- 
454,  12  S.  W.  1040,  11  Ky.  L.  840;  gomery,  we  held  that  'the  power 
Scranton  Elec.  Light  &c.  Co.  v.  of  a  municipality  to  grant  an  ease- 
Scranton  &c.  Co.,  3  Pa.  Co.  Ct.  628;  ment  in  the  street  to  a  street  rail- 
Louisville  Trust  Co.  V.  Cincinnati,  way  is  not  Inherent,  but  is  derived 
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term  "highways"  in  a  statute  authorizing  the  use  of  public  highways 
usually  includes  streets/'  but  it  has  been  held  that  the  term  "public 
roads"  in  such  a  statute  does  not  include  streets.^* 

§  1070.  (821)  Liability  of  electric  companies  for  injuries  to  per- 
sons using  highways. — A  telephone  or  telegraph  company  using  a  high- 
way is  under  a  duty  to  exercise  care,  both  in  the  location  or  construc- 
tion and  in  the  use  and  maintenance  of  its  lines,  not  to  injure  persons 
using  the  highway.^"  A  license  from  the  municipal  corporation  to  use 
the  way  does  not  relieve  the  company  from  that  duty,  but,  on  the 
contrary,  the  acceptance  of  the  license  implies  a  duty  on  the  part  of  the 
electric  company  to  exercise  care  and  diligence  to  prevent  injury  to 
persons  using  the  highway.^"   So,  it  has  been  held  that  the  mere  fact 

from  the  legislature';    Detroit  Citi-  App.  Dlv.   (N.  Y.)   737,  102  N.  Y.  S. 

zens'   Street  Ry.  Co.  v.  City  of  De-  31.     But  compare  Williams   v.   Old 

troit,  110  Mich.  384,  68  N.  W.  304.  Colony  St.  Ry.  Co.,  193  Mass.   305, 

See  also.  City  of  Detroit  v.  Detroit  79  N.  E.  484. 

City  Ry.   Co.,   76   Mich.   425,   43   N.  ^Postal   Tel.   Cable  Co.   v.  Jones, 

W.    447.     When,    therefore,    private  133   Ala.  217,   32   So.   500;    Western 

parties  claim  permanent  easements  Union    Tel.    Co.    v.    Eyser,    2    Colo, 

ia  the  streets,  they  must  show  clear  141;    Wood  v.  Wilmington  City  Ry. 

title.     There  is  no  presumption  in  Co.,  5  Penn.  (Del.)  369,  64  Atl.  246; 

their    favor.      The    presumption    is  Heidt  v.  Southern  Tel.  Co.,  122  Ga. 

against  them.     The   right   to   erect  474,  50  S.  E.  361;  Brush  Elec.  Light 

poles   in  the  public  highway  is  as  Co.  v.  Kelley,  126  Ind.  220,  25  N.  E. 

much  an  easement  as  the  right  to  812,    10    L.    R.    A.    250n;     Citizens' 

lay  tracks  for  a  street  railway.    No  St.  R.  Co.  v.  Batley,  159  Ind.  368,  65 

authority   is   found    In   the   charter  N.  E.   2;    Eaton  v.   City  of  Weiser, 

of  the  defendant  for  granting  per-  12  Idaho  544,  86  Pac.  541,  118  Am. 

petual    easements    in    its    streets."  St.  225;    Lee  v.  Maryland  Tel.  Co., 

See    also,    as    to    abandonment    or  97  Md.  692,  55  Atl.  680;   Weaver  v. 

estoppel   by   accepting   new   limited  Dawson    County    Mut.    Tel.    Co.,   82 

franchise,   Cumberland    Tel.    Co.   v.  Neb.  696,  118  N.  W.  650,  22  L.  R.  A. 

Evansville,   143   Fed.   238,  74   C.   0.  (N.   S.)    1189;    Mitchell  v.   Charles- 

A.  368.  ton  Light  &c.   Co.,   45   S.   Car.   146, 

^Abbott  V.  Duluth,  104  Fed.  833;  22    S.    E.    767,    31    L.   R.    A.    577n;  ■ 

Chamberlain  v.   Iowa  Tel.  Co.,   119  Citizens'  Tel.  Co.  v.  Thomas,  45  Tex. 

Iowa  619,   93  N.  W.   596    (and  con-  Civ.  App.  20,   99  S.  W.  879;    Wolfe 

sent  of  city  is  unnecessary);    East  v.  Erie  Tel.  Co.,  33  Fed.  320;  South- 

Tenn.   Tel.   Co.   v.   Russellville,   106  western  Tel.  Co.  v.  Robinson,  50  Fed. 

Ky.  667,  51  S.  W.  308,  21  Ky.  L.  305;  810,  1  C.  C.  A.  684,  16  L.  R.  A.  545; 

City  of  Duluth  v.  Duluth  Tel.  Co.,  Sheffield  v.  Central  Union  Tel.  Co., 

84  Minn.  486,  87  N.  W.  1127;  Michi-  36  Fed.  164;  Lewis  v.  Bowling  Green 

gan  Tel.  Co.  v.  Benton  Harbor,  121  &c.   Co.,  —  Ky.  — ,  117   S.  W.  278, 

Mich.  512,  80  N.  W.  386,  47  L.  R.  22  L.  R.  A.   (N.  S.)   1169,  and  note. 

A.  104.  =»  Western  U.  Tel.  Co.  v.  State,  82 

=»  Nebraska   Tel.    Co.    v.    Western  Md.    293,    51   Am.    St.    464,    33    Atl. 

&c.  Tel.  Co.,  68  Neb.  772,  45  N.  W.  763,    31    L.    R.    A.    572.      See    also, 

18,    also    for    franchise    construed  Snee  v.  Clear  Lake  Tel.  Co.,  —  S. 

as  limited  to  particular  streets,  Mor-  Dak.  — ,  123  N.  W.  729.    In  City  of 

risen  v.  American  Tel.  &c.  Co.,  116  Denver  v.  Sherret,  88  Fed.  226,  31 
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that  the  poles  were  located  under  a  permit  of  the  municipal  authorities 
does  not  relieve  the  company  of  liability  to  a  traveler,  without  fault  on 
his  part,  for  injury  to  him  caused  by  the  dangerous  location  of  the 
poles  with  reference  to  travelers  upon  the  street.''^  Whether  the  meas- 
ure of  care  required  by  the  law  is  exercised  must  ordinarily  depend 
upon  the  facts  and  circumstances  of  the  particular  case,  but  in  every 
case  the  care  must  be  proportionate  to  the  danger,  for  in  no  case  can 
the  degree  of  care  be  such  as  the  law  requires  unless  it  is  reasonably 
proportionate  to  the  danger  that  is  to  be  apprehended  from  the  nature 
of  electricity  and  electrical  appliances.  The  nature  of  the  appliances 
used  and  of  the  place  where  used  must  be  taken  into  consideration. 
There  can  be  no  liability  unless  there  is  negligence,  where  there  is  an 
authorized  use  of  the  highway,  but  the  dangerous  nature  of  the  agency 
requires  proportionate  care.'^  If  the  injury  is  caused  by  the  negli- 
gence of  another,  as,  for  instance,  by  a  street  railway  company  negli- 
gently suffering  its  wires  to  come  in  contact  with  those  of  a  telephone 
company,^^  there  is  no  liability;  but  where  the  telephone  company  is 
negligent  it  cannot  escape  liability  upon  the  ground  that  the  negligence 
of  another  company  concurred  in  producing  the  injury.  Where  the 
negligence  of  two  companies  concurs  in  causing  the  injury,  both  are 
liable.^* 

§  1071.  (832)  Duty  of  electric  companies. — It  is  the  duty  of  an 
electric  company  to  watch  with  reasonable  care  and  diligence  its  wires 
and  poles  and  to  prevent  them  from  getting  into  such  a  condition 

C.   C.   A.   499,   it   is    held   that   the  Am.  Rep.  10;  Williams  v.  Louisiana 

company  is  bound  to  exercise  care,  &c.  Co.,  43  La.  Ann.  295,  8  So.  938; 

but  that  it  was  error  in  the  trial  Cumberland   Tel.   &c.   Co.   v.   Coats, 

court  to  instruct  that  the  company  100   111.  App.  519;    Barrett  v.   Inde- 

■was   absolutely  bound   to   make   in-  pendent  Tel.   Co.    (Tex.  Civ.  App.), 

speetions.     It  was  said  that  "inspec-  65  S.  W.  1128;  Roberts  v.  Wisconsin 

tions  were  means  to  an  end."     But,  Tel.  Co.,  77  Wis.  589,  46  N.  W.  800, 

as   to    this,   see    Lewis   v.    Bowling  20  Am.  St.  143 ;  Norfolk  R.  &c.  Co.  v. 

Green  &c.  Co.  (Ky.),  117  S.  W.  278,  Spratley,  103  Va.  379,  49  S.  E.  502. 

22  L.  R.  A.  (N.  S.)   1169,  and  note.  "^Morgan   v.   Bell   Telephone   Co.. 

=' Wolfe  V.   Brie   Tel.   &c.   Co.,    33  Rap.  Jud.  Quebec  11  S.  C.  103. 

Fed.  320;   Kowalski  v.  Newark  Pas-  =•  McKay    v.    Southern    Bell    Tele- 

senger  R.  Co.,  15  N.  J.  L.  50;  Bonn  phone  Co.,  Ill  Ala.  337,  19  So.  695, 

V.  Bell  Tel.  Co.,  30  Ont.  696.  56    Am.    St.    59,    31   L.   R.   A.    589; 

*'' Anderson  v.  Jersey  City  Co.,  63  Electric  Ry.  Co.  v.  Shelton,  89  Tenn. 

N.  J.  L.  387,  43  Atl.  654.     See  also,  423,  14  S.  W.  863,  24  Am.  St.   614. 

Allen  v.  Atlantic  &  Pacific  Tel.  Co.,  See  Thomas  v.  Maysville  Gas  Co., 

21   Hun    (N.  Y.)    22;    Ward   v.   At-  108  Ky.  224,   56  S.  W.  153,   21  Ky. 

lantic  &c.  Tel.  Co.,  71  N.  Y.  81.  27  L.  1690,  53  L.  R.  A.  147. 
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or  position  as  to  endanger  the  safety  of  persons  using  the  highway. 
Electricity  is  an  extraordinarily  dangerous  agency,'"  and  hence  those 
who  employ  it  must  know  its  nature  and  exercise  that  degree  of  care 
which  the  danger  makes  necessary  and  proper.  In  constructing  works 
and  appliances  and  in  maintaining  them  after  construction,  the  duty  of 
the  company  is  to  take  such  means  and  use  such  precautions  to  prevent 
and  guard  against  injury  as  the  dangerous  nature  of  the  agency  it 
employs  renders  reasonably  necessary;  and  if  it  be  reasonably  necessary, 
to  guard  against  injury,  that  a  very  high  degree  of  care  be  exercised, 
then  it  may  be  said  that  no  degree  of  care  short  of  that  will  satisfy  the 
law.'*   While  electric  companies  that' use  public  ways  are  not  insurers. 


'^  Southwestern  Tel.  &c.  Co.  v. 
Robinson,  50  Fed.  810,  1  C.  C. 
A.  684,  16  L.  R.  A.  545;  Mitchell 
V.  Charleston  &c.  Co.,  45  S.  Car. 
146,  22  S.  E.  767,  31  L.  R.  A. 
577;  Western  Union  Tel.  Co.  v. 
Bngler,  75  Fed.  102,  21  C.  C.  A.  246; 
Wolfe  V.  Erie  &c.  Co.,  33  Fed. 
320;  Cleveland  v.  Bangor  St.  R.  Co., 
86  Me.  232,  29  Atl.  1005.  As  to  judi- 
cial knowledge  In  regard  to  this, 
see  Central  Union  Tel.  Co.  v.  City 
of  Conneaut,  167  Fed.  274,  93  C.  C. 
A.  196.  It  Is  said  by  some  of  the 
courts  that  the  company  must  "ex- 
ercise the  utmost  degree  of  care." 
McLaughlin  v.  Electric  Light  Co., 
100  Ky.  173,  37  S.  W.  851,  34  L.  R. 
A.  812;  O'Donnell's  Adm'r  v.  Louis- 
ville Electric  Light  Co.  (Ky.),  55 
S.  W.  202,  21  Ky.  L.  1362;  Haynes 
V.  Raleigh  Gas  Co.,  114  N.  Car.  203, 
19  S.  E.  344,  41  Am.  St.  786,  26  L. 
R.  A.  810;  Ahern  v.  Oregon  Tel. 
Co.,  24  Ore.  276,  33  Pac.  403,  35  Pac. 
549,  22  L.  R.  A.  635;  Memphis  St. 
Ry.  Co.  V.  Kartright,  110  Tenn.  277, 
75  S.  W.  719,  100  Am.  St.  807.  Simi- 
lar expressions  are  used  in  a  num- 
ber of  other  cases.  Mangan's  Adm'r 
V.  Louisville  Elec.  Light  Co.,  122 
Ky.  476,  91  S.  W.  703.  29  Ky.  L. 
38,  6  L.  R.  A.  (N.  S.)  459n;  Potera  v. 
City  of  Brookhaven,  —  Miss.  —  49 
So.  617;  Day  v.  Consolidated 
Light  &c.  Co.,  136  Mo.  App. 
274,  117  S.  W.  81;  Gannon  v. 
Laclede  Gaslight  Co.,  145  Mo.  502, 
46  S.  W.  968,  47  S.  W.  907,  43  L.  R. 
A.  505;  Citizens'  Elec.  R.  &c.  Co.  v. 
Bell,  26  Ohio  C.  C.  691,  affirmed  In 


70  Ohio  St.  482,  72  N.  E.  1155; 
Shawnee  Light  &c.  Co.  v.  Sears,  21 
Okla.  IS,  95  Pac.  449.  We  incline 
to  think  that  the  expression  used 
by  the  courts  to  which  we  refer  Is 
too  strong;  but  nevertheless,  as  the 
care  must  be  proportionate  to  the 
danger,  and  as  electricity  is  an  ex- 
traordinarily dangerous  agency,  a 
very  high  degree  would,  in  truth, 
be  nothing  more  than  ordinary  care, 
and  that  degree  of  care  is  always 
required.  Western  Union  Tel.  Co. 
V.  State,  82  Md.  293,  33  Atl.  763,  51 
Am.  St.  464,  31  L.  R.  A.  572;  Cook 
V.  Wilmington  &c.  Co.,  9  Houst. 
(Del.)  306,  32  Atl.  643;  Denver  &c. 
Co.  V.  Simpson,  21  Colo.  371,  41  Pac. 
499,  31  L.  R.  A.  566;  Larson  v.  Cen- 
tral R.  Co.,  56  111.  App.  263;  Godfrey 
V.  Streator  R.  Co.,  56  111.  App.  378; 
Bourget  v.  Cambridge,  156  Mass. 
391,  31  N.  E.  390,  16  U  R.  A.  605; 
Anderson  v.  Jersey  Electric  Light 
Co.,  63  N.  J.  L.  387,  43  Atl.  654. 
See  also,  Savannah  Elec.  Co.  v.  Bell, 
124  Ga.  663,  53  S.  E.  109,  to  the  ef- 
fect that  ordinary  care  under  the 
circumstances  is  all  that  is  re- 
quired. And  to  much  the  same  ef- 
fect are  MIze  v.  Rocky  Mt.  Bell  Tel. 
Co.,  38  Mont.  521,  100  Pac.  971,  129 
Am.  St.  659;  Herron  v.  Pittsburgh, 
204  Pa.  509,  54  Atl.  311,  93  Am.  St. 
798;  Potera  v.  Brookhaven,  —  Miss. 
— ,  49  So.  617. 

*■  See  authorities  cited  in  preced- 
ing note;  also.  Ahem  v.  Oregon  Tel. 
Co.,  24  Ore.  276,  33  Pac.  403,  35  Pac. 
549,  22  L.  R.  A.  635;  Texarkana 
&c.  Co.  V.  Orr,  59  Ark.  215,  27  S.  W. 
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yet  they  axe  under  a  duty  to  omit  no  reasonable  precaution  that  will 
prevent  their  wires  from  endangering  persons  passing  along  the  high- 
ways.^' 

§  1072.  (823)  liability  of  electric  companies  for  negligence — ^Il- 
lustrative cases. — ^An  electric  company  that  maintains  an  uninsulated 
wire  heavily  charged  with  electricity  upon  a  reel  fastened  to  a  pole  in 
a  street  so  near  the  ground  as  to  be  within  easy  reach  of  a  pedestrian 
passing  along  the  street,  is  held  to  be  guilty  of  actionable  negligence.^' 
Where  a  wire  which  supported  the  trolley  wires  of  an  electric  railroad 
broke,  and  the  end,  on  falling  struck  and  injured  the  plaintiff,  who  was 
standing  on  the  sidewalk,  the  court  held  that  the  doctrine  res  ipsa 
loquitur  applied,  and  adjudged  the  defendant  liable.^®   And  a  similar 


66,  43  Am.  St.  30;  Henning  v.  West- 
ern Union  Tel.  Co.,  41  Fed.  864; 
Western  Union  Tel.  Co.  v.  Thorn, 
64  Fed.  287,  12  C.  C.  A.  104;  Gra- 
ham V.  Boston,  156  Mass.  75,  30  N. 
B.  170;  Mitchell  v.  Charleston  &c. 
Co.,  45  S.  Car.  146,  22  S.  E.  767,  31  L. 
R.  A.  577;  Western  Union  Tel.  Co. 
V.  State,  82  Md.  293,  33  Atl.  763, 
51  Am.  St.  464,  31  L.  R.  A.  572n; 
Giraudi  v.  Improvement  Co.,  107 
Cal.  120,  40  Pac.  108,  48  Am.  St. 
114,  28  L.  R.  A.  596;  Ennis  v.  Gray, 
87  Hun  (N.  Y.)  355;  Arkansas  Tel. 
Co.  V.  Ratteree,  57  Ark.  429,  21  S. 
W.  1059;  National  Tel.  Co.  v.  Baker, 
(1893)  2  Ch.  186;  Chattanooga  Blec. 
R.  Co.  V.  Mingle,  103  Tenn.  667, 
56  S.  W.  23;  Herbert  v.  Lake 
Charles  Ice  &c.  Co.,  Ill  La.  Ann. 
522,  35  So.  731,  100  Am.  St.  505,  and 
note  on  pages  516-520,  64  L.  R.  A. 
101.  Strictly  speaking,  it  seems  to 
us  that  the  degree  of  care  is  ordi- 
nary or  reasonable  care  under  the 
circumstances,  but  the  dangerous 
nature  of  agency  and  the  circum- 
stances require  more  care  or  the 
taking  of  precautions  that  would  be 
more  than  ordinary  or  reasonable 
care  under  other  circumstances. 
The  best  statement  would  seem  to 
be  that  it  must  be  commensurate 
with  or  in  proportion  to  the  danger. 
See  also,  Hausler  v.  Commonwealth 
Elec.  Co.,  240  111.  201,  88  N.  E.  561; 
Walter  v.  Baltimore  Elec.  Co.,  109 
Md.  518,  71  Atl.  953,  22  L.  R.  A. 
(N.  S.)   1178;   Eaton  v.  Weiser,  12 


Idaho  544,  86  Pac.  541,  118  Am.  St. 
225,  in  addition  to  authorities  al- 
ready cited. 

''City  of  Denver  v.  Sherret,  88 
Fed.  226,  31  C.  C.  A.  499;  City  &c.  R. 
Co.  V.  Conery,  61  Ark.  381,  33  S.  W. 
426,  54  Am.  St.  262,  31  L.  R.  A.  570; 
Western  Union  Tel.  Co.  v.  State,  82 
Md.  293,  33  Atl.  763,  51  Am.  St.  464, 
31  L.  R.  A.  572;  Mitchell  v.  Charles- 
ton &c.  Co.,  45  S.  Car.  146,  22  S.  B. 
767,  31  L.  R.  A.  577;  Quill  v.  Em- 
pire State  &c.  Co.,  92  Hun  (N.  Y.) 
539;  Devlin  v.  Beacon  Light  Co., 
192  Pa.  St.  188,  43  Atl.  962.  See 
also,  Dow  V.  Sunset  Tel.  Co.,  — 
Cal.  — ,  106  Pac.  587,  589,  and  cases 
there  cited;  Fitzgerald  v.  Edison 
Elec.  Co.,  200  Pa.  540,  50  Atl.  161,  86 
Am.  St.  732. 

^Suburban  &c.  Co.  v.  Nugent,  5.8 
N.  J.  L.  658,  34  Atl.  1069,  32  L.  R. 
A.  700.  In  speaking  of  the  com- 
pany the  court  said:  "It  was  using 
in  the  public  streets  of  Elizabeth 
an  agency  dangerous  to  human  life, 
and  it  was  bound  to  take  every 
reasonable  precaution  to  protect  the 
public,  while  using  those  streets, 
against  injury  from  that  agency. 
The  maintaining  upon  a  reel,  which 
was  fastened  to  an  electric  light 
pole  so  near  the  ground  as  to  be 
within  easy  reach,  of  an  uninsulated 
wire  heavily  charged  with  electric- 
ity was  a  gross  neglect  of  the  duty 
which  it  owed  to  the  public." 

==■  Jones  v.  Union  R.  Co.,  18  App. 
Div.    (N.  Y.)   267,  46  N.  Y.  S.  321. 
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ruling  was  made  in  another  very  recent  case  where  a  pedestrian  was 
injured  in  a  like  manner.^"^  But  where  there  is  simply  an  error  of 
judgment,  and  nothing  more,  it  has  heen  held  there  is  no  liability, 
although  injury  may  be  caused  by  such  error.*"  An  electric  light 
company  which  so  places  a  guy  rope  as  to  make  it  dangerous  to  the 
employes  of  a  steam  railroad  to  operate  the  trains  of  such  rail- 
road is  guilty  of  negligence."  The  duty  of  an  electric  company  is 
to  so  string  its  wires  as  to  protect  those  having  a  right  to  use  a  high- 
way from  injury  thereby.*^  An  electric  company  which  suffers  a  wire 
to  sag  down  over  a  highway,  and  thereby  causes  injury  to  a  person 
using  the  highway,  and  free  from  contributory  negligence,  is  liable 
to  the  person  injured,  and  it  is  not  incumbent  upon  the  plaintiff  in 
such  a  case  to  prove  that  the  company  had  actual  notice  of  the  situation 
of  the  wire ;  for  if  it  had  been  iu  that  condition  for  such  a  length  of 
time  as  to  charge  the  company  with  notice,  it  is  liable  without  proof 
of  actual  notice.*^  But,  on  the  other  hand,  it  has  been  held  that  the 
company  is  not  liable  where  it  places  its  poles  in  an  apparently  safe 
and  proper  place,  designated  by  the  city,  merely  because  a  traveler  is 
injured  by  coming  in  contact  with  them  by  reason  of  some  unusual 

Upon  the   doctrine  of  res  ipsa  lo-  cover,  and  cites,  among  others,  the 

quitur,    see    Jensen   v.   Thomas,    81  cases  of  Simonds  v.  City  of  Baraboo, 

Fed.    578;     Scott    v.    Docks    Co.,    3  93  Wis.  40,  67  N.  W.  40,  57  Am.  St. 

Hurl.  &  C.  596;    Byrne  v.  Boadle,  2  895;   Wheeler  v.  Town  of  Westport, 

Hurl.   &  C.   722;    White   v.   France,  30  Wis.  392;   Oilman  v.  Inhabitants 

L..  R.  2  C.  P.  Div.  308;    Kearney  v.  &c.,  15  Gray   (Mass.)   577;    Brigham 

Railway  Co.,  L.  R.   5  Q.  B.  411,  6  v.  Worcester  Co.,  147  Mass.  446,  18 

Q.    B.  .759;    McCauley   v.    Norcross,  N.  E.  220;   Gardner  v.  Railroad  Co., 

155  Mass.  584,  30  N.  E.  464;    John-  150   U.   S.    349,   37   L.   ed.   1107,   14 

son  V.  Bank,  79  Wis.  414,  48  N.  W.  Sup.   Ct.  140;    Texas  &c.  R.   Co.  v. 

712,  24  Am.  St.  722;  Dixon  v.  Pluns,  Cox,   145   U.   S.  593,  36  L.   ed.  829, 

98  Cal.  384,  33  Pac.  268,  35  Am.  St.  12  Sup.  Ct.  905. 

180,  20  L.  R.  A.  698,  3  Elliott  Rail-  •=  Wilson  v.  Telegraph  Co.,  41  La. 

roads,  §  1263.  Ann.  1041,  6  So.  781.     In  the  case 

''a  Booker   v.    Southwest  Missouri  cited  it  was  said:     "The  telephone 

R.  Co.,  144  Mo.  App.  273,  128  S.  W.  and  telegraph  company  had  an  un- 

1012.  doubted  right  to  erect  poles,  and  to 

"  Piehl  V.  Albany  Railway,  19  App.  secure    them,    but    this    permission 

Div.   (N.  Y.)   471,  46  N.  Y.  257.  did  not  authorize  them  to  put  them 

"Erslew   v.   New   Orleans   &c.   R.  up    and    to    secure   them    by    wires 

Co.,  49  La.  Ann.  86,  21  So.  153.   The  so    strung   as    to    endanger    human 

case  cited   contains  a  valuable  col-  life." 

lection  of  authorities  upon  the  ques-  "  Western  Union  Tel.  Co.  v.  Eng- 

tion    of    danger    from    overhanging  ler,   75   Fed.   102,   21  C.  C.  A.   246; 

structures,    and   the    effect   of   the  Mitchell  v.   Charleston  &c.   Co.,   45 

knowledge  by  the  plaintiff  of  such  S.  Car.  146,  22  S.  E.  767,  31  L.  R.  A. 

structures    upon    the    right    to    re-  677. 
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and  extraordinary  occurrence  which  could  not  reasonably  have  been 
foreseen.** 

§  1073.  Duty  and  liability  of  company  in  regard  to  wires. — Many 
of  the  decisions  as  to  the  duties  and  liabilities  of  electric  companies 
with  reference  to  wires  over  or  along  streets  and  sidewalks  are  referred 
to  in  the  last  preceding  section;  but  the  subject  is  so  important,  and 
so  many  injuries  have  been  caused  by  such  wires  that  a  further  treat- 
ment of  it  seems  called  for.  Such  wires  should  be  kept  properly  in- 
sulated,*^ and  may  be  required  to  be  guarded  in  a  proper  case.**  So, 
it  has  been  held  that  proper  inspection  must  be  made,*'  but  whether 
proper  care  has  been  exercised  in  this  regard  may  depend  largely  upon 
the  circumstances  and  it  has  been  held  in  such  a  case  to  be  a  question 
for  the  jury.*'  The  company  is  also  liable  for  injuries  proximately 
caused  to  travelers  by  placing  its  wires  too  low  down  and  too  near  the 
street,  especially  when  in  violation  of  an  ordinance.*"  And  where  a  guy 


"Sheffield  v.  Central  Union  Tel. 
Co.,  36  Fed.  164;  Roberts  v.  Wis- 
consin Tel.  Co.,  77  Wis.  589,  46  N.  W. 
800,  20  Am.  St.  143;  Allen  v.  At- 
lantic &c.  Co.,  21  Hun  (N.  Y.)  22. 
See  also,  Mayfield  Water  &c.  Co. 
v.  Webb,  129  Ky.  395,  111  S.  W.  712, 
33  Ky.  L.  909,  130  Am.  St.  469,  18 
L,.  R.  A.  (N.  S.)  179.  But  a  com- 
pany was  held  liable  where  its  wires 
had  been  broken  down  by  ice  caused 
by  the  freezing  of  water  thrown 
upon  them  in  putting  out  a  fire. 
Nichols  V.  Minneapolis,  33  Minn. 
430,  23  N.  W.  868. 

«  Sheffield  Co.  v.  Morton,  161  Ala. 
153,  49  So.  772;  Nelson  v.  Branford 
Light  &c.  Co.,  75  Conn.  548,  54  Atl. 
303;  Herbert  v.  Lake  Charles  Ice 
&c.  Co.,  Ill  La.  Ann.  522,  35  So.  731, 
64  L.  R.  A.  101,  100  Am.  St.  505; 
Thomas  v.  Maysville  Gas  Co.,  108 
Ky.  224,  56  S.  W.  153,  21  Ky.  L.  1690, 
53  L.  R.  A.  147;  Rowe  v.  New  York 
&c.  Tel.  Co.,  66  N.  J.  L.  19,  48  Atl. 
523.  See  also.  Commonwealth  Elec. 
Co.  V.  Melville,  210  111.  70,  70  N.  E. 
1052;  Rowe  v.  Taylorville  Elec.  Co., 
213  111.  318,  72  N.  E.  711;  Central 
Union  Tel.  Co.  v.  Sokola,  34  Ind. 
App.  429,  73  N.  B.  143;  Delahunt  v. 
United  Tel.  &c.  Co.,  215  Pa.  241, 
€4  Atl.  515,  114  Am.  St.  958;  Wine- 
garner  V.  Edison  Light  &c.  Co.,  — 
39—11  Elliott  R.  and  S. 


Kan.  — ,  109  Pac.  778,  28  L.  R.  A. 
(N.  S.)   677. 

"  Mize  V.  Rocky  Mt.  Bell  Tel.  Co., 
38  Mont.  521,  100  Pac.  971,  129  Am. 
St.  659;  Spires  v.  Middlesex  &c.  Elec. 
&c.  Co.,  70  N.  J.  L.  355,  57  Atl.  424. 
Violation  of  ordinance  requiring 
wires  to  be  guarded  is  held  to  be 
prima  facie  evidence  of  negligence. 
Conrad  v.  Springfield  Consol.  Ry. 
Co.,  240  111.  12,  88  N.  E.  180,  130  Am. 
St.  251;  Commonwealth  Elec.  Co.  v. 
Rose,  214  111.  545,  73  N.  E.  780. 

"  Owensboro  v.  Knox,  116  Ky.  451, 
76  S.  W.  191,  25  Ky.  L.  680;  Lewis 
V.  Bowling  Green  Gas  Light  Co.,  — - 
Ky.  —  117  S.  W.  1169,  22  L.  R.  A. 
(N.  S.)  1169;  Brubaker  v.  Kansas 
City  Elec.  Light  Co.,  130  Mo.  App. 
439,  110  S.  W.  12.  See  also.  Economy 
Light  &c.  Co.  V.  Hiller,  203  111.  518,. 
68  N.  E.  72;  Emporia  v.  Burns,  67 
Kan.  523,  73  Pac.  94;  O'Leary  v. 
Glens  Falls  Gas  &c.  Co.,  107  App. 
Div.  (N.  Y.)  505,  95  N.  Y.  S.  232; 
City  of  Denver  v.  Sherrett,  88  Fed. 
226,  31  0.  C.  A.  499. 

«  Lutolf  V.  United  Elec.  Light  Co., 
184  Mass.  53,  67  N.  E.  1025;  Warren 
V.  City  Elec.  R.  Co.,  141  Mich.  298, 
104  N.  W.  613.  See  also,  Walters  v. 
Denver  &c.  Light  Co.,  17  Colo.  App. 
192,  68  Pac.  117. 

"  Southwestern  Tel.  &c.  Co.  v. 
Myane,  86  Ark.  548,  111  S.  W.  987i; 
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wire  of  a  telephone  pole  was  anchored  in  an  alley  eighteen  inches  from, 
the  fence  and  so  near  the  color  of  the  fence  that  the  wire  was  prac- 
tically indiscernible,  and  the  wheel  of  a  wagon,  driven  along  the  alley, 
caught  in  the  wire  and  overturned  the  wagon  upon  the  plaintiff,  a  by- 
stander, it  was  held  that  a  verdict  for  him  against  the  telephone  com- 
pany was  justified.""  So,  where  wires  have  negligently  been  permitted 
to  break  and  fall  or  sag  so  as  to  injure  travelers  upon  streets  or  side- 
walks, electric  companies  have  been  held  liable  in  numerous  cases,"^ 
and  in  some  of  them  a  very  brief  time  elapsed  and  the  company  had  no 
actual  notice."^  But  a  complaint  was  held  bad  in  a  late  decision  for 
not  alleging  that  the  company  negligently  permitted  the  wire  to  be- 
come loose  and  hang  too  low  over  the  street,  and  for  not  showing  that 


Mize  V.  Rocky  Mt.  Bell  Tel.  Co.,  38 
Mont.  521,  100  Pac.  971,  129  Am.  St. 
659;  Brush  Elec.  Light  &c.  Co.  v. 
Lefevre  (Tex.  Civ.  App.),  55  S.  W. 
396;  Southwestern  Tel.  &c.  Co.  v. 
Robinson,  50  Fed.  810,  1  C.  C.  A. 
684,  16  L.  R.  A.  545;  Weaver  v.  Daw- 
son County  Mut.  Tel.  Co.,  82  Neb. 
696,  118  N.  W.  650,  22  L.  R.  A.  (N. 
S.)   1189n. 

°°  Louisville  Home  Tel.  Co.  v.  Gas- 
per, 123  Ky.  128,  93  S.  W.  1057,  29 
Ky.  L.  578,  9  L.  R.  A.  (N.  S.)  548. 
See  also.  Citizens'  Tel.  Co.  v. 
Thomas,  45  Tex.  Civ.  App.  20,  99  S. 
W.  879.  But  compare  as  to  proximate 
cause,  Seith  v.  Commonwealth  Elec. 
Co.,  241  111.  252,  89  N.  B.  425;  Stark 
V.  Muskegon  Trac.  &c.  Co.,  141  Mich. 
575,  104  N.  W.  1100,  1  L.  R.  A.  (N. 
S.)  822n.  In  the  Illinois  case  an 
electric  light  wire  over  a  street  in 
Chicago  broke,  and  fell  into  the 
street  and  lay  between  the  sidewalk 
and  the  roadway.  As  the  plaintiff 
was  passing  on  the  sidewalk,  a 
policeman  who  stood  by  the  wire 
struck  it  with  his  club  and  threw  it 
against  the  plaintiff.  It  was  held 
that  the  act  of  the  policeman  which 
the  defendant  could  not  be  expected 
to  anticipate,  was  the  proximate 
cause  of  the  iniury,  and  not  the  de- 
fendant's negligence  in  regard  to 
the  wire.  Two  judges,  however,  dis- 
sented. 

^  Home  Tel.  Co.  v.  Fields,  150  Ala. 
306,  43  So.  711;  Ouincy  Gas  &c.  Co. 
V.  Bauman,  104  111.  App.  600,  aff'd 
in  203  111.  295,  67  N.  E.  807;  Metro- 


politan St.  R.  Co.  V.  Gilbert,  70  Kan. 
261,  78  Pac.  807,  3  Am.  &  Eng.  Ann. 
Cas.  256;  Walter  v.  Baltimore  Elec. 
Co.,  109  Md.  513,  71  Atl.  953,  22  L. 
R.  A.  (N.  S.)  1178n;  Newark  Elec. 
Light  &c.  Co.  V.  Ruddy,  62  N.  J.  L. 
505,  41  Atl.  712,  57  L.  R.  A.  624;  Citi- 
zens' Tel.  Co.  V.  Thomas,  45  Tex. 
Civ.  App.  20,  99  S.  W.  879;  San 
Marcos  Elec.  &c.  Co.  v.  Compton,  48. 
Tex.  Civ.  App.  586,  107  S.  W.  1151. 
But  compare  Read  v.  City  &c.  R.  Co., 
115  Ga.  366,  41  S.  E.  629;  Augusta  R. 
&c.  Co.  V.  Weekly,  124  Ga.  384,  52  S. 
E.  444. 

^^  Parsons  v.  Charleston  Consol. 
R.  &c.  Co.,  69  S.  Car.  305,  48  S.  E. 
284,  104  Am.  St.  800;  Lewis  v.  Bowl- 
ing Green  Gaslight  Co.,  —  Ky.  — , 
117  S.  W.  278,  22  L.  R.  A.  (N.  S.) 
1169;  Brown  v.  Consol.  Light  &c.  Co., 
137  Mo.  App.  718,  109  S.  W.  1032 
(even  where  there  was  a  storm); 
Herbert  v.  Lake  Charles  Ice  &c.  Co., 
Ill  La.  Ann.  522,  35  So.  731,  64  L. 
R.  A.  101,  100  Am.  St.  505  (storm); 
Boyd  V.  Portland  &c.  Elec.  Co.,  37 
Ore.  567,  62  Pac.  378,  52  L.  R.  A. 
509  (storm  and  want  of  help  in  time 
might  be  considered  by  jury,  but 
storm  that  could  reasonably  have 
been  anticipated  will  not  relieve). 
But  see  in  other  cases  where  there 
was  a  storm  and  no  time  to  repair. 
Heidt  V.  Southern  Tel.  Co.,  122  Ga. 
474,  50  S.  B.  361;  Warren  v.  City 
Elec.  Co.,  141  Mich.  298,  104  N.  W. 
613;  Strack  v.  Missouri  &c.  Tel.  Co., 
216  Mo.  601.  116  S.  W.  526. 
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the  company  had  notice  in  time  to  remedy  the  defect  before  the  injury 
to  the  traveler."^ 

§  1074.  (834)  Duty  of  municipality  respecting  use  of  streets.— 

The  familiar  general  rule  is  that  a  municipal  corporation  is  not  an 
insurer  of  the  safety  of  its  streets,  and  this  rule  applies  to  its  duty 
respecting  poles  and  appliances  used  by  electrical  companies.  It  is 
bound  to  exercise  ordinary  care  and  diligence,  but  it  is  not  held  to  any 
higher  measure  of  duty.  The  company  using  the  streets  of  the  munici- 
pality is  its  licensee,  and  the  municipal  authorities  are  charged  with 
the  duty  of  exercising  ordinary  care  to  see  that  such  licensees  do  not, 
by  negligence,  make  the  streets  unsafe  for  persons  making  lawful  use 
thereof  and,  in  the  use,  exercising  ordinary  care  and  prudence.'^*  In 
a  recent  case,  judgment  had  been  recovered  against  the  city  by  a  pe- 
destrian who  had  fallen  into  an  uncovered  pole  hole  dug  by  the  tele- 
phone company,  which  the  city  had  negligently  permitted  to  remain 
in  the  street  without  putting  in  the  pole  as  it  had  agreed  to  do  to 
carry  its  electric  light  wires  over  telephone  wires,  and  it  was  held  that 


"Cumberland  Tel.  &c.  Co.  v.  Pier- 
son,  170  Ind.  543,  84  N.  E.  1088.  See 
also,  United  Else.  &c.  Co.  v.  State, 
100  Md.  634,  60  Atl.  248;  Brubaker 
V.  Kansas  City  Elec.  &e.  Co.,  130 
Mo.  App.  439,  110  S.  W.  12;  Jones 
V.  Union  R.  Co.,  50  Misc.  (N.  Y.) 
651,  98  N.  Y.  S.  757;  Ryan  v.  Osh- 
kosh  Gaslight  Co.,  138  Wis.  466,  120 
N.  W.  264  (question  whether  long 
enough  to  charge  company  with  no- 
tice and  for  it  to  remedy  defect  held 
for  jury).  But  certainly  actual  no- 
tice is  not  necessary  where  the  com- 
pany is  charged  with  constructive 
notice,  and  the  company  may  be 
liable  where  it  does  not  exercise 
due  care  in  finding  out  or  negli- 
gently turns  on  the  current  after  no- 
tice, or  the  like.  See  Parsons  v. 
Charleston  Consol.  R.  &c.  Co.,  69  S. 
Car.  305,  48  S.  B.  284,  104  Am.  St. 
800;  Politowitz  v.  Citizens'  Tel.  Co., 
115  Mo.  App.  57,  90  S.  W.  1031; 
Mayor  of  Madison  v.  Thomas,  130 
Ga.  153,  60  S.  E.  461;  Baton  v. 
Weiser,  12  Idaho  544,  86  Pac.  541, 
118  Am.  St.  225. 

"  Mooney  v.  Luzerne  Borough,  186 
Pa.  St.  161,  40  Atl.  311,  40  L.  R.  A. 


811  (disapproving  Borough  of  West 
Chester  v.  Apple,  35  Pa.  St.  284,  78 
Am.  Dec.  336,  and  citing  Philadel- 
phia V.  Smith  (Pa.),  16  Atl.  493); 
City  of  Denver  v.  Sherret,  88  Fed. 
226,  31  C.  C.  A.  499.  In  the  case  last 
cited  the  distinction  between  the 
primary  duty  of  a  city  where  itself 
creates  the  danger,  and  its  duty 
where  the  danger  is  created  by  the 
acts  of  a  person  whom  it  lawfully 
authorizes  to  use  its  streets,  is 
clearly  drawn  and  well  defined.  See 
also,  Graham  v.  Boston,  156  Mass. 
75,  30  N.  E.  170;  Bourget  v.  Cam- 
bridge, 156  Mass.  391,  31  N.  E.  390, 
16  L.  R.  A.  605;  Cleveland  v.  Ban- 
gor, 87  Me.  259,  32  Atl.  892,  47  Am. 
St.  326.  Cities  have  been  held  jointly 
liable  where  they  authorized  im- 
proper construction.  Atkinson  v. 
Chatham,  26  Ont.  App.  521;  Geneva 
V.  Brush  Elec.  Co.,  50  Hun  (N.  Y.) 
581,  3  N.  Y.  S.  595.  So,  where  an 
electric  light  wire  of  a  company  fell 
and  was  permitted  to  remain  in  the 
street  for  three  weeks,  and  a  pedes- 
trian was  injured  thereby.  Kansas 
City  V.  File,  60  Kan.  157,  55  Pac. 
877. 
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the  city  could  not  recover  over  against  the  telephone  company."'  And 
where  the  municipality  owns  the  electric  system  its  duties  and  liabili- 
ties as  to  travelers  are  in  general  the  same  as  those  of  companies  already 
considered."*' 


§  1075.  (835)  Application  of  the  doctrine  of  contributory  negli- 
gence.— ^The  rule  that  contributory  negligence  will  defeat  a  recovery, 
in  actions  based  on  negligence,  applies  to  actions  to  recover  for  injuries 
caused  by  the  use  of  electricity  or  the  employment  of  electrical  ap- 
pliances.^'  The  nature  of  electricity  and  the  appliances  employed  in  its 
use  make  some  apparent  difference  in  the  application  of  the  general 
doctrine,  but,  in  truth,  there  is  no  actual  difEerence,  for,  although 
electricity  is  a  very  dangerous  agency,  still,  if  an  injured  person  uses 
care  proportionate  to  the  danger  he  is  not  guilty  of  contributory  negli- 
gence ;  but  he  must  know  that  the  agency  is  a  dangerous  one  and  exer- 
cise care  proportionate  to  the  danger."**  It  has  been  held  that  a  police- 
man who  attempts  to  remove  a  live  electric  wire  in  order  to  prevent  in- 
jury to  others  is  not  guilty  of  contributory  negligence.^'   The  decision 


°°  Central  Union  Tel.  Co.  v.  Con- 
neaut,  167  Fed.  274,  93  C.  C.  A.  196. 
Compare,  however.  City  of  Columbus 
v.  Penrod,  73  Ohio  St.  209,  76  N.  B. 
826,  112  Am.  St.  716,  3  L.  R.  A.  (N. 
S.)   386n. 

«=  Eaton  V.  Weiser,  12  Idaho  544, 
86  Pac.  541,  118  Am.  St.  225;  Vil- 
lage of  Palestine  v.  Siler,  225  III. 
630,  80  N.  E.  345,  8  L.  R.  A.  (N.  S.) 
205;  City  of  Owensboro  v.  Knox,  116 
Ky.  451,  76  S.  W.  191,  25  Ky.  L.  680; 
Fisher  v.  New  Bern,  140  N.  Car. 
506,  53  S.  E.  342,  5  L.  R.  A.  (N.  S.) 
542,  111  Am.  St.  857;  Herron  v. 
Pittsburgh,  204  Pa.  509,  54  Atl.  311, 
93  Am.  St.  798;  Emery  v.  Phila- 
delphia, 208  Pa.  492,  57  Atl.  977. 
Compare,  however,  Colbourn  v.  Wil- 
mington, 4  Pen.  (Del.)  443,  56  Atl. 
605;  Fox  v.  Manchester,  183  N.  Y. 
141,  75  N.  E.  1116,  2  L.  R.  A.  (N.  S.) 
474n.  And  see  Hodgins  v.  Bay  City, 
156  Mich.  687,  121  N.  "W.  274. 

"Shade  v.  Bay  Powers  Co.,  152 
Cal.  10,  92  Pac.  62;  Read  v.  City 
Interurban  R.  Co.,  115  Ga.  366,  41  S. 
E.  629;  Stark  v.  Muskegon  Trac.  &c. 
Co.,  141  Mich.  575,  104  N.  W.  IICTO,  1 
L.  R.  A.  (N.  S.)  822,  and  note; 
Bourget   V.    Cambridge,    156    Mass. 


891,  31  N.  E.  390,  16  L.  R.  A.  605; 
Dwyer  v.  Buffalo  &c.  Co.,  20  App. 
Div.  (N.  Y.)  124,  46  N.  Y.  S.  874.  In 
City  of  Denver  v.  Sherret,  88  Fed. 
226,  31  C.  C.  A.  499,  it  was  held  that 
one  who  crosses  a  street  diagonally 
is  not  necessarily  chargeable  with 
contributory  negligence.  So,  in  Mc- 
Donald V.  Bowditch,  201  Mass.  339, 
87  N.  E.  585,  and  see  Miller  v.  Lewis- 
town  Elec.  Light  &c.  Co.,  212  Pa. 
593,  62  Atl.  32. 

"Leavenworth  &c.  Co.  v.  Ratch- 
ford,  5  Kan.  App.  150,  48  Pac.  927, 
citing  Haynes  v.  Gas  Co.,  114  N.  Car. 
203,  19  S.  E.  344,  41  Am.  St.  786,  26 
L.  R.  A.  810;  Uggla  v.  Railway  Co., 
160  Mass.  351,  35  N.  B.  1126,  39  Am. 
St.  481;  Denver  Elec.  Co.  v.  Simp- 
son, 21  Colo.  371,  41  Pac.  499,  31  L. 
R.  A.  566n;  Larson  v.  Railway  Co., 
56  111.  App.  263. 

"Dillon  V.  Allegheny  &c.  Co.,  179 
Pa.  St.  482,  36  Atl.  164,  1  Am.  Neg. 
Rep.  174.  An  officer  engaged  in  the 
performance  of  a  duty  who  attempts 
to  re-light  an  electric  lamp  is  not  a 
trespasser  or  intruder.  Willey  v. 
Boston  &c.  Co.,  168  Mass.  40,  46  N. 
B.  395,  37  L.  R.  A.  723,  1  Am.  Neg. 
Rep.  624. 
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in  the  case  referred  to  is  mainly  based  upon  the  ground  that  where  an 
ofiBcer  in  the  discharge  of  his  duty  performs  an  act  that  he  has  reason 
to  believe  is  necessary  to  protect  persons  using  a  highway  from  injury, 
he  is  not  guilty  of  contributory  negligence,  although  he  voluntarily 
assumes  some  risk.  We  believe  the  doctrine  sound.""  But  we  think  that 
if  the  danger  is  great  and  clearly  apparent,  the  officer  ought  not  to 
voluntarily  assume  the  risk  unless  there  is  reason  to  believe  that  action 
on  his  part  requiring  the  assumption  of  the  risk  is  necessary  to  save 
others  from  harm.  The  rule  established  by  analogous  cases  is  that  a 
man  cannot  lawfully  imperil  his  own  life  where  he  knows  that  the 
danger  is  great  and  the  hazard  is  one  which,  if  assumed,  will  result  in 
injury  to  him;'^  but  this  doctrine  cannot  justly  rule  cases  where  a 
person  in  the  performance  of  a  duty  goes  into  danger  to  protect  others 
from  injury.  It  is  safe  to  say  that  one  who  has  a  duty  to  perform,  and 
believes  its  performance  essential  to  protect  others  from  injury,  is  not 
guilty  of  contributory  negligence,  although  in  the  performance  of  that 
duty  he  voluntarily  assumes  the  risk  of  injury  to  himself.""  It  has  also 
been  held  that  whether  a  pedestrian  attempting  to  pass  a  live  wire  in 
a  street  was  guilty  of  contributory  negligence  is  a  question  for  the 
jury,"'  and  that  the  mere  fact  that  one  could  have  seen  a  wire  down"* 
or  too  low,  or  passing  under  a  wire  crossing  above  a  street  at  a  point 

"For     analogous     decisions,     see  in    fault    there    can    be    no    recov- 

Low  V.  Grand  Trunk  R.  Co.,  72  Me.  ery,    no    matter   how    praiseworthy 

313,   39   Am.   Rep.   331;    Learoyd   v.  the    act    of    the    plaintiff    may    be. 

Godfrey,  138  Mass.  315.  Evansville   &c.   R.   Co.   v.   Hiatt,   17 

'i  Indianapolis  &c.  R.  Co.  v.  Wat-  Ind.    102;     Gramllch    v.    Wurst,    86 

son,  114  Ind.  20,  14  N.  B.  721,  15  N.  Pa.  St.  74,  27  Am.  Rep.  684;   Woods 

E.  824,  5  Am.  St.  578;  Hales  v.  Petit,  v.  Lloyd  (Pa.),  16  Atl.  43;  Galllgan 

1  Plowden  253.  v.  Metacomet  &c.  Co.,  143  Mass.  527, 

"^Pennsylvania   Co.   v.   Roney,    89  10   N.    E.    171.     See   Pike  v.   Grand 

Ind.  453,  46  Am.  Rep.  173;   Cottrill  Trunk    R.    Co.,    39    Fed.    255;    Rex- 

v.  Chicago  &c.  R.  Co.,  47  Wis.  634,  3  ter  v.  Starin,  73  N.  Y.  601;  Wasmer 

N.  W.  376,  32  Am.  Rep.  796;  Eckert  v.  Delaware  &c.  R.  Co.,  80  N.  Y.  212, 

v.  Long  Island  R.  Co.,  57  Barb.   (N.  36   Am.   Rep.    608;    Blair   v.   Grand 

Y.)  555,  43  N.  Y.  503,  3  Am;  Rep.  721;  Rapids  &c.  R.  Co.,  60  Mich.  124,  26 

Clark   V.    Famous    &c.    Co.,    16    Mo.  N.  W.  855. 

App.  463;    Spooner  v.  Delaware  &c.        •'Prince  v.  Lowell  Elec.  Light  Co., 

R.  Co.,  115  N.  Y.  22,  21  N.  E.  696;  201  Mass.  276,  87  N.  E.  558.  See  also, 

Peyton  v.  Texas  &c.  R.  Co.,  41  La.  Nichols    v.    Minneapolis,    33    Minn. 

Ann.  861,  6  So.  690,  17  Am.  St.  430;  430,  23  N.  W.  868,  53  Am.  Rep.  56; 

Linnehan    v.    Sampson,    126    Mass.  Snee  v.  Clear  Lake  Tel.  Co.,  —  S. 

506,  30  Am.  Rep.  692;  Central  R.  Co.  Dak.  — ,  123  N.  W.  729. 
V.  Crosby,  74  Ga.  737,  58  Am.  Rep.        "Jones    v.    Pinch,    128    Ala.    217, 

463;    3    Elliott    Railroads,    §    1297.  29  So.  182. 
But    where    the  defendant    is    not 
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lower  than  that  required  by  statute/'  does  not  necessarily  show  that  he 
was  guilty  of  contributory  negligence. 

§  1076.  (826)  Presumption  of  negligence — Res  ipsa  loquitur. — 
The  general  rule  is  that  negligence  is  not  presumed,  and  that  a  plain- 
tiff who  bases  his  action  for  damages  upon  the  ground  of  negligence 
must  prove  the  negligence  alleged.  The  weight  of  authority,  however, 
seems  to  be  that  the  general  rule  does  not  apply  to  cases  where  injury  is 
caused  by  electric  wires,  and  that  in  such  cases  the  doctrine  of  res  ipsa 
loquitur  governs.**  There  is  reason  for  afiBrming  that  some  of  the  cases 
carry  the  doctrine  of  res  ipsa  loquitur  too  far,  and  in  effect  overthrow 
the  long  settled  rule  that  negligence  is  not  presumed.  Indeed,  in  some  of 
the  cases,  expressions  are  found  which  seem  to  iudicate  that  the  court 
was  of  the  opinion  that,  no  matter  what  the  attendant  circumstances 
are,  the  doctrine  of  res  ipsa  loquitur  must  be  applied.  The  doctrine 
usually  has  a  proper  application,  however,  in  cases  where  a  traveler 
without  fault  on  his  part  is  injured  by  a  live  electric  wire  hanging 
dangerously  low  or  lyiag  in  the  street.*' 


"  Weaver  v.  Dawson  County  Mut. 
Tel.  Co.,  82  Neb.  696,  118  N.  W.  650, 
22  L.  R.  A.  (N.  S.)  1189n.  See  also, 
Hovey  v.  Michigan  Tel.  Co.,  124 
Mich.  607,  83  N.  W.  600;  City  of 
Owenshoro  v.  Knox,  116  Ky.  451,  76 
S.  W.  191,  25  Ky.  L.  680;  Suburban 
Elec.  Co.  v.  Nugent,  58  N.  J.  L.  658, 

34  Atl.  1069,  32  L.  R.  A.  700;  Crosby 
V.  Portland  R.  Co.,  53  Ore.  496,  100 
Pac.  300,  101  Pac.  204.  And  com- 
pare also,  Jacks  v.  Reeves,  78  Ark. 
426,  95  S.  W.  781. 

"°  Snyder  v.  Wheeling  Elec.  Co., 
43  W.  Va.  661,  28  S.  E.  733,  64  Am. 
St.  922;  Denver  Elec.  Co.  v.  Simp- 
son, 21  Colo.  371,  41  Pac.  499,  31  L. 
R.  A.  566n;  Chattanooga  Elec.  R. 
Co.  V.  Mingle,  103  Tenn.  667,  56 
S.  W.  23,  76  Am.  St.  703;  Larson  v. 
Railway,  56  111.  App.  263;  Volkmar 
V.  Manhattan  R.  Co.,  134  N.  Y.  418, 
31  N.  E.  870,  30  Am.  St.  678;  Thomas 
V.  Union  &c.  Co.,  100  Mass.  156;  Ug- 
gla  V.  Railway  Co.,  160  Mass.  351, 

35  N.  E.  1126,  39  Am.  St.  481; 
Haynes  v.  Raleigh  Gas  Co.,  114  N. 
Car.  203, 19  S.  B.  344, 41  Am.  St.  78«, 
26  Li.  R.  A.  810.  In  Kepner  v.  Harris- 
burg  &c.  Co.,  183  Pa.  St.  24,  38  Atl. 
416,   citing  Yingst  v.  Railway  Co., 


167  Pa.  St.  438,  31  Atl.  687,  a  differ- 
ent doctrine  is  asserted.  See  also, 
McGorty  v.  Southern  &c.  Co.,  69 
Conn.  635,  38  Atl.  359,  61  Am.  St. 
62;  Western  U.  Tel.  Co.  v.  Levi,  47 
Ind.  552.  For  a  general  discussion 
of  the  doctrine  of  res  ipsa  loquitur, 
see  Scott  v.  Docks  Co.,  3  H.  &  C.  596; 
Seybolt  v.  Railroad  Co.,  95  N.  Y. 
562;  Tuttle  v.  Chicago  &c.  R.  Co.,  48 
Iowa  236;  Morris  v.  Stroebel  &c.  Co., 
81  Hun  (N.  Y.)  1,  30  N.  Y.  S.  571; 
6  Thomp.  Neg.  <2d  ed.),  §  7634  et 
seq.;    Elliott  Railroads,  §  1263. 

""  In  a  well  considered  opinion  in 
a  recent  case,  reviewing  many  au- 
thorities and  citing  text,  it  is  held 
that  "the  mere  fact  that  a  live  elec- 
tric wire  falls  down  upon  a  public 
street  over  which  it  has  been  sus- 
pended, and  injures  a  person  law- 
fully there,  is  prima  facie  evidence 
of  negligence  on  the  part  of  the 
owner  of  the  wire."  Walter  v. 
Baltimore  Elec.  Co.,  109  Md.  513,  71 
Atl.  953,  22  L.  R.  A.  1178.  Citing, 
also,  the  following  cases:  Newark 
Elec.  Light  &  P.  Co.  v.  Ruddy,  62 
N.  J.  L.  505,  41  Atl.  712,  57  L.  R.  A. 
624;  Herbert  v.  Lake  Charles  Ice, 
Light   and   Water   Works   Co.,    Ill 
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§107T.f(837)  Cohflictingr  uses  of  electric  wire8-^Iiit6rference  of 
currents,-^It  sometimes  happens  that  the  wires  or  electric  currents  of 
one  company  interfere  with  those  of  another,  and  much  litigation  has 
arisen  between  different  companies  on  this  account.  The  law  upon  this 
subject  cannot,  however,  be  said  to  be  very  deiinitely  settled.  The  com- 
pany which  is  first  in  point  of  time  does  not  obtain  an  exclusive  right 
to  use  the  street,  but  it  has  been  held  in  some  cases  that  it  does  have 
a  right  to  so  much  space  as  is  reasonably  required  for  the  success- 
ful operation  of  its  works,  and  that  injunction  will  lie  to  prevent 
the  material  molestation  of  this  right  by  a  subsequent  company."*  In 
most  of  these  eases,  however,  it  was  shown  that  the  plaintifE  company 
could  not  well  protect  itself  against  injury.    In  other  cases,  where  it 


La.  522,  35  So.  731,  64  L.  R.  A.  101, 
100  Am.  St.  505;  Snyder  v.  Wheel- 
ing Blec.  Co.,  43  W.  Va.  661,  28  S. 
E.  733,  39  L.  R.  A.  499,  64  Am.  St. 
922;  Denver  Consol.  Blec.  Co.  v. 
Simpson,  21  Colo.  371,  41  Pac.  499, 
31  L.  R.  A.  566;  Boyd  v.  Portland 
General  Elec.  Co.,  40  Ore.  126,  66 
Pac.  576,  57  L.  R.  A.  619;  Thomas 
V.  "Western  Union  Tel.  Co.,  100  Mass. 
156.  Many  other  authorities  are  also 
cited  in  the  note  to  the  decision  aa 
reported  in  22  L.  R.  A.  1178,  some 
of  which  were  cited  as  above  in  the 
first  edition  of  this  work.  Among 
the  others  cited  to  the  same  effect 
are,  Potera  v.  Brookhaven,  —  Miss. 
— ,  49  So.  617;  Gordon  v.  Ashley, 
191  N.  Y.  186,  83  N.  E.  686;  Haynes 
V.  Raleigh  Gas  Co.,  114  N.  Car.  203, 
19  S.  E.  344,  41  Am.  St.  786,  26  L.  R. 
A.  810;  Chaperon  v.  Portland  Elec. 
Co.,  41  Ore.  39,  67  Pac.  928;  and 
Devlin  v.  Beacon  Light  Co.,  198  Pa. 
583,  48  Atl.  482.  Cases  as  to  the 
application  of  the  doctrine  in  case 
of  injuries  from  shocks  on  the  track, 
from  poles  and  the  like,  are  also 
cited,  among  which  are  the  follow- 
ing: "Wood  V.  "Wilmington  City  R. 
Co.,  5  Pen.  (Del.)  369,  64  Atl.  246; 
Clark  V.  Nassau  Elec.  R.  Co.,  9  App. 
Div.  (N.  Y.)  51,  41  N.  Y.  S.  78;  Smith 
V.  Brooklyn  Heights  R.  Co.,  82  App. 
Dlv.  (N.  Y.)  531,  81  N.  Y.  S.  838; 
Moglia  V.  Nassau  Elec.  R.  Co.,  127 
App.  Div.  (N.  Y.)  243,  111  N.  Y.  S. 
70;  O'Flaherty  v.  Nassau  Elec.  R.  Co., 
34  App.  Div.   (N.  Y.)   74,  54  N.  Y, 


S.  96,  aff-d  In  165  N.  Y.  624,  59  N.  E. 
1128.  See  also,  Larson  v.  Central 
R.  Co.,  56  111.  App.  263;  Chattanooga 
Elec.  R.  Co.  V.  Mingle,  103  Tenn. 
667,  56  S.  W.  23,  76  Am.  St.  703. 

"Consolidated  Elec.  Light  Co.  v. 
People's  &c.  Co.,  94  Ala.  372,  10  So. 
440;  Nebraska  Tel.  Co.  v.  New  York 
&c.  Co.,  27  Neb.  284,  43  N.  "W.  126; 
Rutland  Blec.  Light  Co.  v.  Marble 
City  &c.  Co.,  65  Vt.  377,  26  Atl.  638, 
20  L.  R.  A.  821,  36  Am.  St.  868; 
Paris  Elec.  &c.  R.  Co.  v.  Southwest- 
ern &c.  Co.  (Tex.  Civ.  App.),  27  S. 
W".  902;  "Western  Union  Tel.  Co.  v. 
Guernsey  &c.  Co.,  46  Mo.  App.  120. 
See  also.  New  Orleans  Gas  &c.  Co. 
v.  Hart,  40  La.  Ann.  474,  4  So.  215, 
8  Am.  St.  544;  Teachout  v.  Des 
Moines  Broad-Gauge  St.  R.  Co.,  75 
Iowa  722,  38  N.  "W.  145;  Edison  Elec. 
Light  &c.  Co.  V.  Merchants'  &c.  Co., 
200  Pa.  209,  49  Atl.  766,  86  Am. 
St.  712;  "Western  Union  Tel.  Co.  v. 
Los  Angeles  &c.  Co.,  76  Fed.  178; 
Bell  Tel.  Co.  v.  Belleville  &c.  Co.,  12 
Ont.  Rep.  571.  But  compare  Terre 
Haute  Elec.  &c.  Co.  v.  Citizens'  &c. 
Co.  (Ind.),  6  Am.  El.  Cas.  193.  In 
Bartlesville  Elec.  Lt.  &c;  Co.  v.  Bar- 
ties  ville  Interurban  Ry.  Co.,  —  Okla. 
— ,  109  Pac.  228,  it  is  held  that  where 
one  company  Is  granted  privileges 
exclusive  in  their  nature  against  all 
upon  whom  similar  rights  have  not 
been  conferred  another  company  at- 
tempting to  exercise  such  rights 
without  authority  may  be  restrained 
at  the  suit  of  the  first  company. 


§  1077 


EOADS  AND   STREETS. 


616 


appeared  that  the  plaintifE  company  could  protect  itself  at  little  cost  by 
using  modem  appliances,  an  injunction  was  refused."  This  subject, 
however,  is  not  fairly  within  the  scope  of  our  work,  and  no  effort  has 
been  made  to  exhaust  the  topic. 


"Cumberland  Tel.  Co.  v.  United 
Elec.  R.  Co.,  42  Fed.  273,  12  L.  R.  A. 
544;  Rocky  Mountain  &c.  Tel.  Co.  v. 
Salt  Lake  &c.  R.  Co.  (Utah),  3  Am. 
El.  Cas.  350,  356;  Wisconsin  Tel. 
Co.  V.  Eau  Claire  &c.  R.  Co.  (Wis.), 
3  Am.  El.  Cas.  383;  Central  Union 
Tel.  Co.  V.  Sprague  &c.  R.  Co.,  2  Am. 
El.  Cas.  307;  Cincinnati  Inc.  R.  Co. 
V.  City  &c.  Ass'n,  48  Ohio  St.  390, 
27  N.  E.  890,  29  Am.  St.  559,  12  L.  R. 
A.  534;  East  Tenn.  &c.  Co.  v.  Knox- 
ville  &c.  R.  Co.  (Tenn.),  3  Am.  El. 
Cas.  400;  Hudson  River  Tel.  Co.  v. 
Watervliet  &c.  R.  Co.,  135  N.  Y.  393, 
32  N.  E.  148,  31  Am.  St.  838,  17  L. 
R.  A.  674.  See  also.  Eastern  &c.  Tel. 
Co.  V.  Cape  Town  Tramways  Co. 
(1902),  A.  C.  381,  86  L.  T.  Rep.  (N. 
S.)  457,  71  L.  J.  P.  C.  122.   But  see 


Western  Union  Tel.  Co.  v.  Guernsey 
&c.  Co.,  46  Mo.  App.  120;  National 
Tel.  Co.  V.  Baker  (1893),  2  Ch.  186; 
Birmingham  &c.  Co.  v.  Bell  Tel.  Co., 
119  Ala.  144,  24  So.  731;  Peoria 
Waterworks  Co.  v.  Peoria  Ry.  Co., 
181  Fed.  990.  In  several  of  these 
cases,  however,  the  controversy  was 
between  a  telephone  company  and 
a  street  railway  company,  and  the 
decision  was  based  largely  upon 
the  theory  that  the  use  of  a  street 
for  street  railway  purposes  is  more 
properly  a  street  use  than  is  Its  use 
for  telephone  purposes.  So,  in  some 
of  them,  it  is  conceded  that  dam- 
ages might  he  recovered  in  a  proper 
case,  although  injunction  would  not 
lie.  See  Cumberland  Tel.  &c.  Co. 
V.  United  Elec.  R.  Co.,  93  Tenn.  492, 
29  S.  W.  104,  27  L.  R.  A.  236. 
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1078.  Law  of  the  road. 

1079.  Difference     between     English 

and  American  rules. 

1080.  Rule  where  travelers  meet. 

1081.  Exceptions  to  the  rule. 

1082.  Presumption  when  law  of  the 

road  Is  violated — Contribu- 
tory negligence. 

1083.  Statute  requiring  those  meet- 

ing to  seasonably  turn  to  the 
right — Contributory  negli- 
gence. 

1084.  Rule  where  traveler  passes  an- 

other going  in  the  same  di- 
rection. 

1085.  Foremost  traveler  not  bound  to 

give  way — Driving  into 
standing  vehicle. 

1086.  Relative  rights  of  footmen  and 

drivers. 

1087.  Duty  of  footmen. 

1088.  Contributory     negligence     o  i 

footmen — Review  of  cases. 

1089.  Children   and    infirm   persons. 

1090.  Law  of  the  road  is  not  strictly 

applicable  to  footmen. 


Section. 

1091.  Frightening  horses. 

1092.  Fast  driving. 

1093.  Criminal  liability  for  iniurles 

caused  by  reckless  driving. 

1094.  Traveler      must     have     good 

"tackle." 

1095.  Liability    for    injuries    caused 

by  runaway  horses. 

1096.  Extent  of  liability — Proximate 

cause. 

1097.  Contributory     negligence — Im- 

putable negligence. 

1098.  Concurring  negligence. 

1099.  Rule  where  relation  of  master 

and  servant  does  not  exist. 

1100.  Right  of  travelers  to  stop  by 

wayside. 

1101.  Limitations  upon  right  to  stop 

in  the  way. 

1102.  Driving  cattle  along  the  way. 

1103.  Owner  is  liable  only  when  neg- 

ligent. 

1104.  New  means  of  locomotion  — 

Objects       which       frighten 
horses. 

1105.  Use  of  bicycles  on  streets. 


§  1078.  (828)  law  of  the  road. — In  order  to  prevent  collisions,  and 
to  secure  the  greatest  degree  of  safety  and  freedom  from  interruption 
to  travelers  upon  roads  and  streets,  it  is  necessary  that  certain  rules 
should  be  observed  by  all  who  use  such  ways.  A  custom  or  system  of 
rules  regulating  travel  upon  highways  has  grown  up,  which  may 
properly  be  called  "the  law  of  the  road,"  although  this  expression  is 
usually  applied  to  but  one  of  the  several  rules  on  the  subject.    In 

617 


§    1080  EOADS  AND  STHEETS.  618 

some  of  the  states  there  are  statutes  prescribing  the  law  of  the  road,  but 
they  are,  in  the  main,  simply  the  legislative  enactments  of  what  had 
already  become  a  universal  and  established  custom  of  our  country.^ 

§  1079.  (829)  Diflference  between  English  and  American  rules. — 
It  is  a  general  rule  that  one  may  travel  upon  any  part  of  a  highway 
not  occupied  at  the  time  by  another;^  but  if  he  meets  another  traveler, 
whom  he  desires  to  pass,  or  who  desires  to  pass  him,  in  either  direc- 
tion, there  are  certain  rights  and  duties  which  each  must  observe  in 
order  to  avoid  a  collision.  In  England,  the  customary  rules  of  driving 
are  these :  First,  in  meeting,  each  party  must  keep  to  the  left.^  Sec- 
ond, in  passing,  the  foremost  person  bearing  to  the  left,  the  other 
shall  pass  on  the  off  side.  Third,  in  crossing,  the  driver  coming 
transversely  shall  bear  to  the  left  hand,  so  as  to  pass  behind  the  other 
carriage.*  In  this  country,  however,  a  different  custom,  or  system 
of  rules,  has  grown  up,  and  we  will  now  proceed  to  consider  the  duties 
of  travelers  to  one  another  under  the  law  as  it  exists  in  the  United 
States. 

§  1080.  (830)  Eule  where  travelers  meet. — ^The  first  and  most  im- 
portant rule  is  that,  in  meeting,  each  party  shall  bear  or  keep  to  the 
right,"  instead  of  to  the  left  as  in  England.  If  there  is  no  statute 
upon  the  subject,  proof  of  this  custom  is  not  necessary,  for  the  court 

'1  Thomp.  Neg.   (2d  ed),  §  1283,  ^This  rule  Is  thus   stated   in   an 

et  seq.;    Daniels  v.  Clegg,  28  Mich,  old  rhyme: 

32,  44.    See  also,  Riepe  v.  Elting,  89  ., ,™.        ,          ,    .            - 

Iowa  82,  56  N.  W.  285,  286,  48  Am.  rS^„ '„^  o   M.l^^^  ™u„ 

St.  356n.  26  L.  R.  A.  769,  770   (cit-  if  you  keep  to'^the  left  ^' 

Ing  text),  and  note  to  same  case  as  YoS'll  llwavs  be  rieht " 

reported  in  48  Am.  St.  366.  ^°"  "  always  be  right. 

^Dunham  v.  Rackliff,  71  Me.  345;  'Angell  Highways,  §  328;  2  Steph. 

Foster  v.  Goddard,  40  Me.  64;   Dan-  N.  P.  984;  Petersdorf  Abr.,  55,  note; 

lels  v.  Clegg,  28  Mich.  32;   Johnson  Wayde  v.  Carr,   2  Dow.  &  R.   255; 

V.  Small,  5  B.  Mon.  (Ky.)  25;  Aston  Turley  v.  Thomas,  8  Carr.  &  P.  103. 

V.    Heaven,    2    Esp.    533.     See   also,  '  M'Lane  v.  Sharpe,  2  Harr.  (Del.) 

Wrinn  v.  Jones,  111  Mass.  360;   Bol-  481;   Kennard  v.  Burton,  25  Me.  39, 

ton  V.   Colder,  1  Watts    (Pa.)    360;  43  Am.  Dec.  249;  Daniels  v.  Clegg,  28 

Neal  v.  Rendall,  98  Me.  69,  56  Atl.  Mich.  32;   Brooks  v.  Hart,  14  N.  H. 

209,  63  L.  R.  A.  668.  As  to  the  right  307;     Commonwealth    v.    Allen,    11 

to  travel  extra  viam,  see  ante,  §§  15-  Met.  (Mass.)  403;  O'Malley  v.  Dorn, 

18   (12-15);   State  v.  Brown,  109  N.  7  Wis.  236,  73  Am.  Dec.  403n;  Wrinn 

Car.  802,  13  S.  E.  940;  Kent  v.  Jud-  v.  Jones,  111  Mass.   360.     See  also, 

kins,  53  Me.  160,  87  Am.  Dec.  544;  Wilson  v.  Rockland,  2  Harr.   (DeLi) 

Murray  v.  McShane,  52  Md.  217,  36  67;  Wright  v.  Fleischman,  41  Misc. 

Am.  Rep.  367;    Irwin  v.  Yeager,  74  (N.  Y.)  533,  85  N.  Y.  S.  62. 
Iowa  174,  37  N.  W.  136. 
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will  take  judicial  knowledge  of  it.*  Where  a  statute  provides  that 
travelers  shall  pass  to  the  right  of  the  "center  of  the  road,"  the  center 
of  the  wrought  or  traveled  path  is  generally  meant  ;^  but  when  that 
part  of  the  road  which  is  wrought  for  travel  is  hidden  by  snow,  and 
a  path  is  beaten  and  traveled  on  the  side  of  the  wrought  part,  persons 
who  meet  upon  the  beaten  path  must  drive  to  the  right  of  the  center 
of  such  beaten  and  traveled  part.' 

§  1081.  (831)  Exceptions  to  the  rule. — This  rule  requiring  travel- 
ers who  meet  to  pass  to  the  right  is  not  an  inflexible  one,  and  there 
may  be  circumstances  requiring  one  to  keep  to  the  left  in  the  par- 
ticular case.*  Emergencies  may  arise  where,  in  order  to  escape  from 
danger  to  one's  self  or  to  prevent  injury  to  others,  it  will  be  not  only 
excusable,  but  perfectly  proper,  to  temporarily  violate  the  general 
rule.  It  has  also  been  held  that  a  horseman  or  light  vehicle  should  give 
way  to  a  wagon  heavily  loaded,^"  but  that  the  latter  ought  to  be 
stopped,  if  due  care  requires  it,  while  the  lighter  vehicle  passes.^^ 
So,  it  has  been  held  that  the  rule  does  not  apply  to  the  case  of  a  build- 
ing which  is  being  moved  through  the  streets.'^     Neither  does  the 


'Lawson  Usages  and  Customs  17; 
Leame  v.  Bray,  3  East  593;  Turley 
v.  Thomas,  8  Carr  &  P.  103.  In  Lee 
V.  Foley,  113  La.  Ann.  663,  37  So. 
594,  596,  It  is  said  that  there  is  no 
law  of  the  road  in  Louisiana  (prob- 
ably meaning  no  statutory  law  ol 
the  road),  "but  it  is  custom  which 
governs,  of  which  courts  can  take 
judicial  notice,  for  vehicles  to  drive 
to  the  right." 

'  Clark  V.  Commonwealth,  4  Pick. 
(Mass.)  125;  Daniels  v.  Clegg,  28 
Mich.  32;  Earing  v.  Lansingh,  7 
Wend.  (N.  Y.)  185.  But  see  Com- 
monwealth V.  Allen,  11  Met.  (Mass.) 
403;  Riepe  v.  Elting,  89  Iowa  82,  56 
N.  W.  285,  287,  48  Am.  St.  356n,  26 
L.  R.  A.  769.  Such  a  statute  is  held 
to  apply  where  wagons  and  bicycles 
•pass.  Diehl  v.  Roberts,  134  Cal.  164, 
66  Pac.  202;  Wistrom  v.  Redlick 
Bros.,  6  Cal.  App.  671,  92  Pac.  1048. 
And  to  various  other  vehicles.  Sime- 
one  V.  Lindsay,  6  Pen.  (Del.)  224, 
65  Atl.  778;  Fahrney  v.  O'Donnell, 
107  111.  App.  608. 

'Jaqulth  V.  Richardson,  8  Met. 
(Mass.)   213;    Smith  v.  Dygert,  12 


Barb.  (N.  Y.)  613.  See  for  decision 
upholding  ordinance  prescribing 
duty  of  travelers  under  various  cir- 
cumstances. State  V.  Larrabee,  104 
Minn.  37,  115  N.  W.  948. 

°  Strouse  v.  Whittlesey,  41  Conn. 
559;  Wayde  v.  Carr,  2  Daw.  &  R. 
255;  Johnson  v.  Small,  5  B.  ~Mon. 
(Ky.)  25;  Wrinn  v.  Jones,  111  Mass. 
360.  See  also,  Lee  v.  Foley,  113 
La.  663,  37  So.  594;  Indianapolis 
St.  R.  Co.  v.  Slifer,  35  Ind.  App.  700, 
72  N.  E.  1055,  74  N.  E.  19;  Streeter 
V.  Marshalltown,  123  Iowa  449,  99 
N.  W.  114. 

"Beach  v.  Parmeter,  23  Pa.  St 
196;  Grier  v.  Sampson,  27  Pa.  St. 
183;  Washburn  v.  Tracy,  2  D.  Chip. 
128;  Dudley  v.  Bolles,  24  Wend.  (N. 
Y.)  465;  Lee  v.  Foley,  113  La.  66S, 
37,  So.  594  (citing  text). 

"  Kennard  v.  Burton,  25  Me.  39,  43 
Am.  Dec.  249.  Or,  at  any  rate,  be 
so  driven  when  practicable  as  to 
leave  room  for  lighter  vehicles  to 
pass.  Standard  Oil  Co.  v.  Hartman, 
102  Md.  563,  62  Atl.  805. 

»^  Graves  v.  Shattuck,  35  N.  H. 
257,  69  Am.  Dec.  536.    See  also.  In- 
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rule  strictly  apply  in  the  ease  of  persons  crossing  or  turning  into  the 
road,^°  nor  to  a  driver  meeting  a  pedestrian.^*  A  person  driving 
across  a  road  or  street  is  hound  to  see  that  he  does  not  obstruct  pub- 
lic travel  and  unduly  interfere  with  the  rights  of  others  passing  along 
the  way.*"  Street  railway  companies  are  also  exempt  from  the  re- 
quirements of  this  general  rule,  for  their  cars  cannot  move  from  the 
track,  and  they  are  entitled  to  the  free  and  unobstructed  use  thereof, 
but  they  must  not  unnecessarily  obstruct  crossings.*'  Travelers  in 
other  vehicles  are  not,  however,  obliged*  to  refrain  from  using  the  track 
at  all  times;  they  have  a  right  to  drive  or  walk  upon  arid  along  the 
track  as  well  as  to  cross  it,  provided  they  exercise  due  care  and  do 
not  impede  the  cars.*' 

§1082.  (832)  Presumption  when  law  of  the  road  is  violated — Con- 
tributory negligence. — One  who  violates  the  law  of  the  road  by  driving 
on  the  wrong  side  of  the  way  assumes  the  risk  of  all  such  experiments. 


diana  Ry.  Co.  v.  Calvert,  168  Ind. 
321,  80  N.  E.  961.  10  L.  R.  A.  (N. 
S.)  780. 

"Lovejoy  v.  Dolan,  10  Cush. 
(Mass.)  495;  Lloyd  v.  Ogleby,  5  C. 
B.  (N.  S.)  667;  Morse  v.  Sweenie, 
15  Bradw.  (111.  App.)  486.  See  also, 
Peltier  v.  Bradley,  &c.,  67  Conn.  42, 
34  Atl.  712,  32  L.  R.  A.  651;  Wistrom 
V.  Redlick  Bros.,  6  Cal.  App.  671, 
92  Pac.  1048.  But  compare  City  of 
Decatur  v.  Stoops,  21  Ind.  App.  397, 
52  N.  E.  623;  Cook  Brewing  Co.  v. 
Ball,  22  Ind.  App.  656,  52  N.  E. 
1002.  In  Lyford  v.  Jacob  Schmidt 
Brew.  Co.,  110  Minn.  158,  124  N.  W. 
831,  832,  the  court  so  held  where  the 
statue  prescribed  this  "law  of  the 
road,"  the  court  saying:  "It's  pur- 
pose is  to  secure  the  safety  and  con- 
venience of  persons  traveling  in  ve- 
hicles meeting  and  passing  each 
other  on  highways.  As  a  general 
rule  it  has  no  application  to  ve- 
hicles crossing  from  one  side  of  a 
street  or  highway  to  the  other"  (cit- 
ing text).  Compare  Gilbert  v. 
Burque,  72  N.  H.  521,  57  Atl.  927. 

"Yore  V.  Mueller  Coal  &c.  Co., 
147  Mo.  679,  49  S.  W.  855.  But  see 
as  to  bicycles,  Diehl  v.  Roberts,  134 
Cal.  164,  66  Pac.  202. 

"Fales     V.     Dearborn,     1     Pick. 


(Mass.)  345;  Palmer  v.  Barker,  11 
Me.  338;  Wistrom  v.  Redlick  Bros., 
6  Cal.  App.  671,  92  Pac.  1048. 

"  Hegan  v.  Eighth  Ave.  R.  Co.,  15 
N.  Y.  380;  Adolph  v.  Central  Park  &c. 
R.  Co.,  65  N.  Y.  554;  Adolph  v.  Central 
Park  &c.  R.  Co.,  76  N.  Y.  530;  Com- 
monwealth V.  Temple,  14  Gray 
(Mass.)  69;  Suydam  v.  Grand  St.  R. 
Co.,  41  Barb.  (N.  Y.)  375.  See  also, 
McCarty  v.  State,  37  Miss.  411;  Shea 
V.  Potrero  &c.  R.  Co.,  44  Cal.  414; 
Citizens'  Coach  Co.  v.  Camden  Horse 
R.  Co.,  33  N.  J.  Eq.  267,  36  Am.  Rep. 
542;  State  v.  Foley,  31  Iowa  527,  7 
Am.  Rep.  166. 

"Adolph  V.  Central  Park  &c.  R. 
Co.,  76  N.  Y.  530;  Adolph  v.  Central 
Park  &c.  R.  Co.,  65  N.  Y.  554;  Shea 
V.  Potrero  &c.  R.  Co.,  44  Cal.  414. 
See  Wilbrand  v.  Eighth  Ave.  R.  Co., 
3  Bosw.  (N.  Y.)  314;  Government  St. 
R.  CO.  V.  Hanlon,  53  Ala.  70;  Diehl 
V.  Roberts,  134  Cal.  164,  66  Pac. 
202.  Compare  Citizens'  Coach  Co.  v. 
Camden  Horse  R.  Co.,  33  N.  J.  Eq. 
267,  36  Am.  Rep.  542,  where  it  was 
held  that  a  rival  coach  company 
might  be  excluded  from  the  track. 
In  Louisiana  it  is  a  trespass  to 
walk  upon  the  track.  Johnson  v. 
Canal  &c.  R.  Co.,  27  La.  Ann.  53. 
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and  must  use  greater  care  than  if  he  had  kept  upon  the  right  side  ok 
the  road.^»  If  a  collision  takes  place  the  presumption  is  generally 
against  the  party  upon  the  wrong  side.^"  Especially  is  this  true  where 
the  collision  takes  place  in  the  dark.^"  But  the  mere  fact  that  one  is 
on  the  wrong  side  of  the  road,  in  violation  of  the  law,  gives  another 
no  right  to  neglect  all  precautions,  and  if,  by  the  exercise  of  ordinary 
care,  the  latter  might  prevent  a  collision  notwithstanding  the  fault 
of  the  former,  but  fails  to  do  so,  he  has  no  cause  to  complain.^^  So, 
while  the  fact  that  one  is  on  the  wrong  side  of  the  highway  is  to  be 
considered  and  may  make  a  prima  facie  case  of  negligence  against 
him,  it  is  not  necessarily  conclusive.^^  Parties  lawfully  using  a  pub- 
lic street,  however,  owe  to  each  other  the  duty  of  exercising  ordinary 
and  reasonable  care,  and  each  is  justified,  in  the  absence  of  anything 
to  the  contrary,  in  assuming  that  the  other  will  so  act.^' 

§  1083.    Statute  requiring  those  meeting  to  seasonably  turn  to  the 
right — Contributory  negligence. — Some  of  the  statutes  provide  that 


"Brooks  V.  Hart,  14  N.  H.  307; 
Cruden  v.  Fentham,  2  Bsp.  685; 
Pluckwell  V.  Wilson,  5  C.  &  P.  375; 
Chaplin  v.  Hawes,  3  C.  &  P.  554; 
Wilson  V.  Rockland  &c.  Co.,  2  Harr. 
(Del.)  67;  Cooley  Torts,  666. 

"Burdick  v.  Worrall,  4  Barb.  (N. 
Y.)  596;  SpofiEord  v.  Harlow,  3  Allen 
(Mass.)  176;  Brooks  v.  Hart,  14  N, 
H.  307;  Cook  v.  Fogarty,  103  Iowa 
500,  72  N.  W.  677,  39  L.  R.  A.  488, 
489.  See  also,  Perlstein  v.  American 
Export  Co.,  177  Mass.  530,  59  N.  E. 
194;  Buxton  v.  Ainsworth,  138  Mich. 
532,  101  N.  W.  817.  But  this  pre- 
sumption is  not  necessarily  con- 
clusive. Riepe  v.  Elting,  89  Iowa  82, 
56  N.  W.  285,  26  L.  R.  A.  769,  771,  48 
Am.  St.  356,  363  (citing  text);  1 
Thomp.  Neg.  (2d  ed.),  §§  1285,  at 
seq.  See  also,  Broult  v.  Hanson,  158 
Mass.  17.  32  N.  E.  900;  Loyacano  v. 
Jurgens,  50  La.  Ann.  441,  23  So. 
717. 

"Cruden  v.  Fentham,  2  Esp.  685; 
Angell  v.  Lewis.  20  R.  I.  391,  39 
Atl.  521,  78  Am.  St.  881  (citing 
text). 

''"Parker  v.  Adams,  12  Met. 
(Mass.)  415,  46  Am.  Dec.  694;  Brem- 
ber  V.  Jones.  67  N.  H.  374,  30  Atl. 
411.   26   L.   R.   A.   408;    Blgelow   v. 


Reed,  51  Me.  325;  Palmer  v.  Barker, 
11  Me.  338;  Baker  v.  Portland,  58 
Me.  199,  4  Am.  Rep.  274;  O'Malley 
V.  Dorn,  7  Wis.  236,  73  Am.  Dec.  403; 
Clay  V.  Wood,  5  Esp.  44;  Davles  v. 
Mann,  10  M.  &  W.  546;  Turley  v. 
Thomas,  8  Carr.  &  P.  103.  And  see 
Hoffman  v.  Union  Ferry  Co.,  68  N. 
Y.  385;  Lane  v.  Atlantic  Works,  107 
Mass.  104;  Andus  v.  Saratoga,  1  Fed, 
730. 

='Neal  V.  Rendall,  98  Me.  69,  56 
Atl.  209,  63  L.  R.  A.  668;  Relpe  v. 
Elting,  89  Iowa  82,  56  N.  W.  285,  26 
L.  R.  A.  769,  48  Am.  St.  356;  Wood 
v.  Boston  El.  R.  Co.,  188  Mass.  161, 
74  N.  E.  298;  Poote  v.  American 
Product  Co.,  195  Pa.  St.  190,  45  Atl. 
934,  78  Am.  St.  806,  49  L.  R.  A.  764. 
See  also,  Buxton  v.  Ainsworth,  138 
Mich.  532,  101  N.  W.  817,  818;  Needy 
V.  Littlejohn,  137  Iowa  704,  115  N. 
W.  483. 

"^  Baker  v.  Pehr,  97  Pa.  St.  70; 
Daniels  v.  Clegg,  28  Mich.  32;  Har- 
pell  v.  Curtis.  1  E.  D.  Smith  (N.  Y.) 
78.  See  Pigott  v.  Lilly.  60  Mich.  220, 
27  N.  W.  3.  And  see  Peltier  v.  Brad- 
ley &c.  Co.,  67  Conn.  42,  34  Atl.  712, 
32  L.  R.  A.  651;  Walkup  v.  May,  9 
Ind.  App.  409,  36  N.  B.  917;  Spangler 
V.  Markley,  39  Pa.  Super.  Ct.  351. 
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when  teams  are  approaching  to  meet  they  must  "seasonably  turn"  to 
the  right  of  the  middle  of  the  traveled  part  of  the  way.  This  is  held 
to  mean  that  travelers  shall  so  turn  in  such  season  that  neither  shall 
be  retarded  in  his  progress  by  reason  of  the  other  occupying  his  part 
of  the  way,''*  and  "if  one  neglects  to  do  it,  and  an  accident  follows, 
an  explanation  of  the  occurrence  must  begin  with  some  presumption 
against  him."^"  In  a  case  under  such  a  statute  where  the  defendant 
was  on  the  wrong  side  of  the  road  and  the  plaintifiE's  horse  shied, 
]ust  as  they  were  about  to  meet  and  pass,  so  that  the  front  wheel 
of  the  plaintiff's  vehicle  collided  with  the  hind  wheel  of  the  defendant's 
vehicle,  but  the  defendant  saw  the  plaintiff  approaching  in  ample  time 
to  turn  to  the  right  of  the  middle  of  the  traveled  part  of  the  road  and 
there  was  nothing  to  prevent  him  from  so  doing  and  avoiding  the  in- 
jury, it  was  held  that  it  was  for  the  jury  to  determine  whether  the 
defendant  was  guilty  of  negligence  and  whether  it  was  the  proximate 
cause  of  the  injury.^" 

§  1084.  (833)  Rule  where  traveler  passes  another  going  in  the 
same  direction. — ^The  second  general  rule  upon  this  subject  relates  par- 
ticularly to  the  duties  of  travelers  in  passing,  where  both  are  going 
in  the  same  direction.  In  England,  as  we  have  seen,  the  traveler 
who  desires  to  pass  must  do  so  upon  the  off  side  of  the  forward  trav- 

'*  Brooks  V.  Hart,   14  N.  H.   310;  upon  any  part  of  the  road,  and  his 

Neal  V.  Rendall,  98  Me.  69,  56  Atl.  negligence  must  arise  out  of  his  fall- 

209,  63  Li.  R.  A.  668.  ure  to  exercise  ordinary  care  under 

^''Neal  V.  Rendall,  98   Me.   69,   56  all   the   circumstances.     There   was 

Atl.  209,  63  L.  R.  A.  668.  ample    room    for    the   plaintiff    and 

""Neal  v.  Rendall,  98  Me.  69,  56  her  husband  to  pass  on  the  defend- 
Atl.  209,  63  L.  R.  A.  668.  And  in  the  ant's  left,  and  they  would  have 
course  of  the  opinion  the  court,  passed  in  safety  had  they  kept  upon 
after  stating  that  being  on  the  the  same  course.  On  the  other  hand, 
wrong  side  of  the  road  was  evidence  the  defendant  was  on  the  wrong  side 
of  negligence,  continued  as  follows:  of  the  road.  He  saw  the  plaintiff 
"It  is  not  conclusive.  The  law  of  approaching  in  ample  time  to  turn 
the  road  is  not  an  inflexible  cri-  to  the  right  of  the  middle  of  the 
terion  by  which  to  determine  the  traveled  road.  There  was  nothing 
question  of  negligence.  There  may  to  prevent  his  doing  so,  and  the  evi- 
be  cases  in  the  crowded  streets  of  dence  tended  to  show  that,  had  he 
cities,  or  even  upon  our  country  done  so,  there  would  have  been  no 
roads,  where  a  deviation  from  it  collision.  It  is  said  that  the  de- 
would  be  both  justifiable  and  nee-  fendant  could  not  anticipate  the  sud- 
essary  in  order  to  avoid  accident  den  shying  of  the  horse  and  the  col- 
and  injury.  Notwithstanding  the  lision  which  followed.  That  is  for 
statutory  duty  to  turn  to  the  right  the  jury  to  determine  upon  the 
of  the  middle  of  the  traveled  way,  question  of  ordinary  care." 
the  defendant  had  the  right  to  be 
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eler,  who,  at  the  same  time,  bears  to  the  left.  In  this  country,  how- 
ever, there  is  no  Buch  rule.  Indeed,  it  is  most  common  for  the  rear 
vehicle  to  pas8  the  other  on  the  left.  The  leading  traveler  is  not 
bound  to  turn  either  to  the  one  side  or  the  other,  if  there  is  sufiBcient 
room  to  pass  on  either  side."'  If  there  be  not  suflGicient  room  it  is 
said  to  be  "the  duty  of  the  foremost  traveler  to  afford  it,  on  request 
made,  by  yielding  an  equal  share  of  the  road,  if  that  be  adequate  and 
practicable ;  if  not,  the  object  must  be  deferred  till  the  parties  arrive 
at  ground  more  favorable  to  its  accomplishment.""'  But  it  is,  perhaps, 
doubtful  if  such  duty  can  be  deemed  an  absolute  legal  duty,  and  even 
if  it  should  be  so  considered,  the  failure  of  the  leading  traveler  to  per- 
form it  by  turning  out  to  one  side  will  not  justify  the  other  in  pur- 
posely running  into  him  or  attempting  to  pass  at  all  hazards."®  The 
only  rule  of  general  application  that  can  be  laid  down  is  that  he  who 
attempts  to  pass  another  going  in  the  same  direction  must  do  so  in 
such  manner  as  may  be  most  convenient  under  the  circumstances  of 
the  case,  and  if  negligent,  and  damage  results  to  the  person  passed, 
the  former  must  answer  for  it,  unless  the  latter  by  his  own  reckless- 
ness or  carelessness  brought  the  disaster  upon  himself.'"  There  are. 
however,  statutes  in  some  jurisdictions  regulating  the  mode  of  passing, 
especially  in  regard  to  automobiles,  and  it  is  believed  that  both  under 
such  statutes  and  in  their  absence  the  usual  mode  under  ordinary 
circumstances  is  for  the  traveler  in  the  rear  to  pass  on  the  left  of 
the  vehicle  in  advance.  As  already  stated,  the  courts  seem  to  recog- 
nize no  well-settled  rule  upon  this  phase  of  the  subject  specifying  the 
side  upon  which  the  rear  vehicle  shall  pass,  where  it  is  not  determined 
by  statute,  much  less  requiring  the  traveler  in  advance  to  turn  to  the 
other  side.  But  it  is  not  unlitely  that  a  well-settled  custom  will  soon 

■^  Bolton  V.  Colder,  1  Watts  (Pa.)  on   the   right  or  the  left  side   ac- 

360,  Angell  Highways,   §  340;   Clay  cording    as    the    one    or   the    other 

V.  Wood,  5  Esp.  44.    See  also,  Sco-  may  be  safest  and  most  convenient 

field   V.    Myers,    27    Ind.    App.    375,  under   the    circumstances.     Clifford 

376,  60  N.  E.  1005  (citing  text).  v.  Tyman,  61  N.  H.  508. 

^  Angell   Highways,   §   340.     Com-        "  Avegno  v.  Hart,  25  La.  Ann.  235, 

pare  Fopper  v.  Wheatland,  59  Wis.  13    Am.    Rep.    133,    and   note,    135; 

623,     18    N.    W.    514;     Mochler    v.  Burnham   v.   Butler,   31   N.  Y.   480, 

Shaftsbury,  46  Vt.  580,  14  Am.  Rep.  opinion    of    Potter,    J.;     Bolton    v. 

634;   Rand  v.  Syms,  162  Mass.  163,  Colder,  1  Watts  (Pa.)  360;  Knowles 

38  N.  E.  196.  V.  Crampton,  55  Conn.  336,  11  Atl. 

=*  See  Avegno  v.  Hart,  25  La.  Ann.  593.     This  is   also   the   rule  as  to 

235,  13  Am.  Rep.  133;  Center  v.  Fin-  vessels.      The    Charles    Morgan,    6 

ney,  17  Barb.  (N.Y.)  94.    One  driv-  Fed.  913;  The  Ant,  10  Fed.  294. 
ing  behind  another  may  pass  either 
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become  established,  if  it  has  not  already  become  settled,  for  the  rear 
vehicle  to  pass  the  other  on  the  left  where  there  is  plenty  of  room  on 
that  side  or  on  both  sides,  and,  perhaps,  on  request,  for  the  advance 
traveler  to  bear  ofE  somewhat  to  the  right,  in  order  to  make  room 
on  the  other  side  when  necessary. 

§  1085.  Foremost  traveler  not  bound  to  give  way — Driving  into 
standing  vehicle. — ^As  stated  in  the  last  preceding  section  the  courts 
have  not  recognized  any  obligation  on  the  part  of  the  foremost  trav- 
eler to  give  way  and  go  farther  to  the  side  with  his  vehicle  to  per- ' 
mit  another  vehicle  to  pass  him  from  behind,  and  in  one  of  the  latest 
decisions  upon  the  subject  it  is  said  in  the  most  general  terms  that 
"one  is  not  required  to  yield  any  portion  of  the  road  being  used  in 
order  to  let  another  pass  him."^^  The  case,  on  the  actual  facts,  is 
an  interesting  one.  The  plaintiff  recovered  a  verdict  and  judgment 
fdr  damages  for  personal  injuries  caused  by  a  wagon  coming  from 
behind  and  colliding  with  and  upsetting  the  light  wagon  in  which 
she  was  sitting  with  her  husband  who  was  driving.  The  court,  after 
making  the  general  statement  above  quoted,  said  that  "only  to  avoid 
a  collision  reasonably  to  be  apprehended  is  he  (the  foremost  trav- 
eler) bound  to  turn  to  one  side,"  and  it  was  held  that,  although  the 
plaintiff's  husband  had  seen  the  defendant's  team  approaching  on  the 
run,  as  there  was  nothing  to  indicate  that  the  defendant  had  lost  con- 
trol of  them,  plaintiff  and  her  husband  had  a  right  to  assume  that  the 
speed  would  be  checked  before  passing  them  or  at  least  that  "this  would 
be  done  without  molesting  them  in  the  free  use  of  the  highway,"  as 
there  was  apparently  room  to  pass,  and  that  they  were  not  guilty 
of  contributory  negligence  in  not  turning  to  one  side  when  there  was 
no  reasonable  ground  to  apprehend  that  it  would  be  necessary  in  order 
to  avoid  injury.^^  It  has  also  been  held  that  it  is  negligence  to  drive 
into  a  vehicle  standing  still  on  the  side  of  a  roadway  when  there  is 
ample  room  to  pass,  and  that  it  is  not  contributory  negligence  to 
sit  in  such  vehicle  standing  at  the  side  of  the  street  with  ample  room 
left  for  passing  vehicles,  while  one  who  was  taken  there  in  such  ve- 
hicle goes  to  a  market  located  alongside  the  street.^^ 

'•Blenz  V.  Conrad,  123  Iowa  522,  "Odon  v.  Schmidt,   52  La.   Ann. 

99  N.  W.  138.  2129,  28  So.  350.     See  also,  Nead  v. 

'"See    also,    Abby    v.    Wood,    43  Roscoe   Lumber   Co.,    54   App.   Dlv. 

Wash.  379,  86  Pac.  558.  (N.  Y.)  621,  66  N.  Y.  S.  419. 
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§  1086.  (834)  Relative  rights  of  footmen  and  drivers. — All  persons 
have  a  right  to  walk  in  a  public  highway  as  well  as  to  ride  or  drive 
upon  it;  their  rights  are  equal,  and  both  footmen  and  drivers  are 
required  to  exercise  such  care  and  prudence  as  the  circumstances 
demand.^*  The  fact  that  a  footman  undertakes  to  cross  a  street  at 
a  place  other  than  a  regular  crossing  for  footmen  will  not,  of  itself, 
defeat  an  action  against  a  horseman  who  negligently  injures  him  by 
recklessly  riding  or  driving  against  him.'"  Thus,  in  a  recent  case, 
the  court  said :  "A  person  on  foot  has,  however,  a  right  to  cross  the 
street  where  he  pleases,  and  the  inquiry  is  the  same,  whether,  under 
the  circumstances  in  any  given  case,  he  does  so  with  due  caution."'^ 
The  defendant  was  held  liable,  in  the  case  cited,  for  the  negligence  of 
his  driver  in  running  over  a  child  under  seven  years  of  age. 

§  1087.  (835)  Duty  of  footmen. — Accidents  to  footmen  usually  oc- 
cur at  crossings,  and  while  it  is  generally  the  duty  of  persons  who 
are  driving  over  a  crossing  for  foot-passengers  to  drive  slowly,  cau- 
tiously, and  carefully,  it  is  also  the  duty  of  the  footman  to  use  due 
care  in  going  upon  a  crossing.^'     Thus,  where  a  footman  attempted 


=*  Brooks  V.  Schwerin,  54  N.  Y. 
343;  Barker  v.  Savage,  45  N.  Y.  191, 
6  Am.  Rep.  66;  Coombs  v.  Purring- 
ton,  42  Me.  332;  Boss  v.  Litton,  5 
Carr.  &  P.  407;  Robinson  v.  Rail- 
road Co.,  48  Cal.  409;  Simons  v. 
Gaynor,  89  Ind.  165;  Simeone  v. 
Lindsay,  6  Pen.  (Del.)  224,  65  Atl. 
778;  McDonald  v.  Bowditcb,  201 
Mass.  339,  87  N.  E.  585;  Hennesey 
V.  Taylor,  189  Mass.  583,  76  N.  E. 
224,  3  L.  R.  A.  (N.  S.)  345,  and 
note;  American  Bolt  Co.  v.  Pornell, 
158  Ala.  484,  48  So.  97,  99  (citing 
text);  Hoagland  v.  Canfield,  160 
Fed.  146,  163  (citing  text).  The  text 
is  also  quoted  in  Apperson  v.  Lazro, 
44  Ind.  App.  186, 87  N.  E.  97,  98.  And 
in  Robinson  v.  Morris  &  Co.,  30  R. 
I.  132,  the  general  statement  is  made 
that  vehicles  do  not  have  the  right 
of  way  over  pedestrians. 

^Simons  v.  Gaynor,  89  Ind.  165. 
See  also,  Raymond  v.  Lowell,  6 
Cush.  (Mass.)  524,  53  Am.  Dec.  57; 
Kathmeyer  v.  Mehl,  (N.  J.  L.),  60 
Atl.  40  (standing  in  roadway  con- 
versing) ;  McDonald  v.  Bowditch, 
40—11  Elliott  R.  and  S. 


201  Mass.  339,  87  N.  E.  585;  Stan- 
field  V.  Anderson,  5  Ariz.  1,  43 
Pac.  221;  McManus  v.  Wolverton, 
47  N.  Y.  St.  107,  19  N.  Y.  S.  545, 
affirmed  in  138  N.  Y.  648,  34  N.  E. 
513. 

='Moebus  v.  Herrmann,  108  N.  Y. 
349,  15  N.  E.  415,  2  Am.  St.  440; 
City  of  Denver  v.  Sherret,  88  Fed. 
226,  236  (citing  text).  See  also, 
Graham  v.  Evening  Press  Co.,  135 
Mich.  298,  97  N.  W.  697,  699  (citing 
text) ;  McAvoy  v.  Patterson  Brew. 
&C.  Co.,  —  N.  J.  — ,  75  Atl.  743. 

"Williams  v.  Richards,  3  Carr.  & 
K.  81,  82;  Cotton  v.  Wood,  8  C.  B. 
(N.  S.)  568,  571;  Wolf  v.  Beard,  8 
Carr.  &  P.  373;  Baxter  v.  Second 
Ave.  R.  Co.,  30  How.  Pr.  (N.  Y.) 
219;  Belton  v.  Baxter,  54  N.  Y.  245, 
13  Am.  Rep.  578;  Chaffee  v.  Boston 
&c.  R.  Co.,  104  Mass.  108;  Buzby  v. 
Philadelphia  Traction  Co.,  126  Pa. 
St.  559,  17  Atl.  895,  12  Am.  St. 
919;  Niosi  v.  Empire  Laundry,  117 
Cal.  257,  49  Pac.  185.  See  also, 
Evans  v.  Adams  Exp.  Co.,  122  Ind. 
362,  23  N.  E.  1089,  7  L.  R.  A.  678n; 


§  1088  ROADS  AND  STREETS.  626 

to  cross  a  street  in  the  city  of  New  York  in  front  of  a  rapidly  mov- 
ing cart  and  ■  other  vehicles,  and  was  injured  by  coming  in  contact 
with  the  cart,  it  was  held  that  he  could  not  recover  for  such  injury, 
the  court  saying :  "It  is  negligence  per  se  for  a  foot-traveler  to  attempt 
to  cross  a  public  thoroughfare  ahead  of  vehicles  of  any  kind  under 
such  circumstances,  upon  nice  calculations  of  the  chances  of  injury."'* 
Reasonable  care,  under  the  circumstances,  however,  is  all  that  can 
be  required,  and  it  has  been  held  by  the  same  court,  and  by  many 
others,  that  the  duty  imposed  upon*  a  wayfarer  at  the  crossing  of  a 
street  by  a  railroad  track,  to  listen  and  look  both  ways,  does  not, 
as  a  matter  of  law,  attach  to  a  person  about  to  cross  from  one  side 
to  the  other  of  a  city  street. '' 

§  1088.    Contributory  negligence  of  footmen — Review  of  cases. — 

Contributory  negligence  of  a  pedestrian  which  is  a  proximate  cause 
of  his  injury  defeats  a  recovery  for  negligence  of  a  driver  as  in 
other  cases,  and  in  discussing  the  rights  and  duties  of  footmen  the 
general  doctrines  applicable  in  this  connection  have  already  been  out- 
lined. When  applied  to  specific  facts,  however,  there  is  some  apparent 
conflict  among  the  authorities  and  it  is  not  always  easy  to  determine 
whether  the  question  is  one  for  the  jury,  as  it  usually  is,  or  one  for 
the  court.  A  review  of  some  of  the  principal  eases  nearest  the  line 
on  each  side  may,  therefore,  be  of  considerable  benefit.  As  we  have 
seem,  it  has  been  held  in  a  number  of  cases  that  a  pedestrian  is  not 

Borg  V.  Spokane  Toilet  Supply  Co.,  Norcross,   162   Mass.   546,   39   N.    B. 

50  Wash.  204,  96  Pac.  1037,  19  L.  R.  282. 

A.    (N.   S.)    160n;    Dimuria  v.  Seat-  ^  Moebus  v.  Herrmann,  108  N.  Y. 

tie  Transfer  Co.,   50  Wash.   633,   97  349,  15   N.   E.  415,   2  Am.   St.   440; 

Pac.  657,  22  L.  R.  A.    (N.   S.)    471.  Garslde  v.   New  York  Transp.   Co., 

=»Belton  V.  Baxter,  54  N.  Y.  245,  146  Fed.  586,  598  (citing  text).    See 

13  Am.  Rep.  578;   Douglas  v.  Faust,  also,  Williams  v.  Grealy,  112  Mass. 

112  La.  Ann.  1050,  36   So.  850,  852  79;    Shaplelgh  v.  Wyman,  134  Mass. 

(citing  text).     But  the  question  ot  118;   Stringer  v.  Frost,  116  Ind.  477, 

negligence  must  usually  be  left  to  19  N.  E.  331,  9  Am.  St.  875,  2  L.  R. 

the  jury.     Belton  v.  Baxter,   58  N.  A.  614;  Greene  v.  Eden,  24  Ind.  App. 

Y.   411;    Thurber  v.  Harlem  &c.  R.  583,  56  N.  E.  240;   Orr  v.  Garabold, 

Co.,  60  N.  Y.  326;  Quirk  v.  Holt,  99  85  Ga.  373,  11  S.  E.  778;    Eaton  v. 

Mass.    164,   96   Am.    Dec.   725.     See  Cripps,  94  Iowa  176,  62  N.  W.  687. 

also,    Gerhard    v.    Ford    Motor    Co.,  But  see   Niosi  v.   Empire  Laundry, 

155  Mich.  618,  119  N.  W.  904,  20  L.  117  Cal.  257,  49  Pac.  185;    Mead  v. 

R    A.   (N.  S.)   232n;   Speria  v.  New  Otto  Huber  Brewery,  104  App.  Div. 

YorK  Transp.  Co.,  96  N.  Y.  St.  270.  (N.  Y.)  10,  93  N.  Y.  S.  244;  Lieber- 

It  may  be  taken  from  the  jury,  how-  man   v.    Stanley,   88   N.  Y.   S.    360; 

ever,  in   a  proper  case.     Hayes  v.  Caesar  v.  Fifth  Ave.  Coach  Co.,  90 

N.  Y.  S.  859. 
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necessarily  guilty  of  contributory  negligence  as  a  matter  of  law  merely 
because  he  did  not  carefully  look  and  listen  for  approaching  vehicles 
before  attempting  to  cross  a  street.*"  So,  it  is  held  that  a  pedestrian 
is  not  required  to  be  continuously  looking  and  listening  for  automo- 
biles.*^ And  where  the  plaintiff  attempted  to  cross  a  street  behind 
a  loaded  wagon  and  was  run  over  by  the  defendant's  team  going  in 
the  opposite  direction  it  was  held  that  the  question  was  for  the  jury 
and  the  court  could  not  say  as  a  matter  of  law  that  the  plaintiff  was 
negligent  in  not  waiting  until  the  loaded  wagon  had  passed  far 
enough  to  see  that  no  other  team  was  coming  from  behind  it.*''  But 
a  pedestrian  was  held  guilty  of  contributory  negligence  as  a  matter 
of  law  where,  immediately  after  he  started  across  the  street,  he 
was  struck  by  the  side  of  a  vehicle  which  he  apparently  walked  into,** 
and  a  finding  of  contributory  negligence  was  held  justified  where  a 
pedestrian  before  attempting  to  cross  a  street,  saw  a  rapidly  moving 
vehicle  approaching  and  was  injured  by  it  while  crossing.**  So,  where 
a  pedestrian  while  carrying  an  umbrella,  on  a  rainy  day,  in  a  position 
which  prevented  his  seeing  an  approaching  team  was  run  into  by  such 
team  while  he  was  crossing  a  street,  he  was  held  guilty  of  contributory 
negligence  as  matter  of  law.*°  One  is  certainly  not  obliged  as  a 
matter  of  law,  under  ordinary  circumstances,  to  look  back  to  see 
whether  he  is  in  danger  of  being  run  into  by  teams  going  in  the  direc- 
tion he  is  traveling.**  In  a  Michigan  case  it  is  held  that  one  who 
sees  a  team  coming,  but  under  control,  and  starts  from  the  curb  to 
board  a  street  car  which  has  stopped  for  passengers,  and  is  struck 

"Ante,  §  1087   (835),  last  note  to  "Stallman  v.  Shea,  99  Minn.  422, 

that  section,  where  it  is  shown  that  109   N.   W.   824.     But  compare   Mc- 

there   is   some   conflict   even   as   to  Crohan   v.  Davison,   187   Mass.   466, 

this.      See    also.    Murphy    v.    Arm-  73  N.  E.  553. 

strong  Transfer  Co.,  167  Mass.  199,  "  Dimuria  v.  Seattle  Transfer  Co., 

45   N.  E.   93;    Groom   v.   Kavanagh,  50  Wash.  633,  97  Pac.  657,  22  L.  R. 

97  Mo.  App.  362,  71  S.  W.  362.  A.   (N.  S.)   471.     Compare,  however, 

"Hennesey   v.    Taylor,   189   Mass.  Vollner   v.   Berens,    50   Wis.    494,   7 

583,  76  N.  E.  224,  3  L.  R.  A.  (N.  S.)  N.  W.  371;    Shea  v.  Reems,  36  La. 

345;    Gerhard    v.    Ford    Motor    Co.,  Ann.  969. 

155   Mich.    618,   119   N.   W.    904,   20  "  Scofield  v.  Myers,   27   Ind.  App. 

L.  R.  A.  (N.  S.)  232n.  375,  60  N.  E.  1005.  See  also  Delfs  v. 

'=  Purtell  V.  Jordan,  156  Mass.  573,  Dunshee,   143  Iowa  381,  122  N.  W. 

31  N.  E.  652.  236.    Such  cases  are  usually  for  the 

"  Harris   v.    Commercial    Ice    Co.,  jury.      Bowser    v.    Wellington,    126 

153  Pa.  St.   278,  25  Atl.  1133.     See  Mass.   391;    McDonald  v.   Bowditch, 

also,    Hensen    v.    Arthur,    217    Pa.  201  Mass.  339,  87  N.  B.  585 ;  Graham 

156,  66  Atl.  256;  Puller  v.  Dederick,  v.  Evening  Press  Co.,  135  Mich.  298, 

35  App.  DIv.  (N.  Y.)  93,  54  N.  Y.  S.  97  N.  W.  697;  Wiel  v.  Wright,  29  N. 

593.  Y.  St.  763,  8  N.  Y.  S.  776. 
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by  the  team  when  about  half  way  to  the  car  cannot  be  said  to  be 
guilty  of  contributory  negligence  as  matter  of  law.*''  So,  an  emer- 
gency may  sometimes  excuse  action  that  might  otherwise  be  held  to 
amount  to  contributory  negligence.*^ 

§  1089.  (836)  Children  and  infirm  persons. — Children  and  infirm 
persons,**  as  well  as  those  who  are  of  mature  years  and  in  good 
health,  have  a  right  to  walk  along  or  across  the  streets  of  a  city,  and 
while  so  doing  they  may  properly  assume,  in  the  absence  of  anything  to 
the  contrary,  that  carriages  and  horses  will  not  be  driven  over  the 
streets  at  a  dangerous  and  improper  rate  of  speed.°"  One  who  drives 
horses  along  the  streets  of  a  city  is  bound  to  anticipate  that  travelers 
on  foot  may  be  at  the  crossings,  and  must  take  reasonable  care  not  to 
injure  them.°^  It  cannot,  therefore,  be  said,  as  a  matter  of  law,  un- 
der ordinary  circumstances,  that  a  footman,  whether  of  full  age  or  an 
infant,  who  does  not  anticipate  and  take  special  precautions  against 
injury  from  the  reckless  conduct  of  horsemen  in  riding  or  driving 
at  an  unusual  and  dangerous  rate  of  speed,  is  guilty  of  contributory 
negligence.°^  But  persons  of  impaired  faculties  must  exercise  or- 
dinary care  under  the  circumstances,  including  or  in  view  of  such 
impairment,"^  and  children  must  usually  exercise  the  care  ordinarily 

"  Stroub  v.  Meyer,  132  Mich.   75,  of  care  required  of  infirm  persons, 

92  N.  W.  779.     See  also,  Thompson  Peach   v.    Utica,    10    Hun    (N.    Y.) 

v.  Keyes-Marshall  Bros.  Livery  Co.,  477;      Winn     v.     Lowell,     1     Allen 

214  Mo.  487,  113  N.  W.  1128.  (Mass.)    177;    Sleeper   v.    Sandown, 

"  Canton  v.  Simpson,  2  App.  Div.  52  N.  H.  244;   Centralia  v.  Krouse, 

(N.  Y.)  561,  38  N.  Y.  S.  13;  NavalUes  64    111.    19;    Neff   v.    "Wellesley,   148 

v.   Dielmann,  124  La.  Ann.   421,  50  Mass.  487,  20  N.  E.  Ill,  2  L.  R.  A. 

So.  449.     But  see  Baker  v.  Pender-  500n. 

gast,  32  Ohio  St.  494,  30  Am.  Rep.        "^Murphy   v.    Orr,    96    N.    Y.    14; 

620.  Birkett   v.    Knickerbocker    Ice    Co., 

*"  Birkett  v.  Knickerbocker  Ice   Co.,  110  N.  Y.  504,  18  N.  B.  108.    Driver 

110  N.  Y.  504,  18  N.  B.  108;  Moebus  should   look   where    he    is    driving, 

v.  Herrmann,  108  N.  Y.  349,  15  N.  B.  Satinsky    v.    Mutual    Brewing    Co., 

415,  2  Am.  St.  440;    Boss  v.  Litton,  187  Pa.  St.  57,  40  Atl.  821. 
5  Carr.  &  P.  407;  Vaughn  v.  Scade,        "^Coombs    v.    Purrington,    42    Me. 

30  Mo.  600,  605.    See  also,  Graham  332;    Williams  v.  Richards,  3  Carr. 

v.  Evening  Press  Co.,  135  Mich.  298,  &  K.  81;   Stringer  v.  Frost,  116  Ind. 

97  N.  W.  697.  Driver  of  vehicle  must  477,  19  N.  B.  331,  9  Am.  St.  875,  2 

exercise  reasonable  care  not  to  in-  L.  R.   A.   614;    Graham  v.   Evening 

jure    young    children.     Skinner    v.  Press  Co.,  135  Mich.  298,  97  N.  W. 

Knickrehm,   10    Cal.    App.    596,   102  697. 
Pac.  947.  "  See  Fennman  v.  Holden,  75  Md. 

"  Stringer  v.  Frost,  116  Ind.  477,  1,  22  Atl.  1049;  Neff  v.  Town  of  V»''el- 

19  N.  E.  331,  9  Am.  St.  875,  2  L.  R.  lesley,  148  Mass.  487,  20  N.  E.  Ill, 

A.  614;    Davenport  v.  Ruckman,  37  2  L.  R.  A.  500n;  Graham  v.  Evening 

N.  Y.  568.    But  see,  as  to  the  degree  Press  Co.,  135  Mich.  298,  97  N.  W. 
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and  reasonably  exercised  by  such  children,  although  the  question 
is  generally  for  the  jury.^*  It  is  held  in  a  recent  case  that  a  boy  iB 
hot  guilty  of  negligence  as  a  matter  of  law  in  standing  for  a  minute 
or  two  in  a  street  with  one  foot  on  the  curbstone,  taking  off  his  roller 
skates.'** 

§1090.  (837)  Law  of  the  road  is  not  strictly  applicable  to  footmen. 

— The  "law  of  the  road,"  in  its  strict  sense,  does  not  obtain  with  re- 
spect to  footmen ;  they  may  meet  and  pass  on  either  side,  and  drivers 
of  carriages  or  other  vehicles  may  also  pass  footmen  on  either  side, 
all  that  is  required  being  the  exercise  of  due  and  reasonable  care 
under  the  circumstances. °^  As  among  themselves,  the  degree  of  care 
required  by  foot-passengers  is  such  as  the  nature  of  the  way,  the 
number  of  people  upon  it,  and  other  circumstances  demand,  and  must, 
it  is  said,  depend  in  a  great  measure  upon  the  injury  likely  to  hap- 
pen if  such  care  is  not  observed.  Thus,  a  man  walking  upon  a  side- 
walk in  a  large  city,  among  a  crowd  of  people,  carrying  a  ladder, 
edged  tools  or  other  dangerous  or  unwieldy  instruments,  would  have 
to  take  special  precautions  not  to  injure  other  footmen.^' 

§  1091.  (838)  Frightening  horses. — It  has  been  held  that  a  person 
who  transports  articles  over  the  highway,  which  are  of  an  unusual 
character  and  likely  to  frighten  horses,  is  bound  to  employ  a  suf- 
ficient number  of  persons  to  give  warning  to  travelers,  and,  if  need 
be,  to  assist  them  in  passing. '^^     It  cannot  be  unknown  to  any  one 

697.     And  compare  also,  Crowley  v.  '"Cotterell  v.   Starkey,   8  Carr.   & 

Strouse   (Cal.),  33  Pac.  456;   Groom  P.  691;  Lloyd  v.  Ogelby,  5  C.  B.  (N. 

V.  Kavanagh,  97  Mo.  App.  362,  71  S.  S.)    667;    Angell   Highways,    §    341. 

W.  362.  See  also.  Yore  v.   Mueller  Coal  &c. 

»  See  generally,  as  to  children  so  Co.,  147  Mo.  679,  49  S.  W.  855. 

injured  on  streets:  Young  v.  Small,  ""Addison  Torts,  §   555;   Knott  v. 

188  Mass.  4,  73  N.  E.  1019,  108  Am.  McGilvray,    124    Cal.    128,    56    Pac. 

St.    457;    Johnson   v.   Kelleher,    155  789;    Dixon   v.   Pluns,   98   Cal.   384, 

Mass.  125,  29  N.  E.  200;    Dealey  v.  388,  33  Pac.  268,  35  Am.  St.  180,  20 

MuUer,  149  Mass.  432,  21  N.  E.  763;  L.  R.  A.  698. 

Wikberg  v.  Olson  Cj.,  138  Cal.  479,  71  "  Bennett  v.  Lovell,  12  R.  I.  166, 

Pac.  511;    Streitfield  v.  Shoemaker,  34  Am.  Rep.  628.     See  also,  A.  Bu- 

185    Pa.    St.    265,    39    Atl.    967.     In  chanan's  Sons  v.  Crawford  Co.,  112 

Hayes   v.   Norcross,   162   Mass.   546,  App.  Div.   (N.  Y.)    278,  98  N.  Y.  S. 

39   N.   E.   282,   a  very  young   child  378;   Jeffrey  v.  St.  Pancreas  Vestry, 

was  held  guilty  of  contributory  neg-  63   L.  J.   Q.   B.   618.     But   compare, 

ligence  as  matter  of  law.  Burke  v.  Mally,  141  Iowa   555,  120 

»a  Berler  V.  Kane,  123  N.  Y.  S.  835.  N.   W.   305;    Hall  v.   Compton,   130 

The  boy  was  run  into  by  a  team  and  Mo.  App.  675,  108  S.  W.  1122. 
the  whole  case  was  left  to  the  jury. 
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that  ordinary  roads  are  primarily  and  chiefly  for  use  by  persons  on 
foot,  on  horseback,  or  in  vehicles  drawn  by  horses,  and  one  who  un- 
dertakes to  transport  an  article  which  a  reasonably  prudent  man 
would  apprehend  would  frighten  horses  is  in  duty  bound  to  employ 
reasonable  means  to  prevent  injury  to  persons  riding  or  driving  along 
the  road.^*  But  the  law  keeps  up  with  improvements  and  progress 
and  the  use  of  highways  is  not  by  any  means  limited  to  footmen  and 
horses.  If  the  use  is  a  proper  highway  use  and  due  care  is  exercised, 
the  mere  fact  that  a  vehicle  is  such  that  many  horses  are  not  ac- 
customed to  it,  and  are  likely  to  be  frightened  by  it,  does  not  render 
the  owner  or  driver  of  the  vehicle  responsible  for  such  fright.  This 
doctrine  has  become  more  firmly  established  since  the  introduction 
of  automobiles,  and  will  be  considered  in  the  chapter  on  that  sub- 
ject." 

§  1092.  (839)  Fast  driving. — Driving  at  an  immoderate  and  dan- 
gerous rate  of  speed  upon  crowded  streets  or  much  frequented  high- 
ways is  culpable  negligence  f  but  it  is  not  negligence  per  se  to  drive  a 
team  at  a  "lively  trot,"  even  in  the  streets  of  a  city."^  In  the  absence 
of  a  city  ordinance,  one  so  driving  is  not  necessarily  limited  to  any 

■"McCann    v.    Consolidated    Trac-  App.  Div.   (N.  Y.)   128,  96  N.  Y.  S. 

tion  Co.,  59  N.  J.  L,.  481,  36  Atl.  888,  45.      See    generally,    Delfs   v.    Dun- 

890,    38   L.   R.   A.   236,   238    (citing  shee,  143  Iowa  381,  122  N.  W.  236; 

text).     See   also.   Plumb  v.   Maher,  Pool  v.  Van,  38  Pa.  Super.  Ct.  402; 

76  Conn.  706,  56  Atl.  494;  Joyce  v.  Spangler  v.  Markley,  39  Pa.  Super. 
Exeter    &c.    St.    R.    Co.,    190    Mass.  Ct.  351. 

304,  76  N.  E.  1054;    Miller  v.  Addi-  «■  Kennedy  v.  Way,  Bright    (Pa.) 

son,  96  Md.  731,  54  Atl.  967;  Patton,  186,   3   Law    (N.   S.)    184;    Cotterell 

Worsham     Drug    Co.    v.     Drennon,  v.     Starkey,     8     Carr.     &     P.     691, 

—  Tex.  Civ.  App.  — ,  123  S.  W.  705.  and  note  694.     See  also,  Garmon  v. 

^°  Even    in    the    case    of    automo-  Bangor,    38    Me.    443;     Schaabs    v. 

biles    their    character    and    use    in  Woodburn    &c.    Co.,    56     Mo.     173; 

such   a  way   as   to  frighten   horses  Stokes  v.  Saltonstall,  13  Peters  (U. 

may  be  considered,  and  the  chauf-  S.)   181,  10  L.  ed.  114;    Wikberg  v. 

feur    required    to    exercise    proper  Olson  Co.,  138  Cal.  479,  71  Pae.  511; 

care,     and     even     to     stop,     or     at  Ford  v.   Whiteman,   2   Penn    (Del.) 

least     slow     down,     and,     perhaps,  355,    45    Atl.    543;    Freel   v.   Wana- 

take    other    precautions,    when    he  maker,    208    Pa.    279,    57    Atl.    563; 

discovers    that    a    horse    is    fright-  Fleming   v.   Anawanscott,   22   R.    I. 

ened     and     in     danger.       Indiana  211,  47  Atl.  215;    Armour  &  Co.  v. 

Springs  Co.  v.  Brown,  165  Ind.  465,  Kollmeyer,  161  Fed.  78,  88  C.  C.  A. 

74   N.   B.  615,   1  L.  R.   A.    (N.   S.)  242,  16  L.  R.  A.   (N.  S.)   1110,  1113. 

238n;  Ward  v.  Meredith,  220  111.  66,  «' Crocker    v.    Knickerbocker    Ice 

77  N.  E.  118;    Towie  v.  Morse,  103  Co.,  92  N.  Y.  652;  Brennan  v.  Friend- 
Me.    250,   68   Atl.   1044;    Walkup   v.  ship,   67   Wis.    223,   29   N.   W.    902; 
Beebe,  139  Iowa  395,  116  N.  W.  321.  Carter  v.  Chambers,  79  Ala.  223. 
But  compare,  Davis  v.  Maxwell,  108 
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particular  rate  of  speed,  but  is  simply  bound  to  use  proper  care  and 
prudence  under  the  circumstances,  so  as  not  to  injure  others."^  The 
rate  of  speed  should  be  proportioned  to  the  danger."^  Eeckless  and 
noisy  driving,  whereby  another's  horse  is  frightened  and  caused  to  run 
away,  will  constitute  actionable  negligence."*  The  fact  that  a  person 
is  violating  a  city  ordinance  against  fast  driving  is  admissible  in  evi- 
dence upon  the  question  of  negligence,  but  is  not  invariably  conclusive 
upon  that  point.""  In  a  recent  ease  decided  by  the  Illinois  court  of 
appeals,  it  is  held  that  a  city  ordinance  against  immoderate  driving 
has  the  force  and  effect  of  a  statute,  and  is  binding  upon  the  fire  de- 
partment as  well  as  upon  the  drivers  of  ordinary  vehicles,  and  that  the 
rights  of  the  fire  department  are  not  so  superior  to  those  of  ordinary 
citizens  as  to  exempt  them  from  the  rules  of  the  common  law,  requir- 
ing the  exercise  of  proper  prudence  and  care  in  the  use  of  the  streets, 
so  as  not  to  cause  injuries  to  other  persons  lawfully  upon  them.""    It 


•^Crocker  v.  Knickerbocker  Ice 
Co.,  92  N.  Y.  652. 

"^Davies  v.  Mann,  10  M.  &  W.  546; 
Moody  V.  Osgood,  60  Barb.  (N.  Y.) 
644;  Williams  v.  Richards,  3  Carr. 
&  K.  81;  Kelsey  v.  Barney,  12  N.  Y. 
425.  See  also,  Vaughn  v.  Scade,  30 
Mo.  600,  605.  In  Currie  v.  Consoli- 
dated Ry.  Co.,  81  Conn.  383,  71  Atl. 
356,  it  is  said  that  the  speed  at 
which  any  vehicle  may  be  driven 
at  night  must  be  determined  partly 
by  the  distance  ahead  at  which 
travelers  can  be  seen.  And  in  Ar- 
mour &  Co.  V.  KoUmeyer,  161  Fed. 
78,  88  C.  C.  A.  242,  16  L.  R.  A.  (N. 
S.)  1110,  1113,  1115,  it  is  said  that  it 
may  not  be  negligence  to  drive  rap- 
idly in  the  daytime,  but  is  not  the 
exercise  of  reasonable  care  to  drive 
rapidly  along  a  public  street  in  the 
dark  and  turn  rapidly  around  a  cor- 
ner at  a  time  and  place  when  and 
where  many  people  should  be  ex- 
pected, and  that,  on  the  other  hand, 
the  fact  that  the  defendant  was 
driving  slowly  when  run  into  by  the 
plaintiff,  who  was  driving  rapidly,  is 
some  evidence  of  care  on  the  de- 
fendant's part. 

•"Howe  V.  Young,  16  Ind.  312; 
Burnham  v.  Butler,  31  N.  Y.  480; 
Welch  V.  Lawrence,  2  Chit.  262. 

«=  See  Wright  v.  Maiden  R.  Co.,  4 
Allen   (Mass.)   283;   Hall  v.  Ripley, 


119  Mass.  135;  Steele  v.  Burkhardt, 
104  Mass.  59,  6  Am.  Rep.  191;  Han- 
Ion  V.  South  Boston  R.  Co.,  129 
Mass.  310.  Compare  Jetter  v.  New 
York  &c.  R.  Co.,  2  Abb.  App.  Dec. 
438;  Atlanta  &c.  R.  Co.  v.  Wyly,  65 
Ga.  120;  United  States  Brew.  Co. 
v.  Stoltenberg,  113  111.  App.  435, 
affirmed  in  211  111.  531,  71  N.  B. 
1081;  Mahuke  v.  Frear,  126  Mich. 
572,  85  N.  W.  1099;  Bresnehan  v. 
Gove,  71  N.  H.  236,  51  Atl.  916. 

"^  Morse  v.  Sweenie,  15  Bradw. 
(111.  App.)  486,  citing  Pennsylvania 
Co.  V.  Frana,  13  Bradw.  (111.  App.) 
97.  See  also.  Green  v.  Eden,  24  Ind. 
App.  583,  56  N.  E.  240.  The  correct- 
ness of  this  decision  admits  of  some 
doubt.  The  emergency  arising  from 
a  flre  may  require  very  rapid  driv- 
ing, and  even  an  ordinary  citizen, 
we  suppose,  would  be  justified  in 
riding  or  driving  at  a  high  rate  of 
speed  in  an  emergency  in  order  +o 
save  his  property  from  destruction, 
or  to  save  life  by  calling  a  physi- 
cian, if  he  uses  due  care  under  the 
circumstances.  See  City  of  Kansas 
City  V.  McDonald,  60  Kan.  481,  57 
Pac.  123,  45  L.  R.  A.  429;  Dole  v. 
New  Orleans  R.  &c.  Co.,  121  La. 
945,  46  So.  929,  19  L.  R.  A.  (N.  S.) 
623.  See  also,  as  to  there  being  no 
liability  for  acts  of  fire  department 
engaged   in   public  duty.    Saunders 
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is,  in  general,  true  that  an  ordinance  of  a  municipal  corporation  has 
the  effect  of  a  local  law,  and  that  one  who  disobeys  it  is  guilty  of  an 
actionable  wrong.*^  Where  there  is  an  ordinance  regulating  the  speed 
at  which  horses  may  be  driven,  it  is  no  more  than  reasonable  to  hold 
that  a  person  who  is  himself  using  due  care  may  act  upon  the  assump- 
tion that  it  will  he  obeyed.  This  presumption  cannot,  however,  pre- 
vail where  the  circumstances  clearly  indicate  that  the  ordinance  is  not 
regarded. 

§  1093.  (840)  Criminal  liability  for  injuries  caused  by  reckless 
driving. — ^There  may  be  a  criminal  as  well  as  a  civil  liability  for  in- 
juries caused  by  fast  and  willfully  reckless  driving.  Thus,  where  two 
persons  with  horses  and  carts  raced  upon  a  highway,  and  one  of  them 
ran  over  and  killed  a  footman,  it  was  held  that  both  were  guilty  of 
manslaughter,  upon  the  principle  that  where  two  persons  incite  each 
other  to  do  an  unlawful  act  whereby  one  of  them  kills  another,  both 
are  guilty.'*  So,  in  Pennsylvania,  it  has  been  held  that  driving  at  the 
rate  of  a  mile  in  four  minutes  is  unlawful,  and  where  death  resulted 
from  a  collision  thus  caused,  without  the  fault  of  the  injured  party, 
the  defendant  was  held  guilty  of  murder  in  the  second  degree.**  In 
Illinois,  where  the  defendant  drove  a  horse  and  vehicle  behind  another 
conveyance,  knowing  the  danger  of  a  collision  and  the  probable  result, 
and  recklessly  and  willfully  permitted  a  collision,  which  resulted 
in  death,  without  using  reasonable  means  at  his  command  to  avert  it, 
he  was  held  guilty  of  manslaughter.'"  So,  in  Indiana,  it  was  held,  on 
appeal,  that  one  who  recklessly  rode  a  bicycle  against  a  person  on  a 

V.    Ft.    Madison,   111    Iowa   102,    82  ^Regina  v.    Swindall,   2   Carr.    & 

N.  W.  428;  Kies  v.  City  of  Erie,  135  K.  230.     See  also.  Rex  v.  Tlmmlns, 

Pa.  St.  144,  19  Atl.  942,  20  Am.  St.  7  Carr.  &  P.  499.  This  doctrine  rests 

867;    Gillespie   v.    City   of   Lincoln,  upon  the  principle,  often  recognized, 

35  Neb.  34,  52  N.  W.  811,  16  L.  R.  that    recklessness    or     even     negli- 

A.  349;    Burrill  v.  Augusta,  78  Me.  gence    may    sometimes    supply    the 

118,   3   Atl.   177,  57   Am.  Rep.  788;  place  of  an  actual  intent.     Palmer 

Dodge  V.  Granger,  17  R.  I.  664,  24  v.  Chicago  &c.  R.  Co".,  112  Ind.  250, 

Atl.  100,  33  Am.  St.  901,  15  L.  R.  A.  14  N.  E.  70;    Cincinnati  &c.  Co.  v. 

781n;   Edgerly  v.  Concord,  62  N.  H.  Cooper,  120  Ind.  469,  22  N.  B.  340, 

8,  13  Am.   St.  533.     Compare,  how-  16  Am.   St.  334,   6   L.  R.   A.   241n; 

ever.  City  of  Harrodsburg  v.  Abram,  1    Hale's   P.   C.    (Am.    ed.)    479;    1 

—  Ky.  — ,  127  S.  W.  759.  Bishop  Crim.  Law,  c.  20;   1  Bishop 

"Pennsylvania  Co.  v.  Stegemeier,  Crim.  Law,  §  324. 

118  Ind.  305,  20  N.  E.  843,  10  Am.  St.  "Kennedy  v.  Way,  Bright.   (Pa.) 

136;   Blanchard  v.  Bissell,  11  Ohio  186. 

St.  96;    State  v.  Lee,  4  Crim.  Law  "Belk  v.  People,  125  HI.  584,  586, 

Mag.  79.  17  N.  E.  744. 
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sidewalk  was  rightly  adjudged  to  have  committed  an  assault  and  bat- 
tery.'^ The  principle  which  undergirds  these  -cases  is  a  very  old  one, 
and  finds  a  strong  illustration  in  the  ancient  case  wherein  it  was  held 
that  one  who  carelessly  cast  logs  upon  a  highway  and  killed  a  traveler 
thereon  was  guilty  of  murder  in  the  second  degree.''^  It  is  further 
exemplified  in  the  eases  which  declare  it  to  be  unlawful  to  drive  an 
unbroken  or  unmanageable  horse  among  a  throng  of  persons.'* 

§  1094.  (841)  Traveler  must  have  good  "tackle." — ^A  traveler  who 
drives  upon  a  highway  must  use  due  care  to  keep  his  harness  and 
carriage  in  good  road-worthy  condition,  so  that  injuries  may  not  be 
caused  to  others  by  reason  of  the  insufficiency  of  those  articles.  As 
said  in  the  old  English  cases,  he  "is  bound  to  have  a  good  tackle,  and 
is  negligent  if  he  does  not."'*  The  mere  fact  that  the  harness  breaks 
or  a  wheel  runs  off,  or  the  like,  is  not,  however,  negligence  per  se;"^ 
and  the  owner  should  not  be  held  liable  for  a  pure  accident,  nor  for  an 
injury  caused  by  a  defect  in  his  "tackle"  which  he  did  not  know,  and 
could  not  discover  by  the  use  of  ordinary  and  reasonable  care.  He  is 
not  an  insurer  of  his  "tackle,"  and  we  do  not  think  the  expression 
above  quoted  from  the  old  English  cases  was  intended  to  be  understood 
as  declaring  it  to  be  his  absolute  duty  to  keep  his  carriage  and  harness 
safe  at  all  events,  under  penalty  of  being  held  guilty  of  negligence 
notwithstanding  he  had  used  reasonable  care  in  the  matter.  The  cor- 
rect rule  is  thus  stated  by  Judge  Thompson  in  his  work  on  negligence : 
"The  obvious  rule  here  is,  that  if  damages  are  inflicted  by  reason  of  the 
breaking  of  the  carriage  or  tackle  of  a  traveler  on  the  highway,  the 
traveler  or  owner  of  the  tackle  or  vehicle  is  liable  only  on  the  principle 
of  want  of  ordinary  care."'"  This  is  unquestionably  the  true  rule,  for 
only  those  who  enjoy  unusual  privileges,  or  undertake  unusual  things, 

"Mercer  v.  Corbin,  117  Ind.  450,  &   Pin.   472.     See  also,  Johnson   v. 

20  N.  B.  132,  10  Am.  St.  76,  3  L.  R.  Small,  5  B.  Men.    (Ky.)   25;    Smith 

A.  221.  V.   Smith,   2   Pick.    (Mass.)    621,   13 

"Blackst.  Com.  182;  1  Hale's  P.  C.  Am.  Dec.  464;  Murdock  v.  Warwick, 

(Am.  ed.),  479.  4  Gray  (Mass.)   178. 

"Clore  V.  Mclntire,  120  Ind.  262,  "Doyle   v.   Wragg,   1  F.   &   F.    7. 

22  N.  E.  128;    Meredith  v.  Reed,  26  See  also.  City  of  Joliet  v.  Shufeldt, 

Ind.    334;     Michael    v.    Alestree,    3  144  111.   403,  32  N.  E.   969,   36  Am. 

Levinz  172;    Dickson  v.   McCoy,  39  St.  453,  18  L.  R.  A.  750. 

N.  Y    400;    Mcllvaine  v.  Lantz,  100  "1  Thomp.  Neg.  (2d  ed.),  §  1305; 

Pa.  St.  586,  45  Am.  Rep.  400.  Birdsell  Mfg.  Co.  v.  Loughman,  26 

"Welch    v.    Lawrence,    2    Chitty  Ind.  App.  358,  59  N.  E.  872,  citing 

262;    Cotterell  v.   Starkey,   8   Carr.  text. 
&  P.  691;  Sprlngett  v.  Ball,  4  Fost. 
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are  considered  as  warrantors  or  insurers,  and  a  traveler  simply  exer- 
cises a  right  free  and  common  to  all  when  he  drives  along  a  road  or 
street. 

§  1095.  (842)  liahility  for  injuries  caused  by  runaway  horses.^ 
The  mere  fact  that  a  horse  is  found  running  away  upon  a  highway 
is  not  conclusive  evidence  of  negligence  on  the  part  of  its  owner  or 
custodian,  but  may  be  explained  by  facts  or  circumstances  showing  the 
exercise  of  due  care."  If,  however,  no  explanation  is  given,  negligence 
may  be  presumed,'*  at  least  in  most  instances  where  horses  are  found 
running  away  on  city  streets  without  any  driver  or  attendant,  but 
there  is  some  conflict  among  the  authorities  upon  this  point.  So, 
if  the  driver  loses  control  of  his  horse  by  his  own  fault,  he  cannot 
free  himself  from  liability  to  onei  who  is  injured  by  showing  that 
he  could  not  control  the  horse  at  the  time  of  the  injury.'*  It  has 
also  been  held  that  the  mere  fact  of  horses  getting  loose  and  run- 
ning away  after  being  hitched  is  some  evidence  of  negligence  in 
the  manner  of  hitching  them.*"  Leaving  a  horse  unhitched  upon  a 
highway  is  not  negligence  per  se,  at  least  if  it  is  left  in  charge  of  a 

"Gottwald  V.  Bernlieimer,  6  Daly  "Kennedy  v.  Way,  Bright    (Pa.) 

(N.    Y.)     212;    Griggs    v.    Flecken-  186.    See  also,  Sutter  v.  Omnibus  Ca- 

Btein,  14  Minn.  81, 100  Am.  Dec.  199;  We  Co.,  107  Cal.  369,  40  Pac.  484; 

Strutt    V.    Laumier,    34    Mo.    469;  Ford  v.  Whlteman,  2  Penn.    (Del.) 

Creamer   v.    Mcllvain,    89    Md.   343,  355,  45  Atl.  543;  Fertel  v.  Peck,  80 

43  Atl.   935,  73  Am.  St.  186,  45  L.  Vt.  351,  67  Atl.  818;    Birdsall  Mfg. 

Ri  A.  531.    See  also.  Collar  v.  Knox,  Co.  v.  Loughman,  26  Ind.  App.  359, 

222  Pa.  362,  71  Atl.  539,  23  L.  R.  A.  59  N.  E.  872  (citing  text);  Zambelli 

(N.  S.)  171;  HoUiday  V.  Gardner,  27  v.  Johnson,  115  La.  483,  39  So.  501. 

Ind.  App.  231,  59  N.  B.  686,  61  N.  E.  For  case  just  decided  in  which  the 

16;  Manzoni  v.  Douglas,  L.  R.  6  Q.  defendant  was  held  not  liable  for  a 

B.  Div.  145.  collision  where  he  could  not  control 

"Hummell     v.     Wester,     Bright  his  horse,  see  Kimble  v.  Stackpole, 

(Pa.)    133;    Unger   v.    Forty-second  —  Wash.  — ,  110  Pac.  677.    But  gen- 

St.  &c.  Co.,  51  N.  Y.  497,  500;  Dick-  erally  there  is  no  liability  if  a  horse 

son  V.  McCoy,  39  N.  Y.  400;   Kokoll  escapes     from    control    where     the 

V.  Brohm  &c.  Lumber  Co.,  77  N.  J.  driver  is  without  fault.     Robinson 

L.  169,  71  Atl.  120.   See  also,  Gan-  v.  Simpson,  8  Houst.   (Del.)   398,  32 

non  V.  Wilson,  18  W.  N.  C.  (Pa.)  7,  Atl.    287;    Cunningham   v.    Belknap 

5  Atl.  381;  Maus  v.  Broderick,  51  La.  (Ky.),  22  Ky.  L.  1580,  60  S.  W.  837; 

Ann.   1153,   25  So.   977;    Gorsuch  v.  Benoit  v.  Troy  &c.  R.  Co.,  154  N.  Y. 

Swan,  109  Tenn.  36,  69   S.  W.  1113,  223,    48    N.    B.    524;    Hammack    v. 

97  Am.  St.  836.  But  compare  O'Brien  White,  11  C.  B.  N.  S.  588,  103  E.  C. 

V.  Miller,  60  Conn.  214,  22  Atl.  544,  L.  588,  and  cases  cited  in  note  86 

25  Am.  St.  320;   Broult  v.  Hanson,  infra. 

158  Mass.  17,  32  N.  B.  900;  Rowe  V.  ""Strup    v.    Edens,    22    Wis.    432. 

Such,  134  Cal.  573,  66  Pac.  862,  67  See  Rumsey  v.  Nelson,  58  Vt.  590,  3 

Pac.  760.  Atl.  484. 
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competent  person  to  watch  it.*^  The  question  of  negligence  in  such 
cases  is  generally  left  to  the  jury.'"  But  it  has  often  been  held  negli- 
gence, or  at  least  suflBcient  to  raise  a  presumption  of  negligence,  to 
leave  a  team  unhitched  and  unattended  where  the  horses  are  likely  to 
be  frightened  and  run  away.^^  Turning  a  horse  loose  in  the  streets  of 
a  populous  city  is  negligence,  and  one  who  does  so  is  liable  for  per- 
sonal injuries  caused  by  the  horse,  without  allegation  or  proof  that 
he  knew  the  horse  was  vicious.**  So,  where  a  horse  runs  away  by 
reason  of  the  negligence  of  its  owner,  he  will  be  liable  to  one  who  is 
injured  thereby,  without  fault  on  his    art,  unless  there  is  something 


^  Dexter  v.  McCready,  54  Conn. 
171,  5  Atl.  855;  Park  v.  O'Brien,  23 
Conn.  339;  Wasmer  v.  Delaware  &c. 
R.  Co.,  80  N.  Y.  212,  36  Am.  Rep. 
608;  Belles  v.  Kellner,  67  N.  J.  L. 
255,  51  Atl.  700,  54  Atl.  99,  57  L.  R. 
A.  627,  91  Am.  St.  429;  Doyle  v. 
Detroit  Omnibus  &c.  Co.,  105  Mich. 
195,  62  N.  W.  1031;  Moulton  v. 
Lewiston  &c.  St.  R.  Co.,  102  Me.  186, 
66  Atl.  388,  10  L.  R.  A.  (N.  S.) 
845n,  851  (citing  and  approving 
text,  but  holding  that  it  was  neg- 
ligence under  the  circumstances  of 
the  particular  case);  1  Thomp. 
Neg.,  §  389.  Compare  Western  U. 
Tel.  Co.  V.  Quinn,  56  111.  319;  Gray 
V.  Second  Ave.  R.  Co.,  65  N.  Y.  561; 
Illidge  V.  Goodwin,  5  Carr.  &  P. 
190;  McCahill  v.  Kipp,  2  B.  D. 
Smith  (N.  Y.)  413. 

'^Griggs  V.  Fleckenstein,  14  Minn. 
81,  100  Am.  Dec.  199;  Albert  v. 
Bleecker  St.  R.  Co.,  2  Daly  (N.  Y.) 
389;  Goodman  v.  Taylor,  5  Carr.  & 
P.  410;  Bigelow  v.  Reed,  51  Me. 
325;  Doyle  v.  Detroit  Omnibus  &c. 
Co.,  105  Mich.  195,  62  N.  W.  1031; 
Southworth  v.  Old  Colony  &c.  Ry. 
Co.,  105  Mass.  342,  7  Am.  Rep.  528; 
Dexter  v.  McCready,  54  Conn.  171, 
5  Atl.  855;  Bott  v.  Pratt,  33  Minn. 
323,  325,  23  N.  "W.  237,  53  Am.  Rep. 
47n;  Lynch  v.  Nurdin,  1  Q.  B.  29; 
Phillips  v.  Dewald,  79  Ga.  732,  7  S. 
E.  151,  11  Am.  St.  458.  In  the  case 
last  cited  it  was  held  that  the  jury 
might  well  infer  negligence  where 
a  restless,  spirited  horse  was  left 
unhitched  in  a  busy,  noisy  street 
while  the  driver  was  six  feet  away 


from  him,  notwithstanding  he  was 
easily  controlled  under  ordinary  cir- 
cumstances, and  had  never  before 
run  away,  although  he  had  often 
been  left  unhitched.  See  also,  Hay- 
wood v.  Hamm,  77  Conn.  158,  58 
Atl.  695. 

^Corona  Coal  &c.  Co.  v.  White, 
158  Ala.  627,  48  So.  362,  20  L.  R.  A. 
(N.  S.)  958,  and  note;  City  of  Den- 
ver V.  Utzler,  38  Colo.  300,  88  Pac. 
143,  8  L.  R.  A.  (N.  S.)  77n,  120 
Am.  St.  108;  Damonte  v.  Patton,  118 
La.  530,  43  So.  153,  8  L.  R.  A.  (N. 
S.)  209,  118  Am.  St.  384,  10  Am.  & 
Eng.  Ann.  Cas.  862;  Moulten  v. 
Lewiston  &c.  St.  R.  Co.,  102  Me.  186, 
66  Atl.  388,  10  L.  R.  A.  (N.  S.)  845, 
and  note;  Stevenson  v.  United 
States  Exp.  Co.,  221  Pa.  59,  70 
Atl.  275,  128  Am.  St.  725;  Swift  & 
Co.  V.  Murphy,  45  Tex.  Civ.  App. 
497,  100  S.  W.  997.  Other  decisions 
to  the  same  effect  are  cited  in  the 
notes  to  these  cases  above  referred 
to  and  conflicting,  or  apparently 
conflicting,  authorities  are  reviewed. 
See  also,  authorities  pro  and  con  in 
5  Law  Notes  85  (Aug.,  1901).  As 
to  effect  of  ordinances  against  leav- 
ing horses  unhitched,  see  note  in  10 
L.  R.  A.  (N.  S.)  854,  et  seq. 

=♦  Goodman  v.  Gay,  15  Pa.  St.  188, 
53  Am.  Dec.  589;  Rossell  v.  Cottom, 
31  Pa.  St.  526;  Dickson  v.  McCoy, 
39  N.  Y.  400;  Baldwin  v.  Ensign,  49 
Conn.  113,  44  Am.  Rep.  205.  See 
also,  Hardiman  v.  Wholley,  172 
Mass.  411,  52  N.  B.  518,  70  Am.  St. 
292;  Dexter  v.  McCready,  54  Conn. 
171,  5  Atl.  855. 
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to  take  the  case  out  of  the  general  rule;*"  but  the  mere  fact  that  in- 
juries are  caused  by  a  runaway  horse  will  not  make  the  owner  liable, 
in  the  absence  of  negligence  on  the  part  of  himself  or  his  servant.*' 

§1096.  (843)  Extent  of  liability— Proximate  cause.— Where  a 
runaway  results  from  the  negligence  of  the  driver,  his  liability  is  not 
confined  to  one  who  is  injured,  either  in  person  or  property,  by  direct 
contact  with  the  runaway  team.  The  running  away  of  the  team  will 
generally  be  deemed  the  efficient  and  picximate  cause  of  the  injury,  if 
it  puts  in  operation  the  force  which  was  the  immediate  and  direct  cause 
of  the  injury.*^  Thus,  where  a  team,  negligently  left  unhitched  in  a 
much  frequented  street  of  a  town  or  city,  runs  away,  and,  after  an 
attempt  on  the  part  of  difEerent  persons  in  the  street  to  stop  it,  runs 
into  another  team  properly  hitched  at  the  side  of  the  street,  and  causes 
the  latter  team  to  run  away  and  collide  with  another  horse  properly 
standing  on  the  street,  the  driver  of  the  team  which  first  ran  away  is 


^Wagner  v.  Goldsmith,  78  Ind. 
517;  Hummel  v.  "Wester,  Bright. 
(Pa.)  133;  Kennedy  v.  Way,  Bright. 
(Pa.)  186;  McCahill  v.  Kipp,  2  E. 
D.  Smith  413;  Frazer  v.  Kimler,  2 
Hun  (N.  Y.)  514;  Dickson  v.  Mc- 
Coy, 39  N.  Y.  400;  Barnes  v.  Chapin, 
4  Allen  (Mass.)  444,  81  Am.  Dec. 
710;  Lyons  v.  Merrick,  105  Mass. 
71,  76;  Herlihy  v.  Smith,  116  Mass. 
265.  See  also.  Pierce  v.  Conners,  20 
Colo.  178,  37  Pac.  721,  46  Am.  St. 
279;  Coughlin  v.  Campbell  &c.  Bak- 
ing Co.,  39  Colo.  148,  89  Pac.  53,  8 
L.  R.  A.  (N.  S.)  1001,  121  Am.  St. 
158;  Healy  v.  Johnson,  127  Iowa 
221,  103  N.  W.  92;  Moulton  v. 
Aldrich,  28  Kan.  300;  Turner  v.  Page, 
186  Mass.  600,  72  N.  B.  329;  Zam- 
belli  v.  Johnson,  115  La.  483,  39  So. 
501;  Karstenddiek  v.  Jackson  Brew- 
ing Co.,  123  La.  346,  48  So.  958; 
Trenchard  v.  New  Orleans  &c.  Co., 
123  La.  36,  48  So.  575;  Hull  v. 
Thomson  Transfer  Co.,  135  Mo. 
App.  119,  115  S.  W.  1054;  Houston 
Transfer  Co.  v.  Renard  (Tex.  Civ. 
App.),  79  S.  W.  838;  Fertenwald  v. 
Wisconsin  Lake  Ice  &c.  Co.,  121  Wis. 
65,  98  N.  W.  948.  The  fact  that  the 
fright  of  a  horse  which  has  been 
left  unhitched  Is  increased  by  the 
efforts   of    persons    trying   to    stop 


him,  will  not  exonerate  his  owner 
from  liability.  Phillips  v.  Dewald, 
79  Ga.  732,  7  S.  E.  151,  11  Am.  St. 
458. 

™Shawhan  v.  Clarke,  24  La.  Ann. 
390;  Sullivan  v.  Scripture,  3  Allen 
(Mass.)  564;  Weldon  v.  Harlem  R. 
Co.,  5  Bosw.  (N.  Y.)  576;  Ham- 
mack  V.  White,  11  C.  B.  (N.  S.) 
587;  Fallon  v.  O'Brien,  12  R.  I.  518, 
34  Am.  Rep.  713;  Bennett  v.  Ford, 
47  Ind.  264;  Brown  v.  Collins,  53 
N.  H.  442,  16  Am.  Rep.  372.  See 
also,  Unger  v.  Forty-Second  St.  R. 
Co.,  51  N.  Y.  497;  Cadwell  v.  Arn- 
heim,  152  N.  Y.  182,  46  N.  E.  310;  the 
English  case  of  Holmes  v.  Mather, 
L.  R.  10  Ex.  261,  reported  in  note  to 
the  case  last  cited,  16  Am.  Rep.  384. 

»'For  interesting  discussions  of 
the  doctrine  of  proximate  cause,  and 
the  liability  of  the  original  wrong- 
doer, notwithstanding  an  interven- 
ing agency,  see  Billman  v.  Indian- 
apolis &c.  R.  Co.,  76  Ind.  166,  40 
Am.  Rep.  230;  Weick  v.  Lander,  75 
111.  93;  McDonald  v.  Snelling,  92 
Am.  Dec.  768,  and  note  776;  Thomas 
V.  Winchester,  57  Am.  Dec.  455,  and 
note  461;  Forney  v.  Geldmacher,  42 
Am.  Rep.  388,  and  note  390;  White 
V.  Conly,  52  Am.  Rep.  154,  and  note 
157. 
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liable  to  the  owner  of  the  horse  against  which  the  second  team  ran, 
upon  the  ground  that  the  injury  to  him  was  the  natural  and  proximate 
result  of  the  driver's  negligence  in  the  first  instance.'* 

§  1097.  (844)  Contributory  negligence — ^Imputable  negligence. — 

Tne  effect  of  contributory  negligence  upon  the  part  of  one  who  is  in- 
jured while  riding  or  driving  upon  a  highway,  and  the  rules  applicable 
to  such  a  case,  are,  in  general,  the  same  as  in  other  cases  of  contributory 
negligence.  We  need  not,  therefore,  consider  this  branch  of  the  sub- 
ject at  length,  especially  as  particular  instances  of  contributory  neg- 
ligence and  the  effect  thereof  have  already  been  given  in  treating 
generally  of  the  rights  and  duties  of  travelers.  There  is,  however,  one 
matter  which  deserves  further  consideration,  and  that  is  the  doctrine 
of  "imputable  negligence,"  by  which  the  contributory  negligence  of  a 
driver,  although  not  the  servant  of  the  passenger,  is  imputed  to  the 
latter.  This  doctrine  long  prevailed  in  England  and  yet  prevails,  in 
a  modified  form  at  least,  in  some  of  our  own  states.  In  the  leading 
case'*  upon  the  subject,  in  which  the  rule  seems  first  to  have  been 
formulated,  it  appeared  that  a  passenger  who  had  alighted  from  an 
omnibus  was  run  over  and  injured  by  an  omnibus  belonging  to  another 
line.  He  brought  his  action  against  the  proprietor  of  the  latter  line, 
and  the  court  instructed  the  jury  that  if  the  negligence  of  the  driver 
of  the  vehicle  in  which  he  was  a  passenger,  in  not  driving  close  enough 
to  the  .curb,  contributed  to  the  injury,  they  should  find  for  the  defend- 
ant, although  the  driver  of  his  omnibus  was  also  guilty  of  negligence. 
This  ruling  was  expressly  based  upon  the  doctrine  that  "the  deceased 
must  be  considered  as  identified  with  the  driver  of  the  omnibus  in 
which  he  voluntarily  became  a  passenger,  and  that  the  negligence  of 
the  driver  was  the  negligence  of  the  deceased."  This  ease  has  been 
followed  by  several  of  our  own  courts,""  but  many  others  have  declined 

»*  Griggs  v.  Fleckenstein,  14  Minn.  Jolinson,   127   Iowa  221,   103  N.  W. 

81,  100  Am.  Dec.  199.    To  same  ef-  92. 

feet,  wliere  a  third  person  was  in-  *  Thorogood  v.  Bryan,  8  C.  B.  115. 

jured  by  a  team  caused  to  run  away  °°  Prideaux   v.    Mineral    Point,    43 

by  the  negligence  of  the  defendant  Wis.  513,  28  Am.  Rep.  558;  Houfe  v. 

in   driving  his  own  horse,   see   Mc-  Town  of  Pulton,  29  Wis.  296,  9  Am. 

Donald  v.  Snelling,  14  Allen  (Mass.)  Rep.   568;    Ritger  v.   Milwaukee,  99 

290,    92    Am.    Dec.    768.     See    also  Wis.  190,  74  N.  W.  815;   Carlisle  v. 

where     there     is     an     intervening  Sheldon,    38    Vt.    440;    Lake    Shore 

agency,  Pierce  v.  Connors,  20  Colo.  &c.    Co.    v.    Miller,    25    Mich.    274; 

178,   37   Pac.   721,   46  Am.   St.   279;  Mullen  v.  City  of  Owosso,  100  Mich. 

Phillips  v.  Dervald,  79  Ga.  732,  7  S.  103,  58  N.  W.  663,  43  Am.  St.  436,  23 

E.   151,  11  Am.   St.   458;    Healy  v.  L.  R.  A.  693,  and  note.     See  also. 


§  1098  ROADS  AND  STREETS.  638 

to  follow  it,  and  as  it  was  recently  overruled  by  the  English  court  of 
appeals,'*  after  an  elaborate  consideration  of  the  question,  it  is  prob- 
able that  all  of  the  courts  will,  in  the  future,  decline  to  apply  the  rule 
therein  announced.  In  Pennsylvania,  a  distinction  has  been  made 
between  cases  in  which  the  plaintiff  is  injured  while  traveling  in  a 
public  conveyance  and  those  in  which  he  is  injured  while  riding  in  a 
private  conveyance.  The  old  English  rule  of  "imputable  negligence" 
was  followed  in  the  former  case  upon  grounds  of  supposed  public  pol- 
icy,"^ but  denied  in  the  latter  case."'  As  said  in  a  recent  case,  how- 
ever, "there  does  not  seem  to  be  any  substantial  ground  upon  which 
to  rest  such  a  distinction.  The  inquiry  in  either  case  must  be,  was 
the  relation  of  the  person  whose  negligence  is  sought  to  be  attributed 
to  the  person  injured  such  that  the  latter  had  at  least  an  equal  right 
to  direct  and  control  the  movements  of  the  conveyance,  or  that  he 
would  have  been  jointly  liable  to  a  third  person  for  the  consequences 
of  the  negligent  conduct  of  the  farmer  ?"'*  And  a  passenger  in  a 
street  car  has  been  said  to  be  a  traveler  on  the  street  "as  fully  as  one 
riding  in  any  other  vehicle."*^ 

§  1098.  (845)  Concurring  negligence. — The  rules  applicable  to 
cases  of  concurring  negligence  have  been  formulated  substantially  as 
follows:®'    1.    If  the  plaintiff  is  without  fault,  and  there  is  negligence 

Whitman  v.  Lewiston,  97  Me.  519,  55  ■""  Lockhart    v.    Lichtenthaler,    46 

Atl.  414;  Township  of  Crescent  v.  An-  Pa.  St.  151. 

derson,  114  Pa.  St.  643,  8  Atl.  379,  60  »=  Borough  of  Carlisle  v.  Brisbane, 

Am.  Rep.  367;   Stafford  v.  Oskaloosa,  113  Pa.  St.  544,  6  Atl.  372,  57  Am. 

57  Iowa  748,  11  N.  W.  668;  Whitaker  Rep.  483n;    Carr  v.  Baston,  142  Pa. 

V.  City  of  Helena,  14  Mont.  124,  35  St.  139,  21  Atl.  822. 

Pac.  904,  43  Am.  St.  621.     But  see  '•Town   of   Knlghtstown   v.    Mus- 

Bailey  v.  Centerville,  115  Iowa  271,  grove,  116  Ind.  121,  18  N.  E.  452,  9 

88  N.  W.  379;   Barnes  v.  Marcus,  96  Am.    St.    827,   831;    Cunningham   v. 

Iowa  675,  65  N.  W.  984;  McBride  v.  Thief  River  Falls,  84  Minn.  21,  86 

Des   Moines  City  R.  Co.,   134   Iowa  N.  W.   763.     See  also,   post   §   1099 

398,  109   N.  W.  618.     And  compare  (846),     and    numerous    authorities 

Block  V.  Worcester,  186   Mass.   526,  cited  in  3  Elliott  Railroads,  §  1178. 

72  N.  E.  77;    Clinton  v.  Revere,  195  "=' Tracy  v.  New  York  &c.  R.  Co., 

Mass.  151,  80  N.  E.  813;  Chadbourne  82  Conn.  1,  72  Atl.  156,  159. 

V.  Springfield  St.  Ry.  Co.,  199  Mass.  ™  The  Bernina,  L.  R.  12  Prob.  Div. 

574,   85   N.  E.   737;    Hampel  v.   De-  58.     See  also,  Village  of  Centerville 

troit  &c.  R.  Co.,  138  Mich.  1,  100  N.  v.  Cook,  129  111.  152,  22  N.  E.  14,  16 

"W.  1002,  110  Am.  St.  275n   (not  im-  Am.   St.   248,  and  note,   4  L.  R.   A. 

puted  to  infant  though  would  be  to  721n;    Alexander  v.  Big  Rapids,  76 

adult).  Mich.  282,  42  N.  W.  1071;  Burrell  v. 

"  The  Bernina,  L.  R.  12  Prob.  Div.  Greenville,  133  Mich.  235,  94  N.  W. 

58,  reported  also  in  note  to  Borough  732;   Vogelgesang  v.  St.  Louis,  139 

of  Carlisle  v.  Brisbane,  57  Am.  Rep.  Mo.  127,  40  S.  W.  653. 
483,  494.    See  also,  The  Milan,  Lush. 
Adm.  38». 
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on  the  part  of  the  defendant  and  another  independent  person  over 
whom  the  plaintiff  has  no  control,  "both  negligences  partly  directly 
causing  the  accident,"  the  plaintiff  may  maintain  an  action  for  all  the 
damages  so  caused  him  against  either  the  defendant  or  the  other  wrong- 
doer. 2.  If,  in  like  case,  the  negligence  is  partly  that  of  the  defendant 
personally,  and  partly  that  of  his  servant,  the  plaintiff  can  maintain 
an  action  either  against  the  defendant  or  his  servant.  3.  If  the  neg- 
ligence is  that  of  the  defendant's  servant,  although  the  defendant  may 
be  free  from  personal  negligence,  the  plaintiff  can  maintain  an  action 
against  either.  4.  If  the  negligence,  although  not  that  of  the  de- 
fendant personally  nor  of  his  servant,  consists  of  an  act  or  omission 
of  another,  so  done  or  omitted  by  the  order,  direction  or  authority  of 
the  defendant,  the  plaintiff  can  maintain  an  action  either  against  the 
defendant  or  such  third  person.  5.  Although  the  plaintiff,  either  in 
person  or  through  his  servant,  has  been  guilty  of  negligence,  if  such 
negligence  "did  not  directly  partly  cause  the  accident,"  the  plaintiff 
can  maintain  an  action  against  the  defendant  who  did  cause  it.  6.  If 
the  plaintiff  is  personally  guilty  of  negligence  which  "partly  directly" 
caused  the  accident,  he  cannot  maintain  an  action  against  any  one. 

7.  So,  if  the  defendant's  servant  is  guilty  of  negligence  which  "partly 
directly"  caused  the  accident,  the  plaintiff  can  maintain  no  action. 

8.  Notwithstanding  the  defendant  or  his  servant  may  have  been  guilty 
of  negligence,  the  plaintiff  cannot,  as  a  general  rule,  maintain  an  ac- 
tion, if,  by  the  exercise  of  reasonable  care,  he  or  his  servant  could  have 
avoided  the  accident. 

§  1099.  (846)  Rule  where  relation  of  master  and  servant  does  not 
exist. — The  rules  above  stated  apply  generally  where  the  relation  of 
the  passenger  and  driver  is  that  of  master  and  servant,  but  they  do 
not  all  apply  where  no  such  relation  exists.  The  law  is  now  well 
settled,  contrary  to  the  old  English  doctrine,  that  where  one  becomes 
a  passenger  in  a  public  or  a  private  conveyance  belonging  to  another, 
over  the  driver  and  management  of  which  he  has  no  control,  without 
suspecting  or  having  any  reason  to  suspect  that  the  driver  is  impru- 
dent or  incompetent,  the  negligence  of  the  driver  will  not  be  imputed 
to  him  so  as  to  prevent  his  recovery  for  an  injury  caused  by  another 
upon  the  ground  of  contributory  negligence."^     But  if  the  plaintiff 

"Robinson  v.  New  York  &c.  R.  Y.  52,  56  N.  E.  548;  Hoag  v.  New 
Co.,  66  N.  Y.  11,  23  Am.  Rep.  In;  York  Cent.  R.  Co.,  Ill  N.  Y.  199,  18 
Lewis  V.  Long  Island  R.  Co.,  162  N.    N.  E.  648;   Masterson  v.  New  York 
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voluntarily  joins  the  driver  in  taking  an  obvious  and  known  risk,  such 
as  attempting  to  pass  a  toll-gate  without  paying  toll  or  to  pass  over  a 
way  clearly  impassable,  he  is  guilty  of  contributory  negligence  himself 
which  will  defeat  a  recovery,  although  the  driver  may  not  have  been 
his  servant.*' 

§  1100.  (847)  Bight  of  travelers  to  stop  by  wayside. — ^Travelers, 
whether  on  foot  or  in  carriages,  have  a  right  to  stop  a  reasonable  time 
by  the  roadside  for  their  own  convenience,  provided  they  do  not  un- 


&c.  Co.,  84  N.  Y.  247,  38  Am.  Rep. 
510n;  Little  v.  Haekett,  116  U.  S. 
366,  29  L.  ed.  652;  Nesbit  v.  Garner, 
75  Iowa  314,  39  N.  W.  516,  9  Am. 
St.  486,  1  L.  R.  A.  152n;  Town  of 
Knightstown  v.  Musgrove,  116  Ind. 
121,  18  N.  E.  452,  9  Am.  St.  827; 
Hajsek  v.  Chicago  &c.  R.  Co.,  68 
Neb.  539,  94  N.  W.  609;  Duval  v.  At- 
lantic &c.  R.  Co.,  134  N.  Car.  331,  46 
S.  E.  750,  65  L.  R.  A.  722,  101  Am. 
St.  830;  Koplitz  v.  St.  Paul,  86  Minn. 
373,  90  N.  W.  794,  58  L.  R.  A.  74; 
Cotton  V.  Willmar  &c.  Ry.  Co.,  99 
Minn.  366,  109  N.  W.  835,  116  Am. 
St.  422,  8  L.  R.  A.  (N.  S.)  643n; 
Illinois  Cent.  R.  Co.  v.  McLeod,  78 
Miss.  334.  29  So.  76,  52  L.  R.  A.  954, 

84  Am.  St.  630;  Cuddy  v.  Horn,  46 
Mich.  596,  10  N.  W.  32,  41  Am.  Rep. 
178;  BattishJll  v.  Humphery,  64 
Mich.  494,  31  N.  W.  894;  Follman 
V.  Mankato,  35  Minn.  522,  29  N.  W. 
317,  59  Am.  Rep.  340;  Wabash  &c.  R. 
Co.  V.  Shacklet,  105  111.  364,  44  Am. 
Rep.  791;  Christy  v.  Elliott,  216  111. 
31,  74  N.  E.  1035, 108  Am.  St.  196n,  1 
L.  R.  A.  (N.  S.)  215n;  Philadelphia 
&c.  R.  Co.  V.  Hogeland,  66  Md.  149,  7 
Atl.  105,  59  Am.  Rep.  159;  Street 
R.  Co.  V.  Eadie,  43  Ohio  St.  91,  1  N. 
B.  519,  54  Am.  Rep.  802;  New  York 
&c.  R.  Co.  V.  Steinbrenner,  47  N.  J. 
L.  161,  54  Am.  Rep.  126;  Ouverson 
T.  Grafton,  5  N.  Dak.  281,  65  N.  W. 
676;  New  York  &c.  R.  Co.  v.  Cooper, 

85  Va.  939,  9  S.  B.  321,  37  Am.  & 
Eng.  R.  Cas.  33;  Galveston  &c.  R. 
Co.  V.  Kutac,  72  Tex.  643,  11  S.  E. 
127,  37  Am.  &  Eng.  R.  Cas.  470; 
Miller  v.  Louisville  &c.  R.  Co.,  128 
Ind.  97,  27  N.  E.  339,  25  Am.  St. 
416   (citing  text);    Lake  Shore  &c. 


R.  Co.  V.  Mcintosh,  140  Ind.  261,  38 
N.  E.  476;  Roach  v.  Western  &c.  R. 
Co.,  93  Ga.  785,  21  S.  B.  67;  Shearer 
V.  Buckley,  31  Wash.  370,  72  Pac. 
76;  Wilson  v.  Puget  Sound  Elec. 
Ry.  Co.,  52  Wash.  522,  101  Pac.  50; 
Baltimore  v.  Maryland,  166  Fed. 
641,  92  C.  C.  A.  335.  Negligence  of 
driver  of  fire  department  wagon  or 
truck  is  not  Imputed  to  firemen  rid- 
ing with  him  but  having  no  control. 
McBride  v.  Des  Moines  City  R.  Co., 
134  Iowa  398,  109  N.  W.  618;  Mc- 
Kernan  v.  Detroit  Citizens'  St.  R. 
Co.,  138  Mich.  519,  101  N.  W.  812, 
68  L.  R.  A.  347;  Burleigh  v.  St. 
Louis  Transit  Co.,  124  Mo.  App.  724, 
102  S.  W.  621;  Geary  v.  Metropoli- 
tan St.  R.  Co.,  84  App.  Div.  (N.  Y.) 
514,  82  N.  Y.  S.  1016,  affd  in  177  N. 
Y.  535,  69  N.  E.  1123.  Compare 
Birmingham  R.  &c.  Co.  v.  Baker,  126 
Ala.  135,  28  So.  87,  132  Ala.  507,  31 
So.  618  (on  second  appeal). 

"'Brannen  v.  Kokomo  &c.  Gravel 
Road  Co.,  115  Ind.  115,  17  N.  E.  202, 
7  Am.  St.  411;  Township  of  Crescent 
V.  Anderson,  114  Pa.  St.  643,  8  Atl. 
379,  60  Am.  Rep.  367.  See  also. 
Dean  v.  Pennsylvania  R.  Co.,  129  Pa. 
St.  514,  18  Atl.  718,  15  Am.  St.  733, 
6  L.  R.  A.  143;  Brickell  v.  New  York 
&c.  R.  Co.,  120  N.  Y.  290,  20  N.  B. 
449,  17  Am.  St.  648;  Yahn  v.  City  of 
Ottumwa,  60  Iowa  429,  15  N.  W. 
257;  Miller  v.  Louisville  &c.  R.  Co., 
128  Ind.  97,  27  N.  E.  339,  25  Am.  St. 
416,  and  note;  Canter  v.  St.  Joseph, 
126  Mo.  App.  629,  105  S.  W.  1;  Colo- 
rado &c.  Ry.  Co.  V.  Thomas,  33  Colo. 
517,  81  Pac.  801,  70  L.  R.  A.  681; 
also  note  in  110  Am.  St.  275  on  the 
general  subject. 
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duly  interfere  with  the  rights  of  others.^*  Thus,  hacks  or  omnibuses 
may  stop  to  load  or  unload  passengers;  and  where  a  traveler  had 
stopped  at  the  side  of  a  street,  leaving  his  wife  to  watch  the  horse, 
which  became  frightened  at  a  Punch  and  Judy  show  and  ran  away, 
dragging  the  woman  after  him  until  she  was  obliged  to  let  loose  of  the 
reins,  it  was  held  that  the  owner  of  another  horse,  into  which  the 
defendant's  horse  ran,  could  not  recover  for  the  injury.^""  So  a  trav- 
eler on  foot  may  stop  to  tie  his  shoe  or  to  get  a  drink  at  a  hydrant  or 
fountain  without  losing  his  rights  as  a  traveler.^ 

§1101.  (848)  Limitations  upon  right  to  stop  in  the  way. — But  this 
right  to  stop  by  the  wayside  must  not  be  exercised  in  an.  unreasonable 
manner,  so  as  to  unduly  interfere  with  the  rights  of  other  travelers. 
Thus,  it  is  unlawful  for  coaches  or  omnibuses  to  congregate  at  the 
side  of  a  street  in  a  populous  city  so  as  to  interfere  with  travel  by 
remaining  there  an  unreasonable  time  for  the  purpose  of  soliciting 
passengers  f  and  so,  it  is  unlawful  for  a  merchant  to  keep  three  or  four 
large  wagons  constantly  in  the  street  in  front  of  his  premises  in  such  a 
manner  as  to  seriously  interfere  with  the  use  of  the  street  by  the  travel- 
ing public  f  and  one  who  stops  and  unloads  goods  upon  or  across  a  side- 
walk should  be  careful  not  to  injure  passers-by  upon  the  sidewalk.*  It 
has  also  been  held  that  it  is  contributory  negligence,  sufficient  to  pre- 
vent a  recovery,  to  hitch  a  horse  by  the  roadside  in  such  a  manner  that 
the  hind  wheels  of  the  carriage  to  which  it  is  attached  extend  into  the 
beaten  track  of  the  road.°    In  a  late  case  in  Massachusetts  the  owner 

"*  Smethurst  v.  Congregationa]  pie  v.  Cunningham,  1  Denio  (N.  Y.) 
Church,  148  Mass.  261,  19  N.  B.  387,  524,  43  Am.  Dec.  709. 
12  Am.  St.  550,  2  L.  R.  A.  695n.  See  *  Mahan  v.  Everett,  50  La.  Ann. 
also,  Kathmeyer  v.  Mehl  (N.  J.  L.),  1162,  23  So.  883.  The  court  in  this 
60  Atl.  40;  Birdsell  Mfg.  Co.  v.  case  said  that  "such  loading  and  un- 
Loughman,  26  Ind.  App.  359,  59  N.  loading  must  be  done  with  care  and 
E.  872,  873  (citing  text) ;  Varney  v.  precaution,  having  due  regard  for 
Manchester,  58  N.  H.  430,  40  Am.  the  safety  and  protection  of  passers- 
Rep.  592;  Murray  v.  McShane,  52  by;  those  engaged  in  the  work  re- 
Md.  217,  36  Am.  Rep.  367.  membering    always    that    they    are 

^°°  Goodman  v.   Taylor,   5   Carr.  &  temporarily    obstructing,    more  ■  or 

P.  410.     See  also,  Prazer  v.  Kimler,  less,  a  thoroughfare  over  which  the 

2  Hun  (N.  Y.)  514.  general   public   afoot  has  the  prior 

1  Murray  v.  McShane,  52  Md.  217,  servitude  or  right  of  passage. 

36  Am.  Rep.  367;  Duffy  v.  Dubuque,  "Le  Baron  v.  Joslin,  41  Mich.  313, 

63  Iowa  171,  18  N.  W.  900,  50  Am.  2  N.  W.  36;   Stiles  v.  Geesey,  71  Pa. 

Rep.  743.  St.  439.    We  suppose,  however,  that 

*Rex  v.  Cross,  3  Campb.  226.  such    an    act   would    not    justify    a 

'Rex  V.  Russell,  6  East  427;  Peo-  traveler  in  purposely  running  into 
41 — II  Elliott  R.  and  S. 
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of  a  cart  was  held  liable  for  the  act  of  a  stranger,  whom  the  driver  had 
called  to  his  assistance,  in  letting  the  pole  fall  on  one  who  was  looking 
into  a  shop  window  near  by,  the  cart  being  out  of  repair  and  both  the 
cart  and  the  injured  plaintifE  having  stopped  in  the  street.^ 

§  1102.  (849)  Driving  cattle  along  the  way. — It  is  not  unlawful  to 
drive  cattle  along  the  road,  but  one  who  does  so  must  use  due  care  to 
avoid  injury  to  others.''  What  is  to  be  regarded  as  due  care  must  de- 
pend largely  upon  the  circumstances  of  the  particular  case.  Greater 
precautions  may  be  necessary  where  animals  are  driven  along  the 
streets  of  a  populous  city  than  where  they  are  driven  upon  a  country 
road.*  If  reasonable  care  is  used  in  driving  cattle  along  a  highway, 
and,  notwithstanding  such  care,  they  escape  and  go  upon  adjoining 
land  which  is  unfenced,  their  owner  is  not  liable  therefor  where  he  uses 
reasonable  care  and  promptness  in  removing  them.^  But  it  is  not  law- 
ful, in  the  absence  of  a  statute,  to  turn  cattle  upon  the  highway  to 
graze,  and  one  who  does  so,  or  negligently  permits  them  to  escape  from 
his  own  enclosure  upon  the  land  of  another,  will  be  liable  to  the  latter 
in  damages.^" 
/ 

§  1103.  (850)  Owner  is  liable  only  when  negligent. — The  general 
rule  that  the  owner  of  cattle  is  liable  for  personal  injuries  caused  by 
them  where  they  escape  from  his  control  while  driving  them  upon  the 
highway,  when  he  is  negligent  in  the  management  of  them,  but  is  not 
liable  in  the  absence  of  negligence,  is  aptly  illustrated  by  several  re- 
cent decisions.  Thus,  where  the  plaintiff  was  injured  by  the  defend- 
ant's bull,  while  it  was  being  led  through  a  public  street,  and  it  was 
proved  that  the  defendant  said,  after  the  accident,  that  his  servant  was 

the  carriage,  if  he  saw  it,  and  could,  18  Pick.  (Mass.)  422;  Cool  v.  Crom- 

by  the  exercise  of  reasonable  care  met,   13   Me.   250;    Wood  v.   Snider, 

at  his  command,  pass  by  without  a  187  N.  Y.  28,  99  N.  E.  858,  12  L.  R. 

collision.  A.  (N.  S.)   912;   Dovaston  v.  Payne, 

=  Hollidge   v.    Duncan,    199    Mass.  2  H.  Bl.  528;   Goodwyne  v.  Chevely, 

121,  85  N.  E.  186,  17  L.  R.  A.   (N.  28  L.  J.  Exch.  298;   Tillet  v.  'Ward, 

S.)  982.  L.  R.  10  Q.  B.  D.  17,  22  Am.  L.  Reg. 

'Ficken  v.  Jones,  28  Cal.  618.   See  (N.  S.)  245,  and  note, 
ante,  §  508  (420).  ">  Stackpole  v  Healy,  16  Mass.  33, 

»See   Sullivan  v.   Scripture,  3  Al-  8  Am.  Dec.  121;   Tonawanda  R.  Co. 

len  (Mass.)  564;  HudsQp  v.  Roberts,  v.  Munger,  5  Denio   (N.  Y.)   255,  49 

6  Exch.   697;    Hewes  v.  McNamara,  Am.   Dec.    239,    and   note;    Mills   v. 

106  Mass.  281;   Michael  v.  Alestree,  Stark,  4  N.  H.  512,  17  Am.  Dec.  444; 

2  Lev.  172.  Harrison    v.    Brown,     5    Wis.     27; 

°  Hartford  v.  Brady,  114  Mass.  466,  Dovaston   v.   Payne,    2   H.    Bl.    528. 

19  Am.  Rep.  377;   Lyman  v.  Gipson,  See  ante,  §  508   (420). 
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careless  in  his  maBner  of  leading  the  bull,  the  court  held  that  this  evi- 
dence, together  with  the  knowledge  imputable  to  the  defendant  of  the 
dangerous  nature  of  such  an  animal,  justified  the  jury  in  returning  a 
verdict  against  the  defendant.^^  On  the  other  hand,  where  a  butcher 
bought  an  ox  at  market,  and  it  became  unmanageable  while  his  drovers 
were  driving  it  through  a  street,  and,  without  any  negligence  on  their 
part,  rushed  into  a  shop  to  the  damage  of  the  shop  owner,  the  court 
held  that  the  butcher  was  not  liable.^^  It  has  also  been  held  that  it  is 
not  negligence  per  se  to  permit  a  boy  fifteen  years  of  age  to  drive  a 
cow  along  a  highway.^^ 

§  1104.  (851)  New  means  of  locomotion — Objects  which  frighten 
horses. — Travelers  are  not  confined  to  the  use  of  horses  and  ordinary 
carriages  upon  highways.  It  is  a  matter  of  considerable  difficulty  to 
determine  to  just  what  extent  they  may  avail  themselves  of  new  means 
of  locomotion,  and  new  motor-power,  such  as  steam  and  electricity, 
but  we  suppose,  in  the  absence  of  anything  to  the  contrary,  that  new 
and  improved  means  of  locomotion  must  be  deemed  to  have  been  con- 
templated when  our  highways  were  laid  out  or  dedicated,  provided 
they  are  such  as  do  not  unreasonably  endanger  or  unduly  interfere 
with  travel  upon  foot  or  by  horses  in  the  ordinary  manner.  Whenever 
a  new  means  of  locomotion  comes  into  general  use  among  travelers 
upon  highways,  which  is  not  dangerous  when  properly  managed,  and 
which  does  not  unduly  interfere  with  the  proper  use  of  the  highway 
in  other  modes,  we  think  it  cannot  be  deemed  unlawful  in  itself.^*  The 
automobile,  which  was  wholly  unknown  at  the  time  this  section  was 
first  written,  furnishes  a  striking  illustration  of  the  doctrine  of  the  text. 
It  has  also  been  held  that  the  use  of  a  steam  traction  engine  upon  a 
highway  is  not  necessarily  a  nuisance  or  unlawful  per  se.^^    So  it  is 

"Linnehan  v.  Sampson,  126  Mass.  clothes  for  advertising  as  to  be  cal- 

506,  30  Am.  Rep.  692.  culated  to  frighten  horses). 

"  Tillet  v.  Ward,  L.  R.  10  Q.  B.  D.  "  Macomber  v.   Nichols,   34   Mich. 

17,  22  Am.  L.  Reg.  (N.  S.)  245.  212,    22    Am.    Rep.    522.      See   also, 

"Smith  V.  Matteson,  41  Hun  (N.  "Wabash   &c.   R.   Co.   v.   Parver,   111 

Y.)  216.  Ind.  195,  12  N.  B.  296,  60  Am.  Rep. 

"Indiana   Springs  Co.   v.   Brown,  696;   Bogue  v.  Bennett,  156  Ind.  478, 

165  Ind.  465,  469,  74  N.  E.  615,  617  60  N.  E.  143,  83  Am.  St.  212;   Moses 

(citing   text),   1   L.   R.   A.    (N.    S.)  v.  Pittsburgh  &c.  R.  Co.,  21  111.  515. 

238n;    Patton-Worsham  Drug  Co.  v.  But  compare  North  Chicago  &c.  R. 

Drennon    (Tex.   Civ.    App.),   123    S.  Co.  v.  Lake  View,   105   111.   207,  44 

W.  705,  707  (citing  text,  but  holding  Am.  Rep.  788,  2  Am.  &  Eng.  Corp. 

one  liable   for   frightening   a   horse  Cas.  6;  Commonwealth  v.  Allen,  148 

by  driving  a  team  so  covered  with  Pa.  St.  358,  23  Atl.  1115,  33  Am.  St. 
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said  in  a  recent  case :  "It  cannot  be  doubted  that  the  defendant  had 
a  right  to  transport  his  machinery  over  the  highway,  and,  as  was 
stated  by  way  of  illustration,  any  person  has  a  right  to  transport,  over 
the  highway,  elephants  and  animals  which  may  frighten  horses.  So, 
also,  loads  of  goods  which  from  their  height  or  appearance,  or  the  noise 
made  in  transport,  might  terrify  some  horses."^'  But  it  has  been  held 
that  one  who  undertakes  to  drive  along  a  highway  an  object  or  animal 
which,  from  its  appearance  or  noise,  is  calculated  to  frighten  horses, 
should  take  proper  precautions  by  having  a  sufficient  number  of  per- 
sons in  charge  of  it,  or  otherwise,  to  warn  travelers  and  prevent  in- 
jury.^^  It  is  held,  however,  that  he  is  not,  as  a  matter  of  law,  required 
to  send  any  one  in  advance  and  that  a  statute  requiring  the  person  in 
charge  of  a  traction  engine  passing  along  a  public  road  to  stop  one 
hundred  yards  from  travelers  with  horses  or  other  stock  and  send  a 
man  in  one  hundred  yards  in  advance  in  order  to  prevent  accidents 
does  not  apply  to  one  who  is  taking  a  traction  engine  across  a  common 
or  vacant  space  between  streets  constituting  a  short  cut  permissively 
used  by  those  who  desire  to  use  it.^* 

§  1105.  (853)  Use  of  bicycles  on  streets. — ^The  invention  of  the 
bicycle  has  brought  into  use  a  new  means  of  locomotion,  which  has 
already  given  rise  to  much  litigation.  There  can  be  no  doubt,  we 
think,  that  a  bicycle  is  a  vehicle^  ^^  of  such  a  nature  that  it  may  be  prop- 
erly used  upon  our  highways.^'  Being  a  vehicle,  its  proper  place  is 
upon  the  street  or  roadway,  and  not  upon  the  sidewalk,  especially 
where  the  statute  expressly  prohibits  riding  or  driving  upon  side- 

830,  16  L.  R.  A.   (N.  S.)    148;   Gov-  221;  State  v.  Collins,  16  R.  I.  371,  17 

ington   County  v.  Collins,   92   Miss.  Atl.  131,  3  L.  R.  A.  394;   Taylor  v. 

330,  45  So.  854,   131  Am.   St.  527n,  Goodwin,  L.   R.   4   Q.   B.   Div.   228; 

14  L.  R.  A.  (N.  S.)  1087.  Fielder  v.  Tipton,  149  Ala.  608,  42  So. 

"Bennett  v.  Lovell,  12  R.  I.  166,  985,  123  Am.  St.  69,  70,  8  L.  R.  A.  (N. 

34  Am.  Rep.  628.    See  also,  Simonds  S.)  1268  (citing  text), 

v.  Maine  Tel.  &c.  Co.,  104  Me.  440,  72  "  Holland  v.  Bartch,  120  Ind.  46, 

Atl.  175.  22  N.  E.  83,  16  Am.  St.  307n;  Thomp- 

"  Bennett    v.    Lovell,    supra.     See  son  v.  Dodge,  58  Minn.   555,   60  N. 

also,    Linnehan    v.     Sampson,    126  W.  545,  49  Am.  St.  533,  28  L.  R.  A. 

Mass.  506,  30  Am.  Rep.  692;  Patton-  608;    Swift   v.   City   of   Topeka,    43 

Worsham  Drug  Go.  v.  Drennon,  —  Kan.  671,  23  Pac.  1075,  8  L.  R.  A. 

Tex.  Civ.  App.  — ,  123  S.  W.  705;  In-  772;    Clementson   Road  Rights  and 

diana    &c.    Rapid    Transit    Co.    v.  Liabilities  of  Wheelmen,  90,  94,  95. 

Haines,  33  Ind.  App.   63,  69  N.   E.  Compare,  however.  State  v.  Yopp,  97 

187.  N.  Car.  477,  2  S.  E.  458,  2  Am.  St. 

^  Burke  v.   Mally,  141   Iowa   555,  305;  Twilley  v.  Perkins,  77  Md.  252, 

120  N.  "W.  305.  26  Atl.  286,  39  Am.  St.  408,  19  L.  R. 

"a  Mercer  v.  Corhin,  117  Ind.  450,  A.  632. 
20  N.  B.  132, 10  Am.  St.  76,  3  L.  R.  A. 
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walks.^"  Thus,  it  has  been  held  that  one  who  rides  a  bicycle  upon  a 
sidewalk  in  violation  of  a  statute  against  riding  or  driving  upon  side- 
walks, in  such  a  manner  as  to  rudely  and  recklessly  run  against  a 
pedestrian,  is  liable  to  a  civil  action  for  assault  and  battery,  notwith- 
standing the  absence  of  any  express  intention  to  cause  injury  to  the 
plaintifl.21  Bicycles  are  subject  to  the  "law  of  the  road,"^^  and  their 
use  upon  highways  may  be  regulated  by  the  legislature."  It  is  said 
in  a  recent  case  that  "a  person  who  rides  a  bicycle  without  a  light  or 
other  signal  of  warning,  in  a  public  thoroughfare,  where  he  is  liable 
to  meet  moving  vehicles  or  pedestrians,  at  a  time  when  objects  can  be 
discerned  readily  at  a  distance  of  but  a  few  feet,  is  guilty  of  negli- 
gence," although  there  is  no  statute  or  ordinance  making  it  his  duty 
to  carry  a  light  or  give  any  warning.^*  But,  while  a  bicycle  is  com- 
paratively noiseless  and  not  so  readily  seen  as  a  horse  and  wagon,  and 
while  it  may  well  be  a  question  for  the  jury  under  the  circumstances 
of  the  particular  case,  we  think  it  cannot  be  justly  held  as  a  matter 
of  law  that  the  rider  of  a  bicycle  is  necessarily  guilty  of  negligence  in 
not  carrying  a  light  or  giving  a  signal  whenever  he  rides  on  a  dark 
night.  The  general  subject  of  the  use  of  bicycles  on  highways  will  be 
further  considered  in  the  following  chapter. 

^  Fielder  v.  Tipton,  14»  Ala.  608,  ===  State  v.  Yopp,  97  N.  Car.  477,  2 

42  So.  985,  123  Am.  St.  69,  8  L.  R.  Am.  St.  305;   Davis  v.  Petrinovitch, 

A.   (N.  S.)   1268;   Knouft  v.  Logans-  112  Ala.  654,  21  So.  344,  345  (citing 

port,  26  Ind.  App.  202,  59  N.  B.  347,  text) ;    Twilley   v.   Perkins,   77   Md. 

84  Am.  St.  292.    But  compare  Purple  252,  39  Am.  St.  408,  19  L.  R.  A.  632; 

V.   Greenfield,   138   Mass.   1;    Lee  v.  In  re  "Wright,  29  Hun   (N.  Y.)   357. 

Port  Huron,  128  Mich.  533,  87  N.  W.  But   compare  Swift  v.   City  of  To- 

637,  55  L.  R.  A.  308.  peka,  43  Kan.  671,  8  L.  R.  A.  772, 

2"  Mercer  v.  Corhin,  117  Ind.  450,  773. 

20  N.  E.  132,  10  Am.  St.  76,  3  L.  R.  ^  Cook  v.  Fogarty,  103  Iowa  500, 

A.  221.  72  N.  W.   677,  39  L.  R.  A.  488.     In 

^  State  V.  Collins,  16  R.  I.  371,  17  this   case   the   rider   of   the   bicycle 

Atl.  131,  3  L.  R.  A.  394n.     See  also,  was  the  plaintiff,  and  it  was  held 

Cook  Brewing  Co.  v.   Ball,   22  Ind.  that  he  was  guilty  of  contributory 

App.  656,  52  N.  B.  1002;  Clementson  negligence.    It  may  be  that  the  jury 

Road     Rights     and     Liabilities     of  properly  so  found  under  all  the  cir- 

Wheelmen,  96;  Schimpf  v.  Sliter,  46  cumstances  of  the  case,  but  we  think 

N.  Y.   St.  225;    Wistrom  v.  Redlick  the  statement  quoted  from  the  opin- 

Bros.,  6  Cal.  App.  671,  92  Pac.  1048.  ion  of  the  court  is  a  little  too  broad. 
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§  1106.  Scope  of  chapter — Introductory. — The  invention  of  bi- 
cycles and  their  use  on  highways  gave  rise  to  some  interesting  cases 
and  decisions,  but  there  are  already  more  decisions  in  regard  to  the 
use  of  automobiles  on  roads  and  streets  than  there  are  in  regard  to 
bicycles.    Yet  eleven  or  twelve  years  ago  there  was  not  a  single  re- 
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ported  decision  upon  the  subject  of  automobiles.  Practically  all  of  the 
litigation  upon  the  subject  has  arisen  within  the  last  ten  years.  In 
a  true  sense  no  new  principles  of  law  have  been  established,  but  many 
nice  adjustments  have  been  made  and  many  questions  settled  or  con- 
sidered as  to  the  application  of  old  principles  to  the  new  means  of  lo- 
comotion. It  is  shown  in  the  preceding  chapter  that  travel  on  a  road 
or  street  is  not  necessarily  limited  to  the  means  of  locomotion  in  use 
at  the  time  the  highway  was  dedicated  or  established;  but  in  that 
chapter  the  subject  of  travel  on  roads  and  streets  was  treated  generally 
or  with  more  particular  reference  to  travel  on  foot  and  by  vehicles 
drawn  by  horses,  although  other  matters  were  incidentally  considered. 
In  this  chapter  it  is  the  purpose  to  fully  consider  the  subject  of  the 
use  of  roads  and  streets  by  automobiles  and  by  motor-cycles  and  bi- 
cycles, so  far  as  the  latter  phase  of  the  subject  has  not  already  been 
considered,  and  to  treat  in  detail  of  the  rights,  duties  and  liabilities 
of  owners  and  drivers  of  automobiles  on  highways,  including  also  the 
right  of  the  state  and  its  municipalities  to  regulate  such  use. 

§  1107.  Eight  to  use  roads  and  streets. — The  general  rule  may  be 
deduced  from  principles  and  decisions  already  considered  in  this 
work,  if  not,  indeed,  self-evident,  that  it  is  the  right  of  all  to  use  the 
public  roads  and  streets  for  purposes  of  travel  by  proper  means  and 
with  due  regard  to  the  rights  of  others.  So,  it  is  now  apparently  well 
settled  that  an  automobile  is  a  legitimate  means  of  conveyance  or  travel 
on  such  highways,  and  has  in  general,  subject  to  valid  statutory  regu- 
lations, if  any,  the  same  rights  thereon  as  other  vehicles.^  Thus,  in  one 
of  the  leading  cases  upon  the  subject  it  is  said:  "The  law  does  not  de- 
nounce motor  carriages,  as  such,  on  the  public  ways.    For  so  long 

•Hannigan     v.     "WrigM,     5     Pen.  1232n;    Shinkle  v.  McCullough,   116 

(Del.)  537,  540,  63  Atl.  234;  Christie  Ky.    960,   77    S.   W.   196,   25   Ky.   L. 

V.  Elliott,  216  111.   31,  48,  74  N.  B.  1143,    105    Am.    St.    249;     Towle    v. 

1035,  108  Am.  St.  196n,  1  L.  R.  A.  Morse,   103   Me.   250,   68   Atl.   1044; 

(N.    S.)    215n;    Chicago  v.    Banker,  Wright  v.  Crane,  142  Mich.  508,  106 

112  III.  App.  94,  99;  Indiana  Springs  N.   W.   71;    State   v.    Swagerty,   203 

Co.  V.  Brown,  165  Ind.  465,  74  N.  B.  Mo.  517,  523,  102  S.  W.  483,  120  Am. 

615,  1  L.  H.  A.  (N.  S.)  238n;   House  St.   671,   10   L.   R.  A.    (N.    S.)    601; 

V.   Cramer,   134   Iowa  374,  376,   112  O'Donnell  v.   O'Neil,    130   Mo.   App. 

N.  W.  3,  10  L.  R.  A.    (N.   S.)    655.  360,  109  S.  W.  815;  Hall  v.  Compton, 

See    also,    Upton    v.    Windham,    75  130  Mo.  App.  675,  108  S.  W.  1122; 

Conn.  288,   53  Atl.   660,  96  Am.   St.  Corcoran   v.   New  York,   188   N.   Y. 

197;    Gregory  v.  Slaughter,  124  Ky.  131,    139,    80    N.    E.    660;    Mark   v. 

345,  99  S.  W.  247,  30  Ky.  L.  500,  124  Pritsch,    195    N.    Y.    282,    88    N.    B. 

Am.  St.  402,  8  L.  R.  A.  (N.  S.)  1228,  380,  22  L.  R.  A.  (N.  S.)  632. 
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as  they  are  constructed  and  propelled  in  a  manner  consistent  with 
the  use  of  highways^  and  are  calculated  to  subserve  the  public  as  a 
beneficial  means  of  transportation,  with  reasonable  safety  to  travel- 
ers by  ordinary  modes,  they  have  an  equal  right  with  other  vehicles 
in  common  use  to  occupy  the  streets  and  roads.  Because  novel  and  un- 
usual in  appearance,  and  for  that  reason  likely  to  frighten  horses  un- 
accustomed to  see  them,  is  no  reason  for  prohibiting  their  use.  In 
all  human  activities  the  law  keeps  up  with  improvement  and  progress 
brought  about  by  discovery  and  invention,  and,  in  respect  to  highways, 
if  the  introduction  of  a  new  contrivarice  for  transportation  purposes, 
conducted  with  due  care,  is  met  with  inconvenience  and  even  incidental 
injury  to  those  using  ordinary  modes,  there  can  be  no  recovery,  pro- 
vided the  contrivance  is  compatible  with  the  general  use  and  safety  of 
the  road.  It  is,  therefore,  the  adaptation  and  use,  rather  than  the  form 
or  kind  of  conveyance,  that  concerns  the  courts.  It  is  improper  to  say 
that  the  driver  of  the  horse  has  rights  in  the  road  superior  to  the 
driver  of  the  automobile.  Both  have  the  right  to  use  the  easement,  and 
each  is  equally  restricted  in  the  exercise  of  his  rights  by  the  corre- 
sponding rights  of  the  other.  Each  is  required  to  regulate  his  own  use 
by  the  observance  of  ordinary  care  and  caution  to  avoid  receiving 
injury,  as  well  as  inflicting  injury  upon  the  other.  And  in  this  the 
quantum  of  care  required  is  to  be  estimated  by  the  exigencies  of  the 
particular  situation;  that  is,  by  the  place,  presence  or  absence  of 
other  vehicles  and  travelers ;  whether  the  horse  driven  is  wild  or  gentle ; 
whether  the  conveyance  and  power  used  are  common  or  new  to  the 
road,  and  the  known  tendency  of  any  feature  to  frighten  animals,  etc. 
The  restrictions  which  the  law  imposes  upon  all  modes  of  travel  and 
traffic  on  the  highways  are  such  as  tend  to  secure  to  the  general  pub- 
lic the  largest  enjoyment  of  the  easement,  and  must  be  observed  and 
borne  by  all  alike  on  the  broad  ground  that  all  have  an  equal  right  to 
travel  in  safety,  and  when  accidents  happen  as  incidents  to  reasonable 
use  and  reasonable  care  the  law  awards  no  redress."^  "While  the  auto- 
mobile is  comparatively  new  in  its  use,  and  novel  in  its  construction, 
operation  and  movement,  there  is  nothing,  it  is  said,  new  or  excep- 
tional in  the  principles  of  law  that  apply  to  its  use  upon  roads  and 
streets.* 

2  Indiana   Springs   Co.   v.   Brown,  (Del.)   537,  63  Atl.  234,  236;   House 

165  Ind.  465,  74  N.  E.  615,  1  L.  R.  A.  v.  Cramer,  134  Iowa  374,  112  N.  W. 

(N.  S.)  238,  241,  242n.  3,  10  L.  R.  A.  (N.  S.)  655,  656. 

"Hannigan    v.    Wright,    5    Pen. 
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§  1108.   Automobile  not  a  nuisance  nor  a  dangerous  machine  per  se. 

— An  automobile  may  be  in  some  sense  a  dangerous  agency,  at  least 
when  not  carefully  managed,  and  in  view  of  its  character,  its  weight, 
and  the  speed  at  which  it  may  be  run,  its  use  may  be  properly  regulated 
by  statute.  But  an  automobile  is  not  a  nuisance  in  itself  nor  in  its 
proper  use  on  a  highway.*  And  it  has  been  held  that  it  is  not  a  dan- 
gerous machine  within  the  meaning  of  the  law  as  to  the  degree  of  care 
and  liability  of  the  owner  of  a  dangerous  machine  or  agency.^  But  its 
use  may  be  attended  with  some  dangers  not  common  to  the  use  of 
ordinary  vehicles,  and  care  is  usually  required  to  be  exercised  commen- 
surate with,  or  in  proportion  to,  the  danger." 

§  1109.    State  and  municipal  regulation  generally — Police  power. 

— ^Attention  has  been  called  more  than  once  in  this  work  to  the  fact 
or  proposition  that  highways  are  peculiarly  or  especially  within  the 
control  of  the  legislature  and  that  their  use  is  one  of  the  most  common 
subjects  of  regulation  under  the  police  power.  Since  the  invention  and 
introduction  of  automobiles  as  means  of  travel  on  roads  and  streets 
many  cases  have  been  decided  by  the  courts  of  last  resort  in  different 
states  respecting  the  application  of  the  general  principle  mentioned 
to  that  particular  subject  and  determining  the  validity  and  construc- 
tion of  statutes  and  ordinances  regulating  the  use  of  automobiles  on 
highways,  and  it  has  been  uniformly  held  that  the  state,  in  the  exercise 
of  its  police  power,  may  regulate  their  speed  and  provide  other  rea- 
sonable rules  and  regulations  as  to  their  use.'' 

*  Chicago  V.  Banker,  112  111.  App.  74  N.  E.  1035,  1  L.  R.  A.    (N.  S.) 

94,  97;    Chicago  v.  Collins,  175   111.  215,    108    Am.    St.    196;     Common- 

445,  446,  51  N.   E.  907,  67  Am.  St.  wealth  v.  Boyd,  188  Mass.  79,  74  N. 

224,  49  L.  R.  A.  408.  E.  255,  108   Am.   St.  464;    Common- 

°  Jones  v.  Hoge,  47  "Wash.  663,  92  wealth  v.  Kingsbury,  199  Mass.  542, 

Pac.  433,  125  Am.  St.  915,  14  L.  R.  85    N.    E.    848,    127    Am.    St.    513; 

A.  (N.  S.)  216n.     See  also,  Lewis  v.  Fletcher  v.  Dixon,  107  Md.  420,   68 

Amerous,   3   Ga.  App.   50,   59    S.   E.  Atl.    875;    People  v.   Schneider,   139 

338,  340;  Cunningham  v.  Castle,  127  Mich.  673,  103  N.  W.  172,  69  L.  R. 

App.  Div.   (N.  Y.)   580,  111  N.  Y.  S.  A.  345;    State  v.  Swagerty,  203  Mi. 

1057,  1061.  517,  102  S.  W.  483,  10  L.  R.  A.   (N. 

"Wright  V.  Crane,  142  Mich.   508,  S.)   601,  120  Am.  St.  671;   People  v. 

106  N.  W.  71;  Whittaker  v.  Stang-  McWilliams,   91   App.   Div.    (N.  Y.) 

Tick,  100  Minn.  386,  391,  111  N.  W.  176,  86  N.  Y.  S.  357.   So,  a  statute  re- 

295,   117  Am.   St.  703,  10   L.   R.  A.  quiring      non-resident      automobile 

(N.  S.)  921;  McFern  v.  Gardner,  121  owners   to   constitute   the  secretary 

Mo.  App.  1,  97  S.  W.  972;   Lampe  v.  of    state    their    agent    upon    whom 

Jacobson,  46  "Wash.  533,  90  Pac.  654.  process  may  be  served  in  any  action 

'  State  V.  Mayo,  —  Me.  — ,  75  Atl.  growing   out   of   their   operation   of 

295;    Christy  v.  Elliott,  216  111.  31,  their  automobiles  in  the  state,  has 
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§  1110.  Hegulating  use  of  automobiles  not  objectionable  as  class 
legislation. — ^Laws  regulating  the  use  of  automobiles  have  been  at- 
tacked as  unconstitutional  on  various  grounds,  including  the  conten- 
tion that  they  amounted  to  a  taking  of  property,  and  the  contention 
that  they  constituted  unconstitutional  class  legislation  or  violated  the 
constitutional  provision  against  denying  the  equal  protection  of  the 
laws.  But  proper  statutes  and  ordinances  upon  the  subject  have  been 
almost  unanimously  upheld  as  against  all  such  objections.  Particular 
cases  in  which  the  laws  were  attacked  as  amounting  to  a  taking  of 
property,  or  the  like,  vrill  be  considered  in  subsequent  sections,  par- 
ticularly in  treating  the  subject  of  registration  and  license  of  auto- 
mobiles, owners,  or  drivers,  but  as  the  objection  to  many  of  the  regula- 
tions as  class  legislation  seems  the  most  plausible  and  has  been  most 
often  made,  either  by  itself  or  in  connection  with  other  objections,  it 
may  be  well  to  review  some  of  the  decisions  upon  the  general  question, 
with  especial  reference  to  that  objection,  before  taking  up  particular 
regulations.  In  one  of  the  leading  cases^  upon  the  subject  a  statute 
was  upheld  as  against  the  objection  that  it  was  class  legislation  and 
deprived  the  owner  and  driver  of  life,  liberty  or  property  without  due 
process  of  law,  and  that  it  embraced  more  than  one  subject  and 
included  a  subject  not  expressed  in  the  title,  in  violation  of  the  state 
constitution,  but  the  court  held  it  valid  as  against  all  of  such  objections. 
The  court  pointed  out  some  of  the  distinctive  features  of  automobiles, 
including  the  alleged  fact  that  they  are  likely  to  frighten  horses,  and 
that  they  are  in  some  respects  a  source  of  danger  to  other  travelers, 
showed  that  the  act  in  question  was  designed  to  secure  the  safety  of 
travelers  upon  highways,  and  that  many  somewhat  similar  statutes 
regulating  speed  of  horses  and  of  railroad  trains  and  the  use  of  steam 
or  traction  engines,  and  the  like,  had  been  upheld  or  considered  valid 
for  many  years,  and  concluded  that  such  statutes  as  the  one  in  question 
had  never  been  regarded  as  class  legislation  simply  because  they 
affected  one  class  and  not  another,  inasmuch  as  they  affect  all  members 
of  the  same  class  alike  and  the  classification  was  founded  on  a  rea- 
sonable basis.  The  same  view  is  taken,  and  a  similar  course  of  reason- 
ing is  pursued  in  many  other  cases.'  Thus,  in  one  of  them  it  is  said : 

been  held  constitutional.    Cleary  v.  Moxley,  235  111.  164,   85  N.  E.  216. 

Johnston,  —  N.  J.  — ,  74  Atl.  538.  But  compare  Chicago  v.  Banker,  112 

» Christy  v.  Elliott,  216  111.  31,  74  111.  App.  94. 

N.  B.  1035,  1  L.  R.  A.  (N.  S.)  215n,  °  See  note   to   last   preceding  sec- 

108  Am.  St.  196.    See  also,  Hartje  v.  tion.    Nearly  all  of  the  cases  there 
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"The  principal  objection  urged  against  the  act  in  question  is  that  it 
is  a  special  law  because  it  legislates  only  upon  automobiles  and  does 
not  attempt  to  legislate  upon  all  vehicles  using  the  public  highways. 
We  are  unable  to  concur  with  the  defendant  in  this  view.  The  act  ap- 
plies to  and  affects  alike  all  members  of  the  same  class.  *  *  *  It 
does  not  refer  to  particular  persons  or  things  of  a  class,  and  is,  there- 
fore, a  general  and  not  a  special  law.""  As  said  in  one  of  the  latest 
decisions  upon  the  subject,  "this  same  objection  to  the  constitutionality 
of  statutes  and  ordinances  regulating  the  use  of  automobiles,  that  they 
apply  to  one  particular  class  of  vehicles  has  been  repeatedly  raised  in 
recent  cases  and  repeatedly  decided  to  be  without  merit.""  But  a  stat- 
ute or  an  ordinance,  especially  the  latter,  would  be  bad,  we  think,  if 
it  had  no  reasonable  basis  whateveT  for  the  discriminating  classification 
or  it  improperly  discriminated  between  members  of  the  same  class 
under  like  circumstances.^^ 

§  1111.  State  regulations  and  their  construction — ^Illustrative  cases. 

' — One  of  the  most  common  regulations,  and  one  that  is  clearly  within 
the  police  power,  is  that  in  regard  to  speed.^^  A  statute  providing  that 


cited  consider  the  obiectlon  referred 
to.  See  also,  Chittenden  v.  Colum- 
bus, 26  Ohio  Cir.  Ct.  531,  534;  Com- 
monwealth v.  Templeton,  16  Pa. 
Dist.  Ct.  793;  Commonwealth  v. 
Densmore,  29  Pa.  Co.  Ct.  217; 
Hartje  v.  Moxley,  235  111.  164,  85  N. 
E.  216;  and  see  Chicago  &c.  R.  Co. 
V.  Railroad  Commission,  —  Ind.  — , 
90  N.  E.  1011,  and  numerous  author- 
ities there  cited  upon  the  general 
subject  of  classification. 

>"  State  V.  Swagerty,  203  Mo.  517, 
102  S.  "W.  483,  10  L.  R.  A.  (N.  S.) 
601,  120  Am.  St.  671. 

"  State  V.  Mayo,  —  Me.  — ,  75  Atl. 
295,  297. 

"  Of  course,  where  the  bad  can  be 
separated  from  the  good  and  a  com- 
plete enforcible  law  left,  a  bad  pro- 
vision may  not  invalidate  the  en- 
tire law.  The  circuit  court  of  Ma- 
rion County,  Indiana,  has  very  re- 
cently held  that  the  provision  of  an 
ordinance  requiring  a  certain  kind 
of  a  light  on  an  automobile  when 
standing,  without  the  motor  going, 
on  a  street  at  night,  and  not  requir- 
ing any  light  on  any  other  vehicles. 


was  invalid  as  discriminating  with- 
out any  reason.  The  court  said  that 
the  motor  power  and  other  distin- 
guishing features  of  an  automobile 
when  running  could  not  save  such 
a  provision,  as  such  provision  re- 
ferred only  to  automobiles  left 
standing  and  shut  off,  but  intimated 
that  other  sections  of  the  ordinance 
were  doubtless  valid.  This  seems 
to  us  to  be  a  correct  decision  and 
to  illustrate  our  last  proposition  in 
the  text.  See  also,  Chittenden  v. 
Columbus,  26  Ohio  Cir.  Ct.  531,  534. 
And  see  generally.  Ex  parte  Haskell, 
112  Cal.  412,  44  Pac.  725,  32  L.  R.  A. 
527;  Ex  parte  Sohucke,  148  Cal.  262, 
82  Pac.  956,  113  Am.  St.  236,  2  L.  R. 
A.  (N.  S.)  813n;  Toledo  &c.  R.  Co. 
V.  Roberts,  169  Ind.  316,  82  N.  E. 
757,  124  Am.  St.  226;  Chicago  v. 
Banker,  112  111.  App.  94;  People  v. 
MacWilliams,  91  App.  Div.  (N.  Y.) 
176,  86  N.  Y.  S.  357;  State  v.  Gantz, 
124  La.  535,  50  So.  524;  Beaumont 
Trac.  Co.  v.  State,  —  Tex.  Civ.  App. 
— ,  122  S.  W.  615,  618. 

"  Christy  v.  Elliott,  216  111.  31,  39, 
74  N.  E.  1035,  108  Am.  St.  196n,  1 
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the  rate  of  speed  shall  not  be  greater  than  is  reasonable,  "having  regard 
to  the  traffic  on  the  highway,"  has  been  held  to  apply  to  the  traffic  that 
is  usual  or  reasonably  to  be  expected  on  the  highway  rather  than  the 
number  of  persons  or  vehicles  that  may  happen  to  be  in  the  immediate 
vicinity  at  the  particular  time,  and  a  speed  of  eighteen  miles  an  hour 
was  deemed  excessive  in  the  particular  case,  even  though  it  was  not 
shown  that  any  vehicle  or  person  was  actually  interfered  with.^*  Stat- 
utes requiring  automobiles  to  be  equipped  with  suitable  brakes,  a  horn 
or  other  device  for  sounding  an  alarm,  or  giving  warning,  with  lights 
at  night,  and  providing  that  under  certain  circumstances,  as  when  it 
appears  a  horse  is  about  to  become  frightened  by  the  approach  of  an 
automobile,  the  driver  of  the  automobile  shall  come  to  a  full  stop,  and 
the  like,  have  also  been  held  valid.^°  Traction  engines  are  not  usually 
considered  automobiles,  but  they  are  included  as  such  in  the  New 
Hampshire  statute.^'  An  automobile  is  a  vehicle,  and  is  usually  held 
to  be  within  the  meaning  of  statutes  relating  to  vehicles,^''  but  there 
is  some  conflict  as  to  this  proposition  and  it  has  been  held  that  an  auto- 
mobile is  not  within  the  meaning  of  a  statute  providing  for  a  license 
tax  on  proprietors  of  hacks,  cabs,  omnibuses  and  other  vehicles  when 
automobiles  were  unknown  at  the  time  the  statute  was  enaeted.'^*    So, 

L.    R.   A.    (N.    S.)    215n;    Common-  use   on   the   public   highways    shall 

wealth  V.  Kingsbury,  199  Mass.  542,  display   certain    lights    at    specified 

85  N.  E.  848,  127  Am.  St.  513;   State  times  is  not  void  for  uncertainty  as 

v.  Swagerty,  203  Mo.  517,  102  S.  W.  not    designating    the    person    who 

483,  10   L.  R.   A.    (N.   S.)    601,   120  shall  be  liable  for  its  violation  and 

Am.  St.  671  (limiting  speed  to  nine  the  owner  who  is  also  the  user  is 

miles  an  hour  within  police  power  liable.     State  v.  Myette,  —  R.  I.  — , 

and  not  unreasonable).  76  Atl.  664. 

"Smith  v.  Boon,  84  L.  T.  (N.  S.)  "Emerson    Troy    Granite    Co.    v. 

593,  49  Wkly.  Rep.  480;   Mayhew  v.  Pearson,  74  N.  H.   22,  64  Atl.   582. 

Sutton,  86  L.  T.  (N.  S.)  18,  50  Wkly.  But   see   Nason    v.    West,    31    Misc. 

Rep.  216.  (N.  Y.)  583,  65  N.  Y.  S.  651. 

1'  Chrlstjr  V.  Elliott,  216  111.  31,  74  "  Gassenheimer  v.  District  of  Co- 

N.  E.  1035,  108  Am.  St.  196,  1  L.  R.  lumbia,  26  App.  Cas.    (D.   C.)    557; 

A.  (N.  S.)  215n;  Chicago  v.  Banker,  Mclntyre  v.  Orner,  166  Ind.  57,  76 

112  111.  App.  94.  See  also,  Fletcher  N.  B.  750,  4  L.  R.  A.  (N.  S.)  1130n, 
V.  Dixon,  107  Md.  420,  68  Atl.  875,  117  Am.  St.  359;  House  v.  Cramer, 
879;  GifCord  v.  Jennings,  190  Mass.  134  Iowa  374,  376,  112  N.  W.  3,  10 
54,  76  N.  E.  233.  A  statute  requir-  L.  R.  A.  (N.  S.)  655;  Baker  v.  Fall 
ing  the  driver,  when  signalled,  to  River,  187  Mass.  53,  57,  72  N.  E. 
stop  the  automobile,  has  been  held  336;  Cunningham  v.  Castle,  127  App. 
not  to  impose  on  him  the  absolute  Div.  (N.  Y.)  580,  111  N.  Y.  S.  1057, 
duty  to  stop  his  engine  or  motor  1061.  See  also,  Davis  v.  Petrino- 
power  as  well  as  the  vehicle  Itself,  vitch,  112  Ala.  654,  21  So.  344,  36  L. 
Mahoney  v.  Maxfield,  102  Minn.  377,  R.  A.  615. 

113  N.  W.  904.  A  statute  providing  "Washington  Blec.  Vehicle 
that  every  motor  vehicle  while  in  Transp.  Co.  v.  District  of  Columbia, 
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in  a  general  sense  at  least,  an  automobile  is  a  carriage,"  but  whether 
it  is  a  carriage  within  the  meaning  of  a  particular  statute  may  depend 
upon  the  context  or  facts  and  circumstances  under  which  the  word  is 
used,  and  it  has  been  held  that  it  is  not  a  carriage  within  the  mean- 
ing of  the  Massachusetts  statute  requiring  cities  and  towns  to  keep 
their  highways  reasonably  safe  and  convenient  for  travelers  with 
horses,  teams  and  carriages.^" 

§  1112.  Municipal  regulations. — It  may  be  laid  down  as  a  general 
proposition,  that,  under  the  power  usually  given  municipalities  over 
their  highways  and  to  control  the  use  of  their  streets,  a  municipality 
may  reasonably  regulate  their  use  by  all  kinds  of  vehicles.^^  Thus, 
municipalities  may  regulate  the  speed  and  iix  the  maximum  rate  at 
which  automobiles  may  be  run  on  their  streets. ^^'^  It  has  also  been 
held  that  a  city  may  prescribe  different  rates  of  speed  for  different 
portions  of  the  city.^^  And  an  ordinance  fixing  the  maximum  rate  at 
six  miles  an  hour  between  crossings  and  four  miles  an  hour  at  crossings 
has  been  held  reasonable.  ^^  A  grant  by  the  legislature  to  boards  of 
aldermen  and  selectmen  to  make  regulations  governing  the  use  of  auto- 
mobiles on  particular  roads  has  been  held  a  proper  delegation  or  grant 
of  police  power,^*  and  a  board  of  park  commissioners  given  authority 

19  App.  Cas.    (D.  C.)   462.     Contra,  wealth  v.  Worcester,  3  Pick.  (Mass.) 

Commonwealth  v.   Hawkins,  16  Pa.  462;   Nealis  v.  Hayward,  48  Ind.  19; 

Dist.  Ct.  592,  593.  And  compare  State  People  v.  Little,  86  Mich.  125,  48  N. 

V.   Thurston,   28   R.  I.   265,   66   Atl.  W.  693;   Fuller  v.  Redding,  13  App. 

580.  Div.  (N.  Y.)  61,  43  N.  Y.  S.  96. 

"Baker  v.  Fall  River,  187  Mass.  "a  See  ante,  §  542   (452);   Brazier 

53,  72  N.  E.  336;  Diocese  of  Trenton  v.  PhUadelphia,  215  Pa.  297,  64  Atl. 

V.  Toman,  74  N.  J.  702,  70  Atl.  606;  508,    509,    510;     Commonwealth    v. 

Commonwealth  v.  Hawkins,  14  Pa.  Crowninshield,  187  Mass.  221,  72  N. 

Dist.  502.  B.  963,  68  L.  R.  A.  245;  City  of  Bel- 

'"Doherty  v.  Ayer,  197  Mass.  241,  lingham  v.  Cissna,  44  Wash.  397,  87 

83  N.  E.  677,  125  Am.  St.  355,  14  L.  Pac.  952. 

R.  A.  (N.  S.)  816n.  =^  Chittenden  v.  Columbus,  26  Ohio 

^  See  City  Council  of  Montgomery  Cir.  Ct.  531. 

v.  Parker,  114  Ala.  118,  21'  So.  452,  ^  Eiohman   v.    Buchelt,    128    Wis. 

62  Am.  St.  95;   Moore  v.  District  of  385,  107  N.  W.  325.     The  ordinance 

Columbia,  12  App.  Cas.   (D.  C.)  537,  in  question  fixed  the  rate  stated  only 

41    L.    R.    A.    208;     Shreveport    v.  within  a  half-mile  radius  of  a  speci- 

Dantes,  118  La.  113,  42  So.  716,  8  L.  fled  place,  but  the  court  stated  gen- 

R.   A.    (N.    S.)    304n;    City   of   Des  erally  that  fixing  such  a  rate  in  a 

Moines  v.  Keller,  116  Iowa  648,  88  city  could  not  be  said  to  be  unrea- 

N.  W.  827,  93  Am.  St.  268,  57  L.  R.  sonable.    See  also,  Chittenden  v.  Co- 

A.  243;  Commonwealth  v.  Rowe,  141  lumbus,  26  Ohio  Cir.  Ct.  531. 

Mass.    79,    6    N.    E.    545;    Common-  °*  Commonwealth     v.     Kingsbury, 

wealth  v.  Stodder,  2  Cush.    (Mass.)  199  Mass.  542,  85  N.  E.  848,  127  Am. 

562,    48    Am.    Dec.    679;     Common-  St.  513. 


§  1113  EOADS  AND  STEEETS.  654 

to  "lay  out,  improve,  govern  and  regulate  parks  and  parkways,  and  to 
make  rules  for  the  use  and  government  thereof,"  has  been  held  to  have 
power  to  regulate  the  speed  of  automobiles  in  parks  and  on  park- 
ways.^°  An  ordinance  requiring  drivers  of  vehicles  for  hire,  includ- 
ing automobiles,  to  carry  all  who  should  apply  and  tender  the  fare,  un- 
less already  engaged,  and  in  the  latter  case  to  display  a  sign,  "en- 
gaged," has  also  been  held  valid.  ^^  And  even  an  ordinance  prohibiting 
the  use  of  automobiles  on  highways  at  night  has  been  upheld.^^  But 
an  ordinance  requiring  one  who  uses  an  automobile  only  for  his  own 
private  business  or  pleasure  to  submit  to  an  examination  and  procure 
a  license  has  been  held  to  unjustly  discriminate  and  impose  a  burden 
on  one  class  of  citizens  not  imposed  on  others.^*  Other  cases  relating 
to  registration  and  licensing  automobiles  or  their  drivers '  or  owners 
will  be  considered  in  another  section. 

§  1113.    Prohibiting  use  of  automobiles  on  certain  highways. — 

Power  to  regulate  is  one  thing  and  power  to  entirely  prohibit  is  an- 
other.^^  But  power  to  regulate  may  include  power  to  prohibit  the 
use  of  a  thing  at  a  certain  particular  time  or  place.^"  When  the  power 
is  exercised  in  this  way,  however,  the  question  is  even  more  apt  to 
arise,  than  in  ordinary  cases  of  regulation,  as  to  whether  the  regulation 

^'  Commonwealth  v.  Crowninshield,  their  own  pleasure  or  private  busi- 

.  187  Mass.  221,  72  N.  E.  963,  68  L.  ness.    But  with  the  Ohio  case,  and 

R.  A.  245;   Commonwealth  v.  Tyler,  cases   it   cites,    compare    Tomlinson 

199  Mass.  490,  85  N.  B.  569.  Compare  v.  City  of  Indianapolis,  144  Ind.  142, 

Commonwealth  v.  Butler,  204  Mass.  43  N.  E.   9,  36  L.  R.  A.  413n,  and 

11,  90  N.  E.  360,  holding  it  unlawful  Wonner  v.   City  of  Carterville,   142 

to  run  an  automobile  on  a  highway  Mo.  App.   120,  125  S.  W.  861,  and 

in  a  park,  though  under  control  of  cases  there  cited, 
park  commissioners,  without  having        ^Miller  v.  Jones,  80  Ala.  89;   Ex 

the  registered  number  displayed  as  parte  Sikes,  102  Ala.  173,  15  So.  522, 

required  by  the  state  highway  com-  24   L.  R.  A.  774;    Mernaugh  v.  Or- 

mission.  lando,  41  Fla.  433,  437,   27   So.   34; 

^"Fonsler  v.  Atlantic  City,  70  N.  J.  State  v.  Clarke,  54  Mo.  34;  McConvill 

L.  125,  56  Atl.  119.  v.  Jersey  City,  39  N.  J.  L.  38,  44; 

"Ex  parte  Berry,  147  Cal.  523,  82  Thousand     Island     Park     Assn.     v. 

Pac.  44,  109  Am.  St.  160.  Tucker,     173     N.     Y.     203,     65     N. 

=» Chicago  V.  Banker,  112  111.  App.  E.    975,    60    L.    R.    A.    786;     State 

94.     But  this   decision,  while   care-  v.-Mott,   61    Md.   297,    309,   48   Am. 

fully  considered  and  well  reasoned  Rep.    105;    Ex   parte   Patterson,   42 

in    the    main,    seems    of    doubtful  Tex.  Cr.  256,  260,  58  S.  W.  1011,  51 

soundness  in  this  respect.     In  Pegg  L.  R.  A.  654. 

v.  City  of  Columbus,  80  Ohio  367,  89        ="  Shea  v.  Muncie,  148  Ind.  14,  46 

N.  E.  14,  23  L.  R.  A.  (N.  S.)  453n,  N.  E.  138;   People  v.  Pratt,  129  N. 

a  vehicle  license  ordinance  was  held  Y.  68,  29  N.  E.  7;   Cronin  v.  People, 

unreasonable     as    to     non-residents  82  N.  Y.  318,  37  Am.  Rep.  564;  Horr 

who  came  into  the  city  merely  for  &  Bemis  Munlc.  Ord.,  §  30. 
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is  reasonable  or  unjustly  discriminates  without  any  proper  basis.  For 
these  reasons  two  recent  decisions,  to  which  attention  is  about  to  be 
called,  may  be  deemed  to  not  only  support  the  propositions  already 
laid  down  in  preceding  sections  as  to  the  right  to  regulate  the  use  of 
automobiles  on  highways  but  also  to  go  almost  to  the  extreme  in  up- 
holding such  regulations.  They  are  well  considered,  however,  and 
seem  to  be  well  founded  in  principle,  at  least  in  the  absence  of  a  con- 
stitutional provision  prohibiting  special  laws.  In  the  first  case  it  is 
held  that  the  legislature  may  determine  that  there  are  highways  on 
which  automobiles  shall  not  be  allowed  and  may  delegate  to  boards 
of  aldermen  or  councilmen  or  selectmen  the  power  to  designate  roads 
and  streets  on  which  automobiles  shall  not  be  used.^^  In  the  second 
case  certain  general  propositions  supported  by  authorities  there  cited 
are  stated,  as  shown  in  the  ofBcial  syllabus,  as  follows :  "It  is  funda- 
mental law  that  no  constitutional  guaranty  is  violated  by  an  exercise 
of  the  police  power  of  the  state  when  manifestly  necessary  and  tending 
to  secure  general  and  public  benefits.  A  law  is  not  to  be  regarded  as 
class  legislation  simply  because  it  afEects  one  class,  and  not  another, 
provided  it  afEects  all  members  of  that  same  class  alike,  and  the  classi- 
fication involved  is  founded  upon  a  reasonable  basis.  Such  a  law  is 
general,  and  not  special.  When  the  legislature  has  constitutional 
authority  to  enact  a  law  to  promote  the  public  safety,  and  does  enact 
it,  the  expediency  of  its  enactment  is  not  to  be  passed  upon  by  the 
court.  In  such  case  the  legislature  determines  by  the  enactment  that 
the  law  is  reasonable  and  necessary."  It  is  then  shown  that  in  certain 
sections  of  Maine  highways  have  been  constructed  along  precipitous 
mountain  sides,  through  circuitous  defiles,  over  deep  ravines  and  on 
the  edges  of  ocean  cliffs,  so  that  the  use  of  automobiles  on  such  ways 
would  endanger  all  who  travel  thereon.  Applying  the  general  prin- 
ciples to  the  facts,  it  is  then  held  that  the  ordinance  seems  reasonable 
and  expedient,  and  at  all  events  the  judgment  of  the  legislature  is  con- 
clusive ;  that  the  ordinance  in  question  being  passed  under  a  legislative 
enactment  specifically  authorizing  it,  and  not  merely  under  a  general 
law,  the  reasonableness  of  the  ordinance  was  conclusively  determined 
by  the  legislature,  and  that  there  was  no  constitutional  objection 
either  to  the  law  or  to  the  ordinance  closing  to  the  use  of  automobiles, 
certain  streets  in  the  town  passing  it.'^ 

"Commonwealth  v.  Kingsbury,  '» State  v.  Mayo,  —  Me.  — ,  75 
199  Mass.  542,  85  N.  E.  848,  127  Am.  Atl.  295.  In  the  course  of  the  opin- 
St.  513.  ion  the  following  is  quoted  from  the 
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§  1114.  Registration  and  license  laws. — Statutes  requiring  regis- 
tration of  automobiles  and  the  display  of  a  number  may  properly  be 
enacted  under  the  police  power  and  are  not  obnoxious  to  any  provision 
of  the  constitution  of  the  United  States.^^  So,  the  legislature  may  re- 
quire a  reasonable  registration  or  license  fee  to  be  paid.^*  And  a  stat- 
ute requiring  automobiles  to  be  registered  and  the  registered  number 
to  be  displayed  on  the  automobile  in  Arabic  numerals  not  less  than 
four  inches  long,  and  the  payment  of  a  fee  of  two  dollars  for  each 
vehicle  has  been  held  constitutional  and  valid.^°  A  similar  ordi- 
nance, under  a  city  charter  authorizing  the  common  council  to  control 
and  regulate  the  use  of  its  streets  has  likewise  been  upheld.^^  While  a 
tax  for  revenue  cannot  be  collected  under  the  guise  of  a  license  under 
the  police  power,  yet  the  mere  fact  that  the  license  fee  may  become  part 
of  the  public  revenue  does  not  make  it  a  tax.^'   There  is  some  conflict 


Massachusetts  case  first  cited  in  this 
section:  "Automobiles  are  vehicles 
of  great  speed  and  power,  whose  ap- 
pearance is  frightful  to  most  horses 
that  are  unaccustomed  to  them. 
The  use  of  them  introduces  a  new 
element  of  danger  to  ordinary  trav- 
elers on  the  highways,  as  well  as  to 
those  riding  In  the  automobiles.  In 
order  to  protect  the  public  great 
care  should  be  exercised  in  the  use 
of  them.  *  *  *  It  seems  too 
plain  for  discussion  that,  with  a 
view  to  the  safety  of  the  public,  the 
legislature  may  pass  laws  regulat- 
ing the  speed  of  such  machines 
when  runniilg  upon  the  highways. 
The  same  principle  is  applicable  to 
a  determination  by  the  legislature 
that  there  are  some  streets  and 
ways  on  which  such  machines 
should  not  be  allowed  at  all.  In 
some  parts  of  the  state,  where  there 
is  but  little  travel,  public  necessity 
and  convenience  have  required  the 
construction  of  ways  which  are 
steep  and  narrow,  over  which  it 
might  be  difficult  to  run  an  automo- 
bile, and  where  it  would  be  very 
dangerous  for  the  occupants  if  auto- 
mobiles were  used  upon  them.  In 
such  places  it  might  be  much  more 
dangerous  for  travelers  with  horses 
and  with  vehicles  of  other  kinds 
if  automobiles  were  allowed  there." 
=^  Unwen  v.  State,  73  N.  J.  L.  529, 


64  Atl.  163,  68  Atl.  110.  See  also 
People  v.  Schneider,  139  Mich.  673 
103  N.  W.  172,  69  L.  R.  A.  345;  Com 
monwealth  v.  Boyd,  188  Mass.  79 
74  N.  E.  255,  108  Am.  St.  464;  Peo 
pie  V.  MacWilliams,  91  App.  Div.  (N. 
Y.)  176,  86  N.  Y.  S.  357;  Common 
wealth  V.  Densmore,  29  Pa.  Co.  Ct, 
217.  See  also,  Harders  Storage  Co, 
V.  Chicago,  235  ni.  58,  85  N.  E.  245, 
But  compare  Chicago  v.  Banker,  112 
111.  App.  94. 

=*  Commonwealth  v.  Boyd,  188 
Mass.  79,  74  N.  E.  255,  108  Am.  St. 
464;  Unwen  v.  State,  73  N.  J.  L.  529, 
64  Atl.  163,  68  Atl.  110.  See  also, 
Cleary  v.  Johnston,  —  N.  J.  — ,  74 
Atl.  538. 

^  Commonwealth  v.  Boyd,  188 
Mass.  79,  74  N.  E.  255,  108  Am.  St. 
464. 

=»  People  V.  Schneider,  139  Mich. 
673,  103  N.  W.  172,  69  L.  R.  A.  345 
(fee  of  one  dollar).  See  also,  Frank- 
ford  &c.  R.  Co.  V.  Philadelphia,  58 
Pa.  St.  119. 

''City  of  Terre  Haute  v.  Kersey, 
159  Ind.  300,  64  N.  E.  469,  95  Am.  St. 
296;  State  v.  Hudson,  78  Mo.  302; 
Cleary  v.  Johnston,  —  N.  J.  — ,  74 
Atl.  538;  State  v.  Hipp,  38  Ohio  St. 
225;  Adler  v.  Whitbeck,  44  Ohio  St. 
539,  9  N.  B.  672.  But  compare  Chi- 
cago V.  Collins,  175  111.  445,  51  N.  E. 
907,  49  L.  R.  A.  408,  67  Am.  St.  224; 
Ellis  V.  Frazler,  38  Ore.  462,  63  Pac. 
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among  the  authorities  as  to  whether  power  to  regulate  includes  the 
power  to  license,  but  the  better  rule,  and  that  sustained  '  by  the 
weight  of  authority,  seems  to  be  that  it  does,  as  a  true  license  under 
the  police  power  is  in  reality  a  police  regulation  or  at  least  a  proper 
element  or  means  of  regulating.^^  It  has  been  held  that  a  statute 
may  lawfully  provide  that  one  desiring  to  engage  in  a  certain  business 
or  occupation  shall  procure  a  license  from  both  the  state  and  the  mu- 
nicipality,^''  and  that  it  is  not  in  itself  a  valid  objection  that  the  opera- 
tor of  an  automobile  is  required  to  take  out  or  procure  both  a  state  and 
a  city  license.*"  Under  a  Missouri  statute  providing  for  procuring 
a  license  from  the  county  clerk  of  each  county,  it  was  held  that  the 
owner  or  operator  of  an  automobile  must  take  out  a  license  in  each 
and  every  county  over  whose  roads  he  ran.*^  A  chauffeur's  or  an 
operator's  license  is  personal,*^  and,  under  the  ISTew  Hampshire  law,  it 
is  held  that  while  an  automobile  owned  by  a  corporation  or  partnership 
should  register  it  in  the  corporate  or  partnership  name,  the  corpora- 


642,  53  L.  R.  A.  454.  See  generally, 
Bassette  v.  People,  193  111.  334,  62  N. 
E.  215,  56  L.  R.  A.  558;  City  of  Ot- 
tumwa  V.  Zekind,  95  Iowa  622,  64  N. 
W.  646,  29  L.  R.  A.  734,  58  Am.  St. 
447;  Ft.  Smith  v.  Ayres,  43  Ark.  82. 
And  there  may  be  a  proper  classifi- 
cation, Kersey  v.  Terre  Haute,  161 
Ind.  471,  68  N.  E.  1027;  Cleary  v. 
Johnston,  —  N.  J.  — ,  74  Atl.  538. 

=«See  Ft.  Smith  v.  Ayres,  43  Ark. 
82;  State  v.  Rowe,  72  Md.  548,  20 
Atl.  179;  People  v.  Schneider,  139 
Mich.  673,  103  N.  W.  172,  69  L.  R.  A. 
345;  City  of  St.  Paul  v.  Dow,  37 
Minn.  20,  32  N.  W.  860,  5  Am.  St. 
811;  Laundry  License  Case,  22  Fed. 
701.  But  see  contra,  Burlington  v. 
Bumgardner,  42  Iowa  673;  Chicago 
V.  Banker,  112  111.  94,  and  compare 
Chicago  V.  Collins,  175  111.  445,  51 
N.  E.  907,  67  Am.  St.  224,  49  L.  R. 
A.  408;  Duckwall  v.  New  Albany,  25 
Ind.  283.  A  city  has  no  inherent 
power  to  license  and  exact  a  fee. 
Mathews  v.  Jensen,  21  Utah  207,  61 
Pac.  303. 

^'City  of  Fairfield  v.  Shallenber- 
ger,  135  Iowa  615,  113  N.  W.  459; 
Leavenworth  v.  Booth,  15  Kan.  627; 
State    V.    Poster,   22    R.    I.    163,   46 

42—11  Elliott  R.  and  S. 


Atl.  833,  50  L.  R.  A.  339.  Or  from 
both  a  county  and  a  town.  People  v. 
Ramis,  20  Colo.  489,  39  Pac.  341. 

"Brazier  v.  Philadelphia,  215  Pa. 
297,  64  Atl.  508. 

"  State  v.  Cobb,  113  Mo.  App.  156, 
87  S.  W.  551.  A  state  license,  how- 
ever, under  a  state  law  for  it  alone 
would  doubtless  be  good  throughout 
the  state.  See  as  to  mandamus  to 
compel  issuance  of  license.  People  v. 
Busse,  231  111.  251,  83  N.  E.  175; 
Harrison  v.  People,  101  111.  App.  224; 
State  V.  Turner,  210  Mo.  77,  107  S. 
W.  1064;  State  v.  Mcintosh,  205 
Mo.  589,  103  S.  W.  1078;  People  v. 
Metz,  123  App.  Div.  (N.  Y.)  269,  107 
N.  Y.  S.  970;  People  v.  Wurster,  14 
App.  Div.  (N.  Y.)  556,  43  N.  Y.  S. 
1088. 

"Prince  v.  Case,  10  Conn.  375,  27 
Am.  Dec.  675n;  Seal  v.  Donnelly,  60 
Miss.  658;  Emerson  Troy  Granite 
Co.  V.  Pearson,  74  N.  H.  22,  64  Atl. 
582;  Hackett  v.  Wilson,  12  Ore.  25, 
6  Pac.  652.  See  for  statute  requiring 
chauffeur  to  stop  in  case  of  collision 
and  give  his  license  and  registration 
number  on  demand,  and  indictment 
thereunder,  State  v.  Smith,  29  R. 
I.  513,  72  Atl.  710. 
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tion  or  partnership  cannot  take  out  a  license  to  operate  it  in  such 
name.*^ 

§  1115.  Effect  of  failure  to  register  or  obtain  license  on  right  to 
recover  damages. — It  would  seem  that,  ordinarily  at  least,  the  failure 
to  register  could  have  no  effect  either  upon  the  question  of  liability 
for  injuring  another  or  upon  the  right  to  recover  for  injury,  as  it 
is  difficult  to  perceive  how  it  could  be  a  proximate  cause  of  an  in- 
jury. But  one  who  does  not  register  or  obtain  a  license  as  required 
by  law  is  a  wrong-doer  and  that  fact  may  cut  some  figure  in  certain 
cases,  especially  when  his  right  to  recover  is  a  mere  statutory  right. 
It  is  said  in  a  late  ease  that  if  it  affirmatively  appears  that  the  plain- 
tiff in  an  action  against  a  town  or  city  for  damages  for  injury  re- 
ceived while  running  his  automobile  on  an  alleged  defective  highway, 
had  no  license,  or  that  the  vehicle  was  not  registered,  as  required  by 
statute,  it  might  well  be  held  that  he  was  not  a  traveler  on  the  high- 
way in  a  legal  sense  and  that  the  town  owed  him  no  duty  under  the 
circumstances,  but  the  court  decided  that  the  burden  was  on  the  de- 
fendant to  prove  that  the  automobile  was  not  registered  or  that  the 
plaintiff  was  not  duly  licensed,  so  that  in  the  absence  of  any  evidence 
on  the  subject  the  presumption  was  that  he  had  complied  with  the 
law.^*    In  a  still  more  recent  decision  by  the  same  court  it  was  held 

"Emerson    Troy    Granite    Co.    v.  v.  Burkhardt,  104  Mass.   59,  6  Am. 

Pearson,  74  N.  H.  22,  64  Atl.  582.  Rep.    191;     Spofford    v.    Harlow,    3 

«Doherty  v.  Town  of  Ayer,  197  Allen  (Mass.)  176;  Kidder  v.  Dun- 
Mass.  241,  83  N.  E.  677,  125  Am.  St  stable,  11  Gray  (Mass.)  342.  With- 
355,  14  L.  R.  A.  (N.  S.)  816n.  In  the  out  determining  whether  the  court 
course  of  the  opinion  it  is  said:  "In-  would  now  follow  the  decision  of  the 
asmuch  as  the  plaintiff  was  upon  the  majority  of  the  justices  in  Smith  v. 
road  only  as  one  riding  in  and  oper-  Boston  &c.  R.  Co.,  120  Mass.  490, 
ating  an  automobile.  If  it  was  un-'  21  Am.  Rep.  538,  and  the  doctrine 
registered,  and  if  he  was  unlicensed,  stated  In  some  of  the  cases  therein 
he  had  no  relation  to  the  highway  cited,  we  are  of  opinion  that  a 
and  he  was  in  no  sense  a  traveler  violation  of  the  statute  in  this  par- 
except  as  a  violator  of  the  law  in  ticular  so  affects  the  direct  relation 
reference  to  the  use  that  might  be  of  the  violator  to  the  town,  in  re- 
made of  the  way.  In  regard  to  the  gard  to  the  way  and  the  only  use 
right  of  recovery,  his  violation  of  that  he  was  making  of  It,  as  to  leave 
this  law  would  not  be  treated  as  him  without  remedy  for  an  Injury 
mere  evidence  of  negligence  that  caused  by  a  defect  in  the  way."  See 
was  not  a  direct  and  proximate  also  Feeley  v.  City  of  Melrose,  — 
cause  of  the  accident,  or  as  only  a  Mass.  — ,  91  N.  E.  306,  where  pas- 
condition  which  was  not  fatal  to  his  sengers  in  an  automobile  were  held 
claims.  See  Newcomb  v.  Boston  Pro-  not  entitled  to  recover  if  it  was  not 
tective  Department,  146  Mass.  596,  registered.  It  should  be  observed, 
16  N.  B.  555,  4  Am.  St.  354;   Steele  however,  that  in  Massachusetts  and 
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that  a  resident  of  Connecticut  using  the  highways  of  Massacliusetts 
without  complying  with  the  Massachusetts  statute  providing  that  no 
automobile  should  be  operated  upon  any  highway  unless  properly 
registered  was  a  trespasser  as  against  the  rights  of  all  persons  law- 
fully using  the  highway  and  that  they  owed  him  no  other  or  further 
duty  than  they  would  owe  to  any  other  trespasser.^^  This  last  case 
is  distinguished  in  a  yet  later  decision  in  Connecticut  in  which  it 
is  held  that  the  failure  of  one  who  owns  and  runs  an  automobile 
to  comply  with  a  statute  requiring  automobiles  to  be'  registered  and 
numbered,  and  imposing  a  fine  or  imprisonment  or  both  for  failure 
to  do  so,  does  not  defeat  a  recovery  against  a  city  for  injuries  caused 
by  driving  the  machine  into  an  excavation  negligently  left  in  a 
street,  for  the  statute  does  not  make  a  traveler  with  an  unregistered 
and  unnumbered  automobile  a  trespasser  upon  the  street  nor  place 
his  property  outside  of  legal  protection  when  injured  by  the  unlawful 
act  of  another,  and  the  failure  to  register  was  not  a  proximate  cause 
of  the  injury.**    This,  we  think,  is  the  true  doctrine. 

§  1116.  State  law  and  ordinance  on  same  subject. — The  mere  fact 
that  a  statute  imposes  certain  regulations  on  an  occupation  or  the 
like  does  not  necessarily  abrogate  municipal  regulations  on  the  same 
subject  which  are  adapted  to  its  peculiar  conditions  and  are  not  in 
conflict  or  inconsistent  with  those  of  the  state.*''     But  local  authori- 

in  most  of  tiie  New  England  states,  happened  if  the  law  in  this  respect 
and  two  or  three  others,  unlike  the  had  been  fully  observed.  The  plain- 
rule  in  most  states,  the  right  of  a  tiff's  unlawful  act  was  not  the  act 
traveler  to  recover  against  a  munici-  of  using  the  street,  but  in  making 
pality  for  injuries  caused  by  defec-  a  lawful  use  of  it  without  having 
tive  highways  is  statutory  and  not  a  his  automobile  registered  and 
common-law  right.  marked    as    required    by   law.     The 

"  Dudley  v.  Northampton  St.  Ry.  statute     contains     no      prohibition 

Co.,  202  Mass.  443,  89  N.  B.  25.    It  against    using    an    unlicensed    and 

was,  therefore,  held  that  the  street  unnumbered    automobile    upon    the 

railway  company  was  not  liable  for  highways  and  streets  of  the  state." 

mere  negligence  in  case  of  collision  "  Brazier  v.  Philadelphia,  215  Pa. 

with   the    plaintiff's    automobile,    it  297,  64  Atl.  508;  Radnor  Tp.  v.  Bell, 

not  being  registered  and  he  not  be-  27  Pa.  Super.  Ct.  1;  People  v.  Keeper 

ing  licensed  as  required  by  law.  of  Prison,  121  App.  Div.  (N.  Y.)  645, 

"Hemming  v.  City  of  New  Haven,  106  N.  Y.  S.  314,  affd  in  190  N.  Y. 

82  Conn.  661,  74  Atl.  892,  where  it  is  315,  83  N.  B.  44;  City  of  Bellingham 

also  said:    "The  registration  of  the  v.  Cissna,  44  Wash.  397,  87  Pac.  481; 

plaintiff's  machine  was  of  no  conse-  Seattle  v.  MacDonald,  47  Wash.  298, 

quence  to  the  defendant.    His  fail-  91  Pac.  952,  17  L.  R.  A.  (N.  S.)  49n. 

ure  to  register  and  display  his  num-  See  also.  Commonwealth  v.  Crownin- 

ber  in  no  way  contributed  to  cause  shield,  187  Mass.  221,  72  N.  E.  963, 

the  injury.  The  accident  would  have  68  L.  R.  A.  245. 
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ties  have  no  power  to  suspend  or  altex  the  proyisions  of  a  state  law, 
and  the  ordinance  or  local  regulation  must  give  way,  so  far  at  least 
as  it  is  in  conflict  or  inconsistent  with  the  state  law.**  And  in  some 
jurisdictions  it  is  provided  by  statute  that  whenever  an  act  is  made 
a  public  offense  against  the  state,  and  punishable  as  such,  it  shall 
not  be  made  punishable  by  any  ordinance.*"  But,  in  the  absence 
of  any  such  statute,  the  general  rule  is  that  the  same  act  may  be 
a  violation  of  both  a  state  statute  and  a  municipal  ordinance,  so  that 
a  prosecution  under  one  will  not  bat  a  prosecution,  or  an  action, 
under  the  other."" 

§  1117.  Use  of  automobiles  on  toll  roads  or  bridges. — It  seems  clear 
that  an  automobile  may  rightfully  use  a  toll  road  or  bridge  for  the  use 
of  ordinary  travel  and  vehicles  generally;"^  but  it  has  been  held  that 
a  turnpike  company  had  a  right  to  exclude  automobiles  from  its 
road  when  the  safety  of  the  public  seemed  to  demand  it."^^  On  the 
other  hand  it  has  been  held  that  one  using  an  automobile  has  a  right 
to  cross  a  bridge  owned  and  maintained  as  part  of  the  highway  by  a 
toll  bridge  company,  and  to  do  so  even  without  the  payment  of  toll 


^'Hartze  v.  Moxley,  235  111.  164, 
85  N.  B.  216;  Brazier  v.  Philadel- 
phia,  15  Pa.  Dist.  14,  aff'd  in  215  Pa. 
297,  64  Atl.  508,  where  opinion  of 
court  below  is  copied  and  adopted; 
City  of  Fulton  v.  Sims,  127  Mo.  App. 
677,  106  S.  W.  1094;  State  v.  Austin, 
114  N.  Car.  855,  19  S.  B.  919,  41 
Am.  St.  817,  25  L.  R.  A.  283.  See 
also,  People  v.  Bllis,  88  App.  Div. 
(N.  Y.)  471,  85  N.  Y.  S.  120;  State  v. 
Thurston,  28  R.  I.  265,  66  Atl.  580; 
Belllngham  v.  Cissna,  44  Wash.  397, 
87  Pac.  481. 

"City  of  Indianapolis  v.  Higgins, 
141  Ind.  1,  40  N.  E.  671.  See  also. 
State  v.  Welch,  36  Conn.  215;  Taylor 
V.  Owensboro,  98  Ky.  271,  32  S.  W. 
948,  17  Ky.  L.  856,  56  Am.  St.  361; 
Ex  parte  Freeland,  38  Tex.  Cr.  App. 
321,  42  S.  W.  295. 

=°  Van  Buren  v.  Wells,  53  Ark.  368, 
14  S.  W.  38,  22  Am.  St.  214,  and  au- 
thorities there  cited  in  the  opinion; 
Elk  Point  V.  Vaughn,  1  Dak.  113, 
46  N.  W.  577;  State  v.  Preston,  4 
Idaho  215,  38  Pac.  694;  Hawkins  v. 
People,  106  111.  628;  McPherson  v. 
Chebanse,  114  111.  46,  28  N.  B.  454, 


55  Am.  Rep.  857;  Williams  v.  War- 
saw, 60  Ind.  457;  Town  of  Neola  v. 
Reichart,  131  Iowa  492,  109  N.  W. 
5;  People  v.  Hanrahan,  75  Mich.  611, 
42  N.  W.  1124,  4  L.  R.  A.  751;  Mon- 
roe V.  Hardy,  46  La.  Ann.  1232,  15 
So.  696;  Gallatin  v.  Tarwater,  143 
Mo.  40,  44  S.  W.  750;  St.  Louis  v. 
Des  Lassus,  205  Mo.  578,  104  S.  W. 
12;  State  v.  Muir,  164  Mo.  610,  65 
S.  W.  285;  Smith  v.  Clinton,  53  N. 
J.  L.  329,  21  Atl.  304;  State  v.  Tren- 
ton, 51  N.  J.  L.  498,  18  Atl.  116,  5 
L.  R.  A.  352;  People  v.  Keeper  of 
Prison,  121  App.  Div.  (N.  Y.)  645, 
106  N.  Y.  S.  314,  affd  in  190  N.  Y. 
315,  83  N.  E.  44. 

^1  We  do  not  mean  that  It  may  do 
so  without  the  payment  of  toll, 
That  is  another  question,  and  un- 
doubtedly toll  may  be  demanded  if 
the  automobile  is  within  the  class 
tor  which  toll  may  be  required  un- 
der the  charter  of  the  turnpike  or 
bridge  company. 

°^  Bertels  v.  Laurel  Run  Turnp.  Co., 
31  Pa.  Co.  Ct.  129,  15  Pa.  Dist.  94. 
But  compare  Scranton  v.  Laurel  Run 
Turnp.  Co.,  225  Pa.  82,  73  Atl.  1063. 
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where  the  company  is  not  authorized  by  its  charter  to  collect  toll 
for  the  passage  of  automobiles.^'  Ordinarily,  however,  where  toll 
is  authorized  to  be  collected  for  the  use  of  the  road  by  vehicles  gen- 
erally its  use  by  automobiles  would  be  included.  It  has  been  held  that 
a  statute  authorizing  the  exaction  of  toll  for  any  "vehicle  drawn  by 
one  or  more  animals,"  does  not  apply  to  bicycles,  but  in  the  opinion 
it  is  stated  or  clearly  intimated  that  the  statute  should  be  considered 
as  including  automobiles  and  motor-cycles.^*  So,  it  has  been  held 
that  a  general  law  regulating  the  operation  of  automobiles  upon  "pub- 
lic highways"  includes  their  operation  upon  toll  roads.^" 

§  1118.  General  rule  as  to  rights  and  duties  in  operation  of  auto- 
mobiles on  highways. — As  we  have  seen,  owners  and  operators  of 
automobiles  have,  in  general,  the  same  rights  in  the  use  of  highways 
that  drivers  of  other  vehicles  have.  So,  in  a  general  way,  the  duties 
and  liabilities  of  the  respective  parties  are  the  same  as  in  other 
cases.  Statutes  or  valid  local  police  regulations  may,  however,  change 
the  general  rules  in  some  respects,  and  the  character  of  the  ma- 
chine, the  probability  of  its  frightening  horses,  and  the  great  danger 
from  its  mismanagement,  and  the  like,  are  matters  to  be  considered 
in  a  proper  case.  The  general  rule  is  that  the  operator  of  an  auto- 
mobile on  a  highway  must  use  reasonable  care.^"  Here,  as  else- 
where, the  rights  and  duties  of  travelers  on  highways,  whether  in 
automobiles  or  in  other  vehicles,  are,  in  a  general  sense  at  least, 
mutual  or  reciprocal,  and  it  is  the  duty  of  each  to  use  ordinary  and 
reasonable  care  to  exercise  his  own  right  with  due  regard  to  the  right 
of  the  other.' ^    Automobiles  are  not  entitled  as  matter  of  law  to  the 

°^  Mallory  v.  Saratoga  Lake  Bridge  of  pleasure."    See  also,  Scranton  v. 

Co.,  53  Misc.   (N.  Y.)  446,  104  N.  Y.  Laurel  Run  Turnp.  Co.,  225  Pa.  82, 

S.  1025.    See  also,  Scranton  v.  Lau-  73  Atl.  1063,  holding  an  automobile 

rel  Run  Turnp.  Co.,  225  Pa.  82,  73  also  a  "carriage  of  pleasure." 

Atl.  1063.  ==  Schoenfeld  v.  State,  140  "Wis.  98, 

"Murfin  v.  Detroit  &c.  Plank  Road  121  N.  W.  652,  22  L.  R.  A.   (N.  S.) 

Co.,  113  Mich.  675,  71  N.  W.  1108,  67  1221. 

Am.   St.  489,  38  L.  R.  A.  198.    See  '"Simeone     v.     Lindsay,     6     Pen. 

also,  People  v.  Smith,  156  Mich.  173,  (Del.)   224,  65  Atl.  778;   Fletcher  v. 

120  N.  W.  581,  582,  21  L.  R.  A.   (N.  Dixon,  107  Md.  420,  68  Atl.  875,  and 

S.)    41n.     In   Geiger   v.   Perkiomen-  authorities  cited  in  following  notes, 

ville  &c.   Turnp.  Road,  167   Pa.   St.  "See  Mark  v.  Fritsch,  195  N.  Y. 

582,   31   Atl.    918,   28   L.   R.   A.   458,  282,  88  N.  E.  380,  382,  22  L.  R.  A. 

a   bicycle   was  held   subject  to   toll  (N.    S.)    632;    Simeone   v.    Lindsay, 

as  a  "carriage  of  pleasure"  within  a  6  Pen.    (Del.)    224,  65  Atl.  778;    In- 

statute    covering    various    specified  diana  Springs  Co.  v.  Brown,  165  Ind. 

vehicles  and  "every  other   carriage  465,  74  N.  E.  615,  1  L.  R.  A.  (N.  S.) 
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right  of  way  over  other  vehicles.^*  And,  while  ordinary  and 
reasonable  care  under  the  circumstances  is  all  that  is  required,  more 
vigilance  or  greater  precautions  may  be  necessary  to  constitute  reason- 
able care  under  some  circumstances  in  the  case  of  an  automobile  than 
in  the  case  of  some  other  vehicles,  for  the  general  rule  is  that  the 
care  must  be  in  proportion  to  the  danger.°° 

§  1119.    Statement  of  rule  by  New  York  court  of  appeals. — The 

'New  York  court  of  appeals  had  occasion  to  consider  the  subject 
in  a  very  recent  case,  and  to  state  and  apply  the  general  rule. 
In  the  ease  referred  to  the  general  doctrine  is  stated  as  follows: 
"The  general  rules  governing  the  movement  of  automobiles,  except 
as  modified  by  statute,  are  the  same  as  those  which  as  the  result  of 
long  usage  have  been  formulated  for  the  government  of  simpler  ve- 
hicles such  as  wagons.  The  fundamental  principle  of  conduct 
is  that  of  reasonable  care  and  accommodation  measured  by  the  im- 
mediate circumstances  of  each  case  and  exercised  by  each  traveler 
for  the  purpose  of  affording  to  the  other  his  just  and  reasonable 
rights  in  the  highway."^"  The  court  also  laid  down  rules  governing 
automobiles  in  meeting  and  passing  other  vehicles  and  in  passing 
another  vehicle  going  in  the  same  direction,  as  shown  by  the  quota- 
tion below."  ^    The  specific  rules  stated  by  the  court  are  based  in  part 

238n;     Hennessey    v.     Taylor,     189  ^Mark  v.  Fritsch,  195  N.  Y.  282, 

Mass.  583,  76  N.  E.  224,  3  L.  R.  A.  88  N.  B.  380,  381,  382,  22  L.  R.  A. 

(N.  S.)   345n.  (N.   S.)    632. 

■*  Lorenz  v.  Tisdale,  127  App.  Div.  °^  "When  two  cars  meet,  it  is  the 

(N.  Y.)  433,  111  N.  Y.  S.  173.  Unless  duty  of  each,  so  far  as  practicable, 

given  it  by  statute  or  the  like.  to  yield  to  the  other  the  space  and 

™  Hannigan  v.  Wright,  5  Pen.  opportunity  necessary  for  its  safe 
(Del.)  537,  63  Atl.  234;  Simeone  v.  and  convenient  passage.  In  the  case 
Lindsay,  6  Pen.  (Del.)  224,  65  Atl.  of  two  cars  traveling  in  the  same  di- 
778;  Ceechi  v.  Lindsay,  —  Del.  — ,  75  rection,  the  front  one  has  the  su- 
Atl.  376;  Laufer  v.  Bridgeport  perior  right  and  may  maintain  its 
Trac.  Co.,  68  Conn.  475,  37  Atl.  379,  position  in  the  certer  of  the  high- 
37  L.  R.  A.  533;  Parry  Mfg.  Co.  v.  way,  if  there  is  sufBcient  space  on 
Eaton,  41  Ind.  App.  81,  83  N.  E.  510;  its  left  as  prescribed  by  statute  (an 
Weil  V.  Kreutzer,  134  Ky.  563,  121  act  in  relation  to  the  registration 
S.  W.  471;  Thies  v.  Thomas,  77  N.  and  identification  of  motor  vehicles 
Y.  S.  276;  Rochester  v.  Bull,  78  S.  and  the  use  of  the  public  highways 
Car.  249,  58  S.  E.  766;  Lampe  v.  by  such  vehicles  [Laws  1904,  p. 
Jacobson,  46  Wash.  533,  90  Pac.  S54.  1315,  c.  538,  sec.  4,  subd.  1] )  to  en- 
See  also.  Banks  v.  Breman,  188  Mass.  able  the  approaching  car  safely  and 
367,  74  N.  E.  594;  Shinkle  v.  Mc-  conveniently  to  pass.  If  the  posi- 
Culiough,  116  Ky.  960,  77  S.  W.  196,  tion  of  the  forward  car  in  the  center 
25  Ky.  L.  1143,  105  Am.  St.  249;  of  the  highway  does  not  leave  such 
Knight  V.  Lanier,  69  App.  Div.  (N.  room  for  passage,  then  it  must,  upon 
Y.)  454,  74  N.  Y.  S.  999.         ,  request  or  equivalent  notice,  If  prac- 
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on  the  ISl'ew  York  statute,  but  they  are  the  same  in  the  main  where  there 
is  no  express  statutory  provision  upon  the  subject. 

§  1120.    Law  of  the  road — Duty  on  meeting  and  passing. — As  may 

be  seen  from  the  last  note  to  the  last  preceding  section  automobiles 
are  subject  to  the  "law  of  the  road."°^  The  rule  that  in  meeting 
and  passing  each  vehicle  shall  bear  or  keep  to  the  right  is  prescribed 
in  a  number  of  late  statutes  referring  specifically  to  automobiles  as 
well  as  in  statutes  referring  to  vehicles  generally,  and,  as  already 
intimated,  it  applies  in  general  to  automobiles  the  same  as  to  other 
vehicles  even  in  the  absence  of  any  statute  upon  the  subject.*^  So, 
the  efEect  of  a  violation  of  this  rule,  including  the  presumption  aris- 
ing therefrom  is  usually  the  same  in  the  case  of  an  autolnobile  as 
in  the  case  of  other  vehicles.  But  it  has  been  held  that  the  law  does 
not  require  an  unnecessary  and  a  fruitless  thing  to  be  done,  and  that 
the  operator  of  an  automobile  is  not  required  to  turn  to  the  right 


ticable  and  safe,  so  turn  aside  as  to 
leave  such  room  for  passage.  If  at 
the  moment  there  Is  not  sufficient 
room  in  which  it  can  do  this,  It  is 
its  right,  and  it  is  the  duty  of  the 
rear  car,  to  wait  until  a  place  is 
reached  where  this  may  be  done. 
*  *  *  In  the  application  of  these 
rules  it  is  manifest  that  what  would 
be  construed  as  reasonable  care  and 
safe  conduct  in  the  case  of  a  light  and 
slow-moving  wagon  oftentimes  would 
not  amount  to  such  conduct  in  the 
case  of  heavy  and  rapidly  moving 
cars.  *  *  *  We  do  not  think  that  it 
could  be  said  as  a  matter  of  law  that 
the  plaintiff  was  under  no  obliga- 
tion to  stop  his  car  for  the  purpose 
of  allowing  defendants  to  pass  when 
it  became  apparent  that  there  might 
be  a  collision,  if  such  threatened 
collision  was  accidental  and  unex- 
pected. And,  lastly,  as  a  general 
proposition,  we  are  not  willing  to 
say  that  reasonable  respect  for  the 
rights  of  another  in  a  highway 
might  not  under  some  circumstances 
require  an  automobile  temporarily 
to  stop  in  order  to  let  the  other 
pass.  *  *  *  Under  ordinary  circum- 
stances, the  forward  car  would  not 


be  compelled  to  stop  in  order  to  let 
the  rear  one  pass,  but  might  wait 
until  a  space  was  reached  where 
such  passage  might  be  accomplished' 
in  safety  without  any  stop,  but  on 
the  other  hand,  a  country  highway 
might  be  such  that  for  miles  there 
would  be  no  proper  opportunity  for 
one  car  to  pass  another  while  both 
were  in  motion,  but  plenty  of  oppor- 
tunity for  such  passage  if  the  for- 
ward car  pulled  aside  and  stopped 
for  a  few  seconds.  Under  such  cir- 
cumstances, we  think  a  jury  might 
very  well  find  that  it  was  extremely 
unreasonable  for  a  slow-moving  car 
to  hold  up  one  In  the  rear  desiring 
to  pass  it  by  refusing  upon  reason- 
able request  to  give  such  an  oppor- 
tunity as  has  been  suggested  for 
passage." 

«2  See  McFern  v.  Gardner,  121  Mo. 
App.  1,  97  S.  W.  972;  Hall  v.  Comp- 
ton,  130  Mo.  App.  675,  108  S.  W. 
1122;  Schoening  v.  Young  (Wash.), 
104  Pac.  132. 

"^Hannan  v.  St.  Clair,  44  Colo. 
134,  96  Pac.  822;  Needy  v.  Little- 
John,  137  Iowa  704,  115  N.  W.  483; 
ante,  §§  1082  (832),  1083,  where  the 
general  subject  is  considered. 
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■when  meeting  a  vehicle  which  is  being  driven  outside'  of  the  traveled 
part  of  the  road  so  that  there  is  plenty  of  room  to  pass.^* 

§  1121.  Passing  another  vehicle  from  behind. — The  same  rules,  in 
general,  apply  to  an  automobile  passing  another  vehicle  going  in  the 
same  direction  as  those  already  considered  in  the  chapter  on  travel 
on  roads  and  streets^''  except  as  they  are  modified  or  made  more  spe- 
cific by  a  valid  statute  or  ordinance."''  If  the  driver  of  an  automobile 
attempts  to  pass  when  he  ought  not  to  do  so,  or  at  a  high  and  dan- 
gerous rate  of  speed,  or  does  not  exercise  due  care  under  the  cir- 
cumstances, he  will  be  held  liable  for  resulting  injury  proximately 
caused  by  his  negligence."'  And  even  though  a  wagon  is  required 
to  carry  lights,  and  does  not  do  so,  the  operator  of  an  automobile 
who  could  and  should  have  seen  it  a  long  distance  ahead,  going  in 
the  same  direction,  is  not  justified  in  running  it  down."^ 

§  1122.  Turning  corners — Street  intersections. — As  shown  in  the 
chapter  on  travel  on  roads  and  streets,  there  may  be  exceptional 
cases  in  which  the  law  of  the  road  does  not  apply,  and  it  is  held  that 
it  does  not  strictly  apply  in  the  case  of  persons  crossing  or  turning 
into  the  highway."^  As  a  general  rule,  however,  we  think  each  party 
at  a  corner  or  street  intersection  should,  ordinarily  at  least,  keep  to 
the  right,  and  that  one  going  at  a  high  rate  of  speed  should  slow 
down  on  turning  comers.'"  It  is  said  that  the  driver  of  a  vehicle 
is  bound  to  use  reasonable  care  in  anticipation  of  the  presence  of 
others  having  an  equal  right  on  the  way  with  himself,'^  and  those 

"Needy   v.    Littlejolin,    137    Iowa  Ion,  132  App.  Div.  (N.  Y.)   528,  117 

704,  115  N.  W.  483.    See  also,  Bux-  N.  Y.  S.  57. 

ton  V.  Ainsworth,  138  Mich.  532,  101  =»  Decou  v.  Dexheimer,  —  N.  J.  L. 

N.  "W.  817.  — ,  73  Atl.  49. 

«=See   ante,    §§   1084    (833),   1085.  ""Ante,   §  1081    (831). 

See  also,  Simeone  v.  Lindsay,  6  Pen.  ">  See  Thies  v.  Thomas,  77  N".  Y. 

(Del.)    224,    65    Atl.    778;    Mark  v.  S.  276.  A  statute  requiring  the  oper- 

Fritsch,  195  N.  Y.  282,  88  N.  E.  381,  ator  to  slow  down  when  approaching 

22  L.  R.  A.  (N.  S.)  632.  an  intersecting  road  has  been  held 

™And    except,     also,    perhaps    it  to  apply  not  only  for  the  protection 

should  be  said,  as  they  may  be  modi-  of  those  coming  into  the  highway, 

Bed  or  should  be  applied  in  view  of  but  those  who  have  just  gone  into 

the   character  of  the  machine   and  the  other  road  or  are  near  the  inter- 

the    probability    of    its    frightening  section.      National     Casket     Co.    v. 

horses.  Powar,  137  Ky.  156, 125  S.  W.  279. 

"Heath  v.  Cook,  —  R.  I.  — ,  68  "Geiselman  v.   Schmidt,  106  Ind. 

Atl  427  (automobile  ran  into  bicycle  580,  68  Atl.  202.    See  also,  Irwin  v. 

from  rear).  See  also  People  v.  Scan-  Judge,  81  Conn.  492,  71  Atl.  572. 
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turning  corners  or  coining  in  from  a  cross  road  or  street  might  well 
be  required  to  act  in  anticipation  that  others  may  be  coming  on  or 
in  from  the  other  highway  unless  it  can  be  seen  that  this  is  not  the 
case.'^  So,  we  think  reasonable  care  might  require  the  sounding 
of  a  horn  or  some  other  signal,  at  least  under  certain  circumstances. 
The  question  may,  however,  be  for  the  jury  rather  than  the  court 
in  ordinary  eases,  and  perhaps  all  that  can  be  said  as  a  rule  of  law 
is  that  each  traveler  is  bound  to  use  ordinary  and  reasonable  care 
under  the  circumstances.'''  In  two  recent  cases  collisions  occurred 
between  automobiles  and  other  vehicles  at  street  corners  or  intersec- 
tions and  in  both  of  them  the  owner  or  driver  of  the  automobile  was 
held  liable.  In  one  of  them  it  is  strongly  intimated  that  each  party 
should  have  kept  to  the  right,'*  but  in  the  other,  while  the  question 
was  not  squarely  decided,  it  is  intimated  that  the  law  of  the  road 
did  not  necessarily  apply,' ^  although  the  case  was  left  to  the  jury 
and  the  result  was  the  same. 


"See  Hannigan  v.  Wright,  5  Pen. 
(Del.)  557,  63  Atl.  234;  McCarragher 
V.  Proal,  114  App.  Div.  (N.  Y.)  470, 
100  N.  Y.  S.  208;  Scotti  v.  Behsmann, 
81  Hun  (N.  Y.)  604,  30  N.  Y.  S.  990. 
Instruction  that  driver  must  use 
care  to  Iceep  automobile  under  con- 
trol especially  at  street  intersections 
approved  in  Ketchum  v.  F^llingham, 
—  Mich.  — ,  127  N.  W.  702. 

"  See  Gilbert  v.  Burque,  72  N.  H. 
521,  57  Atl.  927. 

"  Schoening  v.  Young,  55  Wash. 
90,  104  Pac.  132.  Each  party  claimed 
to  have  been  on  the  right  side  and 
there  was  a  conflict  in  the  evidence. 
The  court  said:  "The  point  is  ma- 
terial on  the  question  of  contributory 
negligence  on  the  part  of  the  re- 
spondent; for,  if  it  be  true  that  the 
appellant  was  negligent,  that  she 
approached  the  junction  of  the 
street,  and  attempted  to  make  a 
turn  at  too  great  a  speed  under  the 
conditions  as  they  then  existed,  the 
respondent  was  likewise  guilty  of 
negligence  contributing  to  his  inju- 
ries if  he  approached  the  junction 
traveling  at  a  trot  on  the  side  of  the 
street  he  could  expect  persons  obey- 
ing the  statutes  and  the  rules  of  the 
road  to  be  traveling  upon.  But  if  he 
was  upon   the   proper   side   of   the 


street,  there  is  nothing  in  the  record 
that  indicates  negligence  on  his  part. 
On  this  question  we  are  not  inclined 
to  disturb  the  findings  of  the  trial 
court."  See  also.  Reed  v.  Martin 
160  Mich.  253,  125  N.  W.  61;  Mendle- 
son  V.  Van  Rensselaer,  118  App.  Div. 
(N.  Y.)  516,  103  N.  Y.  S.  578. 

"^  Johnson  v.  Shaw,  204  Mass.  165, 
9Q  N.  E.  518.  The  opinion  of  the 
court  upon  this  point  is  as  follows: 
"This  place  was  at  or  near  the  junc- 
tion of  two  streets  that  run  at  right 
angles  to  each  other,  and  the  driver 
of  the  automobile  was  turning 
around  so  as  to  go  back  in  an  oppo- 
site direction  upon  the  same  street 
on  which  he  came.  The  judge  did 
not,  in  any  part  of  his  charge,  put 
the  plaintiff's  right  to  recover  upon 
the  law  of  the  road,  which  is  the 
statute  referred  to.  He  said  to  the 
jury:  "You  are  to  take  all  the  evi- 
dence, all  the  circumstances,  and 
determine  whether  he  was  doing 
anything  he  ought  not  to  have  done 
under  all  the  circumstances.  He 
had  the  right  to  make  that  turn.  He 
had  a  right  to  use  any  part  of  the 
street  that  he  was  coming  into,  sub- 
ject only  to  the  rights  of  other  peo- 
ple who  might  be  there.  If  two  ve- 
hicles meet  in  a  street,  it  is  the  duty 
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§  1123.  Duty  and  liability  to  pedestrians. — Footmen  as  well  as  ve- 
hicles have  a  right  to  use  the  streets,  and  drivers  of  automobiles  should 
act  in  view  of  this  rule  and  in  anticipation  that  pedestrians  may  be 
present  upon  the  street,  especially  at  cross-walks.'"'  Thus,  it  has  been 
held  negligence  to  back  an  automobile  suddenly  without  warning,  and 
without  looking  out  in  any  way  for  the  safety  of  pedestrians,  across 
such  a  place  where  persons  are  almost  constantly  boarding  or  alighting 
from  street  cars.'^^^  So,  while  footmen  must  use  ordinary  and  rea- 
sonable care  for  their  own  safety,  and  cannot  recover  for  an  in- 
jury to  which  their  own  negligence  proximately  contributed/'  it  has 
been  held  that  they  are  not  bound  to  be  continuously  looking 
and  listening  for  automobiles  upon  penalty  of  being  conclusively 
held  guilty  of  contributory  negligence  as  matter  of  law.''*  The 
general  rules  as  to  the  respective  duties  of  the  operator  of  an 
automobile  and  a  pedestrian  are  stated  as  follows,  in  a  case  in 
which  a  pedestrian  was  injured  by  an  automobile  going  in  the  same 
direction:  "The  owner  of  an  automobile  has  the  same  right  as  the 
owner  of  other  vehicles  to  use  the  highway,  and  like  them  he  must 
exercise  reasonable  care  and  caution  for  the  safety  of  others.  A 
traveler  on  foot  has  the  same  right  to  the  use  of  the  public  highway 
as  an  automobile  or  any  other  vehicle.  In  using  such  highway  all 
persons  are  bound  to  the  exercise  of  reasonable  care  to  prevent  acci- 

of  each  one  of  them,  as  seasonably  City  Cable  Co.,  99  Mo.  509,  12  S.  W. 

as  they  can,  to  get  each  on  his  own  652,  17  Am.  St.  591,  6  L.  R.  A.  536n; 

right-hand  side  of  the  traveled  way  Thies  v.  Thomas,  77  N.  Y.   S.  276; 

of  that  street.  But  that  law  does  not  Buscher  v.  New  York  Transp.  Co., 

compel  a  man  always  to  be  on  the  106  App.  Div.  (N.  Y.)   493,  94  N.  Y. 

right  side.    He  can  use  any  part  of  S.   798;    Gross  v.   Foster,   134   App. 

the  street,  so  long  as  he  is  not  inter-  Div.   (N.  Y.)   243,  118  N.  Y.  S.  889; 

fering  with  the  rights  of  other  peo-  Grant  v.  Armstrong,  55  Wash.  365, 

pie,  and  the  fact  that  this  happened  104  Pac.  632. 

on  the  right-hand  side  of  the  street  '"^  Shamp    v.    Lambert,    142    Mo. 

is  only  another  piece  of  evidence  to  App.  567,  121  S.  W.  770. 

be  considered  by  you.    You   are  to  "  Polosky   v.    New    York    Transp. 

consider  whether  Peterson  was  en-  Co.,  96  App.  Div.  (N.  Y.)  613,  88  N. 

deavoring,  in  making  a  turn,  to  get  Y.    S.    1024;     West    v.    New    York 

on    the    right-hand    side    nea'r    the  Transp.  Co.,  94  N.  Y.  S.  426;  Cecchi 

hydrant,   where,   under   certain   cir-  v.  Lindsay,  —  Del.  — ,  75  Atl.  376; 

cumstances,   he   properly   belonged.'  Hannigan  v.  Wright,  5  Pen.   (Del.) 

This  was  a  proper  presentation  of  537,  63  Atl.  234;   McCormick  v.  Hes- 

the  law  applicable  to  the  evidence."  ser,  77  N.  J.  L.  173,  71  Atl.  55. 

™See   Gregory   v.    Slaughter,    124  '« Hennessey  v.  Taylor,  189  Mass. 

Ky  345,  99  S.  W.  247,  30  Ky.  L.  500,  583,  76  N.  E.  224,  3  L.  R.  A.  (N.  S.) 

124  Am.  St.  402,  8  L.  R.  A.   (N.  S.)  345n.    See  also,  Kathmeyer  v.  Mehl 

1228n;    Stringer  v.   Frost,   116   Ind.  (N.    J.),    60    Atl.    40;    Arseneau    v. 

477,  19  N.  E.  331,  9  Am.  St.  875,  2  Sweet,  106  Minn.  257,  119  N.  W.  46. 
L.   R.   A.   614;    Winters  v.   Kansas 
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dents.  Such  care  must  be  in  proportion  to  the  danger  in  each  case. 
Where  one  undertakes  to  pass  another  on  the  highway,  going  in  the 
same  direction,  he  must  take  reasonable  care  to  exercise  that  right 
so  as  to  not  injure  another,  and  would  be  liable  for  all  consequences 
resulting  from  negligence  or  imprudence  on  his  part.  It  is  the  duty 
of  a  person  operating  an  automobile  or  any  other  vehicle  upon  the 
public  highway  to  use  reasonable  care  in  its  operation,  to  move  it 
at  a  rate  of  speed  reasonable  under  the  circumstances,  and  to  cause 
it  to  slow  up  or  stop,  if  need  be,  when  danger  is  imminent,  and  could 
by  the  exercise  of  reasonable  care  be  seen  or  known  in  time  to  avoid 
accident.  There  is  a  like  duty  of  exercising  reasonable  care  on  the  part 
of  the  person  traveling  on  foot.  The  person  having  the  management 
of  the  automobile  and  the  traveler  on  foot  are  both  required  to  use 
such  reasonable  care,  circumspection,  prudence,  and  discretion  as  the 
circumstances  require ;  an  increase  of  care  being  required  where  there 
is  an  increase  of  danger.  And  both  are  bound  to  the  reasonable  use 
of  all  their  senses  for  the  prevention  of ,  accident,  and  the  exercise 
of  all  such  reasonable  caution  as  ordinarily  careful  and  prudent  per- 
sons would  exercise  under  like  circumstances.  The  more  dangerous 
the  character  of  the  vehicle  or  machine,  and  the  greater  its  liability 
to  do  injury  to  others,  the  greater  the  degree  of  care  and  caution 
required  in  its  use  and  operation.  And  a  person  traveling  by  foot 
on  a  public  road  is  required  to  use  reasonable  care  to  avoid  collision 
with  a  vehicle,  and,  if  he  saw  the  vehicle  before  it  struck  him,  or 
by  the  reasonable  use  of  his  senses  could  have  seen  it  in  time  to  avoid 
the  injury,  it  is  his  duty  to  do  so.'"'  Operators  of  automobiles  musb 
be  careful  not  to  injure  persons  entering  or  coming  out  of  street 
cars  standing  at  a  regular  stopping  place,*"  and  such  persons  are  not 
absolutely  bound  as  a  rule  of  law  to  look  in  both  directions  as  they 
step  into  the  street,*^  but  it  seems  to  us  that  one  cannot  well  step 

'» Simeone     v.     Lindsay,     6     Pen.  ">  Kauffman  v.  Nelson,  225  Pa.  174, 

(Del.)    224,    65    Atl.    778,    779,    780  73  Atl.  1105.    See  also,  Brewster  v. 

See  also,  Cecchi  v.  Lindsay,  —  Del.  Barker,  129  App.  Div.   (N.  Y.)   724, 

— ,  75  Atl.  376;   Lampe  v.  Jacobson,  113  N.  Y.  S.  1026,  and  cases  cited  in 

46  Wash.  533,  90  Pac.  654;   Gregory  following  note. 

V.  Slaughter,  124  Ky.  345,  99  S.  W.  "'Hennessey  v.  Taylor,  189  Mass. 

247,  30  Ky.  L.  500,  124  Am.  St.  402,  583,  76  N.  B.  224,  3  L.  R.  A.   (N.  S.) 

8  L.  R.  A.  (N.  S.)  1228n;   Brewster  345n,  4  Am.  &  Eng.  Ann.  Cas.  396; 

V.   Barker,   129   App.   Div.    (N.   Y.)  McGourty  v.    De   Marco,    200   Mass. 

724,   113  N.  Y.  S.  1026;    New  York  57,  85  N.  E.  891;  Arseneau  v.  Sweet, 

Transp.  Co.  v.  Garside,  146  Fed.  588,  106  Minn.  257,  119  N.  W.  46;  Gerhard 

157  Fed.  521,  85  C.  C.  A.  285;  Apper-  v.   Ford   Motor  Co.,   155   Mich.   618, 

son  V.  Lazro,  —  Ind.  App.  — .  87  N.  119  N.  W.  904,  20  L.  R.  A.   (N.  S.) 

B.  97.  232n;    New    York    Transp.    Co.    v. 
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in  a  street  and  remain  wholly  oblivious  to  dangerous  surroundings, 
or,  failing  to  look  at  all,  rush  blindly  into  danger,  without  being 
guilty  of  negligence.^^  It  is  usually,  however,  for  the  jury  to  deter- 
mine whether  ordinary  and  reasonable  care  has'  been  exercised  in  the 
particular  case.*^ 

§  1124.  Frightening  horses. — One  of  the  most  prolific  sources  or 
causes  of  litigation  in  regard  to  automobiles  or  their  use  is  the» 
frightening  of  horses.  As  we  have  already  seen,^*  automobiles  as 
well  as  horses  may  be  driven  on  highways,  and  the  mere  fact  that  a 
horse  takes  fright  at  an  automobile  properly  operated  does  not  make 
the  owner  or  operator  liable  for  resulting  injury.^^  But  the  operator 
must  use  ordinary  and  reasonable  care  under  the  circumstances,'* 
and  it  has  been  laid  down  as  a  general  rule  that  if  he  sees,  or  by  the 
exercise  of  ordinary  care  ought  to  see,  that  a  horse  is  becoming 
frightened  by  the  automobile,  he  should  do  whatever  reasonable  care 
demands  under  the  circumstances.*^  It  is  provided  by  the  statutes 
in  most  jurisdictions  in  which  there  is  any  statute  upon  the  sub- 
ject that  the  automobile  shall  be  stopped  when  a  horse  is  frightened 
or  apparently  becoming  frightened  by  its  operation,  and  some  statutes 
provide  that  a  stop  shall  be  made  on  signal  given  by  the  driver  of  a 

Garside,  146  Fed.  588,  157  Fed.  521,  right  to  make  the  noises  incidental 

85  C.  C.  A.  285.  to  its  operation,  but  a  verdict   for 

'^Kauffman    v.    Nelson,    225    Pa.  the  plaintiff  was  sustained  because 

174,  73  Atl.  1105.   See  also,  Arseneau  the  defendant  made  no  effort  to  stop 

v.  Sweet,  106  Minn.  257,  119  N.  W.  on  discovering  that  the  horse  was 

46;  McCormick  v.  Hesser,  77  N.  J.  L.  frightened  and  on  signal  to  stop. 

173,   71   Atl.   55;    Wolfe  v.   Ives,  —  »» House  v.  Cramer,  134  Iowa  374, 

Conn.  — .  76  Atl.  526.  112  N.  W.  3,  10  L.  R.  A.  (N.  S.)  655; 

'^New  York  Transp.   Co.   v.   Gar-  also    holding   that    the   operator   is 

side,  146  Fed.  588,  aff'd  in  157  Fed.  chargeable  with  notice  that  horses 

521,  85  C.  C.  A.  285;   Tiffany  &  Co.  may  be  frightened  by  the  noise  and 

V.  Drummond,  168  Fed.  47,  93  C.  C.  operation    of    the    automobile.     See 

A.  469;   Gerhard  v.  Ford  Motor  Co.,  also,    Mclntyre   v.    Orner,    166    Ind. 

155    Mich.    618,    119    N.   W.    904,   20  57,  76  N.  E.  750,  4  L.  R.  A.   (N.  S.) 

L.  R.  A.  (N.  S.)  232,  and  note;  Belle-  llSOn,  117  Am.  St.  359,  and  author- 

veau  V.  S.  C.  Lowe  Supply  Co.,  200  ities   cited  in  following  note   as  to 

Mass.    237,    86   N.    E.    301;    May   v.  reasonable  care. 

Allison,     30     Pa.     Super.     Ct.     50;  s' Shinkle  v.  McCullough,  116  Ky. 

Turner  v.  Hall,  4  N.  J.  L.  214,  64  960,  77   S.  W.  196,  25  Ky.  L.  1143, 

Atl.  1060.  105  Am.  St.  249;   Christy  v.  Elliott, 

"Ante,  §§  1107,  1108.  216  111.  31,  74  N.  B.  1035,  1  L.  R.  A. 

«=Hall  V.  Compton,  130  Mo.  App.  (N.  S.)  215n,  108  Am.  St.  196n;  Mc- 

675,   108    S.   W.   1122;    O'Donnell  v.  Intyre  v.  Orner,  166  Ind.  57,  76  N. 

O'Neil,  130  Mo.  App.  360,  109  S.  W.  E.  750,  4  L.  R.  A.  (N.  S.)  1130n,  117 

815;  Nason  v.  West,  31  Misc.  (N.  Y.)  Am.   St.   359;    Horak  v.   Dougherty. 

583,  65  N.  Y.  S.  651.     In  Browne  v.  (Iowa),    114   N.   W.    883;    Towle  v, 

Thome,  —  Wash.  — ,  111  Pac.  1047,  Morse,  103  Me.  250,  68  Atl.  1044;  Tu- 

it  is  said  that  the  right  to  operate  dor  v.  Bowen,  —  N.  Car.  — ,  67  S.  E, 

an   automobile  carries  with  it  the  1015. 
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horse.^^  It  has  been  held  that  such  a  statute  does  not  necessarily 
require  the  engine  to  be  stopped.*'  But  this  might  be  required  under 
some  circumstances,""  and  reasonable  care  may  demand  that  an  auto- 
mobile be  stopped  under  particular  circumstances  at  least  when  a  horse 
is  seen  to  be  frightened  even  in  the  absence  of  any  statute  upon  the 
subject."^  A  statutory  provision  for  stopping  on  signal  has  been  held 
not  to  relieve  the  operator  of  the  car  from  the  duty  to  stop  where  rea- 
sonable care  requires  it,  even  though  no  signal  is  given.'^  Evidence  that 
the  plaintiflPs  horse  was  unsafe  and  would  become  frightened  and 
unmanageable  at  the  sight  of  an  automobile  has  been  held  admissible, 
in  an  action  against  the  owner  of  an  automobile  for  injuries  resulting 
from  frightening  the  horse,  on  the  issue  of  contributory  negligence, 
and  to  aid  the  jury  in  determining  whether  the  horse  was  the  sole 
cause  of  the  injury."^    And  a  like  ruling  was  made  in  another  recent 


^See  Ward  v.  Meredith,  220  111. 
66,  77  N.  E.  118;  Towle  v.  Morse,  103 
Me.  250,  68  Atl.  1044;  State  v.  Good- 
win, 169  Ind.  265,  82  N.  B.  459; 
Murphy  v.  Wait,  102  App.  Div.  (N. 
Y.)  121,  92  N.  Y.  S.  253;  McCummins 
V.  State,  132  Wis.  236,  112  N.  W. 
25. 

'^Mahoney  v.  Maxfield,  102  Minn. 
377,  113  N.  W.  904. 

™  Rochester  v.  Bull,  78  S.  Car. 
249,  58  S.  E.  766;  Murphy  v.  Wait, 
102  App.  Div.  (N.  Y.)  121,  92  N.  Y. 
S.  253.  See  also.  Strand  v.  Grinnell 
Automobile  Garage  Co.,  136  Iowa 
68,  113  N.  W.  488. 

=iMcIntyre  v.  Orner,  166  Ind.  57, 
70  N.  B.  750,  4  L.  R.  A.  (N.  S.) 
llSOn,  117  Am.  St.  359;  Indiana 
Springs  Co.  v.  Brown,  165  Ind.  465, 
74  N.  B.  615,  1  L.  R.  A.  (N.  S.) 
238n;  Shinkle  v.  MoCullough,  116 
Ky.  960,  77  S.  W.  196,  25  Ky.  L.  1143, 
105  Am.  St.  249.  See  also.  Chapman 
v.  Strong,  —  Mich.  — ,  127  N.  W. 
741.  In  the  case  of  Indiana 
Springs  Co.  v.  Brown,  supra,  it  is 
said:  "The  appellant,  in  operating 
on  the  highway  a  novel  wheeled 
conveyance,  of  uncommon  appear- 
ance and  noise,  owed  to  the 
plaintiff  and  other  travelers  the 
duty  to  carefully  control  and  drive 
the  same  along  so  as  to  avoid  caus- 
ing needless  injury.  This  duty  re- 
quired appellant  to  take  into  ac- 
count the  character  of  their  ma- 
chine,   its   general    appearance,    the 


loud  puffing  noise  sent  forth  while 
going,  its  new  use  in  the  vicinity, 
its  tendency  to  frighten  horses,  and 
from  these  and  all  other  pertinent 
considerations  proceed  with  that 
speed  and  caution  which  reasonable 
care  requires,  according  to  the  place 
and  presence  of  other  travelers. 
*  *  *  As  drivers  about  to  meet  on 
the  road,  each  owed  the  other  the 
reciprocal  duty  to  conduct  himself 
and  conveyance  in  a  manner  to 
avoid  placing  the  other  in  jeopardy. 
And  when  the  defendant  saw  that 
the  plaintiff's  horse  had  become 
frightened  at  the  rapid  approach 
of  the  strange,  noisy  carriage,  and 
that  the  plaintiff  was  in  danger, 
which  was  reasonably  certain  to 
increase  by  the  nearer  approach 
of  the  motor,  and  from  which  it  was 
plain  that  he  could  not  extricate 
himself,  except  by  defendant  stop- 
ping or  slowing  down  to  enable  the 
plaintiff  to  reach  the  cross  street, 
it  was  the  highest  moral  as  well  as 
legal  duty  of  the  defendant  to  stop 
and  remove  the  plaintiff's  peril, 
rather  than  increase  it  by  rushing 
onward."  But  see  Gue  v.  Wilson,  • — 
S.  Car.  — ,  69  S.  E.  99. 

"^Walkup  V.  Beebe,  139  Iowa  395, 
116  N.  W.  321.  See  also,  Davis  v. 
Maxwell,  108  App.  Div.  (N.  Y.)  128, 
96  N.  Y.  S.  45. 

«' Bliss  V.  Wolcott,  40  Mont.  491, 
107    Pac.    423,    citing    Huntoon    v. 
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case,  as  to  the  admissibility  of  evidence  of  character,  on  the  issue  of 
proximate  cause,  but  evidence  of  the  mere  reputation  of  the  horse  was 
excluded.'^^ 

§  1125.  Frightening  horses — Illustrative  cases. — ^Where  the  driver 
of  an  automobile  ran  his  car  at  a  high  rate  of  speed  and  passed  the 
plaintiff  driving  his  horse  at  a  place  where  the  road  was  narrow  and 
the  plaintiff  could  not  escape,  and  the  latter  signaled  in  ample  time, 
but  no  attention  was  paid  thereto,  although  the  defendant  saw  the 
signal  and  that  the  horse  was  frightened,  it  was  held  that  the  evidence 
abundantly  supported  the  verdict  against  the  defendant  for  damages 
resulting  from  the  horse  being  so  caused  to  run  away  and  injure  the 
plaintiff.  °*  So,  where  a  team  showed  fright  when  the  defendant's  auto- 
mobile was  about  two  hundred  feet  away,  running  at  a  speed  of  about 
fifteen  miles  an  hour  and  making  considerable  noise,  the  same  court 
held  that  a  verdict  for  the  plaintiff  was  justiiied  although  the  defend- 
ant stopped  the  automobile  when  fifteen  or  twenty  feet  away  and 
claimed  that  he  did  not  have  time  and  opportunity  to  look  and  notice 
the  fright  of  the  team  sooner  because  his  attention  was  occupied  in 
guiding  the  machine  and  avoiding  possible  chuck  holes  in  the  road."" 
In  the  following  cases  it  was  also  held  that  a  verdict  for  the  plaintiff 
was  justified :  The  plaintiff's  horse  became  frightened  at  an  approach- 
ing automobile,  and  the  plaintiff  got  out  of  the  vehicle,  held  his  horse 
by  the  bit  and  signaled  the  operator  of  the  automobile,  who  stopped  his 
car  but  started  up  again  toward  the  horse.  The  horse  became  un- 
manageable and  reared  and  plunged  while  the  plaintiff  tried  to  con- 
trol it;  the  operator,  however,  drove  his  automobile  on  past  and  very 
close  to  the  horse,  which,  in  its  fright,  overturned  the  vehicle  and  the 
plaintiff  was  injured.^^  In  another  case  the  same  view  was  taken  where 
it  appeared  that  the  plaintiff  and  his  sister  werg  riding  in  an  open 
wagon  drawn  by  one  horse,  and  on  seeing  the  defendant  coming  toward 
them  in  an  automobile,  the  sister  gave  the  statutory  signal  to  defend- 

Trumbull,  12  Fed.  844;    Fletcher  v.  165  Ind.  465,  74  N.  E.  615,  1  L.  R. 

Dixon,    107    Md.    420,    68    Atl.    875;  A.  (N.  S.)  238n. 

Wright  V.  Crane,  142  Mich.  508,  106  ""  Mclntyre  v.  Orner,  166  Ind.  57, 

N.  w.  71.                                                .  76   N.   E.   750,   4   L.  R.   A.    (N.   S.) 

™a  Cain   V.   Wintersteen,    144    Mo.  1130,  117  Am.  St.  359.    But  compare 

App.    1,   128   S.   "W.    274.      See   also  Baugher  v.  Harman,  110  Va.  316,  66 

and  compare  Delfs  v.  Dunshee,  143  S.  E.  86. 

Iowa  381,  122  n:  W.  236.  °°  Murphy  v.  Wait,  102  App.  Div. 

"Indiana   Springs   Co.   v.   Brown,  (N.  Y.)  121,  92  N.  Y.  S.  253. 
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ant  to  stop  by  raising  and  motioning  with  the  hand,  but  the  defendant 
disregarded  the  signal  and  ran  the  automobile  out  of  the  highway  two 
or  three  rods  into  a  dooryard,  thereby  inducing  the  plaintiff  to  believe 
he  could  drive  along  in  safety,  but  the  automobile  unexpectedly  turned 
and  reappeared  in  the  highway  directly  in  front  of  him,  frightening 
his  horse  and  causing  personal  injuries  to  the  plaintiff."^  In  another 
case,  the  violation  of  a  statute  requiring  the  operators  of  automobiles 
to  slacken  speed  to  not  exceeding  six  miles  an  hour  when  approaching 
an  intersecting  road  was  held  negligence  per  se,  and  such  violation  of 
the  statute  and  failure  to  give  warning  as  the  statute  also  required 
were  each  held  to  make'  a  prima  facie  case  in  favor  of  one  whose  horse 
was  frightened  while  near  such  intersection."'  So,  where  the  statute 
provided  that  the  driver  of  an  automobile  approaching  any  vehicle 
drawn  by  horses  should  operate,  manage  and  control  the  same  in  such 
a  manner  as  to  exercise  every  reasonable  precaution  to  prevent  the 
frightening  of  such  horses  and  to  insure  the  safety  and  protection  of 
the  person  driving  the  same,  and  that  every  automobile  should  be  pro- 
vided with  a  suitable  bell,  horn  or  other  means  of  signaling,  and  it 
was  shown  that  the  defendant,  approaching  from  the  rear,  ran  his  auto- 
mobile to  within  ten  feet  of  the  left  hind  wheel  of  the  plaintiff's  wagon 
without  sounding  a  warning  of  his  approach,  and  plaintiff's  horse 
became  frightened  and  injured  the  plaintiff,  it  was  held  that  a  verdict 
for  the  plaintiff  was  justified.""  And  in  an  action  for  damages  due  to 
the  frightening  of  the  plaintiff's  horse  by  defendant's  automobile, 
where  it  was  shown  that  the  defendant  failed  to  comply  with  his 
statutory  duty  to  go  to  the  side  of  the  road  with  his  automobile  and 
remain  stationary  until  the  plaintiff  could  pass  with  his  horse  after 
he  was  aware  that  the  plaintiff's  horse  was  frightened,  it  was  declared 
BuflBcient  to  take  the  case  to  the  jury.^°"  On  the  other  hand,  it  has  been 

"Towle  V.  Morse,  103  Me.  250,  68  was   relevant   and  admissible.     See 

Atl.  1044.  also,   for    another   decision    holding 

"'  National   Casket   Co.   v.   Powar,  evidence  of  speed  shortly  before  and 

137  Ky.  156,  125  S.  "W.  279.    It  was  after  the  collision  admissible,  State 

also  held  in  this  case  that  evidence  v.  Welford,  29  R.  I.  450,  72  Atl.  396. 

that     the     defendant's     automobile  And    for    cross-examination    as    to 

passed   him   about   a   quarter   of   a  speed    on    various    other    occasions 

mile  from  the  place  of  the  accident  held   proper,   see   Buckles   v.   Reyn- 

going  very  fast,  that  he  speeded  his  olds,  —  Wash.  — ,  108  Pac.  1072. 

horse  to  twelve  miles  an  hour,  fol-  ■"■  Gifford   v.    Jennings,   190    Mass. 

lowing  the  automobile,  but  it  gained  54,  76  N.  E.  233. 

two  hundred  yards   on  him   before  ™  Fletcher  v.  Dixon,  107  Md.  420, 

reaching    such    place    and    did    not  68  Atl.  875.    See  also,  for  additional 

slow  up  as  it  approached  the  same,  cases  held  for  the  jury,  Strand  v. 
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held  not  to  be  negligence  per  se  for  the  driver  of  an  automobile  to 
fail  to  arrest  the  sparker  when  making  only  a  brief  stop,  and  a  judg- 
ment on  the  verdict  for  the  plaintiff  was  reversed  on  appeal  where  it 
appeared  that  the  defendant,  who  could  not  have  stopped  the  noise  in 
time  to  prevent  a  team  hitched  on  a  side  street  near  a  comer,  at  which 
he  had  stopped  for  a  moment,  even  though  he  permitted  explosions  to 
continue  after  his  car  had  stopped  and  after  he  saw  or  might  have  seen 
that  the  team  was  frightened.^  Where  an  automobile,  running  at  the 
rate  of  only  three  or  four  miles  an  hour,  approached  a  horse  going 
in  the  opposite  direction  and  no  signal  was  given  by  the  driver  of  the 
horse  and  nothing  indicated  that  the  horse  was  becoming  frightened 
until  the  car  was  opposite  him  and  about  five  feet  away,  when  the  horse 
at  once  became  frightened  and  overturned  the  carriage,  it  was  held 
that  the  operator  of  the  automobile  was  not  necessarily  guilty  of  negli- 
gence.^ And  in  another  case,  where  a  horse  that  was  being  hitched 
to  a  buckboard  became  frightened,  it  was  held  that  the  defendant  was 
not  necessarily  guilty  of  negligence  in  not  stopping  his  automobile.^ 

§  1126.  Injuries  to  children. — It  has  been  held  that  greater  care 
may  be  required  of  one  who  is  running  an  automobile  where  there  are 
children  in  the  street*  than  is  necessary  in  the  case  of  adults.  Children 
are  only  required  to  exercise  such  care  as  may  reasonably  be  expected  of 
them,  or,  in  other  words,  such  as  children  of  the  same  age  ordinarily 
and  reasonably  exercise  under  like  circumstances.^    But  a  driver  is 

Grinnell  Automobile  Garage  Co.,  136  was  no   unreasonable   delay   in   re- 
Iowa  68,  113  N.  W.  488;  Weiskoff  v.  pairing  and  removing  it). 
Ritter   (Ky.),  29  Ky.  L.  1268,  97  S.  ■'Thies  v.  Thomas,  77  N.  Y.  S.  276. 
W.  1120.  See  also,   Barrett  v.   Smith,  128  N. 

'House  V.  Cramer,  134  Iowa  374,  Y.  607,  28  N.  E.  23;  Mattson  v.  Min- 

112  N.  W.  3,  10  L.  R.  A.  (N.  S.)  655.  nesota  &c.  R.  Co.,  95  Minn.  477,  104 

See  also  Fisher  v.  McGrath,  —  Minn.  N.  W.  443,  70  L.  R.  A.  503,  111  Am. 

— ,  127  N.  W.  579.  St.  483.    See  also,  as  to  person  with 

^  Davis  V.  Maxwell,  108  App.  Div.  known  defective  eyesight.  Brown  v. 

(N.  Y.)   128,  96  N.  Y.  S.  45.  Stevens,  136  Mich.  311,  99  N.  W.  12. 

"  Baugher  v.  Harman,  110  Va.  316,  And   compare   Campbell  v.  Walker, 

66  S.  B.  86  (holding  a  verdict  for  the  —  Del.  — ,  76  Atl.  475;    Verdon  v. 

plaintiff  contrary  to  the  law  and  the  Crescent  Auto  Co.,  —  N.  J.  — ,  76 

evidence).       For     other     cases     in  Atl.  346. 

which  the  defendant  was  held  not  "  Cecchi  v.  Lindsay,  —  Del.  — ,  75 

liable,     under     the     circumstances,  Atl.    376.     See   also,   Baltimore   &c. 

where   horses  were   frightened,   see  R.  Co.  v.  Cumberland,  12  App.  Cas. 

Trout  Brook  Ice  Co.  v.  Hartford  &c.  (D.  C.)   598;   Campbell  v.  St.  Louis 

Co.,  77  Conn.  338,  59  Atl.  405;  Davis  &c.  R.  Co.,  175  Mo.  161,  75  S.  W.  86; 

&  Son  V.  Thornburg,  149  N.  Car.  233,  Chicago   &c.   R.   Co.   v.   Grablin,   38 

62  S.  B.  1088   (where  power  vehicle  Neb.  90,  56  N.  W.  796,  57  N.  W.  522; 

broke  down  on  highway,  but  there  Thies  v.  Thomas,  77  N.  Y.  S.  276. 
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not  required,  under  ordinary  circumstances,  to  look  behind  to  see 
whether  children  are  climbing  on  the  rear  of  his  vehicle." 

§  1127.  Collision  with  street  car. — As  elsewhere  shown,  drivers  of 
vehicles  have  the  right  to  use  highways  in  which  street  car  tracks  are 
laid  as  well  as  other  highways,  and  it  is  not  negligence  as  matter  of 
law  for  one  to  properly  drive  upon  or  along  a  street  railway  track  in 
a  street.'^  He  must  do  so,  however,  with  reference  to  the  rights 
of  the  street  railway  company  and  the  running  of  its  cars,  and  so,  on 
the  other  hand,  it  must  act  with  reference  to  his  rights.  In  most 
respects  the  rights  and  duties  of  each  are  equal  and  reciprocal  and  each 
must  exercise  ordinary  and  reasonable  care  under  the  circumstances.* 
These  rules  generally  apply  in  the  case  of  automobiles  as  well  as  in  the 
case  of  other  vehicles  using  such  streets.  In  a  Connecticut  case  a 
complaint  was  held  good  which  alleged,  among  other  things,  that  the 
plaintiff,  while  driving  an  automobile  at  night  on  a  street,  in  the 
exercise  of  due  care,  in  attempting  to  get  off  the  track  to  the  right  and 
avoid  a  collision  with  a  rapidly  approaching  street  car,  struck  a  trolley 
pole,  demolishing  his  machine,  and  that  such  collision  was  caused  by 
running  its  car  at  a  high  and  unlawful  speed,  in  failing  to  keep  a 
lookout  and  stop  the  ear  and  in  so  running  it  at  the  narrow  and  danger- 
ous place  in  question  with  a  powerful  searchlight  which  so  blinded 
him  that  he  could  not  see  the  pole,  which  was  too  near  the  traveled 
part  of  the  highway.  The  court  said  that  there  was  nothing  to  show 
that  he  was  chargeable  with  negligence  in  being  upon  the  track  when 
the  danger  of  collision  arose,  that  a  fair  question  was  presented  for  the 
jury  as  to  whether  each  party  exercised  due  care,  and  that  if  the  plain- 
tiff was  exercising  ordinary  care  in  getting  off  the  tracks  to  avoid  a  col- 
lision and  was  threatened  by  the  negligent  acts  or  omissions  of  the 
defendant,  such  acts  and  omissions  might  well  be  deemed  the  prox- 
imate cause  of  the  injury  to  his  automobile.*   In  another  case,  how- 

°  Hebard   v.    Mable,    98    111.   App.  30  Am.  St.  447;  Bremer  v.  St.  Paul 

543.  City  R.  Co.,  107  Minn.  326,  120  N. 

'See  Garfield  v.  Hartford  &c.   St.  W.   382,  21  L.  R.  A.    (N.   S.)    887n, 

Ry.  Co., ^79  Conn.  458,  65  Atl.  598;  and  numerous  cases  there  reviewed; 

Laufer  v.  Bridgeport  Trac.  Co.,  68  ante,  §  975. 

Conn.  475,  37  Atl.  379,  37  L.  R.  A.  »Ante,  §§  961  (761),  975. 

533,  and  numerous  authorities  there  '  Garfield  v.  Hartford  &c.  St.  Ry. 

cited;    Rascher  v.  East  Detroit  &c.  Co.,  79  Conn.  458,  65  Atl.  598.     See 

R.  Co.,  90  Mich.  413,  51  N.  W.  463,  also.  Knoll  v.  New  Jersey  St.  Ry. 

43—11  Elliott  R.  attd  S. 
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ever,  in  which  the  plaintiff  sought  to  recover  for  damages  to  his  au- 
tomobile, caused  by  its  being  struck  by  the  defendant's  electric  car, 
it  was  held  that  the  plaintiff  did  not  exercise  proper  care  where  it  ap- 
peared that  the  plaintiff,  at  the  time  of  the  collision,  in  order  to  turn 
the  automobile  around,  was  backing  it  in  a  semi-circle  upon  the  de- 
fendant's tracks  on  a  street  fifty  feet  wide,  there  being  a  space  of  thir- 
teen or  fourteen  feet  between  the  curb  and  the  nearest  rail  of  the  tracks ; 
that  there  was  an  unmolested  view  for  one  hundred  feet  from  where 
the  automobile  stood  before  it  was  started  backward,  up  the  tracks  to 
a  station  at  which  the  car  had  stopped;  that  it  was  dusk,  but  there 
were  no  lights  on  either  the  automobile  or  the  ear;  that  the  plaintiff 
knew  there  was  a  car  due  at  that  place  about  that  time,  and  be- 
fore starting  back  plaintiff  had  looked  back  but  did  not  see  the  car,  and 
did  not  look  again  until  the  automobile  reached  the  tracks. and  the 
collision  occurred.^"  In  several  other  cases  in  which  automobiles  were 
struck  by  street  cars  the  fault  appeared  to  be  that  of  the  automobilist, 
or  that  it  was  a  pure  accident,  and  the  street  railway  company  was 
exonerated.  ^^  In  yet  another  and  more  recent  case  a  passenger  in  an 
automobile  recovered  a  verdict  and  judgment  against  a  street  railway 
company  where  there  was  a  collision,  and  the  judgment  was  affirmed 
on  appeal,  the  court  holding  that  as  the  street  ear  was  clearly  going  at 
a  dangerous  rate  of  speed,  much  in  excess  of  the  ordinance  limit,' 
this  constituted  negligence  in  itself,  and  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  as  matter  of  law,  and  the  whole 
question  was,  therefore,  for  the  jury.^^ 

§  1128.  Crossing  railroads. — ^The  rules  stated  in  another  chapter^' 
in  regard  to  the  rights  and  duties  of  travelers  in  vehicles  in  crossing 
railroads  and  the  duties  and  liabilities  of  railroad  companies  to  such 
travelers  apply  to  travelers  in  automobiles.  It  would  be  a  useless  repeti- 
tion, therefore,  to  state  them  here,  but  we  shall  review  the  few  decided 
cases  in  which  automobiles  were  directly  concerned.  In  the  latest 
decision  upon  the  subject^*  it  was  held  that  the  trial  court  properly 

Co.,  —  N.  J.  — ,  75  Atl.  450;  Recard  ^Wilson  v.  Puget  Sound  Elec.  Ry. 

V.  Pennsylvania  R.  Co.,  75  N.  J.  L.  Co.,  52  Wash.  522,  101  Pac.  50.   Com- 

311,  67  Atl.  1040.  pare  Johnson  v.  Coey,  142  111.  App. 

"  Birch  V.  Athol  &c.  St.  R.  Co.,  198  147,  affirmed  in  86  N.  E.  678. 

Mass.  257,  84  N.  E.  310.  "  Ante,  Chapter  XXXIX. 

"  Sharpnack  v.   Des  Moines  City  "  Louisville  &c.  R.  Co.  v.  Eckman, 

R.    Co.     (Iowa),    115    N.    W.    475;  137  Ky.  331,  125  S.  W.  729. 
Hirsch  v.  Interurhan  St.  R.  Co.,  94 
N.  Y.  S.  330. 
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refused  to  direct  a  verdict  for  the  defendant  where  the  gates  main- 
tained at  the  crossing  were  up  and  there  was  a  conflict  in  the  evidence, 
the  theory  of  each  party  being  supported  by  some  evidence.  The  court 
said  that  if  the  gates  were  kept  up  when  they  should  have  been  down, 
and  the  defendant  thus  induced  the  plaintiff  to  go  upon  the  crossing 
with  his  automobile  and  injured  him  by  its  train  which  gave  no  warn- 
ing, such  acts  would  constitute  negligence  and  that  the  questions  of 
negligence  and  contributory  negligence  were  for  the  jury.  As  the  case 
presents  some  peculiar  features,  especially  as  to  one  of  the  theories  ad- 
vanced, we  quote  from  the  opinion  at  some  length  in  the  note  below.^'' 
The  general  rule  that  reasonable  care  must  be  exercised  by  travelers 
in  crossing  railroads,  and  that  in  the  exercise  of  such  care  he  is  usually 
required  to  look  and  listen  at  least,  has  been  applied  in  a  number  of 


^  After  stating  in  substance  what 
is  said  in  the  text  as  to  the  defend- 
ant being  negligent  if  it  induced 
the  plaintiff  to  try  to  cross  and . 
then  ran  its  train  upon  him  without 
warning,  the  opinion  proceeds  as 
follows:  "It  is  equally  true  that,  if 
by  the  negligence  of  appellant's 
servants  in  failing  to  lower  the  gate 
appellee  was  induced  to  run  his  au- 
tomobile upon  the  crossing,  and 
while  thereon,  and  awaiting  the 
raising  of  the  west  gate  in  order 
to  leave  the  crossing,  appellant's 
train  passed  so  near  the  automobile 
that  the  vibration  of  the  ground 
therefrom  caused  the  automobile  to 
move  and  run  against  the  train, 
thereby  inflicting  appellee's  injuries, 
or  breaking  his  automobile,  it  would 
manifestly  be  but  right  to  conclude 
that  the  negligence  of  appellant's 
servant  in  failing  to  lower  the  east 
gate  in  time  to  warn  appellee  not 
to  go  upon  the  crossing,  was  the 
proximate  cause  of  the  injuries  sus- 
tained; and  this  would  be  true  al- 
though the  passing  train  with  which 
the  automobile  collided  in  approach- 
ing the  place  of  the  collision  gave 
the  usual  signals  of  its  coming.  On 
the  other  hand,  if,  as  claimed  by 
appellant's  counsel,  appellee,  not- 
withstanding his  having  been  in- 
duced to  go  upon  the  crossing  by 
the  negligence  of  appellant's  serv- 
ant in  failing  to  lower  the  gate  in 


time  to  warn  him  not  to  do  so, 
after  getting  thereon,  knew,  or  by 
the  exercise  of  ordinary  care  could 
have  known,  of  the  approach  of 
the  train,  and  thereafter  negli- 
gently started  his  automobile  or  neg- 
ligently permitted  it  to  be  put  in 
motion,  and  by  reason  thereof  it  ran 
into  or  against  the  train,  there 
should  have  been  no  recovery,  al- 
though appellant's  servants  in 
charge  of  the  train  may  have  been 
guilty  of  negligence  in  failing  to 
give  the  usual  signal  of  its  ap- 
proach, for  in  such  case  appellee's 
own  negligence  would  have  been  the 
proximate  cause  of  the  injuries  to 
his  per&on  and  machine.  *  *  * 
The  second  theory  mentioned  is,  in 
our  opinion,  not  inconsistent  with 
the  evidence  and  verdict.  Although 
the  jarring  of  the  automobile  into 
motion  by  the  passing  train  may  be 
said  to  be  the  intervening  cause  of 
the  injuries  to  appellee  and  his  au- 
tomobile, the  real  cause  thereof  was 
the  primary  negligence  of  appel- 
lant's agent  in  charge  of  the  gates 
in  failing  to  lower  them  in  time  to 
prevent  appellee  from  moving  his 
automobile  upon  the  crossing,  and 
but  for  such  negligence  appellee 
would  never  have  been  put  in  the 
place  of  danger."  See  also,  Sanders 
V.  Pennsylvania  R.  Co.,  225  Pa.  105, 
73  Atl.  1010. 
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automobile  cases.**  The  driver  of  an  automobile  may  also  be  required 
to  stop  as  well  as  look  and  listen  in  some  instances,  especially  as  the 
automobile  itself  may  make  noise  that  may  interfere  with  the  listening 
so  that  when  there  is  not  a  reasonably  good  view  the  traveler  would 
have  very  little  to  rely  on  and  would  be  largely  taking  chances  if  he 
ran  on  without  stopping.  This  doctrine  was  carried  very  far  in  a  late 
federal  case.  The  driver  of  an  automobile,  in  the  case  referred  to,  was 
held  guilty  of  contributory  negligence  as  a  matter  of  law  because  he 
did  not  stop  and  look  and  listen  at  a  point  from  which  he  could  make 
an  effective  observation,  and  it  was  at  least  intimated,  if  not  expressly 
held,  that  he  should  have  stopped  at  such  a  point  even  though  the 
only  one  was  on  the  track  used  by  trains  running  in  the  opposite  direc- 
tion.*' But  in  other  cases  the  question  of  contributory  negligence  of 
drivers  of  automobiles  in  crossing  railroads  has  been  held  for  the  jury 
even  when  they  did  not  stop.** 


"Noakes  v.  New  York  Cent.  &c. 
R.  Co.,  121  App.  Dlv.  (N.  Y.)  716, 
106  N.  Y.  S.  522;  Turck  v.  New  York 
Cent.  &c.  R.  Co.,  108  App.  Div.  (N. 
Y.)  142,  95  N.  Y.  S.  1100;  Read  v. 
New  York  Cent.  &c.  R.  Co.,  123  App. 
Div.  (N.  Y.)  228,  107  N.  Y.  S.  1068; 
New  York  &c.  R.  Co.  v.  Maidment, 
168  Fed.  21,  93  C.  C.  A.  413,  21  L.  R. 
A.  (N.  S.)  794n. 

"New  York  &c.  R.  Co.  v.  Maid- 
ment, 168  Fed.  21,  93  C.  C.  A.  413, 
21  L.  R.  A.  (N.  S.)  794n.  The  court 
presents  some  strong  reasons  for 
not  relaxing  the  rule  of  care  re- 
quired of  travelers  at  railroad  cross- 
ings, but  for  applying  it  rigidly  in 
case  of  drivers  of  automohlles. 
Thus,  in  the  opinion,  it  is  said: 
"When  the  passing  vehicle  is  a  pon- 
derous steel  structure  (such  as  an 
automobile)  it  threatens,  not  only 
the  safety  of  its  own  occupants,  but 
also  those  on  the  colliding  train. 
And  when  to  the  perfect  control  of 
such  a  machine  is  added  the  factor 
of  high  speed,  the  temptation  to 
dash  over  a  track  at  terrific  speed 
makes  the  automobile,  unless  care- 
fully controlled,  a  new  and  grave 
element  of  crossing  danger.  On  the 
other  hand,  when  properly  con- 
trolled, this  powerful  machine  pos- 
sesses capabilities  contributing  to 
safety.  When  a  driver  of  horses 
attempts  to  make  a  crossing  and  is 


suddenly  confronted  by  a  train,  dif- 
ficulties face  him  to  which  the  au- 
tomobile is  not  subject.  He  cannot 
drive  close  to  the  track,  or  stop 
there,  without  risk  of  his  horse 
frightening,  shying,  or  overturning 
his  vehicle.  He  cannot  well  leave 
his  horse  standing,  and  if  he  goes 
forward  to  the  track  to  get  an  un- 
obstructed view  and  look  for  com- 
ing trains,  he  might  have  to  lead 
his  horse  or  team  with  him.  These 
precautions  the  automobile  driver 
can  take,  carefully  and  deliberately, 
and  without  the  nervousness  com- 
municated by  a  frightened  horse. 
It  will  thus  be  seen  an  automobile 
driver  has  the  opportunity,  if  the 
situation  is  one  of  uncertainty,  to 
settle  that  uncertainty  on  the  side 
of  safety,  with  less  inconvenience, 
no  danger,  and  more  surely  than  the 
driver  of  a  horse.  Such  being  the 
case,  the  law,  both  from  the  stand- 
point of  his  own  safety  and  the 
menace  his  machine  is  to  the  safety 
of  others,  should,  in  meeting  these 
new  conditions,  rigidly  hold  the  au- 
tomobile driver  to  such  reasonable 
care  and  precaution  as  go  to  his 
own  safety  and  that  of  the  traveling 
public."  See  also,  Turck  v.  New 
York  &e.  R.  Co.,  108  App.  Div.  (N. 
Y.)  142,  95  N.  Y.  S.  1100. 

"Pendroy   v.   Great   Northern   R. 
Co.,  17  N.  Dak.  433,  117  N.  W.  531; 


677  AUTOMOBILES,   MOTOE-CTCLES  AND  BICYCLES.  §    1129 

§  1129.  Motor-cycles  and  bicycles. — As  motor-cycles  and  bicycles 
are  both  vehicles,  the  same  rules  in  general  apply  to  them  in  the  use 
of  highways  as  to  automobiles.  This  would  seem  to  be  true  particularly 
of  motor-cycles,  as  their  motive  power  is  the  same,  and  so,  in  the  main, 
are  their  other  characteristics,  aside,  perhaps,  from  the  number  of 
wheels  and  weight.  A  motor-cycle  is  a  "motor  vehicle"  within  the  mean- 
ing of  a  statute  requiring  registration  of  such  vehicles,  regulating  their 
use,  and  defining  them  as  "all  vehicles  propelled  by  power  other  than 
muscular  power,  except  traction  engines  and  such  motor  vehicles  as  run 
only  upon  rails  or  tracks.""  Indeed,  motor-cycles  are  said  to  be  in- 
cluded in  the  term  "automobile."^"  But  it  seems  to  us  that  when  an 
automobile  is  spoken  of  it  is  now  commonly  understood  as  meaning 
a  four-wheeled,  self-propelling  or  self-moving  vehicle  rather  than  as 
including  a  two-wheeled  vehicle,  such  as  the  motor-cycle,  and  even 
the  term  "motor  vehicle"  is  not  always  used  as  including  a  motor- 
cycle, although  it  would  seem  ordinarily  to  do  so,  and  both  that 
term  and  the  term  "automobile"  are  broad  enough  to  literally  in- 
clude a  motor-cycle.  Bicycles  have  been  held  to  be  subject  to  the 
law  of  the  road^*  and  the  rights  and  duties  with  reference  to  their 
use  on  highways  are  the  same  in  general  as  in  the  case  of  other 
vehicles.^^  The  same  must  also  be  true  of  motor-cycles.  Owing  to  the 
noise  they  make,  however,  and  the  speed  at  which  they  are  capable  of 
being  run,  they  are  more  likely  to  frighten  horses  than  ordinary  bi- 

La  Belle  v.  Rhode  Island  Co.,  —  R.  Moore  v.   District  of   Columbia,   12 

I.  — ,   73  Atl.   306.     See  also,   San-  App.   (D.  C.)   537,  41  L.  R.  A.  208; 

ders  V.  Pennsylvania  R.  Co.,  225  Pa.  North  C'icago  St.  R.  Co.  v.  Cossar, 

105,  73  Atl.  1010.  203  111.  608,  68  N.  B.  88;   Molway  v. 

>»  People  V.  Smith,  156  Mich.  173,  City  of  Chicago,  239  111.  486,  88  N. 

120  N.  "W.  581,  21  L.  R.  A.   (N.  S.)  E.  485;    Mercer  v.  Corbin,  117  Ind. 

41n.      See    also.    Rex   v.    Divisional  450,  20  N.  E.  132,  10  Am.  St.  76,  3 

Justices    (1904),    2    Ir.    K.    B.    698;  L.  R.  A.  221;    Swift  v.  Topeka,  43 

O'Donoghue  v.   Moon,   90   L.    T.   N.  Kan.   671,  23  Pac.  1075,  8  L.  R.  A. 

S.  843.  772;    State  v.  Missouri  Pac.  R.  Co., 

^'' Berry  on   Law  of  Automobiles,  71  Mo.  App.  385;  Gagnier  v.  Fargo, 

§§  3,  5.  11  N.  Dak.  73,  88  N.  W.  1030,  95  Am. 

^' State  V.  Collins,  16  R.  I.  371,  17  St.  705;   Lacy  v.  Winn,  4  Pa.  Dist. 

Atl.  131,  3  L.  R.  A.  394n.     See  also,  409;   Taylor  v.  Union  Trac.  Co.,  184 

Fielder  v.  Tipton,  149  Ala.   608,  42  Pa.  St.  465,  40  Atl.  159,  47  L.  R.  A. 

So.  985,  123  Am.  St.  69,  8  L.  R.  A.  289n;  Laredo  Elec.  R.  Co.  v.  Hamil- 

(N.   S.)   1268;    Wistrom  v.  Reddick  ton,  23  Tex.  Civ.  App.  480,  56  S.  W. 

Bros.,  6  Cal.  App.  671,  92  Pac.  1048;  998;    Jones  v.  Williamsburg,  97  Va. 

Cook  v.  Fogarty,  103   Iowa  500,  72  722,  34  S.  B.  883,  47  L.  R.  A.  294n; 

N.  W.  677,  39  L.  R.  A.  488.  Reg.    v.   Justin,    24    Ont.    327.     See 

^''  See   Davis   v.   Petrinovitch,   112  also,  2  Jaggard  on  Torts,  859;    and 

Ala.  654,  21  So.  344,  36  L.  R.  A.'  615;  note  in  47  L.  R.  A.  289. 
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cycles,  and  their  use  may  be  attended  with  more  danger,  so  that  in 
this  respect  they  are  more  like  ordinary  four-wheeled  automobiles. 
These  characteristics  would  doubtless  be  matter  for  consideration  in 
a  proper  case  and  the  rules  applicable  to  automobiles  generally  should 
ordinarily  be  applied. 

§  1130.  Bights  and  liabilities  of  riders  of  motor-cycles  and  bicycles. 

— As  the  subject  of  automobiles  is  fully  treated  in  this  chapter  and 
the  law  relating  to  bicycles  has  been  considered  in  a  preceding  chap- 
ter,^ ^  there  being  few,  if  any,  additional  decisions  relating  specifically 
to  motor-cycles,  about  all  that  remains  to  do  in  this  immediate  con- 
nection is  to  consider  the  later  cases  referring  to  bicycles.  Having 
equal  rights  upon  the  highways,  there  is  no  liability  on  the  part  of  the 
rider  of  a  bicycle  for  injury  caused  by  a  horse  becoming  frightened 
where  there  is  no  negligence  on  the  part  of  the  bicycle  rider.^*  This 
would  also  be  true  in  the  case  of  a  motor-cycle.^^  Eiding  a  bicycle  at 
a  speed  of  fifteen  miles  an  hour  to  within  from  twenty  to  twenty-five 
feet  of  horses  attached  to  a  carriage  where  there  is  nothing  unusual 
and  nothing  to  show  a  disregard  of  the  rights  of  the  occupants  of 
the  carriage,  is  not  negligence.^^  But  riding  a  bicycle  upon  the  side- 
walk and  injuring  a  pedestrian  thereon  has  generally  been  held  to 
make  the  rider  liable. ^^  There  are,  however,  a  few  cases  in  which  it 
has  been  held  that  a  bicycle  may  properly  be  ridden  upon  a  sidewalk.^* 
Even  in  such  jurisdictions  it  certainly  would  not  be  held  that  a  side- 
walk is  the  proper  place  to  ride  a  motor-cycle.  So,  of  course,  the  rider 
of  a  bicycle  or  motor-cycle  may  be  liable  where  he  negligently  injures 
a  person,  even  though  he  is  in  the  roadway.^'   Cases  of  collision  be- 

^'Ante,  §  1105  (852).  Logansport,  26  Ind.  App.  202,  59  N. 

^Holland  v.  Bartch,  120  Ind.  46,  E.   347,   84  Am.  St.   292.     See  also, 

22    N.    E.    83,    16    Am.    St.    307n;  Myers  v.  Hinds,  110  Mich.   300,  68 

Thompson  v.  Dodge,  58  Minn.   555,  N.  W.  156,  64  Am.  St.  345,  33  L.  R. 

60  N.  W.  545,  49  Am.  St.  533,  28  L.  A.   356.     But  not  the  city.     Millett 

R.   A.   608.     See   also,  Cunningham  v.  City  of  Princeton,  167   Ind.   582, 

v.  Castle,  127  App.  Div.  (N.  Y.)  580,  79  N.  E.  909,  10  L.  R.  A.    (N.  S.) 

ill  N.  Y.  S.  1057.  785,  and  note. 

'-^  See  also,  Simonds  v.  Maine  Tel.  ^  Purple  v.   Greenfield,  138   Mass. 

&c.  Co.,  104  Me.  440,  72  Atl.  175,  176.  1;    Lee  v.  City  of  Port  Huron,  128 

™  Holland  v.  Bartch,  120  Ind.  46,  Mich.  533,  87  N.  W.  637,  55  L.  R.  A. 

22  N.  E.  83.  16  Am.  Sf307n.  308. 

"Fielder  v.  Tipton,  149  Ala.  608,  ^Foster    v.    Rintorel    (1891),    28 

42  So.  985,  8  L.  R.  A.  (N.  S.)  1268,  Scotch.  L.  Rep.  636;  Reg.  v.  Parker 

123  Am.  St.   69;    Mercer  v.  Corbin,  (1895),  59  J.  P.  793.     See  also,  for 

117  ■  Ind.  450,  20  N.  B.  132,  3  L.  R.  cases  of  injury  to  him  by  collision 

A.   221,  10  Am.   St.  76;    Knouff  v.  with    other   vehicles,   and   on    con- 
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tween  bicycles  and  automobiles  have  already  been  referred  to.^"  There 
are  also  several  reported  decisions  relating  to  collisions  between  bicycles 
and  street  cars,*^  and  a  number  in  cases  of  injury  at  railroad  cross- 
ings.^^ In  one  of  the  latest  eases  the  plaintiff  sought  to  recover  damages 
from  a  street  railway  company  where  it  had  piled  brick  in  the  street 
and  failed  to  protect  it  by  any  danger  signal  or  warning  and  the 
plaintiff  was  injured  by  riding  his  bicycle  against  such  obstruction 
on  a  dark  night.  The  court  held  that  the  complaint  stated  a  cause  of 
action,  that  the  plaintiff  had  a  right  to  ride  his  bicycle  on  the  street 
at  night  and  the  question  of  contributory  negligence  was  one  of  fact 
and  not  of  law ;  and  an  instruction  stating  that  he  had  a  right  to  ride 
his  bicycle  in  the  street  at  night,  using  ordinary  care  and  assuming 
that  the  street  railway  company  had  performed  its  duty,  was  held 
correct.'^  It  has  also  been  held  that  a  city  must  exercise  care  to  keep  its 
streets  reasonably  safe  for  bicycles.^* 


trlbutory  negligence,  Braithwalte  v. 
Hall,  168  Mass.  38,  46  N.  E.  398; 
Rowland  v.  Wanamaker,  7  Pa.  Dlst. 
249;  Peltier  v.  Bradley  &c.  Co.,  67 
Conn.  42,  34  Atl.  712,  32  L.  R.  A. 
651;   Rolland  v.  Dawes,  13  C.  S.  52. 

'"  See  also,  Rogers  v.  Phillips,  — 
Mass.  — ,  92  N.  E.  327;  and  Merk- 
linger  v.  Lambert,  —  N.  J.  — ,  72 
Atl.  119;  Weber  v.  Swallow,  136  Wis. 
46,  116  N.  W.  844.  In  Scott  v.  Dow, 
—  Mich.  — ,  127  N.  W.  712,  a  motor- 
cyclist recovered  from  an  automobile 
owner  who  collided  with  him,  and  it 
was  held  that  he  was  not  necessa- 
rily guilty  of  contributory  negli- 
gence, even  though  exceeding  the  or- 
dinance rate  of  speed. 

"  See  Everett  v.  Los  Angeles  &c. 
Co.,  115  Cal.  105,  43  Pac.  207,  46 
Pac.  889,  34  L.  R.  A.  350;  North 
Chicago  St.  R.  Co.  v.  Cossar,  203  111. 
608,  68  N.  E.  88;  Bennett  v.  Detroit 
Citizens'  St.  R.  Co.,  123  Mich.  692, 
82  N.  W.  518;  Taylor  v.  Union  Trac. 
Co.,  184  Pa.  St.  465,  40  Atl.  159,  47 
L.  R.  A.  289,  and  note;  Harbison  v. 
Camden  &c.  Ry.  Co.,  74  N.  J.  L.  252, 
65  Atl.  868,  76  N.  J.  L.  824,  71  Atl. 
1134;  Rooks  v.  Houston  &c.  R.  Co., 
10  App.  Div.  (N.  Y.)  98,  41  N.  Y.  S. 
824;  Cardonner  v.  Metropolitan  St, 
R.  Co.,  26  App.  Div.  (N.  Y.)  8,  49  N. 
Y.  S.  527,  38  App.  Div.  (N.  Y.)  597, 
56  N.  Y.  S.  500;  Nein  v.  La  Crosse 


&c.  R.  Co.,  92  Fed.  85,  34  C.  C.  A. 
224;  3  Elliott  on  Railroads  (2d  ed.), 
§  1095. 

"'See  Cleveland  &c.  R.  Co.  v. 
Heine,  28  Ind.  App.  163,  62  N.  E. 
455;  Cleveland  &c.  R.  Co.  v.  Pen- 
keth,  27  Ind.  App.  210,  60  N.  E. 
1095;  Sonn  v.  Erie  R.  Co.,  67  N.  J. 
L.  350,  51  Atl.  1109,  afC'g  66  N.  J.  L. 
428,  49  Atl.  458;  Robertson  v.  Penn- 
sylvania R.  Co.,  180  Pa.  St.  43,  36 
Atl.  403,  57  Am.  St.  620;  Kimball  v. 
Friend,  95  Va.  125,  27  S.  E.  901; 
Seaboard  &c.  R.  Co.  v.  Vaughan,  104 
Va.  113,  51  S.  E.  452. 

^^Kokomo  &c:  Co.  v.  Studebaker, 
41  Ind.  App.  11,  83  N.  E.  260. 

^Molway  V.  City  of  Chicago,  239 
111.  486,  88  N.  E.  485,  23  L.  R.  A. 
(N.  S.)  543n.  And  so  a  city  was 
held  liable  for  injury  to  a  bicycle 
rider  where  it  maintained  a  bicycle 
path  and  it  was  defective  and  had 
a  sharp  turn  and  obstruction  near 
the  same,  into  which  the  rider  ran. 
Prather  v.  City  of  Spokane,  29 
Wash.  549,  70  Pac.  55,  92  Am.  St. 
923,  59  L.  R.  A.  346.  The  question 
of  liability  of  municipalities  for  de- 
fective highways  causing  injury  to 
bicycles,  motorcycles  and  automo- 
biles is  considered  in  the  following 
section,  and  it  will  be  seen  that 
some  of  the  decisions  do  not  go  as 
far  as  that  first  above  cited. 
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§  1131.  Liability  of  municipality  to  motorists  and  cyclists  for  de- 
fective streets. — ^As  bicycles  and  motor  vehicles  have  equal  rights  with 
other  vehicles  to  use  the  streets  it  seems  clear  that  the  municipality 
owes  to  them  as  to  others  the  duty  to  use  reasonable  care  to  keep  the 
streets  reasonably  safe  for  travel.' °  There  is  some  conflict  among  the 
decisions,  however,  as  to  the  extent  of  this  duty  and  the  liability  of  the 
municipalities  in  such  cases.  It  has  been  held  by  some  of  the  courts 
that  a  cyclist  must  take  the  road  or  street  as  he  finds  it,  if  it  is  rea- 
sonably safe  and  in  a  fit  condition  for  ordinary  vehicles,  such  as 
wagons  and  carriages,  and  that  there  is  no  liability  for  injuries  to 
bicycles,  motor-cycles  or  automobiles,  or  their  users,  caused  by  reason 
of  the  way  not  being  safe  and  fit  for  them,  so  long  as  it  is  reasonably 
safe  for  ordinary  travel  with  horses,  wagons  and  carriages.'"  So, 
where  a  city  permits  bicycles  to  be  used  on  the  sidewalks,  even  though 
it  is  authorized  to  do  so  and  does  do  so  by  ordinance,  it  is  held  it  is 
sufiicient  if  such  sidewalks  are  reasonably  safe  for  pedestrians,  al- 
though not  reasonably  safe  for  bicycles.'^  In  Massachusetts  the  lia- 
bility of  towns  and  cities  is  statutory  and  the  real  ground  of  decision 
seems  to  be  that  bicycles  and  automobiles  are  not  carriages  within  the 
statute  requiring  the  highways  to  be  kept  reasonably  safe  for  travelers 
with  horses,  teams  and  carriages;  and  in  one  of  the  latest,  if  not  the 
latest  decision  upon  the  subject  in  that  state,  this  is  clearly  shown 
to  be  the  reason  for  the  rule  adopted  there,  and,  in  the  course  of  the 
opinion  it  is  said :  "Persons  may  lawfully  ride  in  automobiles,  as  they 
may  lawfully  ride  on  bicycles,  and  cities  and  towns  are  bound  to  keep 
their  ways  reasonably  safe  and  convenient  for  travel  generally,  in- 
cluding that  properly  undertaken  upon  such  vehicles.  *  *  *  But  if 
their  ways  are  reasonably  safe  and  convenient  for  travel  generally,  they 
are  not  liable  for  a  failure  to  make  special  provisions  required  only  for 

=' Upton  V.  Windham,  75  Conn.  288,  sex,  182  Mass.  313,  65  N.  B.  397; 

53  Atl.  660,  96  Am.  St.  197;  Molway  Sutphen  v.   Town   of  North  Hemp- 

V.  City  of  Chicago,  239  111.  486,  88  stead,   80   Hun    (N.  Y.)    409,   30  N. 

N.  E.  485,  23  L.  R.  A.  (N.  S.)  543n;  Y.  S.  128. 

Baker  v.  Fall  River,  187  Mass.  53,  "Gagnier  v.  City  of  Fargo,  11  N, 

72  N.  E.  336;  Gedrolce  v.  New  York,  Dak.  73,  88  N.  W.  1030,  95  Am.  St. 

109  App.  Div.  (N.  Y.)  176,  95  N.  Y.  705;  Lee  v.  City  of  Port  Huron,  128 

S.  645.  Mich.  533,  87  N.  W.  637,  55  L.  R.  A. 

™  Leslie  v.  City  of  Grand  Rapids,  308;   Morrison  v.  City  of  Syracuse, 

120  Mich.  28,  78  N.  W.  885;  Richard-  45  App.  Div.  (N.  Y.)  421,  61  N.  Y.  S. 

son  v.   Danvers,   176   Mass.   413,   57  313.    See  also,  Wheeler  v.   City  ol 

N.  B.  688,  50  L.  R.  A.  127,  79  Am.  Boone,  108  Iowa  235,  78  N.  W.  909, 

St.  320;  Rust  v.  Inhabitants  of  Es-  44  L.  R.  A.  821. 
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the  safety  and  convenience  of  persons  using  automobiles  or  bicycles."" 
This  statement  is  approved  in  a  recent  decision  in  Illinois  and  seems  to 
express  or  announce  the  true  rule.^" 

§  1132.  Miscellaneous  cases. — A  vehicle  may  lawfully  be  left  stand- 
ing temporarily  at  the  side  of  a  street  in  a  proper  place  where  there  is 
plenty  of  room  to  pass  it,  and  one  who  negligently  drives  into  it  is 
liable  for  the  damages  thus  caused.*"  It  has  also  been  held  that  it  is 
not  negligence  to  leave  a  bicycle, standing  in  a  driveway  at  the  curb- 
stone and  so  placed  as  not  to  interfere  with  the  rights  of  others,  and 
that  the  driver  of  a  wagon,  who  negligently  runs  it  against  the  bicycle, 
is  liable  therefor.*^  When  an  automobile  is  left  in  a  street  without  any 
one  in  charge,  reasonable  care  should  be  taken  to  leave  it  in  a  proper 
place  and  in  such  condition  as  not  to  cause  injury,  and  we  think 
such  care  might  perhaps  require  that  the  switch  plug  be  removed,  or 
the  like,  or  that  a  light  be  burning  at  night,*^  but  it  is  not  necessarily 
required  to  be  chained  to  a  post  or  fastened  so  that  it  cannot  be  started 
by  an  intermeddler,  and  where  an  automobile,  left  with  the  power 
turned  off  and  the  brake  on,  was  started  by  two  small  boys  intermed- 
dling with  it,  and  collided  with  a  wagon,  it  was  held  that  the  owner  of 
the  car  was  not  liable.*^  Eeasonable  care  must  be  taken  not  to  injure  la- 
borers rightfully  engaged  in  working  on  the  street  and  the  circum- 
stances should  be  considered  in  determining  whether  one  struck  by 
an  automobile  from  behind,  when  so  engaged  and  occupied  with  his 
duties,  exercised  reasonable  care  on  his  part.** 

^Doherty  v.   Town   of   Ayer,   197  "Odorn  v.  Schmidt,  52  La.  Ann. 

Mass.  241,  83  N.  E.  677,  125  Am.  St.  2129,   28   So.   350.    See  also,   Nesbit 

355,  14  L.  R.  A.    (N.   S.)    816.    See  v.  Crosby,  74  Conn.  554,  51  Atl.  550. 

also,  Peeley  v.  City  of  Melrose,  —  "Lacey  v.  Winn,  3  Pa.  Dist.  811, 

Mass.  — ,  91  N.  B.  306,  to  the  effect  4  Pa.  Dist.   409.    See  also,  Wagner 

that     there     can     be     no     recovery  v.   New  York   Condensed   Milk   Co., 

against    a   municipality   unless   the  21  Misc.  (N.  Y.)  62,  46  N.  Y.  S.  939, 

car  is  registered  as  required  by  stat-  where  the  question  was  held  to  be 

ute;   but  compare  §  1115,  ante,  and  for  the  jury  and  a  verdict  for  the 

Connecticut  case  there  cited  in  note  plaintiff  was  upheld. 

46.  ''^This  is  often  required  by  ordi- 

"  Molway  v.  City  of  Chicago,  239  nance  or  statute. 

111.  486,   88  N.  E.  485,  23  L.  R.  A.  "Herman  v.  Schultz,  84  N.  Y.   S. 

(N.  S.)   543n,  holding  that  riding  a  292. 

bicycle  or  motorcycle  or  driving  an  "King  v.  Green,  7  Cal.  App.  473, 
automobile  on  a  street  is  an  ordinary  94  Pac.  777.  See  also  Case  v.  Clark, 
mode  of  travel.  This  case  is  well  —  Conn.  — ,  76  Atl.  518,  where  the 
considered  and  reasoned,  but  we  superintendent  of  underground  con- 
have  not  space  for  quotation.  See  structiori  work  of  a  telephone  com- 
also,  Curry  v.  Brie  City,  209  Pa.  pany  while  standing  at  an  open  man- 
283,  58  Atl.  476.  hole,  superintending  the  work,  was 
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§  1133.  Contributory  negligence. — The  general  rules  in  regard  to 
contributory  negligence  apply  in  actions  for  injuries  negligently  caused 
by  or  to  automobiles,  motor-cycles  and  bicycles,  or  their  operators,  as 
in  other  cases.  Thus,  the  general  rule  is  that  contributory  negligence 
on  the  part  of  the  plaintiff  will  defeat  him,*°  but  if  the  defendant, 
after  knowing  of  the  plaintifE's  perU,  could  have  avoided  the  injury  by 
the  exercise  of  ordinary  care,  the  plaintiff  may  recover  in  a  proper  case, 
notwithstanding  he  may  have  been  negligent  in  the  beginning.*"  Where, 
for  instance,  the  operator  of  an  automobile  sued  a  street  railway  com- 
pany for  damages  for  injuries  received  in  a  collision  with  one  of  its 
street  ears,  it  was  held  that  even  though  the  plaintiff  was  guilty  of 
negligence  in  failing  to  stop  his  automobile  before  reaching  the 
track,  yet  if  such  negligence  was  prior  to  that  of  the  defendant's 
motorman  and  the  latter  saw,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  plaintiff's  peril  in  time  to  have  stopped  the  car  and  avoided 
injury,  the  plaintiff  was  entitled  to  recover.*^  So,  circumstances  may 
be  such  that  the  plaintiff  is  not  necessarily  held  guilty  of  contributory 
negligence  even  though  he  did  not  exercise  the  best  judgment,  or  the 


run  over  by  an  automobile  and  the 
court  held  that  the  evidence  was 
suflScient  to  sustain  a  finding  of  neg- 
ligence and  freedom  from  contribu- 
tory negligence,  and  instructions 
upon  the  latter  subject  were  held 
sufficiently  favorable  to  the  defend- 
ant. For  a  case  in  which  the  owner 
of  an  automobile  was  held  not  to  be 
negligent  where  one  was  injured 
while  it  was  being  towed,  see  Can- 
field  V.  New  York  Transp.  Co.,  128 
App.  Div.  (N.  Y.)  450,  112  N.  Y.  S. 
854. 

"  McCormick  v.  Hesser,  77  N.  J. 
173,  71  Atl.  55;  Marklinger  v.  Lam- 
bert, —  N.  J.  — ,  72  Atl.  119;  West  v. 
New  York  Transp.  Co.,  94  N.  Y.  S. 
426;  Moody  v.  Osgood,  54  N.  Y.  488; 
Orr  V.  Oldtown,  99  Me.  190,  58  Atl. 
914;  Fletcher  v.  Dixon,  107  Md.  420, 
68  Atl.  875;  Dudley  v.  Kingsbury, 
199  Mass.  258,  85  N.  E.  76;  Raber  v. 
Hinds,  133  Iowa  312,  110  N.  W.  597. 
See  also,  note  to  Lerner  v.  Philadel- 
phia (221  Pa.  294),  in  21  L.  R.  A. 
(N.  S.)  614n.  In  Donovan  v.  Lam- 
bert, 139  111.  App.  532,  the  plaintiff 
was  guilty  of  contributory  negli- 
gence In  driving  upon  the  wrong 
side  of  the  road. 


*"  Garside  v.  New  York  Transp. 
Co.,  146  Fed.  588,  affi'd  in  157  Fed. 
521  (where  person  coming  from 
street  car  was  struck  by  automo- 
bile). See  also,  Hawley  v.  Columbia 
R.  Co.,  25  App.  Cas.  (D.  C.)  1;  and 
authorities  cited  in  the  following 
note. 

"  Campbell  v.  St.  Louis  Transit 
Co.,  121  Mo.  App.  406,  99  S.  W.  58. 
In  Garside  v.  New  York  Transp.  Co., 
146  Fed.  588,  aff'd  in  157  Fed.  521, 
the  same  doctrine  was  applied  where 
the  situation  was  practically  re- 
versed, that  Is,  as  against  the  driver 
of  an  automobile  who  ran  over  a 
pedestrian.  See  also,  for  applica- 
tions of  the  rule  generally.  Wise  v. 
St.  Louis  Transit  Co.,  198  Mo.  546, 
95  S.  W.  898;  Klockenbrink  v.  St. 
Louis  &c.  R.  Co.,  81  Mo.  App.  351, 
172  Mo.  678,  72  S.  W.  900;  Costello 
v.  Third  Ave.  R.  Co.,  161  N.  Y.  317, 
55  N.  E.  897;  Green  v.  Los  Angeles 
Terminal  R.  Co.,  143  Cal.  31,  76  Pac. 
719,  101  Am.  St.  68;  Grand  Trunk 
Ry.  Co.  V.  Ives,  144  U.  S.  408,  36  L. 
ed.  485,  12  Sup.  Ct.  679;  notes  in 
19  L.  R.  A.  (N.  S.)  166  and  446. 
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like,  as,  for  instance,  where  he  is  suddenly  placed  in  imminent  peril 
by  the  negligence  of  the  defendant.**  Rulings  in  regard  to  contribu- 
tory negligence  under  various  circumstances  have  already  been  referred 
to  in  several  of  the  preceding  sections  of  this  chapter.*'  Attention  is 
called,  in  addition,  however,  to  cases  in  which  the  effect  of  the  absence 
of  a  light  on  an  automobile  has  been  considered  either  upon  the  question 
of  negligence  or  contributory  negligence,^"  and  to  a  very  recent  decision 
in  which  operating  an  automobile  in  the  dark  without  a  sufficient  light 
was  held  to  prevent  a  recovery  for  running  into  a  ditch.^^  In  another 
recent  case,  where  the  defense  was  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  passing  hastily  from  the  sideyalk  into  the 
street  so  near  an  automobile  that  it  could  not  be  stopped  in  time  to 
avoid  the  injury,  it  was  held  proper  for  the  plaintiff  to  prove  that  it 
could  have  been  stopped  after  his  dangerous  situation  should  have  been 


"  McFern  v.  Gardner,  121  Mo.  App. 
1,  97  S.  W.  972  (plaintiff  confronted 
with  sudden  danger  by  defendant's 
negligent  operation  of  automobile) ; 
Mclntyre  v.  Orner,  166  Ind.  57,  76  N. 
E.  750,  4  L.  R.  A.  (N.  S.)  1130n, 
117  Am.  St.  359;  Simeone  v.  Lind- 
say, 6  Pen.  (Del.)  224,  65  Atl.  778, 
780  (all  automobile  cases).  See  also, 
Illinois  Cent.  R.  Co.  v.  Anderson, 
184  111.  294,  56  N.  E.  331;  Kansas 
City  &c.  R.  Co.  V.  Langley,  70  Kan. 
453,  78  Pac.  858;  Kreider  v.  Turn- 
pike Co.,  162  Pa.  St.  537,  29  Atl.  721; 
Murphy  v.  Wait,  102  App.  Div.  (N. 
Y.)  121,  92  N.  Y.  S.  253. 

"  See  also,  for  cases  In  regard  to 
contributory  negligence  of  bicycle 
riders,  Overhauser  v.  American 
Cereal  Co.,  118  Iowa  417,  92  N.  W. 
74;  Jones  v.  Shattuck,  175  Mass. 
415,  56  N.  E.  736;  Morhart  v.  North 
Jersey  St.  R.  Co.,  64  N.  J.  L.  236,  45 
Atl.  812;  Poote  v.  American  Product 
Co.,  201  Pa.  510,  51  Atl.  364,  in  all  of 
which  he  was  held  not  guilty  of  con- 
tributory negligence.  And  com- 
pare the  following,  in  most  of 
which  he  was  held  guilty  of  con- 
tributory negligence:  Barrett  v. 
Columbia  R.  Co.,  20  App.  (D.  C.) 
391;  Harrington  v.  Los  Angeles  R. 
Co.,  140  Cal.  514,  74  Pac.  15,  98  Am. 
St.  85,  63  L.  R.  A.  238;  Robards  v. 
Indianapolis  St.  R.  Co.,  32  Ind.  App. 
297,  66  N.  B.  66,  67  N.  E.  953;  Bedell 


v.  Detroit  &c.  R.  Co.,  131  Mich.  668, 
92  N.  W.  349;  Rowland  v.  Wanna- 
maker,  193  Pa.  St.  598,  44  Atl.  918. 
In  Liebrecht  v.  Crandall,  110  Minn. 
454,  126  N.  W.  69,  the  defendant 
drove  his  automobile  at  the  rate  of 
about  twenty  miles  an  hour  and  ran 
into  the  plaintiff  as  the  latter 
stepped  into  the  street  from  a  street 
car,  and  it  was  held  that  the  ques- 
tions of  negligence  and  contributory 
negligence  were  for  the  jury,  even 
though  the  plaintiff  did  not  look  in 
the  direction  of  the  automobile  as 
he  stepped  from  the  street  car.  And 
in  Burvant  v.  Wolfe,  —  La.  — ,  52 
So.  1025,  a  boy  was  held  free  from 
contributory  negligence  and  the  de- 
fendant liable  any  way  under  the 
doctrine  of  last  clear  chance,  al- 
though the  boy  was  running  diag- 
onally across  the  street. 

'^°  Wright  V.  Crane,  142  Mich.  508, 
106  N.  W.  71;  Fenn  v.  Clark,  11  Cal. 
App.  79,  103  Pac.  944;  Cook  v.  Fo- 
garty,  103  Iowa  500,  72  N.  W.  677, 
39  L.  R.  A.  488.  See  also,  Flannagan 
V.  Chicago  City  Ry.  Co.,  243  111.  456, 
90  N.  E.  688;  Zoltovski  v.  Gzella,  — 
Mich.  — ,  124  N.  W.  527. 

'^  Lauson  v.  Town  of  Fond  du  Lac, 
141  Wis.  57,  123  N.  W.  629,  25  L.  R. 
A.  (N.  S.)  40,  holding  that  a  stricter 
rule  should  be  applied  to  automo- 
biles in  this  respect  than  to  horses. 


§  1134  ROADS  AND  STEEETS.  684 

Been,  not,  perhaps,  as  a  basis  of  recovery,  but  to  overcome  the  de- 
fense."^" 

§  1134.  Imputable  negligence. — ^As  stated,  at  least,  in  substance 
and  effect  in  the  chapter  on  travel  on  roads  and  streets,"''  the  old  doc- 
trine of  imputable  negligence  has  been  exploded  and  there  are  very  few 
jurisdictions  in  which  it  now  has  any  hold.  This,  however,  does  not 
mean  that  one  riding  with  another  may  not  be  guilty  of  contributory 
negligence  that  will  defeat  a  recovery  by'himself  when  he  does  not 
exercise  ordinary  or  reasonable  care  under  the  circumstances ;  nor  does 
it  mean  that  one  may  not  be  affected  by  the  negligence  of  another 
where  the  relation  of  master  and  servant  exists  or  there  is  a  joint 
enterprise  and  community  of  interest.  It  is  not  proposed  to  consider 
the  general  subject  here,  but  it  is  our  intention  to  consider  it  so  far 
as  to  show  that  the  rules  adopted  in  any  particular  jurisdiction  apply 
to  those  riding  in  automobiles  just  as  they  do  to  those  in  other  vehicles. 
The  subject  has  been  under  consideration  in  a  number  of  automobile 
eases  in  New  York,  and  the  general  rule  has  there  been  repeatedly 
stated  to  the  effect  that  the  negligence  of  the  operator  of  an  automo- 
bile is  not  imputed  to  a  passenger  who  has  nothing  to  do  with  the 
management  or  control  of  the  car  and  is  not  engaged  in  a  joint  or 
common  enterprise  with  him;^^  but  a  passenger  cannot  recover  if  he 
himself  is  guilty  of  negligence  which  is  a  proximate  cause  of  the  in- 
jury,°*  and  it  has  been  held  or  intimated  that  one  riding  with  the 

■^a  SchoU  V.  Grayson,  —  Mo.  App.  or  evidence  thereof  on  the  car  itself. 

— ,  127  S.  W.  415.   Another  late  de-  Klein  v.  Burleson.  122  N.  Y.  S.  752. 

cision    as   to    admissibility    of    evi-  "'Ante,  §  1097  (844).   See  also  the 

dence  may  be  referred  to  here,  al-  note  to  Hampel  v.  Detroit  &c.  R.  Co., 

though  not  strictly  connected  with  138  Mich.  1,  100  N.  W.  1002,  in  110 

the  immediate  subject.     It  was  an  Am.  St.  275,  278,  et  seq. 

action   for   injury  to  plaintiff  in   a  "=  Sherwood  v.   New  York   &c.   R. 

collision  between  her  buggy  and  de-  Co.,  120  App.  Div.  (N.  Y.)   639,  105 

fendant's    automobile,    and    the   de-  N.  Y.  S.  547;  Noakes  v.  New  York  &c. 

fendant    denied    any    collision    and  R.  Co.,  121  App.  Div.  (N.  Y.)  716, 106 

showed  that  on  examination  of  the  N.  Y.  S.  522;  Read  v.  New  York  &c. 

automobile    the    next    morning    no  R.  Co.,  123  App.  Div.  (N.  Y.)  228, 107 

marks    were    found    and    that    the  N.   Y.    S.   1068;    Ward  v.   Brooklyn 

lamps  were  not  broken  or  injured.  Heights  R.   Co.,   119  App.   Div.    (N. 

The    court   held   that    the    plaintiff  Y.)  487,  104  N.  Y.  S.  95,  aff'd  in  190 

might  show  that  defendant  earlier  N.  Y.  599,  83  N.  B.  1134. 

on  the  same  day  had  collided  with  "Noakes  v.  New  York  &c.  R.  Co., 

another  vehicle  as  tending  to  prove  121  App.  Div.  (N.  Y.)  716,  106  N.  Y. 

that  it  was  possible  for  an  automo-  S.  522;  Read  v.  New  York  &c.  R.  Co., 

bile  to  collide  with  another  vehicle  123  App.  Div.   (N.  Y.)    228,   107   N. 

without  leaving  any  visible  marks  Y.  S.  1068.   See  also,  Wiwirowskl  v. 
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driver,  when  about  to  cross  a  railroad- track,  should  look  and  listen 
and  warn  the  driver  of  the  near  and  dangerous  approach  of  a  train."" 
It  has  also  been  held  in  Texas  that  if  one  urges  and  induces  the  driver 
to  go  at  a  high  rate  of  speed  at  a  dangerous  place  and  injury  thereby 
results  to  such  passenger  he  cannot  recover  therefor,  but  that  a  mere 
guest  is  not  precluded  from  recovery  by  the  acts  of  other  passengers 
inducing  such  speed  where  he  did  not  acquiesce  therein  and  had  no 
voice  in  the  matter.""  In  a  Massachusetts  case  the  driver  of  an  automo- 
bile, after  following  a  street  car  for  some  distance,  turned  to  pass  it 
on  the  left  as  required  by  statute,  it  also  being  impossible  to  pass  it 
on  the  right,  and  was  struck  by  an  approaching  car  on  the  next  track. 
The  court,  on  appeal,  said :  "The  question  of  the  plaintiffs  due  care 
was  for  the  jury.  She  seems  to  have  conducted  herself  as  an  invited 
guest  of  the  driver  of  an  automobile  or  other  vehicle  naturally  would 
do.  She  trusted  him  as  to  the  running  of  the  machine ;  that  is,  she  did 
not  attempt  to  interfere  with  his  management  of  the  automobile.  In 
view  of  her  inexperience  and  what  might  have  been  found  to  be  the  skill 
and  experience  of  the  driver,  the  jury  might  well  have  thought  that  this 
was  a  wise  course  on  her  part.  Nor  was  there  any  relation  of  agency 
between  her  and  the  driver  such  as  of  itself  would  affect  her  with  neg- 
ligence on  his  part.  She  had  no  right  to  control  him.  There  was  no 
mutuality  in  a  common  enterprise  between  them.  It  cannot  be  said  as 
matter  of  law  that  she  ought  to  have  warned  the  driver  against  turn- 
ing out  from  behind  the  car  which  he  had  been  following,  especially 
in  view  of  the  fact  that  he  was  turning  both  in  the  direction  required 
by  statute  and  in  the  only  direction  in  which  the  width  of  the  bridge 
afforded  room  for  him  to  pass  that  car.  And  she  had  a  right  to  rely 
somewhat  on  the  acquaintance  with  the  road  which  she  might  presume 
that  he  had.'""  This  decision  was  approved  and  followed  in  a  late  ease 
in  Washington,  where  the  following  instruction  was  said  to  be  a  very 
clear  statement  of  the  rule:  "Now,  briefly,  you  are  to  understand 
from  these  general  charges  that  the  husband  of  the  plaintiff  would  not 
be  liable  for  the  negligence  of  the  automobile  driver  if  there  was  any, 

Lake  Shore  &c.  R.  Co.,  124  N.  Y.  420,  449,    17    Am.    St.    648;     Wilson    v. 

26  N.  E.  1023;  Routledge  v.  Rambler  Puget  Sound  Elec.  Ry.  Co.,  52  Wash. 

Auto.   Co.    (Tex.   Civ.   App.),   95    S.  522,  101  Pac.  50. 

W.  749.  »■  Routledge  v.  Rambler  Auto.  Co. 

"'Read  v.  New  York  &c.  R.  Co.,  123  (Tex.  Civ.  App.),  95  S.  W.  749. 

App.  Div.  (N.  Y.)  228,  107  N.  Y.  S.  "Chadbourne  v.  Springfield  R.  Co., 

1068.   But  see  Brickell  v.  New  York  199  Mass.  574,  85  N.  E.  737. 
&c.  R.  Co.,  120  N.  Y.  290,  24  N.  E. 
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unless  by  his  own  failure  to. exercise  ordinary  care  at  the  time  he 
contributed  to  his  injury  by  doing  or  failing  to  do  something  that  he 
ought  to  have  done  or  should  not  have  done  at  the  time  as  an  ordinarily 
prudent  person.""'  But  in  Wisconsin  the  doctrine  of  imputable  negli- 
gence was  adopted  in  early  cases,  at  least  as  to  guests  in  private  con- 
veyances, and  it  seems  to  be  adhered  to  in  the  latest  decision  in  that 
state  upon  the  subject,  wherein  it  is  held  that  one  riding  in  a  private 
automobile  cannot  recover  if  the  driver  fails  to  exercise  ordinary  care.^" 
And  in  a  very  recent  case  in  Massachusetts,  while  the  doctrine  of  im- 
putable negligence  is  denied,  it  is  held  that  passengers  in  an  automobile 
cannot  recover  against  a  city  for  personal  injuries  received  from  a  de- 
fect in  a  highway  if  the  injuries  were  due  in  part  to  the  negligence  of 
the  driver,  because  the  defect  in  the  way  cannot  be  deemed  the  sole 
cause  of  the  injury.'** 

§  1135.  Liability  for  acts  of  chauffeur. — Many  cases  have  arisen  in 
which  the  question  of  the  liability  of  the  owner  of  an  automobile 
for  the  acts  of  his  chauffeur  has  been  presented.  The  question  is 
usually  answered  by  applying  the  settled  rules  in  the  law  of  master  and 
servant  as  to  the  liability  of  the  master  for  the  acts  of  his  servant.""  The 
general  rule  is  that  a  master  is  liable  for  the  acts  of  his  servant  in 
the  scope  of  his  emplojrment  and  in  furtherance  of  the  master's  busi- 
ness, but  is  not  liable  for  acts  of  the  servant  outside  of  the  course 
and  scope  of  his  emplojnnent."^   But  many  cases  are  close  to  the  line, 

™  Wilson  V.  Puget  Sound  Blec.  Ry.  of  interest,  but  nothing  Is  said  to 

Co.,  52  Wash.  522,  101  Pac.  50,  132  indicate  that  he  owned  it  or  had  any 

Am.  St.  1044.   See  also.  State  v.  Bos-  such    control    or.  interest    and    the 

ton  &c.  R.  Co.,  80  Me.  430,  15  Atl.  36;  cases  cited  in  support  of  the  decision 

Louisville    &c.    R.    Co.    v.    Malloy's  are  Wisconsin  cases  in  which  the  in- 

Admr.,  122  Ky.  219,  91  S.  W.  685,  28  jured  person  was  voluntarily  riding 

Ky.  li.  1113;  Roedler  v.  Chicago  &c.  in    the    private    conveyance   of    an- 

R.  Co.,  129  Wis.  270,  109  N.  W.  88,  other. 

and  other  cases  cited  in  the  opinion  ™a  Feeley   v.   City  of   Melrose,   — 
in   the  Washington   case   ahove   re-  Mass.  — ,  91  N.  E.  306. 
ferred  to;  also  the  very  recent  case  ""Hannigan    v.    Wright,     5     Pen. 
of  Fujise  V.  Los  Angeles  Ry.  Co.,  12  (Del.)  537,  63  Atl.  234. 
Cal.  .App.  207,  107  Pac.  317,  approv-  "^  P^e  generally,  Danforth  v.  Fish- 
ing the  Washington  case.  er,  75  N.  H.  Ill,  71  Atl.  535,  21  L. 

^Lauaon  v.  Town  of  Fond  du  Lac,  R.  A.   (N.  S.)  93n;  Rooney  v.  Wool- 

141  Wis.  57,  123  N.  W.  629,  25  L.  R.  worth,   78   Conn.   167,   61   Atl.   366; 

A.   (N.   S.)    40.    It  does  not  clearly  Stone  v.  Hills,  45  Conn.  44,  29  Am.. 

appear    in    this    case    whether    the  Rep.  635n;  Yates  v.  Squires,  19  Iowa 

automobile  belonged  to   another  or  26,    87   Am.   Dec.   418;    Perlstein   v. 

whether  the  injured  person  owned  it  American  Exp.  Co.,  177   Mass.  530, 

or  had  some  control  or  community  59  N.  E.  194,  52  L.  R.  A,  959;  Hayes 
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and  it  is  not  always  easy  to  determine  just  what  acts  are  to  be  con- 
sidered within  the  scope  of  the  employment.  It  is  clear  that^where 
a  chauffeur,  without  his  employer's  knowledge,  takes  the  automobile 
out  on  a  pleasure  trip  of  his  own,  or  the  like,  and  not  in  furtherance 
of  the  master's  business,  the  master  is  not  liable  for  injuries  caused 
by  the  negligence  of  the  chauffeur  on  such  trip.°^  And  this  has  been 
held  to  be  true  even  though  the  chauffeur  may  have  been  using  the 
automobile  on  such  a  trip  with  the  master's  knowledge  and  consent.*' 
On  the  other  hand,  the  master  may  be  liable  where  the  act  is  in  the 
scope  of  the  employment  and  the  furtherance  of  his  business,  although 
he  did  not  know  it  was  to  be  done,  or  even  though  it  had  been  for- 
bidden by  him."*  And  it  is  held  that  it  may  be  presumed  or  inferred 
that  a  chauffeur  is  engaged  in  his  master's  business  and  acting  within 
the  scope  of  his  employment  at  the  time  of  injuring  a  person  by  negli- 
gently operating  an  automobile.  "^  Certainly  it  would  not  take  very 
strong  evidence  to  make  a  prima  facie  case,"*  but  mere  proof  that  the 
defendant  owned  the  automobile  has  been  held  insufficient  to  show  the 


v.  WllklES,  194  Mass.  223,  80  N.  B, 
449,  9  L.  R.  A.  (N.  S.)  1033ii,  120 
Am.  St.  549;  Doran  v.  Thomsen,  74 
N.  J.  L.  445,  66  Atl.  897,  71  Atl.  296, 
19  L.  R.  A.  (N.  S.)  335;  Thorp  v. 
Minor,  109  N.  Car.  152,  13  S.  E.  702; 
Lotz  V.  Hanlon,  217  Pa.  339,  66  Atl. 
525,  118  Am.  St.  922,  10  L.  R.  A.  (N. 
S.)  202n,  10  Am.  &  Eng.  Ann.  Cas. 
731. 

•2  Evans  v.  Dyke  Auto.  Co.,  121  Mo. 
App.  266,  101  S.  W.  1132;  Howe  v, 
Leighton,  —  N.  H.  — ,  75  Atl.  102; 
Jones  V.  Hoge,  47  Wash.  663,  92  Pac. 
433,  125  Am.  St.  915,  14  L.  R.  A.  (N. 
S.)  216n;  Sarver  v.  Mitchell,  35 
Pa.  Super.  Ct.  69;  Slater  v.  Advance 
Thresher  Co.,  97  Minn.  305,  107  N. 
W.  133,  5  L.  R.  A.  (N.  S.)  598;  Pat- 
terson V.  Kates,  152  Fed.  481. 

'^  Cunningham  v.  Castle,  127  App. 
Dlv.  (N.  Y.)  580,  111  N.  Y.  S.  1057. 
See  also,  Doran  v.  Thomsen,  74  N. 
J.  L.  445,  66  Atl.  897,  19  L.  R.  A.  (N. 
S.)  335;  Piske  v.  Enders,  73  Conn. 
338,  47  Atl.  681;  Way  v.  Powers,  57 
Vt.  135.  But  compare,  under  Ontario 
act,  Mattei  v.  Gillies,  16  Ont.  L.  Rep. 
558. 

"Bennett  v.  Busch,  75   N.   J.  L. 


240,  67  Atl.  188;  Cunningham  v. 
Castle,  127  App.  Div.  (N.  Y.)  580, 
111  N.  Y.  S.  1057.  See  also.  Mound 
City  Paint  &c.  Co.  v.  Conlon,  92  Mo. 
221,  4  S.  W.  922;  Consolidated  Ice 
Co.  V.  Keifer,  134  111.  481,  25  N.  E. 
799,  10  L.  R.  A.  696,  23  Am.  St.  688; 
Healy  v.  Johnson,  127  Iowa  221,  103 
N.  W.  92;  Singer  Mfg.  Co.  v.  Rahn, 
132  U.  S.  518,  33  L.  ed.  440,  10  Sup. 
Ct.  175. 

«=Long  V.  Nute,  123  Mo.  App;  204, 
100  S.  W.  511.  See  also.  Thirty  v. 
Taylor  Brewing  &c.  Co.,  37  App.  Div. 
(N.  Y.)  391,  56  N.  Y.  S.  85;  Stewart 
V.  Baruch,  103  App.  Div.  (N.  Y.)  577, 
93  N.  Y.  S.  161.  In  the  first  case 
cited  it  seems  to  be  held  that  the 
onus  is  upon  the  master  to  show 
that  the  car  was  being  used  sur- 
reptitiously, that  fact  being  pecu- 
liarly within  the  master's  knowl- 
edge. 

^  See  Stewart  v.  Baruch,  103  App. 
Div.  (N.  Y.)  577,  93  N.  Y.  S.  161; 
Curley  v.  Electric  Vehicle  Co.,  68 
App.  Dlv.  (N.  Y.)  18,  74  N.  Y.  S.  35; 
John  M.  Hughes  Sons  Co.  v.  Bergen 
&c.  Auto  Co.,  75  N.  J.  L.  355,  67  Atl. 
1018. 
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relation  of  master  and  servant  and  that  the  person  operating  it  was 
acting  within  the  scope  of  an  employment  by  the  owner.*^ 

§  1136.  liability  for  acts  of  chauffeur  and  others — ^Decisions  in 
particular  cases. — In  a  late  case  in  Massachusetts  the  question  arose  as 
to  whether  the  licensed  chauffeur  of  a  hired  automobile  was  the  servant 
of  the  hirer  so  as  to  make  the  latter  responsible  for  his  negligence  in 
causing  a  collision,  and  the  court  held  that  the  chauffeur  did  not 
become  the  servant  of  the  hirer,  and  that  the  latter  was  not  liable.'* 
Other  decisions  are  to  the  same  effect.^'  But  if  the  automobile  and  the 
chauffeur  are  placed  under  the  complete  and  exclusive  control  of  the 
hirer  and  the  chauffeur  negligently  injures  another  while  under  the 
hirer's  directions  or  control,  the  hirer,  rather  than  the  owner,  would 
seem  to  be  liable.^"  The  following  cases  show  how  difficult  it  is,  in 
some  instances,  to  determine  whether  the  chauffeur  was  acting  within 
the  scope  of  his  employment  so  as  to  make  the  master  liable.  In  one 
of  the  cases  the  owner  of  an  automobile  was  held  not  liable  for  the 
negligence  of  his  chauffeur  in  colliding  with  a  vehicle,  when,  at  the 
time  of  the  collision  the  driver  was  returning  from  an  errand  of  his 
own  to  go  to  the  place  where  he  had  been  directed  to  take  the  auto- 
mobile at  an  appointed  time.'^  So,  where  a  driver  was  ordered  to  take 

"Lotz  T.  Hanlon,  217  Pa.  339,  66  driver   furnished  with   It   and   the 

Atl.  525,  10  L.  R.  A.   (N.  S.)   202n,  hirer  not  liable.     See  also  Bohan  v. 

118  Am.  St.  922.     See  also,  Clark  v.  Metropolitan  Express  Co.,  122  App. 

Buckmobile  Co.,  107  App.  Div.    (N.  Div.   (N.  Y.)  590,  107  N.  Y.  S.  530; 

Y.)  120,  94  N.  Y.  S.  771.  Morris    v.    Wolseley    Tool    &c.    Co. 

•»Shepard  v.  Jacobs,  —  Mass.  — ,  (1907),  52  Sol.  J.  116. 

90  N.  E.  392.  "  Howard  v.  Ludwig,  57  App.  Div. 

"Stewart  v.  California  Imp.  Co.,  (N.  Y.)  94,  67  N.  Y.  S.  1095,  affd 
131  Cal.  125,  63  Pac.  177,  724,  52  L.  with  both  majority  and  dissenting 
R.  A.  205;  Frerker  v.  Nicholson,  41  opinions  in  171  N.  Y.  507,  64  N..  B. 
Cal.  12,  92  Pac.  224,  13  L.  R.  A.  (N.  172;  Brown  v.  Smith,  86  Ga.  274, 
S.)  1122n;  Crockett  v.  Calvert,  8  12  S.  E.  411,  22  Am.  St.  456n;  Kim- 
Ind.  127  (owner  of  wagon,  team  ball  v.  Cushman,  103  Mass.  194,  4 
and  teamster  held  liable  and  hirer  Am.  Rep.  528.  Coughlin  v.  Cam- 
not);  Fenner  v.  Cripps,  109  Iowa  bridge,  166  Mass.  268,  44  N.  E.  218; 
455,  80  N.  W.  526;  DriscoU  v.  Towle,  Burnham  v.  Central  Auto  Exchange, 
181  Mass.  416,  63  N.  E.  922;  Stand-  —  R.  I.  — .  67  Atl.  429;  Byrne  v. 
ard  Oil  Co.  v.  Anderson,  212  U.  S.  Kansas  City  &c.  R.  Co.,  61  Fed.  605, 
215,  55  L.  ed.  480,  29  Sup.  Ct.  252;  9  C.  C.  A.  666,  24  L.  R.  A.  693; 
Cargill  V.  Duffy,  123  Fed.  721;  Quar-  Rourke  v.  White  Moss  Colliery  Co., 
man  v.  Burnett,  6  M.  &  W.  497;  Don-  2  C.  P.  D.  205;  Murray  v.  Currie,  L. 
ovan  v.  Laing,  (1893)  1  Q.  B.  629;  R.  6  C.  P.  24.  But  compare  Harris 
Jones  V.  Scullard,  (1898)  2  Q.  B.  565,  v.  Fiat  Motors,  22  Times  L.  R.  556; 
572.  In  most  of  these  cases  the  Perkins  v.  Stead,  23  Times  L.  R.  433. 
owner  or  bailer  of  a  horse  or  team  "  Danforth  v.  Fisher,  75  N.  H.  Ill, 
was  held  liable  for  the  acts  of  the  71  Atl.  535,  21  L.  R.  A.  (N.  S.)  93n. 


G89  AUTOMOBILES,   MOTOR-CYCLES   AND  BICYCLES.  §    1136 

a  carriage  to  the  stable,  but  turned  out  of  the  course  to  a  saloon  to  get 
a  drink,  and  the  horses  ran  away  and  injured  another,  it  was  held  that 
the  master  was  not  liable.'"'  And  there  are  other  decisions  to  the  same 
effect.'"  But,  on  the  other  hand,  a  mere  deviation  from  the  direct 
route,  or  from  the  strict  course  of  duty  has  been  held  not  to  relieve  the 
master  from  responsibility.  So,  where  a  chauffeur,  who  had  been  di- 
rected by  his  master  to  obtain  oil  for  the  car  at  the  hotel  where  they 
were  staying,  undertook  to  drive  to  a  garage  for  the  oil,  and  while  on 
the  way,  collided  with  a  horse  and  carriage  and  injured  the  occupants,  it 
was  held  that  the  jury  might  justly  infer  that  he  was  acting  within  the 
scope  of  his  authority.'*  The  owner  of  an  automobile  has  been  held 
not  to  be  liable  for  an  injury  to  a  third  person  caused  by  the  negligent 
operation  of  one  to  whom  he  had  loaned  it;'"  and  the  mere  fact  that 
the  operator  of  an  automobile  is  the  son  of  the  owner  does  not  render 
the  latter  liable  for  injury  to  a  third  person  caused  by  the  negligence 
of  the  son.''" 

"  McCarthy  v.  Tlmmins,  178  Mass.  S.  W.  199,  112  Am.  St.  881,  4  L.  R. 

378,  59  N.  E.  1038,  86  Am.  St.  490.  A.    (N.  S.)    804n. 

"  Long  V.  Nute,  123  Mo.  App.  204.        "  Bennett   v.    Busch,   75   N.   J.   L. 

100  S.  W.  511;   Collard  v.  Beach,  81  240,  67  Atl.  188.    But  compare  Pat- 

App.  Dlv.   (N.  Y.)   582,  81  N.  Y.  S.  terson  v.  Kates,  152  Fed.  481. 
619.     See    also,    Ritchie    v.    Waller,        "  Lewis  v.   Amorous,   3   Ga.   App. 

63  Conn.  155,  28  Atl.  29,  27  L.  R.  A.  50,  59  S.  B.  388;    Herlihy  v.  Smith, 

161n,  38  Am.  St.  361;   Kzlrwosky  v.  116  Mass.  265;    Doran  v.   Thomsen, 

Sperring,  107  111.  App.  493;  Quinn  v.  74  N.  J.  L.  445,  66  Atl.  897,  71  Atl. 

Power,  87  N.  Y.   535,  41   Am.  Rep.  296,  19  L.  R.  A.  (N.  S.)  335. 
392.  But  compare  Foster-Herbert  &c.        "  Maher  v.  Benedict,  108  N.  Y.  S. 

Stone  Co.  v.  Pugh,  115  Tenn.  688,  91  228;    Reynolds   v.    Buck,    127    Iowa 
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§  1137.  (853)  Introductory. — The  rules  of  procedure  and  of  evi- 
dence, as  well  as  the  rules  which  fix  the  measure  of  damages,  are, 
in  the  main,  substantially  the  same  in  actions  against  public  corpora- 
tions for  injuries  caused  by  defective  roads  and  streets  as  in  other 
actions  brought  to  recover  damages  for  injuries  caused  by  a  negligent 
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§  1138 


breach  of  duty;  but  nevertheless,  while  this  is  true,  it  is  also  true 
that  upon  some  points  the  rules  are  peculiar,  or,  as  it  may,  perhaps, 
be  more  accurate  to  say,  the  rules  are  applied  in  a  mode  which  differs 
somewhat  from  that  pursued  in  ordinary  cases  wherein  damages  are 
sought  for  injuries  caused  by  negligence.  It  seems  appropriate,  there- 
fore to  consider  these  matters,  and  this  we  have  done  in  outline 
rather  than  in  detail.^  But  there  is  an  additional  reason  which  has 
influenced  us  to  treat  of  such  matters,  and  that  reason  is,  it  enables 
us  to  gather  up  and  present,  with  something  more  of  clearness  than 
could  otherwise  be  done,  matters  of  practical  importance. 

§  1138.  (854)  Eight  of  recovery  rests  on  breach  of  duty. — ^The 
right  to  recover  in  cases  of  negligence  rests  upon  a  breach  of  a 
legal  duty,  and  where  there  is  no  duty  there  is  no  cause  of  action. 
It  is,  therefore,  incumbent  upon  the  plaintiff  to  make  it  appear  that 
there  was  a  legal  duty.  This  general  doctrine  is  illustrated  in  many 
cases  cited  below,^  and  also  by  those  referred  to  in  a  subsequent  sec- 
tion on  pleading.''^   But  it  is  not  necessary,  in  order  to  establish  the 


^  In  this  edition  they  are  treated 
somewhat  more  In  detail. 

'  Michigan  Central  R.  Co.  v.  Cole- 
man, 28  Mich.  440;  Tourtellot  v. 
Rosebrook,  11  Mete.  (Mass.)  460, 
463;  Fuller  v.  Citizens'  National 
Bank,  15  Fed.  875;  Oyshterbank  v. 
Gardiner,  17  Jones  &  S.  263;  Colum- 
bus &c.  Co.  V.  Troesch,  68  111.  545, 
18  Am.  Rep.  578;  Norfolk  &c.  Co.  v. 
Ferguson,  79  Va.  241;  Freeh  v. 
Philadelphia,  39  Md.  574;  Schultz 
v.  Pacific  R.  Co.,  36  Mo.  13;  Button 
V.  Frink,  51  Conn.  342,  50  Am.  Rep. 
24;  Faris  v.  Hoberg,  134  Ind.  269, 
274,  33  N.  B.  1028,  39  Am.  St.  261; 
Gaston  v.  Bailey,  14  Ind.  App.  581, 
584,  43  N.  E.  254.  Public  corpora- 
tions are  liable  only  to  one  to  whom 
they  owe  a  duty,  and  to  such  a  per- 
son only  when  the  act  which  caused 
the  injury  is  within  the  scope  of 
the  duty  owing  him.  It  must  al- 
ways appear  that  there  was  a  duty 
that  the  injured  person  had  a  right 
to  have  performed.  City  of  Ander- 
son V.  Bast,  117  Ind.  126,  10  Am.  St. 
35,  2  L.  R.  A.  712n;  City  of  Lafayette 
V.  West,  43  Ind.  App.  325,  87  N.  B. 
550.    Dr.   Wharton   says   that:     "A 


duty,  however,  not  imposed  specifi- 
cally on  a  corporation,  cannot  be 
constructively  attached  so  as  to 
make  its  neglect  the  subject  of  a 
suit."    Law  of  Negligence,   §  257. 

'a  For  suggestions  and  rules  in 
reference  to  declarations  and  com- 
plaints in  actions  for  personal  in- 
juries growing  out  of  a  breach  of 
duty  respecting  highways,  the 
cases  which  follow  may  be  con- 
sulted, as  well  as  those  herein- 
after referred  to  in  the  section  on 
pleading.  Complaint  for  injury 
caused  by  defective  sidewalk,  Urqu- 
hardt  v.  City  of  Ogdensburg,  23 
Hun  (N.  Y.)  75;  City  of  Ft.  Wayne 
V.  Dewitt,  47  Ind.  391;  City  of  Tip- 
ton V.  Freeman,  —  Ind.  App.  — -, 
90  N.  E.  101  (complaint  held  good); 
City  of  Greenfield  v.  Roback,  —  Ind. 
App.  — ,  90  N.  E.  136  (complaint 
held  bad);  Hardy  v.  Keene,  52  N. 
H.  370;  Barney  v.  Hartford,  73  Wis. 
95,  40  N.  W.  581;  Alexander  v. 
City  of  Big  Rapids,  70  Mich. 
224,  38  N.  W.  227;  City  of  La 
Junta  V.  Burns,  46  Colo.  436, 
104  Pac.  941.  Complaint  for  injuries 
caused  by  defects  and  obstructions 
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legal  duty,  to  do  more  than  prove  the  facts  out  of  which  the  duty 
springs,  for  where  the  facts  are  established  the  law  will  fix  the  duty. 
The  duty  is  created  by  the  law,  but  the  facts  must  exist  in  order  to 
give  force  or  relevancy  to  the  legal  principles.  In  order  to  estab- 
lish negligence  it  must  be  shown  that  the  corporation  did  what  it 
ought  not  to  have  done,  or  omitted  something  that  it  was  its  duty  to  do. 

§  1139.  (855)  Specific  duty  to  plaintiff  must  be  shown. — It  is  not 

necessarily  enough  to  entitle  a  plaintiff  to  recover  that  it  is  made 
to  appear  that  there  was  a  negligent  breach  of  duty  on  the  part  of 
the  public  corporation  and  that  the  plaintiff  was  injured  by  that 
breach  of  duty;  more  than  this  must  be  made  to  appear  in  order 
to  entitle  the  plaintiff  to  a  recovery,  for  it  must  also  be  shown  that 
the  duty  violated  was  one  owing  to  the  plaintiff  at  the  time  the  injury 
occurred  and  at  the  place  where  it  was  received.'  A  municipal  cor- 
poration may  be  held  liable  for  a  negligent  breach  of  duty  to  one 
person  and  yet  not  liable  to  others.  It  is  true  that  where  an  injury 
is  received  by  a  traveler  in  lawful  use  of  a  road  or  street  there  is  a 
right  of  action,  although  the  duty  violated  by  negligently  failing  to 
make  the  public  way  safe  is  a  public  one,  but  in  such  cases  the 
traveler  has  a  right  to  have  the  duty  performed  and  he  sustains  a 

in  roadways,  Austin  v.  Ritz,  72  Tex.  thorpe  v.  Hardman,  13  M.  &  S.  377; 
391,  9  S.  W.  884;  City  of  Lafayette  Kinney  v.  Morley,  2  U.  C.  C.  P.  226. 
v.  Weaver,  92  Ind.  477;  City  of  Complaint  for  collecting  water  and 
Washington  v.  Small,  86  Ind.  462;  casting  it  on  private  property,  Davis 
City  of  Madison  v.  Baker,  103  Ind.  v.  City  of  Crawfordsville,  119  Ind. 
41,  2  N.  E.  236;  Town  of  Rushville  1,  21  N.  E.  449,  12  Am.  St.  361.  Com- 
V.  Poe,  85  Ind.  83;  Turner  v.  City  plaint  for  injuries  caused  by  defect- 
of  Indianapolis,  96  Ind.  51;  Street  ive  bridges,  Dale  v.  Webster  County, 
R.  Co.  V.  Nolthenius,  40  Ohio  St.  76  Iowa  370,  41  N.  W.  1;  Harris  v. 
376;  Clayards  v.  Dethrick,  12  Q.  B.  Board  of  Comm'rs,  121  Ind.  299,  23 
439.  Declaration  for  obstructing  a  N.  E.  92;  Alabama  &c.  Co.  v.  Georgia 
street  by  a  wagon,  Rounds  v.  Corpo-  &c.  Co.,  87  Ala.  154,  6  So.  73.  State- 
ration  &c.,  25  U.  C.  C.  P.  123.  See  ment  of  the  injury,  Ehrgott  v.  New 
Lynch  v.  Nurdin,  1  Q.  B.  29.  Dec-  York,  96  N.  Y.  264,  48  Am.  Rep.  622. 
laration  for  injuries  caused  by  a  Allegation  of  the  presentment  of 
negligent  driver.  Cotton  v.  Wood,  8  claim,  Wentworth  v.  Summit,  60 
C.  B.  (N.  S.)  568;  Mitchell  v.  Crass-  Wis.  281,  19  N.  W.  97;  Reining  v. 
weller,  13  C.  B.  237;  Pendleton  &c.  Buffalo,  102  N.  Y.  308,  9  N.  B.  792. 
Co.  V.  Shires,  18  Ohio  St.  255;  Kess-  Many  of  the  cases  to  which  we  have 
ler  V.  Leeds,  51  Ind.  212.  Complaints  referred  contain  much  that  is  valu- 
against  turnpike  companies,  Jones-  able  upon  the  questions  of  the  duty 
boro  &c.  Co.  V.  Baldwin,  57  Ind.  86;  and  liability,  and  upon  questions  of 
Wilson  V.  Trafalgar  &c.  Co.,  83  Ind.  evidence  as  well  as  upon  questions 
326.     Declarations    and    complaints  of  pleading. 

tor  injuries  from  excavations,  Mitch-        °  See  authorities  cited  in  last  two 

ell  V.   Harper,   4  U.  C.  C.  P.   147;  preceding  notes. 
Barnes  v.  Ward,  9  C.  B.  392;  Gold- 
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special  injury  from  its  negligent  breach.*  In  such  cases  there  is 
seldom  any  serious  difficulty  in  ascertaining  the  nature  of  the  duty, 
but  where  the  traveler  leaves  the  line  of  the  way  there  is  sometimes 
difficulty  in  determining  how  far  the  corporate  duty  extends.  It  is, 
in  all  cases,  incumbent  upon  the  plaintiff  who  leaves  a  public  way  to 
show,  either  by  direct  or  circumstantial  evidence,  that  he  received 
his  injury  because  the  municipal  corporation  was  guilty  of  a  breach 
of  duty  which  it  was  his  right  to  have  performed  for  his  safety'  and 
protection.  He  may  be  able  to  show  that  the  corporation  was  guilty 
of  negligence  and  that  its  wrong  was  such  as  would  make  it  liable, 
and  yet  such  a  showing  will  be  of  no  avail  to  him  if  the  duty  was 
not  one  which  he  had  a  right  to  have  performed.^  Thus,  if  a  plaintiff 
goes  into  an  enclosure,  where  he  was  neither  expressly  nor  impliedly 
invited  to  go,  and  there  receives  an  injury,  he  cannot  recover,  although 
his  injury  was  caused  by  the  negligence  of  the  municipal  corporation 
in  omitting  to  guard  a  dangerous  place  in  a  sewer  which  it  had 
constructed." 

§  1140.  (856)  Negligence — Proximate  cause. — There  can  be  no  re- 
covery in  the  absence  of  negligence.  Thus,  there  is  no  liability  for 
a  pure  accident.''  So,  the  alleged  negligence  must  be  a  proximate 
cause  of  the  injury  complained  of,  and  it  has  been  held  that  a  defect 
from  which  no  injury  could  reasonably  be  apprehended,  or  the  failure 
to  guard  against  an  accident  which  could  not  reasonably  be  foreseen 
or  expected,  gives  no  right  of  action.^     A  complaint  which  does  not 

*  See   City   of   Laporte  v.   Osborn,  N.  B.  720;  Anderson  v.  East,  117  Ind. 

43  Ind.  App.  100,  86  N.  E.  995,  for  126,  19  N.  E.  726,  10  Am.  St.  35,  2  L. 

complaint    held    suflBcient    in    tliis  R.  A.  712n;  Biggs  v.  Huntington,  32 

respect.  "W.  Va.  55,  9  S.  B.  51. 

°  See  authorities  cited  in  note  to  '  Wabash  &c.  R.  Co.  v.  Locks,  112 

first  section  of  this  chapter.  Ind.  404,  14  N.  B.  391,  2  Am.  St.  193; 

"Murphy  v.  City  of  Brooklyn,  118  Grant  v.  Town  of  Bnfleld,  11  App. 

N.  Y.  575,  23  N.  E.  887.   In  the  case  Div.    (N.  Y.)   358,  42  N.  Y.  S.  107; 

cited  it  was  held  that,  although  the  Henry  v.  Grand  Ave.  R.  Co.,  113  Mo. 

sewer  might  be  deemed  a  nuisance  525,  21  S.  W.  214.    See  also,  Butler 

as  to  the  owner  of  the  property  on  v.  Village  of  Oxford,  186  N.  Y.  444, 

which  it  was  located,  still,  the  plain-  79    N.    E.    712;    Waggener  v.    Point 

tiff  had  no  cause  of  action  for  the  Pleasant,   42  W.  Va.   798,   26   S.   E. 

reason  that,   as  to  him,   there  was  352. 

no  duty,  and  as  there  was  no  duty,  'Grant  v.  Town  of  Enfield,  11  App. 

there  was  no  actionable  wrong.    See  Div.    (N.  Y.)   358,  42  N.  Y.   S.  107; 

Beck  V.  Carter,  68  N.  Y.  283,  23  Am.  New  Orleans  v.  McEwen  &c.,  49  La. 

Rep.  175n;  Murphy  v.  City  of  Brook-  Ann.  1184,  22   So.  675,  38  L.  R.  A. 

lyn,  98  N.  Y.  642;   Cleveland  &c.  R.  134;   Kirly  v.  Delaware  &c.  Co.,  46 

Co.  V.  Stephenson,  139  Ind.  641,  37  N.  Y.  S.  777;  Nelson  v.  Chicago  &c. 
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connect  the  alleged  negligence  with  the  injury  complained  of  so  as 
lo  show  that  such  negligence  was  a  proximate  cause  of  the  injury  is 
bad  on  demurrer/  and  must  not  leave  it  wholly  to  conjecture.^"  Exam- 
ples or  illustrations  showing  the  application  of  these  principles  will  be 
found  in  the  cases  already  cited  and  in  those  more  fully  or  specifically 
reviewed  in  the  following  sections. 

§  il41.  Pleading — Generally. — Having  stated  the  general  rules  ly- 
ing at  the  foundation  of  the  subjecf  and  shown  that  they  are  to  be 
borne  in  mind  in  preparing  the  pleadings  and  in  determining  what 
evidence  shall  be  introduced,  we  now  come  to  consider  their  particular 
application  to  pleading  and  evidence  in  such  actions  against  munici- 
pal corporations  for  damages  on  account  of  personal  injuries  caused 
by  the  negligence  of  the  corporation.  In  these  sections  attention  will 
be  devoted  to  the  pleadings,  especially  to  what  must  be  shown  in  the 
declaration  or  complaint.  In  most  jurisdictions  negligence  may  be 
pleaded  somewhat  generally,^^  and  this  is  usually  true  as  to  negativ- 
ing contributory  negligence  ;^^  but  it  is  a  general  rule  of  pleading 


R.  Co.,  30  Minn.  74;  Hubbell  v.  City 
of  Yonkers,  104  N.  Y.  434,  10  N.  E. 
858,  58  Am.  Rep.  522n.  See  also, 
Schelich  v.  City  of  Wilmington,  — 
Del.  — ,  74  Atl.  367;  Town  of  Spencer 
V.  Mayfield,  43  Ind.  App.  134,  85 
N.  E.  23;  Breatz  v.  Fargo,  —  N. 
Dak.  — ,  125  N.  W.  1042.  It  Is  not 
necessary  that  the  particular  injury 
should  have  been  foreseen.  City  of 
Dixon  V.  Scott,  181  111.  116,  54  N.  B. 
897;  Ford  v.  Hine  Bros.  Co.,  237  111. 
463,  86  N.  E.  1051.  And  see  gen- 
erally the  note  in  20  L.  R.  A.  (N.  S.) 
732,  et  seq.  In  Dondono  v.  City  of 
Indianapolis,  44  Ind.  App.  366,  89  N. 
B.  421,  a  city  was  held  liable  to  one 
injured  by  a  defect  in  a  street  while 
trying  to  escape  from  another  dan- 
ger. But  see  City  of  Denver  v. 
Johnson,  8  Colo.  App.  384,  46  Pac. 
621;  City  of  Chicago  v.  Schmidt,  107 
111.  186;  Quinn  v.  Philadelphia,  224 
Pa.  176,  73  Atl.  318. 

°  Shaw  V.  City  of  Macon,  6  Ga. 
App.  306,  64  S.  E.  1102;  City  of 
Logansport  v.  Kihm,  159  Ind.  68, 
64  N  E.  595;  Thoman  v.  Cov- 
ington (Ky.),  23  Ky.  L.  117,  62 
S  W.  721;  Alexander  v.  Big  Rapids, 


76  Mich.  282,  42  N.  W.  1071.  See 
also,  Shearer  v.  Buckley,  31  Wash. 
370,  72  Pac.  76,  holding  that  the  com- 
plaint in  question  sufllciently  showed 
this. 

^"McCarty  v.  Lockport,  13  App. 
Div.  (N.  Y.)  494,  43  N.  Y.  S.  693; 
Dapper  v.  Milwaukee,  107  Wis.  88, 
82  N.  W.  725;  Hyer  v.  Janesville,  101 
Wis.  371,  77  N.  W.  729;  Hart  v. 
City  of  NeillsvlUe,  141  Wis.  3,  123 
N.  W.  125. 

"  Many  authorities  to  this  effect 
are  collected  and  reviewed  in  the 
elaborate  note  to  King  v.  Oregon 
Short  Line  R.  Co.,  in  59  L.  R.  A. 
208.  And  see  especially  the  follow- 
ing cases  against  municipal  corpora- 
tions: Evansville  v.  Worthington,  97 
Ind.  282;  Rushville  v.  Adams,  107 
Ind.  475,  8  N.  E.  292,  57  Am.  Rep. 
124;  Washington  v.  Small,  86  Ind. 
462;  Tice  v.  Bay  City,  78  Mich.  209, 
44  N.  W.  52;  Mackey  v.  Vicksburg, 
64  Miss.  777,  2  So.  178;  Corey  v. 
Bath,  39  N.  H.  291. 

^^  Louisville  &c.  R.  Co.  v.  Berry,  2 
Ind.  App.  427,  28  N.  E.  714;  Cincin- 
nati &c.  Elec.  St.  R.  Co.,  37  Ind. 
App.  660,  77  N.  E.  869;  Palk  v.  New 
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that  the  ultimate  or  operative  facts  must  be  stated  and  not  merely 
conclusions^^  on  the  one  hand  nor  evidence  on  the  other.^*  Thus,  it 
has  often  been  held  that  a  mere  statement  that  it  was  the  duty  of 
the  defendant  to  do  certain  things,  unaccompanied  by  an  allegation  of 
facts  from  which  the  law  raises  or  implies  the  duty,  is  a  mere  con- 
clusion and  insufficient."  So,  facts  must  be  directly  averred  and  not 
pleaded  merely  by  way  of  recital,"  although  it  has  been  held  that  a 
fact  may  be  suflBciently  shown  by  clear  and  necessary  inference  or 
implication.^^ 

§  1142.   Pleading — Complaint — Corporate  existence  and  duty. — As 

already  intimated  the  complaint  should  show  the  duty  of  the  defend- 
ant and  a  breach  thereof  proximately  causing  the  injury  to  the  plain- 


York  &c.  R.  Co.,  56  N.  J.  L.  380,  29 
Atl.  157,  158.  See  also,  Town  of 
Newcastle  v.  Grubbs,  171  Ind.  482,  86 
N.  E.  757.  But  see  as  to  rule  where 
it  must  be  affirmatively  pleaded  as 
a  defense.  Price  v.  Atchison  Water 
Co.,  58  Kan.  551,  50  Pac.  450,  62  Am. 
St.  625;  Tennessee  Coal  &c.  R.  Co.  v. 
Herndon,  100  Ala.  451,  14  So.  287; 
Mclnery  v.  Virginia  &c.  Co.,  118  Fed. 
653,  with  which  compare,  however, 
Louisville  &c.  R.  Co.,  v.  Wolfe,  80 
Ky.  82;  Chicago  &c.  R.  Co.  v.  Oyster, 
58  Neb.  1,  78  N.  W.  359. 

>=  Pittsburgh  &c.  R.  Co.  v.  Peck, 
165  Ind.  537,  76  N.  E.  163;  Stannard 
V.  Aurora  &c.  R.  Co.,  220  III.  469, 
77  N.  E.  254;  Chicago  v.  Appel,  50 
111.  App.  132;  Mitchell  v.  Clinton,  99 
Mo.  153,  12  S.  W.  793.  See  also. 
Purr  V.  Burns,  124  Ga.  742,  53  S.  B. 
201;  Stephens  v.  City  Council  of 
Marion,  132  Iowa  490,  107  N.  W.  614; 
Cambers  v.  First  Nat.  Bank,  144 
Fed.  717. 

"  McCaughey  v.  Schnette,  117  Cal. 
223,  46  Pac.  666,  48  Pac.  1088,  59 
Am.  St.  176,  and  note;  Wabash  &c. 
R.  Co.  V.  Johnson,  96  Ind.  40;  Davis 
V.  Smith,  26  R.  I.  129,  58  Atl.  630, 
66  L.  R.  A.  478. 

"Ayres  v.  Chicago,  111  111.  406; 
Bahr  v.  National  Safe  Deposit  Co., 
234  111.  101,  84  N.  B.  717;  Pittsburgh 
&c.  R.  Co.  V.  Lightheiser,  163  Ind. 
247,  71  N.  E.  218;  Chicago  &c.  R. 
Co.  V.  Barnes,  164  Ind.  143,  73  N.  E. 
91;    Muncie  Pulp  Co.  v.   Davis,   162 


Ind.  558,  70  N.  E.  875;  Millville  Gas- 
light Co.  V.  Sweeten,  74  N.  J.  L.  24, 
64  Atl.  959;  Wakefield  v.  Newell,  12 
R.  I.  75,  34  Am.  Rep.  598;  Lake  Erie 
&c.  R.  Co.  V.  Bray,  42  Ind.  48,  84 
N.  E.  1004.  But  see  Arndt  v.  City  of 
Cullman,  132  Ala.  540,  31  So.  478,  90 
Am.  St.  922. 

"  Lake  Erie  &c.  R.  Co.  v.  Mikesell, 
23  Ind.  App.  395,  55  N.  E.  488;  Cleve- 
land &c.  R.  Co.  v.  Lindsay,  33  Ind. 
App.  404,  408,  70  N.  E.  283,  998; 
Brwin  v.  Central  Union  Tel.  Co., 
148  Ind.  365,  46  N.  E.  667,  47  N.  B. 
663;  McElwaine-Rlchards  Co.  v. 
Wall,  159  Ind.  557,  65  N.  B.  753; 
Jackson  School  Tp.  v.  Farlow,  75 
Ind.  118. 

"  Evansville  &c.  R.  Co.  v.  Darting, 
6  Ind.  App.  375,  33  N.  B.  636;  Town 
of  Newcastle  v.  Grubbs,  171  Ind.  482, 
86  N.  B.  757;  Cincinnati  &c.  R.  Co. 
v.  Case,  122  Ind.  310,  23  N.  E.  797; 
Gallamore  v.  Olympia,  34  Wash.  379, 
75  Pac.  978.  See  also.  City  of  Indian- 
apolis V.  Keeley,  167  Ind.  516,  79  N. 
B.  499;  Snyder  v.  Wheeling  Blec. 
Co.,  43  W.  Va.  661,  28  S.  E.  733,  64 
Am.  St.  922,  39  L.  R.  A.  499;  Bar- 
stow  V.  Berlin,  34  Wis.  357;  and  com- 
pare to  much  the  same  effect.  Lord 
V.  City  of  Mobile,  113  Ala.  360,  21 
So.  366;  City  Council  of  Montgom- 
ery V.  Wright,  72  Ala.  411,  47  Am. 
Rep.  422;  Arndt  v.  City  of  Cullman, 
132  Ala.  540,  31  So.  478,  90  Am.  St. 
922;  Holcomb  v.  Norman,  —  Ind. 
App.  — ,  91  N.  E.  625. 
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tiff.  In  order  to  do  this  it  is  usually  necessary  to  show  that  the  de- 
fendant is  a  municipal  corporation  having  power  or  jurisdiction  in 
the  premises^'  and  that  the  defect  complained  of  was  within  the  limits 
of  the  municipality.^'  But  it  has  been  held  that  courts  will  take 
judicial  notice  of  the  existence  of  municipal  corporations  and  that 
the  fact  of  incorporation  is  not  required  to  be  alleged.""  And  an  aver- 
ment of  the  corporate  existence  in  general  terms  is  usually  suflBcient.^"^ 

§  1143.  Pleading — Complaint — ^Location  and  place  of  injury. — Al- 
though the  place  of  injury  must  be  shown  to  be  within  the  juris- 
diction of  the  municipality""  it  is  not  necessary  that  the  details  as 
to  how  this  came  to  be  the  case  should  be  stated.  Thus,  where  the 
action  is  for  damages  caused  by  a  defect  in  a  street,  constituting 
a  public  highway  of  the  city,  it  is  sufficient  to  aver  the  fact  and  show 
the  duty  of  the  city  in  somewhat  general  terms  without  showing 
how  the  street  was  originally  established,  or  the  like."'    So,  where  a 


"Clark  V.  North  Muskegon,  88 
Mich.  308,  50  N.  W.  254;  Mitchell  v. 
Clinton,  99  Mo.  153,  12  S.  W.  793. 
See  also,  Huntsville  v.  Ewing,  116 
Ala.  576,  22  So.  984;  City  of  New 
Albany  v.  Ray,  3  Ind.  App.  321,  29 
N.  E.  611;  Shartle  v.  Minneapolis, 
17  Minn.  308,  Gllf.  284;  Blair  v. 
Granger,  24  R.  I.  17,  51  Atl.  1042. 

"Huntsville  v.  Ewing,  116  Ala. 
576,  22  So.  984;  City  of  Indianapolis 
V.  Crans,  28  Ind.  App.  584,  63  N.  E. 
478;  Shelby  County  v.  Deprez,  87 
Ind.  509;  Goodin  v.  Des  Moines,  55 
Iowa  67,  7  N.  W.  411;  Clark  v.  North 
Muskegon,  88  Mich.  308,  50  N.  W. 
254;  Arnold  v.  St.  Louis,  152  Mo. 
173,  53  S.  W.  900,  48  L.  R.  A.  291,  75 
Am.  St.  447.  For  complaints  held 
sufficient  in  this  respect  see.  City  of 
Ottawa  v.  McCreery,  10  Kan.  App. 
443,  61  Pac.  986;  Kloepfert  v.  Minne- 
apolis, 90  Minn.  158,  95  N.  W.  908; 
Gallamore  v.  Olympia,  34  "Wash.  379, 
75  Pac.  978. 

™City  of  Rock  Island  v.  Cuinely, 
126  111.  408,  18  N.  E.  753.  See  also, 
Arndt  v.  City  of  Cullman,  132  Ala. 
540,  31  So.  478,  90  Am.  St.  922;  and 
especially,  Olmstead  v.  City  of  Red 
Cloud,  86  Neb.  528,  125  N.  W.  1101. 

^City  of  Bskridge  v.  Lewis,  51 
Kan.    376,    32    Pac.    1104;    Clark  v. 


North  Muskegon,  88  Mich.  308,  50 
N.  W.  254.  See  also,  Adams  v.  Minne- 
apolis, 20  Minn.  484;  Mackey  v. 
Vicksburg,  64  Miss.  777,  2  So.  178. 
Under  a  New  York  statute  it  has 
been  held  that  an  action  for  injuries 
received  on  a  defective  sidewalk  in 
a  village  must  be  brought  against 
the  board  of  street  commissioners 
and  not  the  village.  Scott  v.  Vil- 
lage of  Saratoga  Springs,  —  N.  Y. 
— ,  92  N.  E.  393. 

'^  See  authorities  cited  in  last  pre- 
ceding section;  also,  Childrey  v. 
Huntington,  34  W.  Va.  457,  12  S.  E. 
536,  11  L.  R.  A.  313;  Parrish  v. 
Huntington,  57  W.  Va.  286,  50  S.  E. 
416;  Waggener  v.  Point  Pleasant,  42 
W.  Va.  798,  26  S.  E.  352.  As  to  nature 
and  venue  of  such  actions  against 
municipalities,  see  Phillips  v.  Balti- 
more, 110  Md.  431,  72  Atl.  902,  25 
L.  R.  A.  (N.  S.)  711,  and  note  where 
the  cases  are  reviewed.  See  also 
Brevard  &c.  Co.  v.  Concord  &c. 
Com'rs,  151  N.  Car.  558,  66  S.  E.  569. 

=^  Golden  v.  Clinton,  54  Mo.  App. 
100;  Haire  v.  Kansas,  76  Mo.  438; 
Hurley  v.  Manchester,  39  N.  H.  291. 
See  also.  City  of  Columbus  v.  Strass- 
ner,  124  Ind.  482,  25  N.  E.  65; 
Lutcher  &c.  Lumber  Co.  v.  Dyson 
(Tex.  Civ.  App.)  30  S.  W.  61. 


697  ACTIONS  FOE  PERSONAL  INJURIES.  §  H'M 

complaint  alleged  that  the  place  of  the  injury  was  on  a  street  within 
the  corporate  limits  of  the  city,  known  as  "Martindale  Avenue,"  it 
was  held  that  it  was  sufBciently  shown  to  be  a  street  within  the  city 
limits,  that  the  term  "street"  necessarily  implied  its  public  character 
without  an  express  averment  that  it  was  a  public  street,  and  the  law 
implied  the  duty  and  imposed  the  obligation  upon  the  city  to  main- 
tain such  street  in  a  reasonably  safe  condition  for  use  by  persons  in 
the  exercise  of  ordinary  care.°*  Other  decisions  are  to  the'  same 
effect.^' 

§  1144.  Pleading — ^Description  of  defect  and  place  of  injury. — ^The 
place  of  injury  and  the  defect  must  be  sufBciently  alleged,  but  it  is 
not  necessary,  as  against  a  general  demurrer,  that  they  should  be 
described  in  detail  and  with  great  particularity.^*  Thus,  a  com- 
plaint describing  the  place  of  the  injury  as  on  the  sidewalk  on  the 
north  side  of  a  certain  street  in  front  of  a  certain  lot  has  been  held 
sufijcient  in  this  respect.^'  So  has  a  complaint  describing  it  as  on 
the  south  side  of  a  certain  street  and  on  the  north  side  of  a  desig- 
nated lot  in  the  defendant  city.^*  It  has  also  been  held  that  in  an 
action  against  a  city  for  injuries  to  a  pedestrian  caused  by  a  hole 
in  a  sidewalk,  where  the  complaint  alleged  that  the  hole  was  formed 
by  a  cross-plank  being  broken  and  depressed  in  the  center  to  the 
ground,  it  was  not  necessary  to  state  the  depth  of  the  hole.^'  But 
enough  must,  of  course,  be  alleged  to  show  actionable  negligence.'" 

''  City  of  Indianapolis  v.  Keeley,  ding  v.  City  of  Edlna,  122  Mo.  App. 

167  Ind.  516,  79  N.  E.  499.  65,  97  S.  W.  545;   Aurora  v.  Cox,  43 

^City  of  Ottawa  v.  McCreery,  10  Neb.   727,   62  N.  W.  66;    Powers  v. 

Kan.  App.  443,  61  Pac.  986;  Kleopfert  Woodstock,  38  Vt.  44;  Lyon  v.  Grand 

V.  Minneapolis,  90  Minn.  158,  95  N.  Rapids,  121  Wis.  609,  99  N.  W.  311. 

W.   908;    Gallamore  v.   Olympia,   34  "  Town  of  Nappanee  v.  Ruckman, 

Wash.   379,   75   Pac.   978.    See   also,  7  Ind.  App.  361,  34  N.  E.  609. 

City  of  Indianapolis  v.  Scott,  72  Ind.  =»  City    of    Garnett    v.    Smith,    72 

197;  Wabash  Railway  Co.  v.  De  Hart  Kan.  664,  83  Pac.  615.   So  has  a  com- 

(Ind.),  65  N.  E.  192,  193;  Ft.  Wayne  plaint  describing  it  as  on  the  south 

Cooperage  Co.  v.  Page,  170  Ind.  585,  side  of  a  certain  street  in  front  of 

84  N.  E.  145.  premises  owned  by  a  person  named. 

^City    of    Orlando    v.    Heard,    29  Clark  v.  North  Muskegon,  88  Mich. 

Fla.  581,  11  So.  182;  Oliver  v.  Den-  308,  50  N.  W.  254. 

ver,  13  Colo.  App.  345,  57  Pac.  729;  ^Lyon  v.  City  of  Grand  Rapids, 

Bryan  v.  Macon,  91  Ga.  530,  18  S.  121  Wis.  609,  99  N.  W.  311.   See  also, 

E.  351;    City  of  New  Albany  v.  Mc-  Auroral  v.  Cox,  43  Neb.  727,  62  N. 

Culloch,  127  Ind.  500,  26  N.  E.  1074;  W.   66;    and   compare   also,   City   of 

Town  of  Nappanee  v.  Ruckman,  7  Joliet  v.  Johnson,  177  111.  178,  52  N. 

Ind.  App.  361,  34  N.  E.  609;  Wilton  E.  498;  Barney  v.  Hartford,  73  Wis. 

v.  City  of  Flint,  128  Mich.  156,  87  95,  40  N.  W.  581. 

N.  W.  86;  Whoram  v.  Argentine  Tp.,  '"See  Cotter  v.  Lindgren,  106  Cal. 

112  Mich.  20,  70  N.  W.  341;   Spaul-  602,  39  Pac.  950,  46  Am.  St.  255;  City 
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§  1145.  Pleading — Complaint — Proximate  cause. — ^The  complaint 
must  show  a  causal  connection  between  the  alleged  negligence  and  the 
injury  complained  of,  for,  as  stated  in  a  preceding  section,  such  neg- 
ligence must  be  a  proximate  cause  of  the  injury.  Several  Indiana 
cases  furnish  illustrations  of  complaints  held  bad  for  failure  to  show 
such  fact.  In  one  of  them  it  was  alleged  that  the  defendant  town 
had  permitted  an  excavation  to  be  made  in  a  sidewalk  and  negligently 
permitted  it  to  remain  open  for  a  long  time  and  that  the  plaintiff, 
without  any  fault  or  negligence  on  her  part,  fell  into  it  and  was  in- 
jured, but  the  court  held  that  this  did' not  show  that  the  defendant 
was  chargeable  with  fault  at  the  time  of  the  injury  nor  that  her 
injury  was  caused  by  the  negligence  of  the  town.^^  In  another,  the 
complaint  was  held  bad  for  failing  to  show  that  if  there  had  been 
a  guard  or  barrier,  the  absence  of  which  was  complained  of,  the  plain- 
tiff would  not  have  been  injured  ;^^  and  in  still  another  a  complaint 
was  held  bad  which  merely  alleged  that  a  bridge  was  negligently 
suffered  by  the  defendant  to  get  out  of  repair  and  become  unsafe, 
and  that  the  horse  on  which  the  plaintiff  was  riding  was  injured 
without  any  fault  on  the  part  of  the  plaintiff.^^  Other  decisions  are 
to  the  same  effect.'*  But  a  complaint  averring  that  the  defendant 
negligently  permitted  a  dangerous  hole  to  remain  in  one  of  its 
sidewalks  at  a  certain  place  for  two  weeks,  and  after  the  defendaait 
had  ample  time  and  opportunity  to  know  of  it,  that  the  plaintiff  while 
traveling  on  said  sidewalk  at  night,  without  fault  or  negligence  on 
her  part,  stepped  into  said  hole  and  was  injured,  and  that  such  injury 
was  caused  by  the  negligence  of  the  defendant,  has  been  held  good;^° 

of    Indianapolis   v.    Crans,    28    Ind.  connection    between    the    negligent 

App.  584,  63  N.  B.  478;   City  of  Vin-  wrong   and   its   consequences.  *  *  * 

Cannes  v.  Spees,  35  Ind.  App.  389,  74  In   other  words,  the  plaintiff  must 

N.  E.  277;  Waggener  v.  Point  Pleas-  show  that  the  unsafe  condition  of 

ant,   42   W.  Va.   798,   26   S.  E.   352.  the  bridge  was  the  proximate  cause 

And  compare  also.  Town  of  Cullman  of  the  injury  for  which  he  sues." 

V.  McMinn,  109  Ala.  614,  19  So.  981;  "City  of  Logansport  v.  Kihm,  159 

Town  of  Williamsport   v.   Smith,   2  Ind.    68,   64  N.   E.    595;    Toomey   v. 

Ind.  App.  360,  28  N.  E.  156.  Albany,  38  N.  Y.  St.  91,  14  N.  Y.  S. 

"  Corporation  of  Bluffton  v.  Math-  572;    Waggener    v.    Town    of   Point 

ews,  92  Ind.  213.    But  compare  City  Pleasant,   42   W.  Va.   798,   26   S.   E. 

of  Huntington  v.  Burke,  21  Ind.  App.  352.     See    also,    City   of   Crawfords- 

655,  52  N.  E.  415;    Shearer  v.  Buck-  ville   v.   Van   Cleave,    39    Ind.    App. 

ley,  31  Wash.  370,  72  Pac.  76.  574,  77  N.  B.  1149;    Bodale  v.  Deer 

'==  City  of  Hammond  v.  Winslow,  33  Creek,  99  Wis.  509,  75  N.  W.  75. 

Ind.  App.  92,  70  N.  E.  819.  '°  City  of  Huntington  v.  Burke,  21 

"  Harris  v.  Board,  121  Ind.  299,  23  Ind.   App.    655,    52   N.    B.    415.     See 

N.   E.   92.    The  court  said:     "Facts  also,  City  of  Lafayette  v.  Ashby,  8 

must    be    pleaded    which   show   the  Ind.  App.  214,  34  N.  B.  238;  Board  of 
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and  so  have  complaints  or  declarations  which  apparently  did  not  ex- 
pressly aver  that  the  injury  was  caused  by  the  alleged  negligence  of  the 
defendant,  but  the  facts  averred  clearly  showed  that  such  was  the 
case.^* 

§  1146.  Pleading — ^Notice  of  defect. — Where  it  is  shown  in  the  com- 
plaint that  the  municipality  itself  caused  the  defect  or  obstruction 
complained  of  notice  on  its  part  is  not  required  to  be  alleged.^'  But 
where  the  municipality  did  not  cause  it,  or  did  not  license  it  so  as  to 
make  it  responsible  for  the  acts  of  its  licensee  without  notice,  the 
general  rule  is  well  settled  that  it  must  be  shown  that  the  municipality 
had  notice.^'  As  elsewhere  stated,  however,  actual  notice  is  not  al- 
ways necessary.  Where  facts  are  alleged  charging  it  with  constructive 
notice  the  complaint  will  generally  be  sufficient  in  this  respect.'"*  And 


Com'rs  of  Boone  County  v.  Mutchler, 
137  Ind.  140,  36  N.  E.  534;  Kelly  v. 
Town  of  Darlington,  86  Wis.  432,  57 
JSf.  W.  51. 

™  See  Bryan  v.  Macon,  91  Ga.  530, 
18  S.  E.  351;  City  of  Franklin  v. 
Davenport,  31  Ind.  App.  648,  68  N. 
E.  907;  Shea  v.  Town  of  Whitman, 
197  Mass.  374,  83  N.  E.  1096,  20  L. 
R.  A.  (N.  S.)  980;  Shearer  v.  Town 
of  Buckley,  31  Wash.  370,  72  Pac.  76. 

''City  of  Elwood  v.  Laughlin,  29 
Ind.  App.  667,  65  N.  E.  18;  City  of 
Ft.  Wayne  v.  Coombs,  107  Ind.  75,  7 
N.  E.  743,  57  Am.  Rep.  82;  Allen 
County  v.  Bacon,  96  Ind.  31;  Padel- 
ford  V.  Eagle  Grove,  117  Iowa  616, 
91  N.  W.  899;  City  of  Paducah  v. 
Johnson  (Ky.),  29  Ky.  L.  532,  93 
S.  W.  1035.  See  also  Mayor  of  Bir- 
mingham V.  McCrary,  84  Ala.  469, 
4  So.  630;  Mayor  &c.  of  City  of  Ens- 
ley  V.  Smith,  —  Ala.  — ,  51  So.  343; 
City  of  Jefferson  v.  Chapman,  127 
111.  438,  20  N.  B.  33,  11  Am.  St.  136; 
City  of  Muncie  v.  Hey,  164  Ind.  570, 
74  N.  E.  250;  City  of  Indianapolis 
V.  Marold,  25  Ind.  App.  428,  58  N. 
E.  512;  Neshitt  v.  Greenville,  69 
Miss.  22,  10  So.  452,  30  Am.  St. 
521n;  Jones  v.  Deering,  94  Me.  165, 
47  Atl.  140;  Poole  v.  Jackson,  93 
Tenn.  62,  23  S.  W.  57. 

^City  of  Daytonla  v.  Edson,  46 
Pla.  463,  34  So.  954;  City  of 
Anderson  v.  Fleming,  160  Ind. 
597,    67    N.    E.    443,    66    L.    R.    A. 


119n;  City  of  Elkhart  v.  Rltter,  66 
Ind.  136;  City  of  La  Harpe  v.  Greer. 
74  Kan.  74,  85  Pac.  1015;  Germaine 
V.  Muskegon,  105  Mich.  213,  63  N. 
W.  78;  Rusher  v.  Aurora,  71  Mo. 
App.  418;  Noble  v.  Richmond,  31 
Gratt.  (Va.)  271,  31  Am.  Rep.  726; 
Randall  v.  Hoquiam,  30-  Wash.  435, 
70  Pac.  1111;  Wilbert  v.  Sheboygan, 
121  Wis.  518,  99  N.  W.  330. 

'"Lord  V.  Mobile,  113  Ala.  360,  21 
So.  366;  Mattoon  v.  Worland,  97  111. 
App.  13;  City  of  Hammond  v.  Wins- 
low,  33  Ind.  App.  92,  70  N.  E.  819; 
Groveport  v.  Bradfield,  2  Ohio  Cir. 
Ct.  145;  Durham  v.  Spokane,  27 
Wash.  615,  68  Pac.  383.  Stating  facts 
from  which  constructive  notice 
would  be  inferred  has  been  held  suf- 
ficient. Gallamore  v.  Olympla,  34 
Wash.  379,  75  Pac.  978.  See  also, 
Anniston  v.  Ivey,  151  Ala.  392,  44 
So.  48;  Carroll  v.  Allen,  20  R.  I. 
144,  37  Atl.  704;  Mayor  &c.  of  City 
of  Ensley  v.  Smith,  —  Ala.  — ,  51  So. 
343;  Lord  v.  City  of  Mobile,  113  Ala. 
360,  21  So.  366.  But  compare  Town 
of  Cullman  v.  McMinn,  109  Ala.  614, 
19  So.  981.  In  the  first  two  Ala- 
bama cases  it  is  held  that  an  aver- 
ment that  the  city  negligently  al- 
lowed a  dangerous  defect  to  remain 
in  the  highway  imports  that  the 
defect  had  existed  for  a  sufficient 
length  of  time  to  charge  the  city 
with  notice  and  that  such  an  allega- 
tion is  sufficient  in  that  regard. 
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evidence  of  constructive  notice  is  admissible  under  an  averment  that 
the  defendant  had  notice  of  the  defect.*"  It  has  also  been  held  that 
it  need  not  be  alleged  in  the  complaint  that  the  defendant  had  time 
to  repair  after  it  discovered  or  should  have  discovered  the  defect.*^ 
But  this  may  not  be  the  rule  in  all  jurisdictions  in  all  cases.  A 
municipality  is  not  usually  liable  unless  it  had  sufficient  time  in 
the  exercise  of  reasonable  diligence  after  notice,  or  after  it  ought  to 
have  taken  notice,  to  make  repairs,  remove  the  obstruction,  or  give 
warning.*'' 

§  1147.  Pleading — Service  of  claim  or  notice  of  injury  or  intent  to 
sue. — ^As  elsewhere  shown  there  are  now  statutes  in  a  number  of  the 
states  requiring  the  filing  or  service  of  notice  of  the  claim,  or  of  the 
injury  and  intention  to  sue,  within  a  certain  time  or  before  an  action 
can  be  maintained  against  a  city.  There  is  some  difference  in  the 
wording  of  such  statutes  and  some  difference  of  opinion  as  to  the 
construction  of  particular  provisions  upon  the  subject;  but  where 
service  of  such  a  notice  is  made  a  condition,  precedent  to  the  institu- 
tion of  an  action,  the  fact  of  such  notice  must  usually  be  alleged 
in  the  complaint.*^  As  elsewhere  shown,  however,  the  service  of  such  a 

"  City  of  Indianapolis  v.  Tansell,  averred  in  the  complaint  that  it  had 
157  Ind.  463,  62  N.  B.  35;  Dinsmore  time  would  seem  to  depend  on 
v.  St.  Louis,  192  Mo.  255,  91  S.  W.  whether  it  is  regarded  in  the  par- 
95.  See  also,  statement  in  opinion  ticular  jurisdiction  as  part  of  the 
in  Town  of  Cullman  v.  McMinn,  109  plaintiff's  case  or  as  part  of  the  de- 
Ala.  614,  19  So.  981,  982;  Pace  v.  fense  to  show  that  it  had  not.  It  is 
Webster  City,  138  Iowa  107,  115  N.  held  in  a  very  recent  case  that  the 
W.  888.  burden  is  on  the  defendant  to  plead 

"  City  of  Covington  v.  Diehl  (Ky.),  and  prove  that  it  did  not  have  a  rea- 

22  Ky.  L.  955,  59  S.  W.  492;   Moody  sonable  time  in  which  to  make  the 

V.  Shelby  Tp.,  110  Mich.  396,  68  N.  repairs   before   the    injury   was    re- 

W.  259;  Storrs  v.  City  of  Grand  Rap-  celved.    Weinhardt  v.  City  of  New 

ids,  110  Mich.  483,  68  N.  "W.  258.   See  Orleans,  125  La.  351,  51  So.  286.   See 

also,   Louisiana  case  cited  in  next  also  cases   cited  in   last  preceding 

note.  note. 

*=Ante,  §  631.    See  also,  Davis  v.  «High    v.    Jacksonville,    51    Fla. 

Guilford,  55  Conn.  351,  11  Atl.  350;  207,  40   So.  1032;    Smith  v.  City  of 

City  of  Orlando  v.   Heard,   29   Fla.  Chicago  Heights,  141  111.  App.  588; 

581,  11  So.  182;    Stanton  v.  Salem,  Pardey  v.  Mechanicsville,  101  Iowa 

145  Mass.  476,  14  N.  E.  519;   Gerber  266,  70  N.  W.  189;   Shigley  v.  Wase- 

V.   Kansas   City,  105   Mo.   App.  191,  ca,  106  Minn.  94,  118  N.  W.  259,  19 

79  S.  W.  717;  Taylor  v.  Yonkers,  105  L.  R.  A.   (N.  S.)   689;    City  of  Lin- 

N.  Y.  202,  11  N.  E.  642,  59  Am.  Rep.  coin  v.  Grant,  38  Neb.  369,  56  N.  W. 

492;   Smith  v.  Chicago,  38  Fed.  388;  995;  Foley  v.  New  York,  1  App.  Div. 

District  of  Columbia  v.  Woodbury,  (N.  Y.)   586,  37  N.  Y.  S.  465;   Biggs 

136    U.    S.    450,    34    L.    ed.    472,    10  v.  Geneva,  90  N.  Y.  S.  858,  affirmed 

Sup.  Ct.  990.   Whether  it  should  be  In  184  N.  Y.  580,  77  N.  E.  1182;  Krall 
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notice  is  not  regarded  as  a  condition  precedent  under  a  few  of  the  stat- 
utes, and  in  a  late  case  in  Vermont  evidence  that  written  notice  of  the 
claim  was  given  as  required  by  statute  was  held  admissible,  notwith- 
standing there  was  no  allegation  of  such  notice  in  the  declaration.*'^ 
An  allegation  that  the  statutory  notice  was  served  on  the  defendant 
city  is  sufficient  to  permit  the  introduction  of  evidence  that  it  was 
served  on  the  mayor  of  the  city.**  And  where  it  was  alleged  that  the 
notice  was  filed  within  a  specified  number  of  days  after  the  happening 
of  the  accident,  being  shown  to  be  in  time,  it  was  held  unnecessary  to 
expressly  state  the  particular  day  on  which  the  notice  was  filed.*" 

§1148.  Pleading — Contributory   negligence  —  Miscellaneous. — It 

seems  useless  to  further  consider  the  subject  of  pleading  in  detail, 
for  we  have  already  called  attention  to  the  most  important  allegations 
usually  required  in  such  actions  as  those  referred  to,  and  there  is 
little,  if  anything,  more  that  may  be  regarded  as  peculiar  to  them. 
As  elsewhere  stated  in  some  jurisdictions  freedom  from  contributory 
negligence  must  be  shown  in  the  complaint,  although  even  in  such 
jurisdictions  it  is  generallly  held  that  it  may  be  averred  either  in 
general  terms  or  by  stating  facts  showing  it.*"     In  most  jurisdictions 

V.  New  York,  44  App.  Div.  (N.  Y.)  "Smiley  v.  Merrill  Plantation,  84 
259,  60  N.  Y.  S.  661;  Morrison  v.  Eau  Me.  322,  24  Atl.  872.  See  generally 
Claire,  115  Wis.  538,  92  N.  W.  280,  as  to  whether  notice  can  be  waived, 
95  Am.  St.  955;  Koch  v.  Ashland,  83  and,  if  so,  what  is  or  is  not  a  waiver. 
AVis.  361,  53  N.  "W.  674;  Mears  v.  Starling  v.  Bedford,  94  Iowa  194,  62 
Spokane,  22  Wash.  323,  60  Pac.  1127.  N.  W.  674;  Veazie  v.  Rockland,  68 
As  to  when  such  a  statute  is  inap-  Me.  511;  Clark  v.  Davison,  118  Mich, 
plicable  see  Town  of  Knox  v.  Gold-  420,  76  N.  W.  971;  Wilton  v.  Be- 
ing, —  Ind.  — ,  91  N.  E.  857.  Com-  trolt,  138  Mich.  67,  100  N.  W.  1020; 
pare  also  Tewksbury  v.  Lincoln,  84  Woodworth  v.  Kalamazoo,  135  Mich. 
Neb.  571,  121  N.  W.  994,  23  L.  R.  A.  233,  97  N.  W.  714;  Lindley  v.  De- 
(N.  S.)  282.  troit,   131    Mich.    8,   90   N.   W.    665; 

"^a  Herrick  v.  Town  of  Holland,  —  Spier  v.  Kalamazoo,  138  Mich.   652, 

Vt.  — ,  77  Atl.  6,  citing  Kent  v.  Lin-  101  N.  W.  846;   Forsyth  v.  Oswego, 

coin,   32   Vt.    591.     See   also,    §    824  191  N.  Y.  441,  84  N.  E.  3^2,  123  Am. 

(642).  St.    605;    Winter   v.    Niagara   Falls, 

«  Burnette  v.  St.  Joseph,  112  Mo.  190  N.  Y.  198,  82  N.  E.  1101,  123  Am. 

App.    668,    87    S.   W.    589.     But   see  St.  540;   Sharp  v.  Mauston,  92  Wis. 

where  the   allegation   was   held    in-  629,  66  N.  W.  803. 
sufficient  to  show  that  it  was  served        "  See   generally  as  to   complaints 

on  the  city  council,  the  court,  how-  and    averments    on    the    sublect    in 

ever,  holding  that  the  case  was  not  such  jurisdictions:    City  of  Elkhart 

one   requiring  such   a   notice.    Giu-  v.  Whitman,  122  Ind.  538,  23  N.  E. 

ricevic  v.  Tacoma,  57  Wash.  329,  106  796;    City   of   Blwood   v.    Laughlin, 

Pac.  908.    Compare  also  Huntington  29  Ind.  App.  667,  65  N.  E.  18;    City 

V.  City  of  Calais,  105  Me.  144,  73  Atl.  of   Anderson   v.    Fleming,   160    Ind. 

829.  597,  67  N.  E.  443,  66  L.  R.  A.  119n; 
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contributory  negligence  is  matter  of  defense  and  freedom  therefrom 
need  not  be  averred  in  the  complaint.*^  But  in  any  event  if  the 
facts  specifically  alleged  in  the  complaint  show  contributory  negli- 
gence on  the  part  of  the  plaintiff  the  complaint  will  be  bad  on  de- 
murrer.*' Examples  or  instances  of  allegations  on  various  points 
held  suflBcient  will  be  given  in  the  next  section,  which,  in  turn,  will 
be  followed  by  a  section  as  to  miscellaneous  allegations  held  insuf- 
ficient. These  will  serve  to  throw  additional  light  upon  the  general 
subject,  and  this  section  may  well  be  closed  with  the  mere  suggestion 
that  care  should  be  taken  to  select  and  state  a  tenable  theory  and  one 
that  the  evidence  will  support  without  a  fatal  variance,  and  that  the 
injury  should  be  so  described  as  to  let  in  all  proper  evidence  to  show 
its  nature  and  full  extent.*" 

§  1149.  Complaints  held  good. — A  complaint  in  a  late  case  alleged 
that  a  certain  street  named  therein  was  a  public  thoroughfare  within 
the  limits  of  the  defendant  city;  that  on  and  prior  to  a  certain  date 
for  the  purpose  of  public  travel,  board  walks  were  placed  along  the 
south  end  of  said  street,  which  walks  were  under  the  control  of  the  city ; 
that  defendant  "suffered  and  permitted  said  sidewalk  to  become  out 
of  repair  and  dangerous  for  travel  thereon,  and  had  suffered  some  of 
the  boards  to  become  loose  and  removed  along  said  walk;"  that  de- 
fendant "had  notice  and  knowledge  of  such  dangerous  condition  of 

Washington  v.   Small,  86   Ind.   462;  "Murphy  v.  Indianapolis,  83  Ind. 

City  of  Mt.  Vernon  v.  Hoehn,  22  Ind.  76;    Louisville   v.   Michels,   114   Ky. 

App.   282,   53   N.   E.   654;    Hobbs  v.  551,  71  S.  W.  511,  24  Ky.  L.  1375; 

Marion,  123  Iowa  726,  99  N.  W.  577.  Snook   v.   Anaconda,   26   Mont.   128, 

See   also,   McKormick   v.  West   Bay  66  Pac.  756.    But  see  for  facts  held 

City,  110  Mich.   265,  68  N.  W.  148;  not  to  show  it  as  against  a  general 

Snook  V.  Anaconda,  26  Mont.  128,  66  averment:     Town    of    Nappanee    v. 

Pac.  756.   See  as  to  statutory  change  Ruckman,  7  Ind.  App.  361,  34  N.  E. 

of  rule  in  Indiana,  as  to  personal  in-  609;  City  of  Indianapolis  v.  Mitchell, 

.lurles   now.  placing   burden    on   de-  27  Ind.  App.  589,  61  N.  E.  947;  Whitty 

fendant,  City  of  Lafayette  v.  West,  v.  Oshkosh,  106  Wis.   87,  81  N.  W. 

43  Ind.  App.  325,  87  N.  E.  550.  992;    Shearer  v.  Buckley,  31  Wash. 

"  City     of    Lancaster    v.    Walter  370,  72  Pac.  76. 

(Ky.),    25    Ky.    L.    2189,    80    S.    W.  -^See    generally    Town    of    Royal 

189;    Board    &c.    of    Nicolasville    v.  Center  v.   Bingaman,   37   Ind.   App. 

Fain  (Ky.),  30  Ky.  L.  564,  99  S.  W.  626,  77  N.  E.  811;    Arnold  v.  Mary- 

275;  Denison  v.  Sanford,  2  Tex.  Civ.  ville,  110  Mo.  App.  254,  85  S.  W.  107; 

App.  661,  21  S.  W.  784;    Randall  v.  City  of  Dallas  v.  McCuUough   (Tex.^ 

Hoquiam,  30  Wash.  435,  70  Pac.  1111.  Civ.  App.),  95  S.  W.  1121;    City  of 

See  as  to  answer  in  such  cases.  Dur-  Rockwall  v.  Heath  (Tex.  Civ.  App.), 

ham  V.  Bolivar,  106  Mo.  App.  601,  81  90  S.  W.  514. 
S.  W.  463.    And  see  generally  note 
in  21  L.  R.  A.  673-675. 
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said  walk,  and  neglected  to  have  the  same  repaired,  hut  negligently 
suffered  and  permitted  the  same  to  be  and  remain  in  a  dangerous 
condition,  with  boards  loose  and  removed;"  that  in  the  evening,  and 
after  dark,  on  said  date  plaintiff,  while  passing  along  said  street, 
"stepped  into  aii  opening  in  said  walk,  caused  by  the  boards  being 
removed  or  slipped  aside,  causing  him  to  fall  in  such  a  manner  as 
to  break  one  of  the  bones  of  his  left  leg  *  *  *  and  that  his 
said  injury  was  caused  wholly  by  the  carelessness  and  neglect  of  said 
defendant  in  permitting  said  walk  to  be  and  remain  in  a  dangerous 
condition  and  out  of  repair,  and  wholly  without  any  fault  on  the  part 
of  this  plaintiff."  This  was  held  to  be  sufficient  on  general  de- 
murrer as  against  objections  that  it  did  not  state  on  which  side  of 
the  street  the  defect  existed  nor  the  particular  place  in  the  walk 
where  plaintiff  fell,  and  the  court  also  regarded  it  as  sufficiently 
showing  that  plaintiff  was  injured  at  a  dangerous  place  in  the  walk, 
where  it  was  out  of  repair,  and  that  it  was  in  a  dangerous  condition 
prior  to  the  date  of  the  injury.^"  In  an  action  against  a  city  for 
personal  injuries  from  falling  over  a  guy  wire  running  from  an 
electric  pole  to  a  decayed  tree,  averments  that  the  wire  was  attached 
to  a  decayed  tree  with  the  knowledge  of  the  city;  that,  by  the  exer- 
cise of  reasonable  diligence,  the  city  might  have  known  of  the  con- 
tinuance of  such  unsafe  attachment  up  to  the  time  of  the  accident; 
that,  some  nine  months  after  the  attachment,  the  tree  fell,  bringing 
the  wire  near  the  sidewalk;  and  that  plaintiff  fell  over  it  without  any 
negligence  on  his  part,  were  held  sufficient.'^"^  So  were  allegations 
in  another  case  that  plaintiff,  while  driving  along  a  street  of  the 
defendant  city,  came  into  collision  with  an  iron  water  plug  project- 
ing more  than  a  foot  from  the  ground,  and  his  vehicle  was  thereby 
overturned,  causing  him  serious  injury;  that  there  was  no  light  or 
signal  at  or  near  the  water  plug  to  disclose  its  situation;  that  it  was 
a  dangerous  obstruction  in  the  street,  well  known  to  defendant, 
which  permitted  it  to  remain  without  taking  any  care  for  the  pro- 
tection of  persons  driving  along  the  street."'"'  An  allegation  of  a 
complaint  in  an  action   for  personal  injuries   from   an  alleged   de- 

™  City  of  Huntington  v.  Stiever,  41  Fox   v.   Manchester,   183   N.  Y.   141, 

Ind.  App.  171,  83  N.  E.  518.   See  also,  75   N.  E.  1116,  2  L.  R.  A.    (N.   S.) 

Wilbert  v.  Slieboygan,  121  Wis.  518,  474n. 
99  N.  W.  330.  »b  Petersburg  v.  Todd  (Va.),  24  S. 

"a  City  of  Lafayette   v.  Ashby,    8  E.  232. 
Ind.  App.  214,  34  N.  E.  238.   But  see 
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fective  bridge,  that,  by  reason  entirely  of  the  insuflficiency,  want  of 
repair,  and  defects  described  of  and  in  said  bridge,  plaintiff's  team 
fell  from  the  bridge,  was  held  to  sufficiently  allege  that  the  defects 
in  the  bridge  were  the  proximate  cause  of  the  injury."""  In  another 
somewhat  similar  case  allegations  ;that  the  defendant  county  negli- 
gently failed  to  place  any  guards  or  railings  at  the  sides  of  a  certain 
bridge,  and  jiegligently  permitted  it  to  remain  in  such  condition,  and 
that  plaintiff,  while  passing  over  it,  was  injured  by  his  horse  be- 
coming frightened  by  a  hog  under  the  bridge,  and  backing  off  where 
there  was  no  railing  or  protection,  and  that  the  injury  was  caused 
wholly  by  said  negligence  of  the  defendant,  were  held  sufficient  to  show 
that  such  injury  was  caused  by  the  defect  in  the  bridge  as  complained 
of.''^  So,  where  the  facts  pleaded  showed  that  the  plaintiff's  injury 
was  the  proximate  result  of  the  defendant's  negligence  and  that  the 
defendant  had  negligently  constructed  the  bridge  in  question,  the  com- 
plaint was  held  good  although  it  did  not  expressly  aver  that  the  de- 
fendant's injury  was  the  proximate  result  of  the  defendant's  negli- 
gence nor  that  the  defendant  had  notice  of  the  unsafe  condition  of 
the  bridge."''  An  allegation  that  the  plaintiff  was  injured  while  pro- 
pelling a  traction  engine  on  which  he  was  riding  along  the  traveled 
track  of  a  highway,  by  the  ground  giving  way  at  a  point  where  there 
was  a  ''ditch  or  gully  four  or  five  feet  deep  close  up  to,  and  partly 
under  the  traveled  track,  obscured  from  view  by  the  presence  of  a 
rank  growth  of  weeds,"  has  been  held  to  sufficiently  show  that  the 
highway  was  defective  and  is  not  subject  to  the  objection  that  it  shows 
that  the  highway  was  sufficient  for  ordinary  travel."  ^^  A  complaint 
in  an  action  against  a  city  to  recover  for  an  injury  in  consequence 
of  a  defective  sidewalk,  alleging  that  the  sidewalk  had  been  negli- 
gently left  out  of  repair  and  dangerous  for  two  months,  of  which 
the  city  had  notice;  that  when  walked  upon  it  tipped,  because  its 
supports  had  been  washed  away,  in  consequence  of  which  the  plaintiff, 
in  passing,  without  fault  and  being  ignorant  of  the  danger,  slipped 

"c  Kelly  v.  Darlington,  86  Wis.  432,  cases     in     Indiana     for     defective 

57  N.  W.  51.  bridges.    See  also.  City  of  Anniston 

"  Board  of  Com'rs  of  Boone  County  v.  Ivey,  151  Ala.  392,  44  So.  48,  for 

V.  Mutchler,  137  Ind.  140,  36  N.  B.  complaint  held  to  contain  sufficient 

534.  averments  of  negligence  and  notice 

'^  Board     of    Com'rs    of    Wabash  in  regard  to  a  ditch  and  defective 

County  V.  Pearson,  120  Ind.  426,  22  street. 

N.  B.  134,  16  Am.  St.  325n.   It  should        ="a  StaufCacher    v.     Sylvester,    113 

be  observed,  however,  that  counties  Wis.  559,  89  N.  W.  495. 
are    no    longer    liable    in    ordinary 
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and  fell,  sustaining  injuries,  etc.,  has  been  held  to  state  a  good  cause 
of  action."*  So  has  a  complaint  which  alleges  that  the  sidewalk  had 
been  negligently  left  out  of  repair  and  unsafe  for  use,  of  which  the 
city  had  notice 'for  more  than  a  month;  that,  while  the  plaintiff  was 
carefully  walking  along  it  in  the  night-time,  it  gave  way  under  his 
weight,  by  reason  of  its  decayed  condition ;  and  that  he  was,  without 
fault  on  his  part,  precipitated  down  an  embankment,  injuring  him 
as  stated.^*  In  an  action  against  the  city  for  injuries  to  a  child  in 
falling  from  a  sidewalk  into  a  gutter  and  catch-basin  a  petition  was 
held  to  clearly  and  well  state  a  cause  of  action  where. in  apt  language 
it  set  forth  the  dangerous  condition  of  the  gutter  and  opening  to 
the  catch-basin,  the  manner  in  which  the  infant  appellee  fell  into 
the  basin,  and  described  the  character  and  extent  of  his  injuries, 
and  alleged  that  the  defendant  is  the  owner  and  in  control  of  the 
streets  within  its  corporate  limits,  and  by  law  charged  with  the  duty 
of  maintaining  the  street  in  and  upon  which  the  gutter  and  catch- 
basin  are  situated  in  a  reasonably  safe  condition  for  the  use  of  the 
public ;  that  this  duty  it  did  not  perform,  but  on  the  contrary,  so  neg- 
ligently maintained  the  gutter  and  catch-basin  as  to  render  the  street 
and  sidewalk  unsafe  for  persons,  and  especially  small  children,  using 
them;  that  their  dangerous  condition  was  known  to  appellant  for 
such  a  time  as  would  have  enabled  it  to  repair  the  defects  and  remove 
the  danger  before  appellee  was  injured;  and  finally  that  the  lat- 
ter's  injuries  were  caused  by  the  negligence  of  appellant  in  failing 
to  keep  and  maintain  the  gutter  and  catch-basin  in  such  condition 
as  would  have  rendered  the  street  and  sidewalk  at  that  point  reason- 
ably safe  for  persons  using  them.^°  Many  other  examples  or  in- 
stances of  complaints  or  particular  allegations  that  have  been  held 
good  by  the  courts  will  be  found  in  the  cases  and  citations  below.  °'''' 

•^  City  of  Washington  v.  Small,  86  S.  E.  351;   City  of  Goshen  v.  Alford, 

Ind.  462.  154  Ind.  58,  55  N.  E.  27;  Mitchell  v. 

"City  of  New  Albany  v.   McCul-  Tell  City,  41  Ind.  App.  294,  83  N.  E. 

lough,  127  Ind.  500,  26  N.  E.  1074.  735;  City  of  Ida  v.  Farmer,  72  Kan. 

■^City  of  Covington  v.  BoUwinkle  620,  84  Pac.  386;  Cronan  v.  ■Woburn, 

(Ky.),  121  S.  W.  664.    So,  the  com-  185  Mass.  91,  70  N.  B.  38;   Griswold 

plaint  was  held  not  subject  to   de-  v.  Ludington,  116  Mich.  401,  74  N.  W. 

murrer  for  want  of  facts  in  a  some-  663;    City  of  Frankfort  v.  Coleman, 

what   similar   case    of   injury    to    a  19  Ind.  App.   368,  49  N.  B.  474,  65 

child  in  New  York.    Hunton  v.  Vil-  Am.  St.  412;   City  of  Laporte  v.  Os- 

lage  of  Peekskill,  119  App.  Div.  (N.  born,  43  Ind.  App.  100,  86  N.  E.  995; 

Y.)  500,  104  N.  Y.  S.  220.  Heather  v.  Huntsville,  121  Mo.  App. 

™a  Bryan  v.  Macon,  91  Ga.  580,  18  495,  97  S.  W.  239;  City  of  Guthrie 
45—11  ElilOTT  R.  AND  S. 
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§  1160.  Complaints  held  bad. — In  an  action  for  frightening  horses 
by  objects  in  or  near  the  highway  it  has  been  held  that  a  complaint 
is  bad  when  it  does  not  allege  that  the  object  was  one  calculated 
to  frighten  horses  of  ordinary  gentleness.""  So,  in  an  action  against 
a  city  for  damages  for  personal  injuries  caused  by  firing  a  cannon 
at  night  in  a  street  in  violation  of  an  ordinance  an  averment  in  the 
complaint  that  the  city  had  power  to  light  its  streets  and  had  under- 
taken to  exercise  it,  and  that  the  accident  occurred  because  there  was 
no  light  at  the  place,  has  been  hel^  insufBcient  to  charge  negligence 
as  the  absence  of  a  light  at  the  particular  time  and  place  might  be 
consistent  with  freedom  from  actionable  negligence.""*  And  where  a 
city  had  power  to  light  its  streets  but  was  not  required  to  and  the 
complaint  did  not  show  that  it  had  undertaken  to  do  so,  and  the  ob- 
struction which  caused  the  injury  was  not  shown  to  be  upon. the 
street  or  sidewalk,  though  close  to  it,  the  court  held  that  the  com- 
plaint did  not  show  actionable  negligence  either  in  failing  to  light 
or  in  regard  to  the  alleged  obstruction."'  Other  cases  in  which  com- 
plaints' were  held  bad  are  cited  below."' 

§  1151.  (857)  Negligence  not  presumed. — ^The  plaintiff  in  an  ac- 
tion based  upon  the  neglect  of  a  public  corporation  to  keep  its  streets 
safe  for  passage  cannot  successfully  ask  that  negligence  shall  be  pre- 
sumed; on  the  contrary,  the  reasonable  presumption  is  that  the  local 
officers  have  done  their  duty.  In  a  case  against  private  corporations,, 
it  would  be  a  violent  presumption  to  assume  that  they  were  negli- 
gent,"* and  to  indulge  such  a  presumption  against  public  officers 
having  no  private  interests  to  subserve  would  be  much  more  unreason- 
able. There  is  substantial  harmony  in  the  judicial  expressions  upon 
this  subject,  even  as  to  purely  private  corporations  and  individuals."* 

V.  Pinch,  13  Okla.  496,  75  Pac.  288;  "Oliver  v.  City  of  Denver,  13  Colo. 

Hysell  V.  Central   City,   64   W.   Va.  App.  345,  57  Pac.  729.   See  also.  City 

13^,  61  S.  E.  43.  of  Vincennes  v.  Spees,  35  Ind.  App. 

» City  of   Rome   v.    Suddeth,   116  889,  74  N.  E.  277. 

Ga.    649,    42    S.    E.   1032;    Town   of  "^Town    of   Rushville   v.    Poe,    85 

Royal  Center  v.  Bingaman,  37  Ind.  Ind.   83;    Susenguth  v.  Rantoul,  48 

App.   626,    77    N.    E.    811;    Elam   v.  Wis.    334,   4   N.   W.   328.     See   also, 

Mt.  Sterling,  —  Ky.  — ,  117   S.  W.  Plummer  v.  Milan,  70  Mo.  App.  598. 

250,  20  L.  R.  A.    (N.   S.)    512.    See  ■*  Public  policy,  however,  requires 

also,    Keeley   Brew.   Co.   v.   Parnin,  that  there  should  be  exceptions  to 

13  Ind.  App.  588,  41  N.  E.  471.  this  general  rule,  as,  for  instance,  in 

^'a  O'Rourke  v.  City  of  Sioux  Falls,  the  case  of  common  carriers,   who 

4  S.  Dak.  47,  54  N.  W.  1044,  46  Am.  may  be  Insurers. 

St  760, 19  L.  R.  A.  789.  "  Toomey  v.  I^ndon  &c.  Co.,  3  C. 


7ur 


ACTIONS  FOR   PERSONAL   INJURIES. 


§    1153 


But  the  rule  forbidding  a  presumption  of  negligence  is  not  to  be  con- 
founded with  the  rule  which  declares  that  negligence  may  be  in- 
ferred from  facts  and  circumstances,  for  the  rules  are  separate  and 
distinct,  and,  when  properly  understood,  there  is  no  conflict  between 
them,  although,  in  giving  them  practical  application,  confusion  has 
resulted  from  a  failure  to  justly  discriminate  between  cases  of  differ- 
ent classes.  It  is  firmly  established  that  negligence  may  be  inferred 
from  circumstances,®^  and  this  is  but  a  just  construction  and  applica- 
tion of  the  long  established  rule  which  finds  its  strongest  illustration 
in  those  cases  in  which  guilt  of  the  gravest  crimes  may  be  inferred 
from  circumstantial  evidence. 

§  1152.   (858)  Place  of  injury  and  surrounding  circumstances. — 

The  place  where  the  injury  occurred  is  sometimes  an  important  mat- 
ter for  consideration ;  especially,  is  it  so  upon  the  question  of  notice, 
for  what  would  be  negligeuee  respecting  a  street  in  a  densely  popu- 


B.  N.  S.  146;  Jackson  v.  Hyde,  28 
U.  C.  Q.  B.  294;  Harris  v.  Perry,  89 
N.  Y.  308;  Singleton  v.  Eastern 
Counties  R.  Co.,  7  C.  B.  N.  S.  287; 
Duffy  V.  Upton,  113  Mass.  544;  City 
of  Atlanta  v.  Stewart,  117  Ga.  144, 
43  S.  E.  443;  Miller  v.  Canton,  112 
Mo.  App.  322,  87  S.  W.  96;  Ward  v. 
Andrews,  3  Mo.  App.  275;  Strouse 
v.  Whittlesey,  41  Conn.  559;  Higgs 
V.  Maynard,  1  Harr.  &  R.  581;  Ham- 
mack  V.  White,  11  C.  B.  N.  S.  588; 
Kendall  v.  City  of  Boston,  118  Mass. 
234,  19  Am.  Rep.  446;  Flynn  v.  Bee- 
bee,  98  Mass.  575 ;  Goshorn  v.  Smith, 
92  Pa.  St.  435;  Philadelphia  &c.  Co. 
V.  Hummell,  44  Pa.  St.  375,  84  Am. 
Dec.  457.  In  the  case  last  cited  it 
was  said:  "But  negligence  is  not 
to  he  found  without  evidence." 
Stock  v.  Wood,  136  Mass.  353,  sup- 
plies an  excellent  illustration  of  the 
rule.  See  also,  Merritt  v.  Richey, 
127  Ind.  400,  27  N.  B.  131,  132  (cit- 
ing text) ;  Oliver  v.  City  of  Denver 
(Colo.),  57  Pac.  729;  Omaha  v.  Bow- 
man, 52  Neb.  293,  72  N.  W.  316,  66 
Am.  St.  506,  40  L.  R.  A.  531;  Sche- 
lich  V.  City  of  Wilmington,  —  Del. 
— ,  74  Atl.  367;  Hart  v.  City  of 
Neillsville,  141  Wis.  3,  123  N.  W.  125. 
""Thomas  v.  Western  &c.  Co.,  100 
Mass.  156;  Durant  v.  Palmer,  5 
Dutch.   (N.  J.)    544;    Mullen  v.  St. 


John,  57  N.  Y.  567,  15  Am.  Rep.  530; 
Kearney  v.  London  &c.  Co.,  L.  R.  6 
Q.  B.  759;  Briggs  v.  Oliver,  4  H.  & 
C.  403;  Devlin  v.  Gallagher,  6  Daly 
(N.  Y.)  494;  Weitner  v.  Delaware 
&c.  Co.,  4  Robb.  234;  Warren  v. 
Kauffman,  2  Phila.  (Pa.)  259;  Felth- 
ham  V.  England,  L.  R.  2  Q.  B.  33; 
Cleveland  v.  Spier,  16  C.  B.  N.  S. 
399;  Sherwood  v.  City  of  Hamilton, 
37  U.  C.  Q.  B.  410;  City  of  Sterling 
v.  Thomas,  60  111.  264;  Stratton  v. 
Staples,  59  Me.  94;  Terre  Haute  &c. 
Co.  V.  Buck,  96  Ind.  346,  49  Am.  Rep. 
168;  City  of  Chicago  v.  Mayor,  18 
111.  349,  68  Am.  Dec.  553;  Lehman 
V.  City  of  Brooklyn,  29  Barb.  (N.  Y.) 
234;  Castello  v.  Landwehr,  28  Wis. 
522;  Cassldy  v.  Angell,  12  R.  I.  447. 
34  Am.  Rep.  690n.  A  clear  and  ac- 
curate statement  of  .the  rule  is  that 
of  the  court  in  Hart  v.  Hudson  River 
&c.  Co.,  80  N.  Y.  622,  where  it  was 
said:  "But  it  needs  not  that  this 
be  done  by  the  positive  and  direct 
evidence  of  the  negligence  of  the 
defendant.  The  proof  may  be  indi- 
rect, and  the  evidence  had  by  show- 
ing circumstances  from  which  the 
inference  is  fairly  drawn  that  these 
principal  and  essential  facts  ex- 
isted." See  also  to  the  same  effect, 
Dall  v.  Taylor,  151  N.  Car.  284,  66 
S.  E.  210. 
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lated  and  much  frequented  part  of  a  city  or  incorporated  town  might 
not  be  so  in  a  remote  and  little  used  street  or  alley.*"  In  most  cases 
the  question  of  whether  the  corporation  ought  to  have  acquired 
knowledge  is  dependent  upon  the  nature  of  the  defect  and  the  locality 
and  its  surroundings*^  as  well  as  the  time,  and  is  generally  a  question 
of  fact  for  the  jury."*  It  is,  therefore,  proper  to  place  before  them 
the  facts  concerning  the  locality,  whether  it  was  much  frequented, 
whether  it  was  such  as  ordinary  prudence  required  should  be  often 
inspected  or  looked  after,  and  like  matters.  So,  too,  it  is  competent 
for  the  defense  to  show  that  barriers,  lights  or  other  warnings  and 
gnards  were  placed  about  the  dangerous  place,  and  that  they  were 
subsequently  removed  by  a  stranger  or  a  wrong-doer.°°  It  is  com- 
petent, also,  to  show  that  the  defect  was  one  not  open  to  discovery 
by  persons  using  ordinary  care,  and  upon  this  point  it  has  been  held 
competent  to  prove  that  persons  habitually  using  the  street  had  not 
observed  it,*°  but  it  cannot  be  shown  that  others  passed  the  place  in 
safety.*^    It  is  also  proper  to  show  that  the  place  was  well  lighted.** 


»^Reed  v.  Mayor,  31  Hun  (N.  Y.) 
311;  Arthur  v.  City  of  Charleston, 
46  W.  Va.  88,  32  S.  E.  1024,  1025 
(quoting  text). 

''See  Davis  v.  Guilford,  55  Conn. 
351,  11  Atl.  350;  Bender  v.  Minden, 
124  Iowa  685,  100  N.  W.  352;  Welsh 
V.  Amesbury,  170  Mass.  437,  49  N. 
E.  735;  Whitfield  v.  Meridian,  66 
Miss.  570,  6  So.  244,  14  Am.  St.  596, 
4  L.  R.  A.  834;  Isham  v.  Broderick, 
89  Minn.  397,  95  N.  W.  224;  Jones  v. 
Greensboro,  124  N.  Car.  310,  34  S. 
E.  675;  Musick  v.  Latrobe,  184  Pa. 
St.  375,  39  Atl.  226. 

"Denver  v.  Strobridge,  19  Colo. 
App.  435,  75  Pac.  1076;  Jarrell  v. 
Wilmington,  4  Pen.  (Del.)  454,  56 
Atl.  379;  Domer  v.  District  of  Co- 
lumbia, 21  App.  (D.  C.)  284;  De- 
catur V.  Boston,  169  111.  340,  48  N. 
B.  186;  Hodges  v.  Waterloo,  109 
Iowa  444,  80  N.  W.  523;  Stanford  v. 
Hyde  Park,  185  Mass.  253,  70  N.  E. 
51;  Johnson  v.  Park  City,  27  Utah 
420,  76  Pac.  216. 

»=  Mullen  V.  Rutland,  55  Vt.  77; 
Klatt  V.  Milwaukee,  53  Wis.  196,  10 
N.  W.  162,  40  Am.  Rep.  759;  Walker 
V.  City  of  Ann  Arbor,  111  Mich.  1, 
69  N.  W.  87;  Weirs  v.  Jones  County, 
80  Iowa  851,  45  N.  W.  883.   See  also. 


City  of  Richmond  v.  Poor,  109  Va. 
313,  63  S.  E.  1014.  Reasonable  care 
to  protect  travelers  by  barriers  or 
notice  where  part  of  a  street  is 
closed  for  repairs  or  improvement 
is  held  suflScient  In  Stoliker  v.  City 
of  Boston,  204  Mass.  522,  90  N.  E. 
927,  but  the  question  is  for  the  jury. 
See  also,  Jones  v.  Collins,  188  Mass. 
53,  74  N.  E.  295;  Winship  v.  City  of 
Boston,  201  Mass.  273,  87  N.  E.  600. 

"  Broburg  v.  Des  Moines,  63  Iowa 
523,  19  N.  W.  340,  50  Am.  Rep. 
756.  But  actual  observation  of  it  by 
all  who  pass  by  is  not  necessary  in 
order  to  impute  knowledge  to  the 
municipality.  Reserve  v.  Oscoola 
Mills,  169  Fa.  St.  555,  32  Atl.  548. 
See  also.  Squires  v.  Chillicothe,  89 
Mo.  226,  1  S.  W.  23. 

"'Temperance  Hall  v.  Giles,  33  N. 
J.  L.  260;  Bauer  v.  City  of  Indianap- 
olis, 99  Ind.  56;  Anderson  v.  Taft, 
20  R.  I.  362,  39  Atl.  191,  192  (citing 
text). 

™  While  such  evidence  is  admissi- 
ble, yet  it  does  not  necessarily  fol- 
low in  all  cases  that  a  city  has  done 
its  full  duty  in  providing  a  light, 
Giffen  v.  City  of  Lewiston,  6  Idaho 
231,  55  Pac.  545.  The  presence  or 
absence  of  a  light,  however,  is  often 
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So,  too,  -upon  the  principle  stated  at  another  place,*"  it  may  be  proper 
to  show  that  the  corporation  had  neither  the  funds  required  to  make 
repairs  or  remove  obstructions,  nor  the  means  of  obtaining  them. 

§  1153.  (859)  Contributory  negligence. — While  there  is,  as  we  have 
said,  much  conflict  upon  the  question  as  to  who  has  the  burden  of 
proving  contributory  negligence,  there  is  little  upon  the  question  of  the 
effect  of  contributory  negligence  when  it  is  proved.'"  The  weight  of 
authority  is  overwhelmingly  in  favor  of  the  doctrine  that  contributory 
negligence  will  effectually  defeat  a  recovery.  It  is,  therefore,  com- 
petent in  all  cases  for  the  corporation  to  introduce  evidence  tending 
to  show  that  the  fault  of  the  plaintiff  proximately  contributed  to  his 
injury.  It  is  not  enough,  however,  to  show  fault;  it  must  also  be 
shown  that  it  proximately  contributed  to  the  injury. ■"■  Circum- 
stances'^ indicative  of  a  want  of  ordinary  care  are  always  admissible 


an  important  consideration  upon 
the  question  of  contributory  negli- 
gence, and  may  also  be  important 
upon  tbe  question  of  the  negligence 
of  the  city.  See  Wallace  v.  City  of 
New  Haven,  82  Conn.  527,  74  Atl. 
886  (absence  of  light) ;  Canavan  v. 
Oil  City,  183  Pa.  St.  611,  38  Atl. 
1096. 

™See  ante,  §  789  (612),  note. 

"See  Nicholas  v.  Peck,  21  R.  I. 
533,  43  Atl.  1038;  Seward  v.  Wil- 
mington, 2  Marv.  (Del.)  189,  42  Atl. 
451;  Carswell  v.  Wilmington,  2 
Marv.  (Del.)  360,  43  Atl.  169;  City 
of  Richmond  v.  Mulholland,  116 
Ind.  173,  18  N.  E.  832;  Lerner  v. 
Philadelphia,  221  Pa.  291,  70  Atl. 
755,  21  L.  R.  A.  (N.  S.)  614,  and 
note. 

''Nave  V.  Flack,  90  Ind.  205,  46 
Am.  Rep.  205.  Judge  Cooley  says: 
"The  negligence  that  will  defeat  a 
recovery  must  be  such  as  proxi- 
mately contributed  to  the  injury." 
Cooley  Torts  (1st  ed.),  679.  See 
also,  Bevis  v.  Vanceburg  Telephone 
Co.  (Ky.),  113  S.  W.  811.  812  (cit- 
ing text) ;  Matthews  v.  Toledo,  21 
Ohio  C.  C.  69;  Morsman  v.  Rock- 
land, 91  Me.  264,  39  Atl.  995.  Beach 
Contributory  Negligence,  Chapter  II. 
Mr.  Beach  collects  a  great  number 
of  cases  illustrative  of  the  general 


rule,  and  exhibits  many  shades  and 
phases  of  the  subject. 

"As  in  the  cases  of  negligence  on 
the  part  of  the  defendant,  so  in  cases 
of  negligence  on  the  part  of  the 
plaintiff,  circumstances  without  di- 
rect evidence  may  warrant  the  in- 
ference that  the  plaintiff  was  guilty 
of  negligence.  A  strong  array  of  au- 
thority may  be  mustered  in  favor 
of  the  doctrine  that  due  care  may 
be  presumed  from  the  instinct  of 
self-preservation  and  the  love  of 
life.  Allen  v.  Willard,  57  Pa.  St. 
374;  Northern  Central  R.  Co.  v. 
State,  31  Md.  357;  Thomas  v.  Dela- 
ware &c.  R.  Co..  8  Fed.  729,  731; 
Cassidy  v.  Angell,  12  R.  I.  447,  34 
Am.  Rep.  690n;  Central  Branch  &c. 
R.  Co.  V.  Pate,  21  Kan.  539;  Blewett 
V.  Wyandotte  &c.  R.  Co.,  72  Mo.  583. 
But  courts  must  take  notice  of  that 
which  is  matter  of  ordinary  experi- 
ence, and  it  is  undeniably  true  that 
men  are  often  careless  and  reckless 
of  their  own  safety.  Gaynor  v.  Old 
Colony  &c.  R.  Co.,  100  Mass.  208,  97 
Am.  Dec.  96.  It  is  probably  true 
that  it  is  proper  to  argue  to  the 
jury  that  the  instinct  of  self-preser- 
vation leads  men  to  avoid  exposure 
to  danger,  and  that  it  is  an  element 
to  be  considered  as  tending  to  show 
that  there  was  no  coiitri»butory  neg- 
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in  evidence  when  material  to  the  issue  joined.''*  It  is  competent  to 
show  that  the  street  was  so  well  lighted  that  it  was  carelessness  on 
the  part  of  the  plaintiff  not  to  have  observed  the  defect  or  obstruc- 
tion/* and  the  absence  of  lights,  although  there  is  no  duty  resting 
on  the  municipality  to  light  its  streets,  may  tend  to  prove  that  the 
plaintifE  was  not  guilty  of  contributory  negligence.'"'  Knowledge  of 
the  existence  of  the  defect  or  obstruction,  as  we  have  elsewhere 
shown,''"  while  not  ordinarily  conclusive,  is  an  important  factor  in 
cases  where  the  fault  of  the  plaintiff  is  an  essential  element  of  the 
case.  So,  plaintiff's  intoxication  at  the  time  may  be  shown.^^  An 
unnecessary  deviation  from  the  traveled  way  may  sometimes  constitute 
such  contributory  negligence  as  will  bar  a  recovery,  but  this  is  by 
no  means  always  true,  and  the  question  whether  the  traveler  in  devi- 
ating from  the  way  was  guilty  of  negligence  must,  in  most  instances, 
be  a  question  of  fact  for  the  jury,^^  for  there  are  many  things  that 
will  excuse  one  who  leaves  the  traveled  way.  If  the  street  is  so  laid 
out,  improved  or  maintained  as  to  mislead  the  traveler,  then  the  fault 
is  that  of  the  corporation  and  not  of  the  traveler.  It  is  true,  as  a  gen- 
eral rule,  that  as  the  corporation  is  responsible  only  for  the  condition 
of  the  public  way,  and  not  for  the  condition  of  adjoining  land,  it 
is  the  fault  of  the  traveler  if  he  quits  the  way,'''  but  there  are  many 

ligence,  but  it  can  hardly  be  correct  "Ante,    §    818     (636);     Kelly    v. 

to   say,   as  matter   of   law,   that   it  Doody,  116  N.  Y.  575,  22  N.  B.  1084. 

proves  that  there  was  not  contribu-  See  also,  Beach  Contributory  Negli- 

tory  fault.   Cordell  v.  New  York  &c.  gence,  257;    Keim  v.  Ft.  Dodge,  126 

R.    Co.,    75    N.   Y.    330;    Warner   v.  Iowa  27,  101  N.  W.  443;    Benson  v. 

New  York  &c.  R.  Co.,  44  N.  Y.  465.  Hamilton,  34  Wash.  201,  75  Pac.  805; 

See  also.  Bell  v.  Clarion,  113   Iowa  Bowman  v.  Ogden  City,  33  Utah  196, 

126,  84  N.  W.  962.  93  Pac.  561. 

"  See    Benson    v.    Wilmington,    9  "  Hubbard  v.  Mason  City,  60  Iowa 

Houst.    (Del.)     359,    32    Atl.    1047;  400,  14  N.  W.  772    (but  not  merely 

Baker  v.   Grand  Rapids,   111   Mich,  that  he  was  in  the  habit  of  using 

447,  69  N.  W.  740.  intoxicating  liquors). 

"Moore  v.  Richmond,  85  Va.  538,  '* Ramsey  v.  Rushville  &c.  Co.,  81 

8  S.  B.  387;   King  v.  Thompson,  87  Ind.    394;    Ringelstein   v.    San    An- 

Pa.  St.  365,  30  Am.  Rep.  364.    But  tonio  (Tex.  Civ.  App.),  21  S.  W.  634. 

the    mere    fact    that    it    was    light  See  also,  Neidhardt  v.  City  of  Min- 

enough  to  see  does  not  of  itself  au-  neapolis,  —  Minn.  ^,  127  N.  W.  482. 

thorize  an  instruction  that  the  plain-  ™  City  of  Scranton  v.  Hill,  102  Pa. 

tiff  was  guilty  of  contributory  negli-  St.  378,  48  Am.  Rep.  211;   Zettler  v. 

gence.    City  of  Chicago  v.  Babcock,  Atlanta,    66    Ga.    195;    Larrabee    v. 

143  111.  358,  32  N.  E.  271;    Reed  v.  Peabody,    128    Mass.    561;    Arey    v. 

City  of  Spokane,  21  Wash.   218,  57  Newton,  148  Mass.  598,  20  N.  B.  327, 

Pac.  803.  12  Am.  St.  604;   Carey  v.  Hubbards- 

"Ante,   §   802    (623);    Wallace  v.  ton,   172   Mass.   106,   51   N.   E.   521; 

City  of  New  Haven,  82  Conn.  527,  74  Leslie  v.  Lewiston,  62  Me.  468;  Drew 

Atl.  886;'  Denver  v.  Hyatt,  28  Colo.  v.  Sutton,  55  Vt.  586,  45  Am.  Rep. 

129,  63  Pac.  403.  644n.    See  also.  Mineral  City  v.  Gil- 
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exceptions  to  the  rule.'"  It  is  safe  to  afiBrm  that  where  a  traveler 
leaves  the  usually  traveled  way  and  is  not  misled  by  the  wrong  of 
the  corporation  he  is  bound  to  show  a  sufficient  excuse  or  suffer  de- 
feat; but,  generally,  what  is  a  sufficient  excuse  is  a  question  for  the 
jury.'^  Contributory  negligence  may  often  be  inferred  from  the  fact 
that  a  traveler  leaves  a  safe  part  of  the  way  and  attempts  to  traverse 
a  dangerous  part,  where  there  is  no  reasonable  excuse  or  cause  for 
doing  so.*^    While  it  is  true  that,  ordinarily,  travelers  are  not  to  be 


bow,  81  Ohio  St.  263,  90  N.  E.  800, 
25  L.  R.  A.  (N.  S.)  627. 

"Brie  v.  Schwingle,  22  Pa.  St. 
384,  60  Am.  Dec.  87;  Briggs  v.  Guil- 
ford, 8  Vt.  264.  See  also,  Winchester 
y.  Carroll,  99  Va.  727,  40  S.  B.  37; 
Coffey  V.  Carthage,  186  Mo.  573,  85 
S.  W.  532. 

"In  Snickles  v.  City  of  St.  Jo- 
seph, 139  Mo.  App.  187,  122  S.  W. 
1122,  It  is  held  that  a  city  main- 
taining a  sidewalk  on  only  one  side 
of  a  street  impliedly  invites  an  abut- 
ting property  owner  to  use  it  and 
that  the  issue  of  his  contributory 
negligence  is  for  the  jury,  unless 
the  court  can  say  as  a  matter  of  law 
that  the  sidewalk  was  so  glaringly 
dangerous  that  a  reasonably  prudent 
person  would  have  refused  to  en- 
counter the  danger. 

"^Carolus  v.  New  York,  6  Bosw. 
(N.  Y.)  15;  Quincy  v.  Barker,  81 
111.  300,  25  Am.  Rep.  278;  Parkhill 
V.  Brighton,  61  Iowa  103,  15  N.  W. 
853;  O'Laughlin  v.  Dubuque,  42 
Iowa  539;  Momence  v.  Kendall,  14 
111.  App.  229;  Brie  v.  Magill,  101 
Pa.  St.  616,  47  Am.  Rep.  739n;  Flem- 
ing V.  Lockhaven  (Pa.),  6  Weekly 
Notes  of  Cases  216;  Lovenguth  v. 
Bloomington,  71  111.  238;  Chicago  v. 
Bixby,  84  111.  82,  25  Am.  Rep.  429; 
"Vicksburg  v.  Hennessy,  54  Miss.  391, 
28  Am.  Rep.  354;  Meridian  v.  Hyde, 
(Miss.),  11  So.  108;  Monmouth  v. 
Sullivan,  8  111.  App.  50;  McLaury  v. 
McGregor,  54  Iowa  717,  7  N.  W.  91; 
Oliver  v.  City  of  Denver,  13  Colo. 
App.  345,  57  Pac.  729;  AUine  v.  City 
of  Le  Mars,  71  Iowa  654,  33  N.  W. 
160;  Carey  v.  Hubbardston,  172 
Mass.  106,  51  N.  B.  521.  See  also, 
upon  the  general  subject.  Griffin  v. 
New  York,  9  N.  Y.  456,  61  Am.  Dec. 


700;  Schaefler  v.  Sandusky,  33  Ohio 
St.  246,  31  Am.  Rep.  533;  Bruker  v. 
Covington,  69  Ind.  33,  35  Am.  Rep. 
202.  Among  the  circumstances 
which  may  be  given  in  evidence 
upon  the  question  of  the  plaintiff's 
contributory  negligence  is  that  of 
his  own  intoxication.  Alger  v.  Low- 
ell, 3  Allen  (Mass.)  402.  This  is, 
however,  a  mere  circumstance  to 
be  considered,  for  negligence  can- 
not be  inferred  from  the  mere  fact 
that  the  plaintiff  was  intoxicated. 
Healy  v.  New  York,  3  Hun  (N.  Y.) 
708;  Sylvester  v.  Town  of  Casey,  110 
Iowa  256,  81  N.  W.  455.  Nor  is  a 
drunken  man  beyond  the  protection 
of  the  law.  Cincinnati  &c.  R.  Co.  v. 
Cooper,  120  Ind.  469,  22  N.  E.  340, 
16  Am.  St.  334,  6  L.  R.  A.  241n.  The 
plaintiff's  intoxication  is  no  excuse 
for  his  own  negligence.  Illinois  Cen- 
tral R.  Co.  V.  Hutchinson,  47  111. 
408.  Connected  with  other  circum- 
stances the  plaintiff's  intoxication 
may  exert  a  controlling  influence. 
Wood  V.  Andes,  11  Hun  (N.  Y.)  543. 
If  his  intoxication  were  such  as  to 
deprive  him  of  the  power  of  exer- 
cising due  care,  and  the  injury  is 
attributable  to  that  fact,  it  is  plain 
enough  that  there  can  be  no  re- 
covery. Illinois  Central  ■  R.  Co.  v. 
Cragin,  71  111.  177;  Cramer  v.  Bur- 
lington, 42  Iowa  315;  Monk  v.  New 
Utrecht,  104  N.  Y.  552,  561,  11  N.  E. 
268.  We  can  see  no  reason  why  it 
may  not  be  inferred,  in  a  case  where 
there  is  evidence  tending  to  show 
that  a  sober  man  might  have  safely 
used  the  public  way,  that  the  in- 
jury was  caused  by  the  inability  of 
a  man  shown  to  be  drunk  to  use 
due  care. 
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adjudged  guilty  of  contributory  negligence  for  choosing  for  them- 
selves the  part  of  the  way  they  will  use,  still,  where  there  is  danger 
which  reasonable  care  and  attention  would  avoid,  they  are  in  fault 
if  they  omit  to  exercise  such  care  and  attention  and  heedlessly  go 
upon  the  dangerous  part.  But  they  are  not  necessarily  obliged  to 
forego  travel  on  a  defective  way.^*  As  a  general  rule,  the  care  which  a 
traveler  is  bound  to  exercise  must  be  proportioned  to  the  visible  danger 
and  to  whatever  notice  or  warning  is  given  him  by  barriers,  signs  or  the 
like,  and  these  are  matters  for  the  jury  to  consider ;  but  it  is  held  that 
he  may  be  justified  in  thinking  that  a  notice  placed  on  a  barrier  to  the 
effect  that  the  street  is  closed  to  travel  is  no  broader  in  its  scope  than 
the  barrier  itself,  and  that  only  the  part  of  the  street  shut  ofE  by  the 
barrier  is  intended  to  be  closed,  and  this  is  especially  true  where  a 
street  is  being  improved  in  part,  and  only  part  of  its  width  is  shut  off, 
and  according  to  indications  the  other  part  has  been  purposely  left 
open  for  travel.^^^ 

§  1154.  Contributory  negligence  further  considered. — ^A  traveler  is 
not  bound  to  keep  a  lookout  constantly  upon  the  way  in  front  of  him,** 
but  he  must  be  observant  and  exercise  reasonable  or  ordinary  care  to 
avoid   dangers  which   ordinary  prudence  would   disclose.*''     Mental 

^Ante,  §  818  (636).   But  compare  80  111.  119;    City  of  Bloomington  v. 

Sliriver  v.  Marion  County  Ct.,  66  W.  Rogers,  13  Ind.  App.  121,  41  N.  E. 

Va.   685,   66   S.   B.  1062,   and   cases  395;   Weinstein  v.  Terra  Haute,  147 

cited.  Ind.  556,  46  N.  B.  1004;    TufCree  v. 

==a  Stollker  v.  City  of  Boston,  204  State  Center,  57  Iowa  538,  11  N.  W. 

Mass.   522,  90  N.  B.  927.    See  also,  1;   Wheat  v.  St.  Louis,  179  Mo.  572, 

Hurley  v.  City  of  Boston,  202  Mass.  78  S.  W.  790,  64  L.  R.  A.  292;  Pinnix 

68,  88  N.  B.  586;  Leonard  v.  City  of  v.  Durham,  130  N.  Car.  360,  41  S.  E. 

Boston,  183  Mass.  68,  66  N.  E.  596.  932;    Tucker  v.   Salt  Lake  City,   10 

The  question  was  held  to  be  one  for  Utah  173,   37  Pac.   261;    Charlottes- 

the  jury  to  determine.  ville  v.  Failes,  103  Va.  53,  48  S.  B. 

"City  of  Chicago  v.  Babcock,  143  511;    Osborne  v.  Pulaski  Light  &c. 

111.  358,  32  N.  E.  271;  Robertson  v.  Co.,  95  Va.  16,  27  S.  E.  812.    "Where 

Waukon,  138  Iowa  25, 115  N.  W.  482;  the    defect   is   open,   apparent,    and 

Earl  V.  Cedar  Rapids,  126  Iowa  361,  dangerous  he  will  usually  be  held 

102  N.  W.  104,  106  Am.  St.  361;  City  guilty  of  contributory  negligence  if 

of  Valparaiso  v.   Schwerdt,   40  Ind.  he   falls  to   observe   it,   or   fails   to 

App.  608,  82  N.  E.  923;   Maloy  v.  St.  take  proper  care.    Carswell  v.  Wil- 

Paul,   54 "Minn.    398,    56   N.  "W.   94.  mington,  2  Marv.  (Del.)  360,  43  Atl. 

See    also,    Montgomery   v.    Bradley,  169;    McCool    v.   Grand   Rapids,    58 

159  Ala.   230,  48   So.  809;    Sampson  Mich.  41,  24  N.  W.  631,  55  Am.  Rep. 

V.   Boston,   184   Mass.   46,   67   N.   B.  655;    City   of   Plymouth   v.    Milner, 

866.  117  Ind.  324,  20  N.  E.  235;   Bowman 

»=Lerner  v.  Philadelphia,  221  Pa.  v.  Ogden  City,  33  Utah  196,  93  Pac. 

294,  70  Atl.  755,  21  L.  R.  A.  (N.  S.)  561;    Moore   v.    Huntington,    31   W. 

614,  and  note;    Kewanee  v.  Depew,  Va.  842,  8  S.  E.  512.  But  where  it  is 
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absorption,  reverie  or  forgetfulness  will  not,  ordinarily  excuse  him/" 
but  momentary  distraction  of  attention  by  some  sufficient  cause  may 
do  so  or  at  least  prevent  his  being  held  guilty  of  contributory  negli- 
gence as  a  matter  of  lav  in  some  cases,' ^  and  even  previous  knowl- 


latent  and  unknown  he  is  not  usu 
ally  guilty  of  contributory  negli- 
gence for  failing  to  observe  it.  City 
of  Mishawaka  v.  Kirby,  32  Ind.  App. 
233,  69  N.  E.  481;  Cox  v.  Dea  Moines, 
111  Iowa  646,  82  N.  W.  993;  Garnett 
V.  Hamilton,  69  Kan.  866,  77  Pac. 
583;  Butcher  v.  Philadelphia,  202 
Pa.  1,  51  Atl.  330;  Moore  v.  Hunting- 
ton, 31  W.  Va.  842,  8  S.  E.  512.  See 
also  City  of  Columbus  v.  Anglin,  120 
Ga.  785,  48  S.  E.  318;  Morrison  v. 
City  of  Syracuse,  175  N.  Y.  523,  67 
N.  B.  1085;  Rusch  v.  Dubuque,  116 
Iowa  402,  90  N.  W.  80;  Oesterreich 
V.  Detroit,  137  Mich.  415,  100  N.  W. 
593. 

^  Bucker  v.  Covington,  69  Ind.  33, 
35  Am.  Rep.  202;  Bender  v.  Min- 
den,  124  Iowa  685,  100  N.  W.  352; 
Kendall  v.  Albia,  73  Iowa  241,  34 
N.  W.  833;  Covington  v.  Manwaring, 
113  Ky.  592,  68  S.  W.  625,  24  Ky. 
L.  423;  Darling  v.  New  York,  18 
Hun  (N.  Y.)  340;  Robb  v.  Connells- 
ville  Borough,  137  Pa.  St.  42,  20  Atl. 
564;  Collins  v.  Janesville,  111  Wis. 
348,  87  N.  W.  241,  1087.  See  also, 
Oleson  V.  Lake  Shore  &c.  R.  Co.,  143 
Ind.  405,  42  N.  E.  736,  32  L.  R.  A. 
149;  3  Elliott  on  Railroads,  §  1165, 
note  157. 

"'  Many  cases  are  collected  and  re- 
viewed in  City  of  Valparaiso  v. 
Schwerdt,  40  Ind.  App.  608,  611,  82 
N.  E.  923,  where  it  is  said:  "He  is 
not,  as  a  matter  of  law,  guilty  of 
negligence,  under  ail  circumstances, 
in  failing  to  discover  even  an  open 
defect.  Barnes  v.  Town  of  Marcus 
(1896),  96  Iowa  675,  65  N.  W.  984. 
This  is  especially  true  when  a  per- 
son's attention  is  diverted  by  some 
sufficient  cause,  as  when  he  steps 
into  an  open  hatchway  while  look- 
ing at  other  objects  (Barstow  v. 
City  of  Berlin  [1874],  34  Wis.  357); 
or  strikes  his  foot  on  a  misplaced 
plank  while  looking  at  a  runaway 
(Weisenberg  v.  City  of  Appleton 
[1870],  26  Wis.  56,  7  Am.  Rep.  39); 


or,  while  running  along  with  his 
hands  in  his  pockets,  stumbles  over 
a  projection  (Wilton  v.  City  of 
Flint  [1901],  128  Mich.  156,  87 
N.  W.  86);  or,  while  watching  chil- 
dren at  play,  steps  into  a  hole  in 
the  sidewalk  (Collins  v.  Janesville, 
[1903]  117  Wis.  415,  94  N.  W.  309); 
or  where,  upon  hearing  a  whistle 
that  startles  and  frightens  a  wom- 
an, she  stumbles  over  a  loose  plank 
(Graves  v.  City  of  Battle  Creek 
[1893],  95  Mich.  266,  54  N.  W.  757, 
19  Li.  R.  A.  641,  35  Am.  St.  561); 
or  where  a  person  is  accosted  by  a 
friend  and  slips  upon  a  hummock 
of  ice  (Kenyon  v.  City  of  Mondovi 
[1897],  98  Wis.  50,  73  N.  W.  314); 
or  where  one,  in  going  down  the 
steps  of  a  restaurant,  and  on  reach- 
ing the  pavement,  suddenly  turns, 
and  in  doing  so  steps  into  an  open 
ing  leading  into  a  basement  (City 
of  Chicago  v.  Babcock  [1892],  143 
111.  358,  32  N.  E.  271);  or  where  one 
while  looking  at  a  ferryboat,  steps 
into  a  hole  in  the  sidewalk  (Wood 
V.  City  of  Boston  [1876],  121  Mass. 
337) ;  or  where  a  woman,  on  leaving 
her  home,  endeavors  to  step  over  an 
open  water-box,  situated  immedi- 
ately in  front  of  her  doorstep,  know- 
ing it  to  be  there,  and  steps  into 
the  same  (Mosheuvel  v.  District 
of  Columbia,  191  U.  S.  247,  48  L. 
ed.  170,  24  Sup.  Ct.  57)."  See  also, 
Johnson  v.  Fargo,  15  N.  Dak.  525, 
108  N.  W.  243;  Fletcher  v.  Ells- 
worth, 53  Kan.  751,  37  Pac.  115; 
Maysville  v.  Guilfoyle,  110  Ky.  670, 
62  S.  W.  493,  23  Ky.  L.  43;  Webb  v. 
Heintz,  52  Ore.  444,  97  Pac.  753; 
West  V.  Eau  Claire,  89  Wis.  31,  61 
N.  W.  313;  Strack  v.  Milwaukee,  121 
Wis.  91,  98  N.  W.  947.  But  comparp 
Coffey  V.  Carthage,  186  Mo.  573,  85 
S.  W.  532;  Dubois  v.  Kingston.  102 
N.  Y.  219,  6  N.  E.  273,  55  Am.  Rep. 
804;  Benton  v.  Philadelphia,  198  Pa. 
396,  48  Atl.  267. 
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edge  of  the  defect  and  failure  to  remember  it  at  the  time  may  not 
necessarily  constitute  contributory  negligence."  So,  there  are  many 
cases  in  which  a  miscalculation  or  error  of  judgment  will  not  prevent 
a  recovery.*^  And  acts  in  an  emergency  inot  caused  by  the  traveler's 
own  fault  may  not  defeat  a  recovery  even  though  they  might  be 
deemed  to  make  him  guilty  of  contributory  negligence  under  other 
circumstances.*"  So,  the  mere  fact  that  one  is  traveling  at  night 
does  not  make  him  guilty  of  contributory  negligence;®^  but  it  may 
have  an  important  bearing  upon  the  question,  ordinary  and  reasonable 
care  under  the  circumstances  being  required,*^  and  ordinary  care  in 


»» Birmingham  v.  Starr.  112  Ala. 
98,  20  So.  424;  Town  of  Corinth  v. 
Lawrence,  —  Ky.  — ,  127  S.  W.  1009; 
Maloy  V.  St.  Paul,  54  Minn.  398,  56 
N.  W.  94;  Vergln  v.  Saginaw,  125 
Mich.  499,  84  N.  "W.  1075;  City  ot 
Knoxville  v.  Cox,  103  Tenn.  368,  53 
S.  W.  734;  McQuillan  v.  Seattle,  10 
"Wash.  464,  38  Pac.  1119,  45  Am.  St. 
799;  Lyon  v.  Grand  Rapids,  121  Wis. 
609,  99  N.  W<  311.  See  also.  City  of 
Covington  v.  Manwaring,  113  Ky. 
592,  68  S.  W.  625,  24  Ky.  L.  423; 
City  of  Latonia  v.  Ebenschweiger 
(Ky.),  118  S.  W.  946. 

"Idlett  V.  Atlanta,  123  Ga.  821, 
51  S.  E.  709;  Town  of  Gosport  v. 
Evans,  112  Ind.  133,  IS  N.  E.  256, 
2  Am.  St.  164;  Rea  v.  Sioux  City, 
.127  Iowa  615,  103  N.  W.  949;  Fischer 
v.  St.  Louis,  189  Mo.  567,  88  S.  W. 
82,  107  Am.  St.  380;  Sias  v.  Reed 
City,  103  Mich.  312,  61  N.  W.  502;' 
Orleans  v.  Perry,  24  Neb.  831,  40 
N.  W.  417;  Parcells  v.  Auburn,  77 
Hun  (N.  y.)  137,  28  N.  Y.  S.  471; 
CoUett  v.  New  York,  51  App.  Div. 
(N.  Y.)  394,  64  N.  Y.  S.  693.  See 
also,  Mosheuvel  v.  District  of  Co- 
lumbia, 191  U.  S.  247,  48  L.  ed.  170, 
24  Sup.  Ct.  57.  But  compare  Tuttle 
V.  Clear  Lake  (Iowa),  102  N.  W. 
136;  Church  v.  Howard  City,  111 
Mich.  298,  69  N.  W.  651,  66  Am.  St. 
396. 

•"  Sears  v.  Dennis,  105  Mass.  310; 
Mallov  v.  Walker  Tp.,  77  Mich.  448. 
43  N.  W.  1012,  6  L.  R.  A.  695n;  Bly 
V.  Whitehall,  120  N.  Y.  506,  24  N.  E. 
943;  Halstead  v.  Warsaw,  43  App. 
Div.  (N.  Y.)  39,  59  N.  Y.  S.  518; 
Akers   v.   New  York,   14   Misc.    (N. 


Y.)  524,  35  N.  Y.  S.  1099;  Schafer 
V.  New  York,  154  N.  Y.  466,  48  N.  E. 
749;  Corcoran  v.  New  York.  188  N. 
Y.  131,  80  N.  E.  660.  See  also,  Kerr 
V.  Boston  &c.  R.  Co.,  188  Mass.  434, 
74  N.  E.  669.  But  see  Fruh  v.  Phila- 
delphia, 11  Pa.  Co.  Ct.  473;  Berg  v. 
Milwaukee,  83  Wis.  599,  53  N.  W. 
890. 

"Clayton  v.  Brooks,  150  111.  97, 
37  N.  E.  574;  City  of  Laporte  v. 
Henry,  41  Ind.  App.  197,  83  N.  E. 
655;  Graham  v.  Oxford,  105  Iowa 
705,  75  N.  W.  473;  Bussell  v.  Ft. 
Dodge,  126  Iowa  308,  101  N.  W.  1126; 
Maultby  v.  Leavenworth,  28  Kan. 
745;  Brackenridge  v.  Pitchburg,  145 
Mass.  160,  13  N.  E.  457  (even  with 
a  blind  horse) ;  Taylor  v.  Jackson, 
151  Mich.  639,  115  N.  W.  977;  Sweet 
V.  Poughkeepsie,  97  App.  Div.  (N. 
Y.)  82,  89  N.  Y.  S.  618  (even  at  a 
trot).  See  also,  Rainey  v.  Lawrence, 
70  Kan.  518,  79  Pac.  116;  Pascagoula 
V.  Kirkwood,  86  Miss.  630,  38  So. 
547;  May  v.  Anaconda,  26  Mont.  140, 
66  Pac.  759;  Baker  v.  Grand  Rapids, 
111  Mich.  447,  69  N.  W.  740;  Ken- 
nedy V.  Greenville,  78  S.  Car.  124, 
58  S.  E.  989;  Bowman  v.  Ogden  City, 
33  Utah  196,  93  Pac.  561. 

»=  Clayton  v.  Brooks,  150  111.  97, 
37  N.  B.  574;  City  of  Bedford  v. 
Neal,  143  Ind.  425,  41  N.  E.  1029, 
42  N.  E.  815;  Hall  v.  Manson,  90 
Iowa  585,  58  N.  W.  881;  Holding  v, 
St.  Joseph.  92  Mo.  App.  143;  Cum- 
mins V.  Syracuse,  100  N.  Y.  637,  3 
N.  E.  680;  O'Neil  v.  Bates,  20  R  I. 
793,  40  Atl.  236.  The  fact  that  it 
was  dark  may,  on  the  other  hand, 
tend    to    show   freedom    from    con- 
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the  dark  may  require  greater  caution  than  in  the  daytime.*'  And 
one  who  knows  of  an  obstruction  and  attempts  to  pass  it  when  in 
consequence  of  the  darkness  he  cannot  see,  and  a  reasonably  prudent 
man  would  not  attempt  to  pass,  cannot  well  complain  if  he  is  injured 
thereby."*  So,  it  has  been  held  to  be  contributory  negligence  to  drive 
at  a  trot  in  the  dark  in  close  proximity  to  a  place  of  known  danger.'"'' 
Although  a  traveler  is  not  necessarily  guilty  of  contributory  negli- 
gence merely  because  he  knows  of,  and  attempts  to  pass,  a  defect 
which  can  apparently  be  safely  passed  in  the  exercise  of  ordinary 
care,  and  is  not  obliged  to  take  an  indirect  and  more  inconvenient 
way  in  such  a  case  even  though  it  may  be  safer,^"  yet  if  he  voluntarily 
chooses  the  unsafe  way  with  knowledge  of  the  danger  when  there  is 
another,  which  he  knows  is  safe,  by  which  he  can  easily  and  without 
material  inconvenience  avoid  the  danger,  he  cannot  recover  for  an 
injury  thus  caused  where  the  danger  is  apparently  so  great  that  an 
ordinarily  prudent  man  would  not  undertake  it."'     The  mere  fact 


tributory  negligence  as  where  he 
does  not  see  a  defect  which  he  could 
have  seen  in  day  time.  Seward  v. 
Wilmington,  2  Marv.  (Del.)  189,  42 
Atl.  451;  Town  of  Newcastle  v. 
Grubbs,  171  Ind.  482,  86  N.  E.  757; 
Hall  V.  Incorporated  Town  of  Man- 
son,  99  Iowa  698,  68  N.  "W.  922,  34 
L.  R.  A.  207;  Drew  v.  Town  of  Sut- 
ton, 55  Vt.  586,  45  Am.  Rep.  644n; 
Springfield  v.  Rosenmeyer,  52  III. 
App.  301.  See  also  Denver  v.  Hyatt, 
28  Colo.  129,  63  Pac.  403. 

"  Hall  V.  Manson,  90  Iowa  585,  58 
N.  W.  881;  Stier  v.  Oskaloosa,  41 
Iowa  353.  See  also,  City  of  Bedford 
V.  Neal,  143  Ind.  425,  41  N.  E.  1029, 
42  N.  E.  815;  City  of  Guthrie  v. 
Swan,  5  Okla.  779,  51  Pac.  562. 

"Town  of  Boswell  v.  Wakley,  149 
Ind.  64,  48  N.  E.  637;  Mt.  Vernon  v. 
Dusouchett,  2  Ind.  586,  74  Am.  Dec. 
467n;  Perry  v.  Ceder  Falls,  87  Iowa 
315,  54  N.  W.  225;  Caven  v.  Troy, 
32  App.  Div.  (N.  Y.)  154,  52  N.  Y.  S. 
804;  Messenger  v.  Bridgetown,  31 
Can    S   C   279 

•o  Smith  V.  Jackson,  106  Mich.  136, 
63  N.  W.  982.  See  also,  City  of  Vin- 
cennes  v.  Thuis,  28  Ind.  App.  523, 
63  N.  E.  315;  Arey  v.  Newton,  148 
Mass.  598,  20  N.  E.  327,  12  Am.  St. 
604;    Knowlton  v.  Augusta,  84  Me. 


572,  24  Atl.  1039;  Hesser  v.  Grafton, 
33  W.  Va.  548,  11  S.  B.  211. 

"Waverly  v.  Henry,  67  111!  App. 
407;  Danville  v.  Makemson,  32  111. 
App.  112;  Town  of  Fowler  v.  Lin- 
quist,  138  Ind.  566,  37  N.  B.  133; 
Barnes  v.  Marcus,  96  Iowa  675,  65 
N.  W.  984;  Kendall  v.  Albia,  73 
Iowa  241,  34  N.  W.  833;  Graney  v. 
St.  Louis,  141  Mo.  180,  42  S.  W. 
941;  Mellor  v.  Bridgeport,  191  Pa. 
St.  562,  43  Atl.  365;  Smith  v.  City  of 
Yankton,  23  S.  Dak.  352,  121  N.  W. 
848;  Jordan  v.  Seattle,  30  Wash.  298, 
70  Pac.  743;  Cairncross  v.  Pewau- 
kee,  86  Wis.  181,  56  N.  W.  648. 

"City  of  Rome  v.  Baker,  107  Ga. 
347,  33  S.  B.  406;  Lovenguth  v. 
Bloomington,  71  111.  238;  Centralia 
V.  Krouse,  64  111.  19;  Hartman  v. 
Muscatine,  70  Iowa  511,  30  N.  W. 
859;  Belleview  v.  England  (Ky.), 
118  S.  W.  994;  Sargeant  v.  Detroit, 
156  Mich.  291,  120  N.  W.  792;  Fri- 
day v.  Moorhead,  84  Minn.  273,  87 
N.  W.  780;  Wright  v.  St.  Cloud,  54 
Minn.  94,  55  N.  W.  819;  Harvey  v. 
Maiden,  188  Mass.  133.  74  N.  E.  327; 
Cohn  V.  Kansas  City,  108  Mo.  387, 
18  S.  W.  973;  Twogood  v.  New  York, 
102  N.  Y.  216,  6  N.  B.  275;  Rogers  v. 
Rome,  96  App.  Div.  (N.  Y.)  427,  89 
N.  Y.  S.  130;    Neal  v.  Marion,  126 
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that  the  plaintiff  was  violating  some  law  or  ordinance  at  the  time 
of  the  injury  will  not  ordinarily  defeat  a  recovery  unless  such  viola- 
tion or  unlawful  act  was  a  proximate  cause  of  the  injury .*'  In  some 
of  the  New  England  states,  however,  the  rule  is  somewhat  different^ 
at  least  in  case  of  violation  of  the  Sunday  law,  and  it  seems  to  be 
held  that  persons  who  are  injured  by  reason  of  defect  or  obstructions 
in  a  highway  while  traveling  on  that  day  in  violation  of  the  statute 
cannot  recover  in  any  event.®' 

§  1155.  (860)  Burden  of  proof  on  plaintiff — ^What  lie  must  show — 
Variance. — ^The  burden  of  proof  is  generally  upon  the  plaintiff  to  show 
that  the  place  where  he  was  injured  is  a  highway,^""  that  the  defect 


N.  Car.  412,  35  S.  B.  812;  Dayton 
v.  Taylor,  62  Ohio  St.  11,  56  N.  B. 
480;  Smith  v.  New  Castle,  178  Pa. 
St.  298,  35  Atl.  973;  Bohl  v.  Dell 
Rapids,  15  S.  Dak.  619,  91  N.  "W. 
315;  Devlne  v.  Fond  du  Lac,  113 
Wis.  61,  88  N.  B.  913.  The  rule  in 
some  jurisdictions  at  least,  might  be 
stated  in  even  stronger  terms,  and 
some  of  the  cases  above  cited  do 
not  limit  it  to  cases  in  which  the 
danger  is  so  great  that  an  ordina- 
rily prudent  man  would  not  under- 
take to  pass. 

''Cullman  v.  McMinn,  109  Ala. 
614,  19  So.  981;  City  of  Pueblo  v. 
Smith,  3  Colo.  App.  386,  33  Pac.  685; 
City  of  Chicago  v.  Keefe,  114  111. 
222,  2  N.  B.  267,  55  Am.  Rep.  860n; 
City  of  Atchison  v.  Acheson,  9  Kan. 
App.  33,  57  Pac.  248,  250;  Baker 
V.  Portland,  58  Me.  199,  4  Am.  Rep. 
274;  McVoy  v.  Knoxville,  85  Tenn. 
19,  1  S.  W.  498.  But  see  as  to  re- 
covery prevented  where  the  violation 
was  a  proximate  cause.  Herries  v. 
■Waterloo,  114  Iowa  374,  86  N.  W. 
306;  Anderson  v.  Wilmington,  2  Pen. 
(Del.)  28,  43  Atl.  841;  Heland  v. 
Lowell,  3  Allen  (Mass.)  407,  81  Am. 
Dec.  670;  Gribble  v.  Sioux  City,  38 
Iowa  390.  Compare  also.  Nocks  v. 
Whiting,  126  Iowa  405,  102  N.  W. 
109,  106  Am.  St.  371;  Streeter  v. 
Marshalltown,  123  Iowa  449,  99  N. 
W.  114;  City  of  Decatur  v.  Stoops, 
21  Ind.  App.  397,  52  N.  E.  623;  Luke 
V.  Bl  Paso  (Tex.  Civ.  App.),  6D  S. 
W.  363. 


»"  Ante,  §  821  (639).  It  is  also  held 
in  Massachusetts  that  there  can  be 
no  recovery  where  an  automobile  is 
not  registered  as  required  by  law. 
Feeley  v.  City  of  Melrose,  205  Mass. 
329,  91  N.  E.  306.  See  also,  Doherty  v. 
Ayer,  197  Mass.  241,  83  N.  B.  677, 
14  L.  R.  A.  (N.  S.)  816,  125  Am.  St. 
355 

™Thomp.  Neg.  (2d  ed.),  §§5969, 
7703.  See  also,  Spaulding  v.  Town  of 
Groton,  68  N.  H.  77, 44  Atl.  88;  Arnold 
V.  City  of  St.  Louis,  152  Mo.  173,  53 
S.  W.  900,  75  Am.  St.  447.  But  com- 
pare City  of  Louisville  v.  Snow,  107 
Ky.  536,  54  S.  W.  860.  21  Ky.  L. 
1268.  A  statement  of  a  member  of 
the  council  that  it  was  a  highway 
has  been  held  insufiSclent.  Stone  v. 
Langworthy,  20  R.  I.  602,  40  Atl.  832. 
See  also,  Hoffman  v.  City  of  Port 
Huron,  110  Mich.  616,  68  N.  W.  546. 
But  cornpare  Hampson  v.  Taylor,  15 
R.  I.  83,  8  Atl.  331,  23  Atl.  732.  It 
is  usually  essential  to  show  that  the 
place  was  a  highway,  because  the 
liability  springs  from  the  duty  to 
exercise  reasonable  care  to  keep  the 
highway  in  a  safe  condition  for 
travel.  It  is,  indeed,  the  chief  sup- 
port of  the  right  of  action.  But,  as 
appears  from  what  has  been  said,  it 
is  not  always  necessary  to  prove 
that  the  highway  was  regularly  es- 
tablished in  due  form  of  law;  it  is 
generally  enough  to  prove  that  it 
has  been  treated  as  a  highway  and 
that  travel  upon  it  has  been  ex- 
pressly or  impliedly  Invited.  City  of 
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existed,  that  it  caused  his  injury,^  that  the  defendant  was  negligent 
or  in  fault  for  not  repairing  it,^  and,  in  many  jurisdictions,  that  he 
was  himself  free  from  contributory  negligence."  Where  notice  of  the 
claim  is  made  a  prerequisite  to  an  action  against  the  city,  it  also  must 
be  shown.*    The  proof  must  correspond  with  the  allegations  and  is- 


Huntlngton  v.  McClurg,  22  Ind.  App. 
261,  53  N.  E.  658,  661;  Schafer  v. 
Mayor  of  New  York,  154  N.  Y.  466, 
48  N.  E.  749.  See  also,  D'Amlco  v. 
Boston,  176  Mass.  599,  58  N.  E.  158; 
Campbell  v.  City  of  Elkins,  58  W. 
Va.  308,  52  S.  E.  220,  2  L.  R.  A.  (N. 
S.)  159n.  And  in  International  &c. 
R.  Co.  V.  Morin,  —  Tex.  Civ.  App.  — , 
116  S.  "W.  656,  it  was  held  that  a  wit- 
ness might  testify  as  to  the  location 
of  a  commonly  used  street  or  road, 
and  its  width,  and  that  a  railroad 
track  was  at  a  certain  place  in  a 
city  street.  See  also,  Illinois  Cent. 
R.  Co.  V.  Smith,  133  Ky.  732,  118  S. 
W.  933;  Click  v.  Lamar  County,  79 
Tex.  121,  14  S.  W.  1048;  Sachra  v. 
Manilla,  120  Iowa  562,  95  N.  W.  198 
(name  of  street  as  shown  on  town 
map). 

^Lester  v.  Pittsford,  7  Vt.  158; 
Pennsylvania  Co.  v.  Hensil,  70  Ind. 
569,  36  Am.  Rep.  188;  Philadelphia 
&c.  R.  Co.  V.  Boyer,  97  Pa.  St.  91; 
Mayor  of  Macon  v.  Dykes,  103  Ga. 
847,  81  S.  E.  443;  Small  v.  Town  of 
Prentice,  102  Wis.  256,  78  N.  W.  415. 
See  also.  Brown  v.  Atlanta,  66  Ga. 
71;  Collins  v.  "Waltham,  151  Mass. 
196,  24  N.  E.  327;  City  of  Guthrie  v. 
Thistle,  5  Okla.  517,  49  Pac.  1003; 
Hyer  v.  Janesville,  101  Wis.  371,  77 
N.  W.  729.  See  also,  note  in  20  L. 
R.  A.  (N.  S.)  732.  Absence  of  guard 
rail  held  proximate  cause  in  Boone 
V.  East  Norwegian  Tp.,  192  Pa..  St. 
206,  43  Atl.  1025. 

'  See  Davis  v.  Alexander  City,  137 
Ala.  206,  33  So.  863;  Jarrell  v.  Wil- 
mington, 4  Pen.  (Del.)  454,  56  Atl. 
379;  Newton  v.  Worcester,  174  Mass. 
181,  54  N.  E.  521;  Carey  v.  Kansas 
City,  187  Mo.  715,  86  S.  W.  438,  70 
L.  R.  A.  65.  The  mere  happening  of 
an  accident  is  not  ordinarily  sufiB- 
cient  proof  of  negligence.  City  of 
Atlanta  v.  Stewart,  117  Ga.  144,  43 
S.  E.  443;  Beatty  v.  Gilmore,  16  Pa. 
St.  463,  55  Am.  Dec.  514;    Hale  v. 


Smith,  78  N.  Y.  480;  Baltimore  Ele- 
vator Co.  V.  Neal,  65  Md.  438,  5  Atl. 
338;  Wabash  &c.  R.  Co.  v.  Locke,  112 
Ind.  404,  14  N.  E.  391,  2  Am.  St. 
193;  Grossenbach  v.  Milwaukee,  65 
Wis.  81,  26  N.  W.  182,  56  Am.  Rep. 
614.  But  compare  Beall  v.  Seattle, 
28  Wash.  593,  69  Pac.  12,  92  Am.  St. 
892.  For  definition  of  word  "acci- 
dent," see  Nave  v.  Flack,  90  Ind. 
205,  210,  46  Am.  Rep.  205;  Browne 
Judicial  Inter.,  4. 

''Upon  this  question  there  is  a 
wide  diversity  of  opinion.  See  City 
of  Lincoln  v.  Walker,  5  Am.  &  Eng. 
Corp.  Cas.  610,  615,  where  the  cases 
are  collected  and  the  states  are  ar- 
ranged in  alphabetical  order. 

■■Wentworth  v.  Summit,  60  Wis. 
281,  19  N.  W.  97;  Dorsey  v.  Racine, 
60  Wis.  292,  18  N.  W.  928;  Reining 
V.  Buffalo,  102  N.  Y.  308,  6  N.  B. 
792  (overruling  Nagel  v.  Buffalo,  34 
Hun  (N.  Y.)  1);  Crocker  v.  City  of 
Hartford,  66  Conn.  387,  34  Atl.  98; 
Pardey  v.  Incorporated  Town  of  Me- 
chanicsville,  101  Iowa  266,  70  N.  W. 
189  (holding  this  a  material  allega- 
tion); Huntington  v.  Calais,  105  M-j. 
144,  73  Atl.  829;  Batchelder  v.  White, 
28  R.  I.  465,  68  Atl.  320;  Winter  v. 
Niagara  Falls,  190  N.  Y.  198,  82 
N.  E.  1101,  123  Am.  St.  540,  and  note. 
But  see  Frisby  v.  Town  of  Marshall, 
119  N.  Car.  570,  26  S.  E.  251  (holding 
such  an  allegation  unnecessary  in 
the  complaint).  It  was  held  in  May 
V.  City  of  Boston,  150  Mass.  517,  23 
N.  E.  220,  that  the  fact  that  the 
plaintiff  was  ill,  and  for  part  of  the 
time  under  the  Influence  of  opiates, 
was  not  sufficient  to  excuse  the  fail- 
ure to  give  notice.  The  court  cited 
McNulty  V.  City  of  Cambridge,  130 
Mass.  275;  Lyons  v.  Cambridge,  132 
Mass.  534;  Mitchell  v.  City  of 
Worcester,  129  Mass.  525.  So  in  Saun- 
ders V.  City  of  Boston,  167  Mass. 
595,  46  N.  E.  98.  See  also,  Wintpr 
V.  Niagara  Palls,  190  N.  Y.  198,  82 
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sues,"  but  it  is  sufficient  if  the  substance  of  the  issue  be  proved,*  and 
a  slight  or  immaterial  variance,  which  is  not  misleading,  is  not  fatal.  ^ 

§  1156.  (861)  Evidence — ^Material  circumstances. — For  the  pur- 
pose of  showing  the  existence  of  the  defect,  it  is  competent  to  prove 
the  condition  of  the  place,  where  it  has  remained  unchanged,  for  sev- 
eral days  before  or  after  the  accident.*    But  evidence  that  other  side- 


N.  E.  1101,  123  Am.  St.  540  (infancy 
not  a  good  excuse).  But  see,  as  to 
what  is  a  sufficient  excuse.  Barclay 
V.  City  of  Boston,  167  Mass.  596,  46 
N.  E.  113;  Porsythe  v.  Oswego,  191 
N.  Y.  441,  84  N.  E.  392,  123  Am.  St. 
605.  See  also.  Woods  v.  Lisbon,  138 
Iowa  402,  116  N.  W.  143,  128  Am.  St. 
208,  16  L.  R.  A.  (N.  S.)  886n.  The 
general  subject,  including  the  con- 
stitutionality of  such  statutes  and 
what  the  notice  must  show,  has  al- 
ready been  treated.  Ante,  §§  824 
(642),  825  (643). 

°  Harrington  v.  Hamburg,  85  Iowa 
272,  52  N.  W.  201;  Wittman  v.  New 
York,  80  App.  Div..  (N.  Y.)  585,  80 
N.  Y.  S.  1022.  See  also,  Birmingham 
V.  Taylor,  105  Ala.  170,  16  So.  576; 
Hesselbach  v.  St.  Louis,  179  Mo.  505, 
78  S.  W.  1009;  Gagen  v.  Janesville, 
106  Wis.  662,  82  N.  W.  558.  So  the 
notice  of  claim  or  injury  required 
by  statute  must  usually  be  substan- 
tially followed  by  the  plaintiff  in 
pleading  and  proof.  Denver  v.  Bar- 
ron, 6  Colo.  App.  72,  89  Pac.  989; 
Shallow  V.  Salem,  136  Mass.  136; 
McCarroll  v.  Spokane,  34  Wash.  344, 
75  Pac.  973;  Van  Frachen  v.  Ft. 
Howard,  88  Wis.  570,  60  N.  W.  1062. . 

» City  of  Joliet  v.  Johnson,  177  111. 
178,  52  N.  E.  498;  Rock  Island  v. 
Cuinely.  126  111.  408,  18  N.  E.  753; 
Town  of  Nappanee  v.  Ruckman,  7 
Ind.  App.  361,  34  N.  B.  609;  Rea  v. 
Sioux  City,  127  Iowa  615,  103  N.  W. 
949;  McCIammy  v.  Spokane,  36 
Wash.  339,  78  Pac.  912. 

'  This  is  true  both  as  to  the  statu- 
tory notice  and  proof  and  the  com- 
plaint and  proof.  Thus  a  variance 
of  several  feet  or  more  in  the  loca- 
tion of  the  defect  has  been  held  im- 
material. Williams  v.  City  of  Lan- 
sing, 152  Mich.  169,  115  N.  W.  961; 
Cowan  v.  Bucksport,  98  Me.  305,  56 


Atl.  901;  South  Omaha  v.  Taylor,  4 
Neb.  (Unof.)  757,  96  N.  W.  209; 
Piper  V.  Spokane,  22  Wash.  147,  60 
Pac.  138;  Kolb  v.  Pond  du  Lac,  118 
Wis.  311,  95  N.  W.  149;  Perry  v. 
Sheldon,  —  R.  I.  — ,  75  Atl.  690; 
Niblett  V.  Nashville,  12  Heisk. 
(Tenn.)  684,  27  Am.  Rep.  755n; 
Masters  v.  Troy,  50  Hun  (N.  Y.) 
483,  3  N.  Y.  S.  450.  But  see  Presky 
v.  Degnon-McLean  Contracting  Co., 
125  App.  Div.  (N.  Y.)  381,  109 
N.  Y.  S.  883,  So  as  to  a  slight 
variance  as  to  the  nature  of  the 
defect.  Town  of  Cicero  v.  Bar- 
telme,  212  111.  256,  72  N.  E.  437; 
Epelett  V.  Sault  Ste.  Marie,  144 
Mich.  392,  108  N.  W.  360.  See  also, 
City  of  Bloomington  v.  Woodworth, 
40  Ind.  App.  373,  81  N.  E.  611;  City 
of  Denver  v.  Baldsari,  15  Colo.  App. 
157,  61  Pac.  190;  Duncan. v.  Grand 
Rapids,  121  Wis.  626,  99  N.  W.  317. 
But  see,  for  variances  held  fatal, 
Ayres  v.  Chicago,  111  111.  406;  Kane 
V.  Joliet,  103  111.  App.  195;  Caven 
V.  Troy,  15  App.  Div.  (N.  Y.)  163, 
44  N.  Y.  S.  244. 

'City  of  Chicago  v.  Dalle,  115  HI. 
386,  5  N.  E.  578;  Berrenberg  v.  Bos- 
ton, 137  Mass.  231,  50  Am.  Rep.  296n; 
De  Forest  v.  U.tica,  69  N.  Y.  614; 
Abilene  v.  Hendricks,  36  Kan.  196, 
IJ  .Pac.  I2l;  City  of  Indianapolis 
V.  Scott,  72  Ind.  196;  Hall  v.  City 
of  Austin,.  73  Minn.  134,  75  N.  W. 
1121;  Lorig  v.  City  of  Davenport,  99 
Iowa  479,  68  N.  W.  717;  Bailey  v. 
City  of  Centerville,  108  Iowa  20,  78 
N.  W.  831;  Hofacre  v.  Monticello, 
128  Iowa  239,  103  N.  W.  488;  Butts 
V.  City  of  Eaton  Rapids,  116  Mich. 
539,  74  N.  W.  872.  In  Williams  v. 
Lansing,  152  Mich.  169,  115  N.  W. 
961,  which  was  an  action  for  in- 
juries caused  by  a  defective  side- 
walk, testimony  of  a  witness  as  to 


719 


ACTIONS  FOE  PERSONAL  INJURIES. 


1156 


walks  in  the'  neighborhood  were  out  of  repair  is  generally  inadmis- 
sible.® The  plaintiff  has  a  right  to  prove  all  relevant  and  material 
circumstances  attending  the  accident,'"  as  well  as  such  declarations 
of  the  parties  at  the  time  as  form  part  of  the  res  gestae;''  but  declara- 
tions of  the  injured  person  not  forming  part  of  the  res  gestae,  and  not 
coming  within  the  rule  allowing  proof  of  statements  indicative  of 
pain,  are  not  competent.'"     Whatever  is  so  connected  with  the  act, 


defects  in  the  walk  at  the  place 
of  the  Injury  and  In  the  immediate 
vicinity,  observed  by  him  a  week  or 
two  after  the  injury,  was  held  ad- 
missible to  show  that,  if  the  city 
had  inspected  the  walk  within 
a  reasonable  time,  it  would  have 
discovered  its  defective  condition, 
where  the  evidence  warranted  the 
inference  that  no  change  had  been 
made  in  the  walk  from  the  time  of 
the  injury  to  the  time  the  witness 
made  his  observation;  and  so  where 
the  owner  of  the  property  adjacent 
to  the  place  where  the  injury  oc- 
curred had  testified  that  he  had 
repaired  the  walk  about  three 
months  before  the  injury,  his  testi- 
mony on  cross-examination  that  the 
walk  was  in  bad  condition  before  he 
repaired  it  was  held  competent  on 
the  question  of  the  walk's  condition 
at  the  time  of  the  injury,  since  the 
jury  were  not  bound  to  find  that 
the  witness  had  properly  repaired 
the  walk. 

"Ruggles  V.  Nevada,  63  Iowa  185, 
18  N.  W.  866;  Dundas  v.  Lansing,  75 
Mich.  499,  13  Am.  St.  457,  5  L.  R. 
A.  143n;  Radichel  v.  Kendall,  121 
Wis.  560,  99  N.  W.  348.  Compare 
Cox  V.  Westchester  Turhp.  Co.,  33 
Barb.  (N.  Y.)  414.  Evidence  of  gen- 
eral bad  condition  of  the  same  side- 
walk in  the  neighborhood  has,  how- 
ever, been  held  admissible.  Lyons 
V.  City  of  Red  Wing,  76  Minn.  20, 
78  N.  W.  868;  Bailey  v.  City  of  Cen- 
terville,  108  Iowa  20,  78  N.  W.  831; 
Harrison  v.  Ayrshire,  123  Iowa  528, 
99  N.  W.  132;  Kansas  City  v.  Mc- 
Donald, 60  Kan.  481,  57  Pac.  123,  45 
L.  R.  A.  429;  Canfield  v.  City  of 
Jackson,  112  Mich.  120,  70  N.  W.  444; 
Haynes  v.  City  of  Hillsdale,  113 
Mich.  44,  71  N.  W.  466;  Laurie  v. 
City  of  Ballard,  25  Wash.  127,   64 


Pac.  906;  Duncan  v.  Grand  Rapids, 
121  Wis.  626,  99  N.  W.  317.  But  in 
Lyon  v.  Grand  Rapids,  121  Wis.  609, 
99  N.  W.  311,  this  is  stated  to  be  the 
rule  where  the  specific  defect  is 
such  that  the  general  condition 
would  naturally  draw  atteiition  to 
it,  but  not  where  they  were  totally 
different. 
"  Hallahan  v.  New  York  &c.  R.  Co., 

102  N.  Y.  194,  6  N.  E.  287;  Clayton 
V.  Brooks.  31  111.  App.  62.  See  also, 
as  to  evidence  in  defense  and  re- 
buttal, O'Brien  v.  Woburn,  184  Mass. 
598,  69  N.  E.  350;  Turner  v.  New- 
burgh,  109  N.  Y.  301,  16  N.  E.  344,  4 
Am.  St.  453. 

"Lund  v.  Inhabitants,  9  Cush. 
(Mass.)  36;  liVink  v.  Coe,  4  Greene 
(Iowa)  555,  61  Am.  Dec.  141; 
Brownell  v.  Pacific  R.  Co.,  47  Mo. 
239;  Stoeckman  v.  Terre  Haute  &c. 
R.  Co.,  15  Mo.  App.  503;  Harriman 
V.  Stowe,  57  Mo.  93;  Casey  v.  New 
York  &c.  R.  Co.,  78  N.  Y.  518;  Baker 
V.  Gausin,  76  Ind.  317;  Leahey  v. 
Cass  Ave.  &c.  R.  Co.,  97  Mo.  165,  10 
S.  W.  58,  10  Am.  St.  300;  Chicago 
&c.  R.  Co.  V.  Becker,  128  111.  545,  21 
N.  B.  524,  15  Am.  St.  144;  Augusta 
&c.  R.  Co.  V.  Randall,  79  Ga.  304,  4 
S.  E.  674. 

"Martin  v.  New  York  &c.  R.  Co., 

103  N.  Y.  626,  6  N.  E.  505;  Waldele 
V.  New  York  &c.  R.  Co.,  95  N.  Y. 
274,  47  Am.  Rep.  41.  See  also,  Austin 
V.  Ritz,  72  Tex.  391,  9  S.  W.  884.  The 
rule  that  declarations  made  after 
the  occurrence  are  not  competent  is 
a  familiar  one,  and  the  chief  difii- 
culty  lies  in  applying  it.  The  cause 
of  this  diflSculty  springs  from  the 
fact  that  the  line  which  separates 
acts  forming  part  of  the  thing  done 
and  those  which  take  place  after 
it  has  been  done  is  not  always  easily 
traced.    It  may  be   said,   however, 
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Silent  or  transaction  as  to  form  part  of  it  is  competent,  but  self-serv- 
ing declarations  made  subsequently  are  not  admissible  in  evidence, 
so  that  the  test  of  competency  is  supplied  by  ascertaining  whether 
the  declarations  are  so  blended  and  interwoven  with  the  act,  event 
or  transaction  as  to  be  a  part  of  it.^^ 

§  1157.  (862)  Evidence — ^Notice. — ^Where  the  defect  which  caused 
the  injury  is  attributable  to  the  act  of  the  public  corporation  itself, 
then,  as  we  have  seen,  it  is  not  usually  incumbent  upon  the  plaintiff 
to  prove  notice,^*  but  even  this  rule  lias  an  exception,  apparent  rather 
than  real,  for,  where  the  defect  is  a  latent  one,  the  municipality  is 
not  generally  liable,  unless  there  is  evidence  charging  it  with  notice.^" 
There  is,  obviously,  an  important  distinction  between  concealed  de- 
fects such  as  ordinary  care  would  not  reveal  and  defects  open  to  dis- 
covery by  the  exercise  of  ordinary  care.  But  the  rule  protecting 
municipal  corporations  from  liability  for  latent  defects,  where  knowl- 

that  if  the  act  has  been  fully  per-  Sullivan,   101   Wis.    608,   77   N.   W. 

formed,    or    the    event    has    fully  870. 

passed,  then  self-serving  declarations        "  Joliet  v.  Walker.  7  111.  App.  267; 

are  not  competent,  no  matter  how  Scanlon  v.  New  Tork,  12  Daly   (N. 

brief  the  interval  of  time;  if  the  act  Y.)  81;  Hunt  v.  New  York,  52  N.  Y. 

has  not  been  performed  or  the  event  Super.  Ct.  198;  Hart  v.  Brooklyn,  36 

has   not   passed,   then   the    declara-  Barb.    (N.  Y.)    226;    Carvin  v.  City 

tlons  may  be  admissible,   although  of  St.  Louis,  151  Mo.  334,  52  S.  W. 

the  transaction  or  act  covers  a  con-  210;    Hanscom  v.  Boston,  141  Mass. 

siderable  period  of  time.  242,   5  N.  E.  249.    In  the  case  last 

"  See   as  to   declarations   of   mu-  cited  it  was  said :    "We  think  the  de- 

nicipal  oflScers,  Snook  v.  Anaconda,  feet  must  be  one  which  the  proper 

26  Mont.  128,  66  Pac.  756;   Smyth  v.  officers    either    had    knowledge,    or, 

Bangor,  72  Me.  249.     In  Escher  v.  by  the  exercise  of  reasonable  care 

Carroll    County,    —    Iowa    — ,    125  and     diligence,     might     have     had 

N.  W.  810,  it  was  held  incompetent  knowledge  of  in  time  to  have  rem- 

for  the  plaintiff  to  detail  his  conver-  edied  it,  or  to  have  prevented  the  in- 

sation  with  a  member  of  the  defend-  jury    complained    of."     The    court 

ant's  board  of  supervisors  in  which,  cited  as  supporting  Its  ruling,   Ly- 

after    the    injury,    such    supervisor  man   v.   Hampshire,  140   Mass.   311, 

told  the  plaintiff  that  the  bridge  in  3   N.   E.   211;    Purple  v.  Greenfield, 

question  had  been  inspected  before  138  Mass.   1;    Rooney  v.   Randolph, 

the  injury  and  found  to  be  in  bad  128  Mass.  580;   Harriman  v.  Boston, 

condition.    See  also,  Yordy  v.  Mar-  114    Mass.   241.     In    Portsmouth   v. 

shall  County,  86  Iowa  340,  53  N.  W.  Houseman,  109  Va.  554,  65  S.  E.  11, 

298.   That  city  had  taken  an  indem-  it  Is  held  that  constructive   notice 

nity  bond  is  held  not  competent  in  cannot  be  presumed  from  the  fact 

Hughes  V.  City  of  Detroit,  —  Mich,  that  a  patrolman  in  whose  district 

— ,  126  N.  W.  214.  the  alleged  defect  existed  was  per- 

"  See  also.  City  of  Ft.  Wayne  v.  mitted  to  leave  the  court's  jurisdic- 

Patterson,  3  Ind.  App.  34,  29  N.  E.  tion  without  testifying  in  an  action 

167,    168     (citing    text) ;     Boltz    v.  against  the  city  for  damages  for  the 

injury  caused  by  such  defect. 


ACTIONS  FOR  PEKSONAL  INJDEIES. 


§  1157 


edge  is  not  brought  home  to  them,  does  not  protect  them  where  or- 
dinary care  would  have  revealed  the  defect,  nor  does  it  protect  them 
where  reasonable  care  and  skill  would  have  enabled  them  to  foresee 
and  provide  against  injury  from  the  defect.^"  This  rule  requires 
them  to  exercise  ordinary  care  and  diligence  to  provide  against  the 
decay  and  weakening  of  timber  from  age  or  the  action  of  the  ele- 
ments.^' The  authorities  recognize  two  kinds  of  notice,  actual  and 
constructive;  and  notice  imparted  by  the  nature  of  the  work  itself, 
or  given  to  some  officer  of  the  municipality,^*  may  be  considered  as 
actual  notice,  while  notice  inferred  from  lapse  of  time  or  other  cir- 
cumstances may  be  considered  as  constructive  notice.^*  Constructive 
notice  is  generally  proved  by  showing  the  existence  of  the  defect 
for  such  a  length  of  time  as  to  create  the  inference  that  it  could  not 
have  so  long  existed  unprotected  or  unremedied  without  negligence 
on  the  part  of  the  municipal  officers,  but  we  suppose  time  is  not  uni- 
versally the  controlling  element,  for  the  character  of  the  defect,  its 
location  and  surroundings  must  often  exert  an  important  influence 
upon  the  question.''"     For  the  purpose  of  proving  actual  notice,  it 


"Cusick  V.  Norwich,  40  Conn. 
375;    Kunz  v.  Troy,  104  N.  Y.  344, 

10  N.  E.  442,  58  Am.  Rep.  508;  Mar- 
ket V.  St.  Louis,  56  Mo.  189;  Weed  v. 
Ballston  Spa,  76  N.  Y.  329;  Gubaslco 
V.  New  York,  12  Daly  (N.  Y.)  183; 
Boucher  v.  New  Haven,  40  Conn. 
456.  See  also,  Wallace  v.  City  of 
New  Haven,  82  Conn.  527,  74  Atl. 
886;  City  of  Tipton  v.  Freeman,  — 
Ind.  App.  — ,  90  N.  E.  101.  Nor 
where  the  exercise  of  reasonable  su- 
pervision would  have  led  to  Its  dis- 
covery. City  of  St.  Paul  v.  Hyslop, 
174  Fed.  391.  See  also,  Hughes  v. 
Detroit,  —  Mich.  — ,  126  N.  W.  214. 

"  City  of  Indianapolis  v.  Scott,  72 
Ind.  196;  Rapho  v.  Moore,  68  Pa. 
St.  404,  8  Am.  Rep.  202;  Furnell  v. 
St.  Paul,  20  Minn.  117;  Carver  v. 
Jackson,  82  Miss.  583,  35  So.  157. 
See  also,  where  the  city  gave  per- 
mission to  do  the  act  that  caused 
the  defect,  Beall  v.  Seattle,  28  Wash. 
593,  69  Pac.  12,  92  Am.  St.  892,  61 
L.  R.  A.  583n;  Sutton  v.  Snohomish, 

11  Wash.  24,  39  Pac.  273,  48  Am. 
St.  847n;  ante,  §  808  (627). 

"We  have  already  considered  the 
question   of  notice  to  city  officers, 
46—11  Elliott  R.  and  S. 


and  we  need  here  do  little  more  than 
to  call  attention  to  what  was  there 
said.  Ante,  §§  805-811  (626-630); 
Salina  v.  Trosper,  27  Kan.  544; 
Monies  v.  Lynn,  119  Mass.  273;  Fos- 
ter v.  Boston,  127  Mass.  290;  Rogers 
V.  Shirley,  74  Me.  144;  Ripon  v. 
Bittel,  30  Wis.  614;  Welch  v.  Port- 
land, 77  Me.  384;  Sprague  v.  City 
of  Rochester,  159  N.  Y.  20,  53  N.  E. 
697.  Notice  to  a  citizen  is  not  notice 
to  the  corporation.  Donaldson  v. 
Boston,  16  Gray  (Mass.)  508.  Con- 
tra, Springer  v.  Bowdoinham,  7 
Greenl.   (Me.)   442. 

"Requa  v.  Rochester,  45  N.  Y. 
129,  6  Am.  Rep.  52;  Diveny  v.  El- 
mira,  51  N.  Y.  506;  Todd  v.  Troy, 
61  N.  Y.  506;  Alhrittin  v.  Huntsville, 
60  Ala.  486,  31  Am.  Rep.  46;  Board 
of  Commissioners  v.  Dombke,  94 
Ind.  72;  Dotton  v.  Common  Council, 
50  Mich.  129,  15  N.  W.  46;  Chicago 
V.  Dalle,  115  111.  386,  5  N.  E.  578; 
Chicago  V.  Fowler,  60  111.  322;  City 
of  Decatur  v.  Besten,  169  111.  340, 
48  N.  E.  186  (holding  it  a  question 
of  fact  for  the  jury). 

™  Fitzgerald  v.  Concord,  140  N. 
Car.  110,  52  S.  E.  309,  310.  The  ques- 
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is  competent  to  show  an  entry  in  a  book  of  the  corporation  contain- 
ing information  of  the  condition  of  the  street,*^  and  it  is  also  proper 
to  give  in  evidence  for  the  same  purpose  the  report  of  the  street  com- 
missioner.''* Evidence  contained  in  a  resolution  directing  repairs 
to  be  made  is  also  competent  upon  the  question  of  notice.'^  But  re- 
ports kept  by  the  police  department  of  lights  burning,  made  up  of 
reports  of  the  policemen  themselves  and  telephone  reports  by  others 
to  the  police  department,  not  being  ofiBcial  reports,  have  been  held 
inadmissible  to  show  that  there  was  no  light  burning  on  a  pile  of  dirt 
at  the  time  and  place  of  the  injury.** 

§  1158.  Further  as  to  notice. — In  a  Kentucky  case  a  policeman, 
whose  duty  it  was  to  look  for  defects  in  sidewalks,  bridges  and  the 
like,  in  his  territory,  discovered  a  hole  in  a  bridge  or  board  walk 
over  bottom  lands  in  a  city  "some  time  during  the  day  before  appel- 
lee (the  plaintiff)  was  injured  at  night"  and  immediately  telephoned 
about  it  to  the  city  officer  whose  duty  it  was  to  have  it  repaired.  It 
was  held  that  there  was  actual  notice  to  the  city  and  that  the  question 
as  to  whether  it  had  reasonable  time  in  which  to  repair  the  defect 
after  such  notice,  and  before  the  injury,  was  for  the  jury.*"  So,  in 
a  Missouri  ease,  evidence  that  a  member  of  the  city  council  passed 
the  place  several  times  a  day,  and  must  have  known  of  the  defect, 
was  held  to  be  some  evidence  of  actual  notice  and  sufficient  to  take 
the  case  to  the  jury  on  that  question  even  if  there  was  evidence  to 

tion  as  to  whether  the  time  and  cir-  In  City  of  Delphi  v.  Lowery,  74  Ind. 

cumstances    charge    the    city    with  520,  526,  39  Am.  Rep.  98,  it  was  held 

constructive  notice  is  usually  for  the  that   a  report  of  a  committee  was 

jury.     City   of  Rorne   v.    Brooks,   7  competent     evidence,     denying    the 

Ga.  App.  244,  66  S.  S.  627;  "Wilson  v.  doctrine  of   Dudley   v.    Inhabitants, 

City   of    St.    Joseph,    139    Mo.   App.  1  Mete.   (Mass.)   477,  and  Collins  v. 

557,  123  S.  W.  504;  McKee  v.  City  of  Dorchester,  6  Cush.  (Mass.)  396,  and 

New   York,   120   N.   Y.    S.   149.     See  asserting  that  the  decisions  in  those 

also,  ante,  §§  805,  1146    (626,  858),  cases  were  in  conflict  with  Crosby 

where  other  authorities  to  this  ef-  v.  Boston,  118  Mass.  71,  and  the  cases 

feet  are  cited,  but  it  is  also  shown  of  Requa  v.  City  of  Rochester,  45  N. 

in  the  section  first  cited  that  there  Y.  129,  137,  6  Am.  Rep.  52;   City  of 

are  instances  in  whfch  it  may  be  a  Chicago   v.   Powers.   42   111.   169,   89 

question  of  law  for  the  court.  Am.  Dec.  418;  Thornton  v.  Campton, 

="  Blake  v.  Lowell,  143  Mass.  296,  18  N.   H.   20;    Monaghan  v.   School 

9  N.  E.  627.  Dist.,  38  "Wis.  100.    See  Erd  v.  City 

="Bond  v.  Biddeford,  75   Me.   538.  of  St.  Paul,  22  I"nn.  443. 
Notice  to  the  commissioner  is  notice        =^  Taylor  v.   City  of  Jackson,   151 

to  the  municipality.  Perry  v.  Shel-  Mich.  639,  115  N.  "W.  977. 
don,  —  R.  I.  — ,  75  Atl.  690.  ^=  City     of     Covington     v.     Gates 

=^Erd  V.   St.  Paul,  22  Minn.  443;  (Ky.),  117  S.  "W.  342. 
Aurora  v.   Pennington,   92    111.    564. 
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the  contrary.  ='"  In  a  late  case  in  Wisconsin,  where  the  injury  was 
caused  by  the  breaking  of  a  good,  strong  plank,  evidence  of  a  gen- 
eral defective  condition  of  the  walk  in  the  vicinity  was  held  im- 
properly admitted  even  upon  the  question  of  notice,  as  "the  unsafe 
condition  of  the  walk  causing  the  injury  had  no  relation  whatever 
to  a  general  defective  condition  thereof,"  and  the  court,  while  con- 
ceding the  general  rule  of  admissibility  upon  the  question  of  notice 
in  proper  cases,  stated  and  qualified  it  as  follows:  "Such  evidence 
is  not  permissible  in  such  a  case  except  on  the  question  of  notice, 
and  when  the  specific  defect  is  of  such  a  character  that  the  general 
condition  of  the  walk  would  naturally  draw  attention  to  the  precise 
defect  complained  of."*^  Although  the  rule  is  generally  stated  with- 
out such  express  qualification  it  has  usually  been  in  cases  in  which 
the  general  and  the  specific  defect  were  of  the  same  character,  and  it 
seems  to  us  that  where  the  specific  defect  is  of  a  different  character, 
not  a  usual  concomitant  of  the  general  one,  and  in  no  way  caused  by 
or  related  to  it,  evidence  of  the  general  condition  at  other  places 
though  in  the  same  street  or  walk  does  not  sufiiciently  show  notice 
to  the  municipality  of  the  specific  defeet.^^  So,  there  are  many  cases 
in  which  evidence  of  a  mere  temporary  obstruction  or  the  like  by  a 
trespasser  or  an  abutter  at  some  other  time,  or  of  a  different  defect, 
would  not  justify  an  inference  of  notice  on  the  part  of  the  city  of  the 
particular  defect  at  the  time  of  the  injury  f^  but  a  city  may  be  charge- 

'"Kerthley    v.    Independence,    120  McHugh  v.  Minocqua,  102  "Wis.  291, 

Mo.    App.    255,   96    S.   W.    733.     See  78  N.  W.  478;  Viellesse  v.  Green  Bay, 

also,  Weinhardt  v.  New  Orleans,  —  110  Wis.  160,  85  N.  W.  665. 

La.  Ann.  — ,  51  So.  286    (notice  to  =' There  are  other  authorities  be- 

councilman  held  notice  to  city).  sides  tne  Wisconsin  case  that  sup- 

"  Lyon  V.  City  of  Grand  Rapids,  port  this  statement.  Nothdurtt  v. 
121  Wis.  609,  99  N.  W.  311,  314.  See  Lincoln,  66  Neb.  430,  92  N.  W.  628, 
also,  Olson  v.  Town  of  Luck,  103  96  N.  W.  163;  Village  of  Shelby  v. 
Wis.  33,  79  N.  W.  29.  Another  case  Clagett,  46  Ohio  St.  549,  22  N.  E. 
decided  by  the  same  court  on  the  407,  5  L.  R.  A.  606.  See  also.  Town 
same  day  as  that  first  cited  furnishes  of  Lewisville  v.  Batson,  29  Ind.  App. 
an  instance  in  which  the  defect  21,  63  N.  E.  861;  Ruggles  v.  Nevada, 
which  caused  the  Injury  was  of  the  63  Iowa  185,  18  N.  W.  866. 
same  character,  and,  indeed,  the  im-  '^  See  Town  of  Lewisville  v.  Bat- 
mediate  result  or  concomitant  of  son,  29  Ind.  App.  21,  63  N.  B.  861; 
the  general  worn  out  and  rotted  Parmenter  v.  Marlon,  113  Iowa  297, 
condition  of  the  whole  walk,  so  85  N.  W.  90;  Bradbury  v.  Lewiston, 
that  the  evidence  was  clearly  admis-  95  Me.  216,  49  Atl.  1041;  Gerdes  v. 
sible  upon  the  question  of  notice,  Christopher  &c.  Architectural  &c. 
and  the  court  so  held.  Duncan  v.  Co.,  124  Mo.  347,  25  S.  W.  557,  27 
Grand  Rapids,  121  Wis.  626,  99  N.  S.  W.  615;  Brell  v.  Buffalo,  144  N.  Y, 
W.  317.  See  also,  Barrett  v.  Ham-  16S,  38  N.  E.  977  (distinguished  in 
mond,  87  Wis.  654,  58  N.  W.  1053;  Farley  v.  New  York,  152  N.  Y.  222, 
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able  with  notice  of  a  continuing  act  on  the  part  of  an  abutter,'"  and  its 
knowledge  of  original  construction  likely  to  result  in  a  defect,  or  notice 
of  the  decayed  condition  of  a  bridge  or  sidewalk,  the  caving  in  of  a 
sewer,  or  the  like  may  charge  it  with  notice  of  similar  defects  in  other 
parts  of  the  same.'^  From  these,  and  other  decisions,  it  follows  that  a 
city  may  be  chargeable  with  notice  in  a  proper  case  although  it  has  no 
actual  knowledge  of  the  precise  defect  at  the  exact  place  and  although 
such  defect  may  have  existed  for  only  a  comparatively  short  time.^^  It 
has  also  been  held,  on  the  other  hand,  that  evidence  that  a  sidewalk 
was  in  an  apparently  safe  condition,  laid  in  the  ordinary  way,  and 
constructed  with  sound  and  suitable  material,  is  admissible  to  rebut 
notice  of  defects  therein  on  the  part  of  the  city.'' 

§  1159,  (863)  Evidence — Other  accidents. — ^We  have  heretofore 
considered  the  question  of  the  competency  of  evidence  that  other 
persons  have  received  injury  at  the  same  place  where  the  plaintiff 
was  injured  and  from  the  same  defect,'*  and  it  is  not  necessary  to 
do  more  at  this  place  than  suggest  that,  while  the  weight  of  authority 
sustains  the  doctrine  that  such  evidence  is  admissible,  still  it  is  only 
admissible  upon  the  question  of  notice.  It  is  evident  from  the  reason- 
ing of  the  courts  upon  the  subject  that  such  evidence  is  to  be  limited 
strictly  to  the  question  of  notice,'^  and  it  has  been  expressly  held, 

46  N.  E.  506,  57  Am.  St.  511;  Cohen  Am.  Rep.  95;  Kent  v.  Lincoln,  32  Vt. 

V.  New  York,  43  Hun   (N.  Y.)  346).  591;    Darling   v.   Westmoreland,    52 

=°  Drake  v.  Kansas  City,  190   Mo.  N.  H.  401,  13  Am.  Rep.  55;    Smith 

370,  88  S.  W.  689,  109  Am.  St.  759.  v.  Sherwood,  62  Mich.  159,  28  N.  W. 

^  Snyder  v.  Albion,  113  Mich.  275,  806;     Quinlan    v.    Utica,    74    N.    Y. 

71   N.   W.   475;    Winn   v.  Lowell,   1  603;  Nave  v.  Flack,  90  Ind.  205,  214, 

Allen    (Mass.)    177;    Farley  v.  New  46  Am.  Rep.  205;  Wilberding  v.  Du- 

York,  152  N.  Y.  222,  46  N.  E.  506,  57  buque.  111  Iowa  484,  82  N.  W.  957, 

Am.  St.  511;  City  of  Dallas  v.  Munc-  958;   Hill  v.  Portland  R.  Co.,  55  Me. 

ton,  37  Tex.  Civ.  App.  112,  83  S.  W.  438,  92  Am.  Dec.  601;   Bister  v.  City 

431;  Dallas  v.  McAllister  (Tex.  Civ.  of    Seattle,    18  Wash.    304,    51   Pac. 

App.),  39  S.  W.  173;  Durham  v.  Spo-  394;    Palldin  v.  City  of  Seattle,  57 

kane,  27  Wash.  615,  68  Pac.  383.  Wash.  307,  106  Pac.  914.     See  also, 

'^Archer  v.  Johnson  City  (Tenn.),  Diamond  Rubber  Co.  v.  Harryman, 

64   S.  W.  474.    See  also,  Farrell  v.  41  Colo.  415,  92  Pac.  922,  15  L.  R.  A. 

Dubuque,  129   Iowa  447,  105  N.  W.  (N.   S.)    775n.    These   cases   all   de- 

696;    Taylorville  v.  Stafford,  196  111.  clare  that  the  evidence  is  competent 

288,  63  N.  E.  624.  because  it  tends  to  show  notice,  but 

==■  Poole  v.  Jackson,  93  Tenn.  62,  23  none  of  them  hold  that  it  is  com- 

S.  W.  57.  petent  upon  the  question  of  whether 

=*Ante,  §  809  (628).  See  also,  But-  the  defect  was  such  as  it  was  neg- 

ler  V.  Village  of  Oxford,  186  N.  Y.  ligence  on  the  part  of  the  munici- 

444,  79  N.  E.  712.  pality  not  to   provide   against.      In 

»  Augusta  v.  Hafers,  61  Ga.  48,  34  O'Hagan  v.  Dillon,  76  N.  Y.  170,  the 
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and  correctly  so,  as  we  think,  that  it  will  not  authorize  the  inference 
that  the  defect  or  obstmction  was  of  such  a  character  as  to  render 
the  municipality  liable.^"  This  ruling  is  unquestionably  right,  for 
the  fact  that  other  persons  than  the  plaintifE  were  hurt  at  a  particular 
place  does  not  tend  to  prove  that  the  defect  was  of  such  a  dangerous 
character  as  to  make  it  negligence  on  the  part  of  the  municipal  officers 
not  to  take  measures  to  remedy  it,  nor  can  a  collateral  issue  be  so 
framed  as  to  require  an  investigation  in  detail  of  why,  or  how,  such 
persons  were  injured. 

§  1160.  (864)  Evidence — Subsequent  repairs. — The  consideration 
of  the  question,  whether  evidence  of  repairs  made  after  the  injury 
was  received  is  competent  as  tending  to  prove  negligence,  takes  us 
into  a  field  of  stubborn  contest,  for  upon  this  question  the  authori- 
ties are  in  conflict;  but  the  weight  of  authority  is  decidedly  against 
the  competency  of  such  evidence.  ^^    Reasoning  on  principle,  it  is 


court  excluded  evidence  of  the  char- 
acter here  under  mention,  but  there 
was  no  issue  of  notice,  for  the  action 
was  against  the  author  of  the 
wrong. 

'"Richards  v.  City  of  Oshkosh,  81 
Wis.  226,  51  N.  W.  256,  257  (citing 
text) ;  Goble  v.  City  of  Kansas  City, 
148  Mo.  470,  50  S.  W.  84;  Dubois 
v.  Kingston,  102  N.  Y.  219,  6  N.  E. 
273,  55  Am.  Rep.  804.  It  was  said 
in  the  case  cited  that:  "The  fact 
that  other  persons  had  been  injured 
by  falling  over  the  stone  does  not, 
of  itself,  establish  that  it  was  im- 
properly placed  in  the  location  oc- 
cupied, or  that  it  was  necessarily  of 
such  a  dangerous  character  as  to  re- 
quire the  interposition  of  the  city 
authorities  to  remove  it.  Such  an 
accident  might  well  take  place  in 
reference  to  any  necessary  structure 
connected  with  a  sidewalk  or  a 
building  thereon  which  might  pos- 
sibly interfere  with  persons  using 
the  same."  See  also,  Diamond  Rub- 
ber Co.  v.  Harryman,  41  Colo.  415, 
92  Pac.  922,  15  L.  R.  A.  (N.  S.)  775n. 
So  in  York  v.  City  of  Newton,  194 
Mass.  250,  80  N.  E.  472,  evidence 
that  a  block  had  fallen  before  was 
held  inadmissible. 

■"The  competency  of  the  evidence 


is  denied  In  these  cases:  Hodges 
V.  Percival,  132  111.  53,  23  N.  E.  423; 
Terre  Haute  &c.  R.  Co.  v.  Clem,  123 
Ind.  15,  23  N.  B.  965,  18  Am.  St. 
303n,  7  L.  R.  A.  588;  Ely  v.  Railroad 
Co.,  77  Mo.  34;  Nalley  v.  Hartford 
&c.  Co.,  51  Conn.  524,  50  Am.  Rep. 
47n;  Morse  v.  Minneapolis  &c.  R. 
Co.,  30  Minn.  465,  16  N.  W.  358  (dis- 
approving the  earlier  cases  of 
O'Leary  v.  City  of  Mankato,  21  Minn. 
65;  Phelps  v.  City  of  Mankato,  22 
R.  Co.,  28  Minn.  98,  9  N.  W.  588); 
Minn.  276;  Kelley  v.  Southern  &c. 
Cramer  v.  City  of  Burlington,  45 
Iowa  627;  Hudson  v.  Chicago  &c.  R. 
Co.,  59  Iowa  581,  13  N.  W.  735,  44 
Am.  Rep.  692n;  Couch  v.  Watson 
&c.  Co.,  46  Iowa  17;  Achey  v.  Ma- 
rion, 126  Iowa  47,  101  N.  W.  435; 
Dale  V.  Delaware  ";c.  R.  Co.,  73  N. 
Y.  468;  Kansas  &c.  R.  Co.  v.  Miller, 
2  Colo.  442;  Fulton  &c.  Works  v. 
Kimball  Tp.,  52  Mich.  146,  17  N.  W. 
733;  Dougan  v.  Champlain  Co.,  56 
N.  Y.  1;  Baird  v.  Daly,  68  N.  Y.  547; 
King  V.  New  York  &c.  R.  Co.,  4 
Hun  (N.  Y.)  769;  Salters  v.  Canal 
Co.,  3  Hun  (N.  Y.)  338;  Jennings  v. 
Albion,  90  Wis.  22,  62  N.  W.  926 
(citing  text) ;  Dillon  v.  City  of  Ral- 
eigh, 124  N.  Car.  184,  32  S.  B.  548: 
Sylvester   v.    Town    of    Casey,    110 
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quite  difiBeult  to  reach  a  conclusion  that  evidence  of  subsequent  repairs 
is  admissible,  for  the  only  theory  upon  which  it  can  with  the  slightest 
shade  of  plausibility  be  asserted  that  the  evidence  is  competent  is, 
that  it  is  a  constructive  or  implied  admission  that  there  was  prior 
negligence;  but  it  is  not  just  to  assume  that,  because  a  duty  is  per- 
formed after  the  acquisition  of  new  information,  therefore  the  cor- 
poration performing  it   impliedly   admits  that  it  was   antecedently 
negligent.    We  cannot  believe  that  an  admission  of  antecedent  negli- 
gence can  be  tortured  from  a  perfoitoance  of  a  duty  after  the  hap- 
pening of  an  accident  that  demonstrates,  or  makes  known,  the  prece- 
dent danger.   If  repairing  a  defective  way  after  an  accident  has  oc- 
curred is  to  be  construed  as  an  admission,  a  penalty  is  imposed  for 
the  performance  of  what  then  becomes  a  duty,  but  which  may  not 
have  previously  existed  as  a  duty,  for  to  construe  performance  into 
an  admission  is  to  impose  a  penalty.    The  law  is  a  practical  science 
and  its  object  is  to  secure  justice  by  expedient  and  practical  means, 
and,  certainly,  it  is  neither  wise  nor  expedient  to  lay  down  a  rule 
that  will  induce  persons  to  remain  inactive  because  action  may  be 
held  to  be  an  admission  of  a  breach  of  duty.     Such  a  rule  as  applied 
to  railroad  companies  would,  as  one  may  see  at  a  glance,  work  great 
harm,  since  it  would  tend  to  restrain  them  from  improving  or  re(- 
pairing  cars  or  tracks — and  the  rule  must  be  the  same  for  all  liti- 
gants— lest  such  an  act  be  construed  into  an  admission  of  prior  negli- 
gence.   The  rule  we  disapprove  violates  the  familiar  principle  that 
a  new'  element  cannot  be  introduced  into  a  case,^*  and  the  violation 
is  a  flagrant  one,  since  it  would  lead  into  a  wide  and  almost  end- 
Iowa   256,    81   N.   W.    455;    City   of    declared    in    the    cases    last    cited, 
Dallas  v.   Myers    (Tex.   Civ.   App.),     but  it  is  evident  that  the  point  was 
55  S.  W.  742  (citing  text).    See  also,     not  considered,  and  that  the  state- 
Diamond  Rubber  Co.  v.  Harryman,    ment   cannot   be   considered   as   au- 
41  Colo.  415,  92  Pae.  922,  15  L.  R.  A.    thoritative.    Terre  Haute  &c.  R.  Co. 
(N.  S.)   775n.    Affirming  the  compe-     v.  Clem,  123  Ind.  15,  23  N.  E.  965,  18 
tency    of    such    evidence    are    these    Am.  St.  303n,  7  L.  R.  A.  588;   Board 
cases:   Pennsylvania  R.  Co.  v.  Hen-     of  Com'rs  v.  Pearson,  129  Ind.  456. 
derson,  51  Pa.  St.  315;  West  Chester    28  N.  E.  1120.    In  Kath  v.  East  St. 
R.  Co.  V.  McBlwee,  67  Pa.  St.  311;     Louis  &c.  Ry.  Co.,  232  111.  126,  S3  N. 
McKee  v.   Bidwell,  74  Pa.   St.   218;     E.  533,  15  L.  R.  A.    (N.  S.)    1109n, 
Martin  v.  Towle,  59  N.  H.  31;   Gal-    such  evidence  was  held  incompetent 
veston   &c.   R.   Co.   v.   Evansich,   63    to  show  negligence,  but  admissible 
Tex.  54.    See  also.  Great  Cosmopoli-    to  show  the  location  of  the  obstruc- 
tan  Shows  v.  Petty,  7  Ga.  App.  236,  66    tion  or  place  of  injury. 
S.  E.   624.    In   the   case  of  City  of        =»  Kansas  &c.   R.   Co.   v.   Miller,   2 
Goshen  v.      England,   119  Ind.   368,     Colo.    442;    Donnelly   v.    Fitch,    136 
21   N.   E.    977,   5   L.   R.   A.   253n,   a     Mass.  558. 
single  expression  favors  the  doctrine 
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less  collateral  investigation.'"  Another  forcible  objection  to  that 
rule  is  that  it  ignores  the  changed  condition  of  affairs,  disregards  the 
knowledge  acquired  subsequent  to  the  accident,  and  denies  the  cor- 
poration the  benefit  of  the  light  shed  by  experience.  This  phase  of 
the  question  is  presented  in  a  masterly  opinion  by  the  supreme  court  of 
Minnesota,  wherein  it  is  said:  "A  person  may  have  exercised  all  the 
care  which  the  law  required,  and  yet,  in  the  light  of  his  new  experi- 
ence after  an  unexpected  accident  has  occurred,  and  as  a  measure  of  ex- 
treme caution,  he  may  adopt  additional  safeguards.  The  more  care- 
ful a  person  is,  the  more  regard  he  has  for  the  lives  of  others — ^the 
more  likely  he  would  be  to  do  so — and  it  would  seem  unjust  that  he 
could  not  do  it  without  being  liable  to  have  such  acts  construed  as 
an  admission  of  prior  negligence.  We  think  such  a  rule  puts  an  un- 
fair interpretation  upon  human  conduct,  and  virtually  holds  out  an 
inducement  for  continued  negligence."*"  A  municipal  corporation 
may  have  done  all  that  ordinary  care  required,  and  yet  its  officers, 
shocked  by  a  misfortune  which  ordinary  prudence  could  not  have  fore- 
seen, may  then  do  more  than  ordinary  care  requires  in  order  to  pre- 
vent the  possibility  of  injury  in  the  future,  and  it  is  neither  just 
nor  expedient  to  declare  a  rule  that  will  operate  to  restrain  corporate 
officers  from  profiting  by  expeiience  and  doing  what  experience  has 
shown  them  should  be  done.*^ 

§  1161.  (865)  When  evidence  of  subsequent  repairs  is  admissible. 

— The  rule  that  evidence  of  repairs  made  after  the  injury  to  the 
plaintiff  occurred  is  incompetent  does  not  apply  to  a  case  where  the 
corporation  defends  upon  the  ground  that  it  had  no  funds  with  which 
to  repair  the  street.   In  such  a  case  we  think  that  the  evidence  would 

"  In  the  case  of  Lane  v.  Atlantic  '"  Per  Mitchell,  J.,  in  Morse  v.  Min- 

Works,  111  Mass.  136,  it  was  said:  neapolis  &c.  R.  Co.,  30  Minn.  465,  16 

"The  test  is  to  be  found  in  the  prob-  N.  W.  358.- 

able    iniurious    consequences   which  "  The   occurrence   of   an   accident 

were  to  be  anticipated,   not  in  the  does  not,  of  Itself,  authorize  the  in- 

number   of   subsequent    events    and  ference   that   there   was   antecedent 

agencies   which   might    arise."     See  negligence,    unless    there    is    some- 

generally,    Wabash    &c.    R.    Co.    v.  thing  in  the  nature  of  the  accident 

Locke,  112  Ind.  404,  14  N.  E.  391,  2  that   indicates   negligence.     City   of 

Am.  St.  193;    Lewis  v.  Flint  &c.  R.  Atlanta  v.  Stewart,  117  Ga.  144,  43 

Co..   54  Mich.  55,  ;19.  N.  "W.  744,  52  S.  E.  443;   Lush  v.  Parkersburg,  127 

Am.  Rep.  790;    Sjogren  v.   Hall,   53  Iowa  701,  104  N.  W.  336;    Beatty  v. 

Mich.  274,  18  N.  W.  812;    Loftus  v.  Central  Iowa  R.  Co..  58  Iowa  242,  12 

Union  Ferry  Co.,  84  N.  Y.   455,  38  N.   W.    332;    Wabash   &c.   R.   Co.   v. 

Am.  Rep.  533n.  Locke,   112   Ind.  404,  411,   14  N.  B. 

391,  2  Am.  St.  193. 
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clearly  be  competent,  not,  indeed,  for  the  purpose  of  establishing 
antecedent  negligence,  but  for  the  purpose  of  opposing  the  evidence 
that  the  corporation  had  no  funds  at  its  command.  It  would  not, 
then,  be  competent  as  original  evidence,  but  it  would  be  competent 
in  reply  to  the  defendant's  evidence  in  support  of  the  defense  founded 
on  the  want  of  funds.  That  defense,  as  we  have  elsewhere  said,  must 
be  made  out  by  the  defendant,  as  the  matter  is  one  peculiarly  within 
the  knowledge  of  the  corporation,  and  to  defeat  it  the  plaintiff  may 
show  that  repairs  were  made ;  but  the  corporation  may,  of  course,  ex- 
plain the  fact  by  evidence  that  when  the  accident  occurred  it  had  no 
funds,  although  it  subsequently  acquired  them.  While  evidence  of  addi- 
tional precautions  or  subsequent  repairs  is  not  competent  for  the  pur- 
pose of  proving  antecedent  negligence,  it  may  in  some  cases  be  compe- 
tent for  other  purposes.  Thus,  it  may  be  competent  for  the  purpose 
of  showing  that  the  place  where  the  injury  was  received  was  under  the 
control  of  the  defendant,*^  and,  as  we  have  already  suggested,  it  may 
be  competent  in  cases  where  the  defense  is  a  want  of  funds.  So,  too, 
it  may  be  competent  where  the  question  is  whether  the  place  where 
the  accident  occurred  has  been  changed  since  the  occurrence,  for  it 
is  proper  to  show  that  fact  in  many  cases.**  If  the  evidence  is  intro- 
duced upon  any  legitimate  point,  but  is  not  competent  on  other  ques- 
tions or  for  other  purposes,  the  defendant  may  require  the  court  to  re- 
strict it  to  that  point  by  a  proper  instruction.** 

"  City  of  Lafayette  v.  Weaver,  92  the  Injury,  if  no  change  has  been 

Ind.  477.    In  this  case  it  was  said  made.   Hirsch  v.  City  of  Buffalo,  107 

of  the  evidence:    "This  was  not  ad-  N.  Y.  671,  14  N.  E.  608;  City  of  Chi- 

missible  to  prove  negligence  on  the  cago  v.  Dalle,  115  111.  386,  5  N.  E. 

part  of  the  city;   that  question  was  578;   Yates  v.  People,  32  N.  Y.  509; 

to    be    determined    by    what    was  Nesbit  v.  Town  of  Garner,  75  Iowa 

known  before,   and   at  the   time  of  314,  39  N.  W.  516,  9  Am.  St.  486; 

the  accident."   Rusher  v.  City  of  Au-  Clancy  v.   Byrne,   56   N.  Y.   129,   15 

rora,  71  Mo.  App.  418;  City  of  Jeffer-  Am.  Rep.  391;   Mackie  v.  Central  R. 

sonville  v.   McHenry,  22   Ind.   App.  Co.,  54  Iowa  540,  6  N.  W.  723.    See 

10,  53  N.  E.  183   (holding  it  admis-  also,  Taylorville  v.  Stafford,  196  111. 

sible  to  show  notice  or  to  show  rec-  288,    63    N.    E.    624;    Parker  v.    Ot- 

ognition  of  the  highway  as  under  the  tumwa,  113  Iowa  649,  85  N.  W.  805; 

control  of  the  city,  but  not  to  show  Redepenning  v.  Town  of  Rock,  136 

antecedent    negligence).     See    also,  Wis.  372,  117  N.  W.  805. 

Sheridan  v.   Salem,  14  Ore.  328,  12  "  Sewell  v.  City  of  Cohoes,  11  Hun 

Pac.  925;    Brennan  v.  St.  Louis,  92  (N.  Y.)    626;    City  of  Lafayette  v. 

Mo.  482,  2  S.  W.  481;  Bailey  v.  Kan-  Weaver,     92     Ind.     477.      See    also, 

sas  City,  189  Mo.  503,  87  S.  W.  1182.  Grundy  v.  Janesvllle,  84  Wis.   574, 

"  It  is  competent  to  show  the  con-  5t  N.  W.  1085. 
dition  of  the  place  before  and  after 
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§  1162.  (866)  Opinion  evidence. — Whether  it  is  competent  for  a 
non-expert  witness  to  give  an  opinion  that  a  road  or  street  is  or  is 
not  in  reasonable  repair  is  a  question  upon  which  there  is  some  con- 
flict.*°  It  seems  to  us  that  such  evidence  may  be  competent  for  the 
reason  that  it  falls  within  the  rule  that  the  conclusions  of  a  witness 
are  competent  where  the  facts  are  such  as  he  cannot  accurately  and 
intelligently  describe.**  It  is  often  very  difiBcult  to  lay  facts  before  a 
jury  so  clearly  and  intelligently  that  they  can  form  a  just  conclusion, 
and  in  such  cases  they  may  be  greatly  aided  by  the  opinions  of  wit- 
nesses who  have  examined  the  locality.  There  is  difficulty  in  drawing 
the  line  between  competent  and  incompetent  opinion  evidence  in  this 
class  of  cases,  and  the  decisions  represent  many  and  various  phases. 
In  one  case  it  was  held  that  it  was  not  competent  to  ask  a  witness 
whether  a  prudent  man  would  have  ventured  to  cross  the  dangerous 
place.*'  Some  of  the  courts  affirm  that  it  is  competent  for  a  witness 
to  give  an  opinion  as  to  whether  a  crossing  is  dangerous  or  not,*' 
but  other  courts  deny  this  doctrine,*"  and  the  better  rule  would  seem 
to  be  that  such  evidence  is  inadmissible  where  the  alleged  defect  can 
be  fully  and  adequately  described.""    It  was  held  in  a  Maryland  case 


"Clark  Civil  Township  v.  Brook- 
shlre,  114  Ind.  437,  16  N.  B.  132; 
Lund  v.  Inhabitants  of  Tyngs- 
borough,  63  Mass.  36;  Kelleher  v. 
City  of  Keokuk,  60  Iowa  473,  15  N. 
W.  280.  Compare  Yeaw  v.  Williams, 
15  R.  I.  20,  23  Atl.  33,  and  Topeka 
V.  Sherwood,  39  Kan.  690,  18  Pac. 
933.  See  also,  Alexander  v.  Town  of 
Mt.  Sterling,  71  111.  366;  Louisville 
&c.  R.  Co.  V.  Donnegan,  111  Ind.  179; 
International  &c.  R.  Co.  v.  Klaus,  64 
Tex.  293;  Gonzales  College  v.  Mc- 
Hugh,  21  Tex.  256;  Carroll  v.  Welch, 
26  Tex.  147;  Porter  v.  Pequonnoc 
Mfg.  Co.,  17  Conn.  249;  Clinton  v. 
Howard,  42  Conn.  294. 

"Atchison  &c.  R.  Co.  v.  Miller,  39 
Kan.  419,  18  Pac.  486;  Bennett  v. 
Meehan,  83  Ind.  566,  43  Am.  Rep. 
78.  See  generally,  Barnes  v.  Ingalls, 
39  Ala.  193;  McKonkey  v.  Gaylord, 
1  Jones  (N.  C.)  94;  Cunningham  v. 
Hudson  River  Bank,  21  Wend.  (N. 
Y.)  557;  Currier  v.  Boston  &c.  R. 
Co.,  34  N.  H.  498;  Killian  v.  Augusta 
&c.  R.  Co.,  78  Ga.  749,  3  S.  B.  621. 

"Town  of  Albion  v.  Hetrick,  90 
Ind.  B45,  46  Am.  Rep.  230.    A  wit- 


ness may  often  express  an  opinion 
as  to  the  condition  of  a  place  or 
thing.  Rust  v.  Eckler,  41  N.  Y.  488; 
Commonwealth  v.  Sturtivant,  117 
Mass.  122,  19  Am.  Rep.  401n;  Wynne 
V.  State,  56  Ga.  113;  Meyers  v.  State, 
14  Tex.  App.  35;  Moore  v.  Wester- 
velt,  27  N.  Y.  234;  People  v.  Drlscoll, 
107  N.  Y.  414,  14  N.  E.  305;  Alabama 
&c.  R.  Co.  V.  Yarbrough,  83  Ala.  238, 
3  So.  447,  3  Am.  St.  715. 

"  Laughlin  v.  Grand  Rapids  &c. 
R.  Co.,  62  Mich.  220,  28  N.  W.  873. 
See  also,  Clark  Civil  Tp.  v.  Brook- 
shire,  114  Ind.  437,  444,  16  N.  B. 
132;  County  Com'rs  of  Hartford 
County  V.  Wise,  71  Md.  43,  18  Atl. 
31;  Alexander  v.  Mt.  Sterling,  71 
111.  366. 

"King  V.  Missouri  &c.  R.  Co.,  98 
Mo.  235,  11  S.  W.  563. 

"  Musick  V.  Borough  of  Latrobe, 
184  Pa.  St.  375,  39  Atl.  226.  See 
also.  City  of  Augusta  v.  Lombard, 
99  Ga.  282,  25  S.  B.  772;  Parsons  v. 
Lindsay,  26  Kan.  426;  Brown  v. 
Cape  Girardeau  &c.  Co.,  89  Mo.  152, 
1  S.  W.  129;  City  of  Chicago  v.  Mc- 
Given,  78  111.  347;  Benedict  v.  Fond 
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that  it  was  competent  to  permit  a  witness  to  state  whether  the  height 
and  span  of,  a  hridge  were  snfiBcient  to  permit  the  water  of  the  stream 
to  pass/^  and  in  another  ease  a  similar  ruling  was  made  as  to  a  cul- 
vert.^^  So,  a  witness  who  was  experienced  with  timber  and  had  ex- 
amined a  walk  where  the  accident  happened,  about  six  months  after 
the  injury,  was  allowed  to  testify  that  the  stringers  were  badly  rotted 
and  had  not  been  suitable  to  hold  a  nail  for  a  year  or  more.°'  The  es- 
tablished rule,  in  many  jurisdictions  at  least,  is  that  a  "witness  can  not 
be  asked  his  opinion  respecting  the  very  point  which  the  jury  .are  to 
determine,""*  and  it  is  for  this  reason  that  it  is  held  that  he  cannot 
give  his  opinion  whether  a  road  is  or  is  not  of  public  utility  in  cases 
where  that  is  the  very  point  which  the  jury  are  to  determine." "  In  all 
cases  where  an  opinion  is  expressed  by  a  non-expert  witness,  it  is  com- 
petent on  cross-examination  to  elicit  all  the  facts  within  his  knowledge, 
and  the  opinion  of  such  a  witness  is  of  weight  only  when  it  is  supported 
by  the  facts. 

§  1163.  (867)  Extraordinary  storms  and  floods. — The  duty  of  a 
public  corporation  does  not  demand  of  it  that  high  degree  of  care  which 
would  be  necessary  to  keep  its  roads  and  streets  absolutely  safe  for 
passage  at  all  times  and  hours,  and,  therefore,  it  is  not  ordinarily  lia- 
ble for  injuries  produced  by  defects  caused  by  sudden  and  violent 
storms  and  extraordinary  floods.  In  many  cases  an  action  may  be  suc- 
cessfully defended  upon  the  ground  that  the  injury  resulted  from  an 
extraordinary  flood,  and  in  no  case  is  a  corporation  liable  for  a  defect 

du   Lac,   44  Wis.   495;    Roanoke   v.  expert  opinion  evidence  as  to  injury 

Schull,  97  Va.  419,  34  S.  E.  34,  75  or    cause,    Kortendick   v.    Town    of 

Am.    St.   791.    A   highway    commis-  Waterford,  142  Wis.  413,  125  N.  W. 

sioner  may  be  asked  what  his  duties  945. 

as  commissioner  were  as  against  an  "  Taylor  Evidence,  §  1278,  p.  1229. 

obiection  that  it  is  not  the  best  evi-  See  White  v.  Bailey,  10  Mich.  155; 

dence,  where  no  ordinance  is  shown  Fairchild   v.    Bascomb,   35   Vt.   398; 

defining  his  duties.    Perry  v.   Shel-  also    Jones    v.    Portland,    88    Mich, 

don,  —  R.  I.  — ,   75  Atl.   690,   also  598,  50  N.  W.  731,  16  L.  R.  A.  437; 

holding,   however,  that  opinions   of  Chicago  &c.   Ry.   Co.   v.    Sheldon,   6 

witnesses  that  the  place  where  the  Kan.  App.   347,   51   Pac.   808;    Lyon 

plaintiff   was    injured   was   part   of  v.  Grand  Rapids,   121  Wis.   609,   99 

a  highway  cannot  be  considered.  N.  W.  311,  315.     See  also.  Walls  v. 

"  County      Com'rs      of      Hartford  Williamson,  — ■  Mass.  — ,  91  N.   E. 

County  V.  Wise,  71  Md.  43,  18  Atl.  885;  Whalen  v.  Rosnosky,  195  Mass 

31.  545,  81  N.  E.  282,  122  Am.  St.  271. 

°^City   of   Indianapolis  v.   Huffer,  "^Loshbaugh   v.   Birdsell,    90    Ind 

30  Ind.  235.  466;  Yost  v.  Conroy,  92  Ind.  464;  471, 

"=  Williams  v.  Lansing,  152  Mich.  47  Am.  Rep.  156;    1  Greenleaf  Evi- 

169,  115  N.  W.  961.    See  also  as  to  dence,  §  440. 
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or  an  obstruction  in  a  highway  produced  by  a  sudden,  violent,  and 
unforeseen  storm  until  it  has  had  a  reasonable  time  in  which  to  remove 
the  obstruction  or  remedy  the  defect.""  In  cases  dependent  upon  the 
question  as  to  the  violence  of  a  storm  or  the  quantity  of  water  that  fell, 
the  weather  record  of  the  United  States  signal  service  may  often  supply 
important  evidence.  The  competency  of  such  evidence  has  been  as- 
serted, in  an  opinion  that  must  command  universal  assent,  by  the  su- 
preme court  of  the  United  States.^^ 

§  1164.  Instructions — Generally. — The  general  rules  in  regard  to 
requesting,  giving,  and  refusing  instructions,-  and  the  like,  are  the 
same  in  actions  against  municipal  corporations  for  damages  for  per- 
sonal injuries  received  on  highways  as  in  other  cases.  So,  the  correct- 
ness of  any  particular  instruction  as  to  the  rights,  duties,  or  liabilities 
of  the  respective  parties  will  be  determined,  in  the  main  at  least,  by 
general  principles  already  considered.  Por  these  reasons  an  extended 
treatment  of  instructions  in  such  cases  is  not  required  here.  But  it 
may  be  helpful  to  call  attention  to  certain  instructions  passed  upon  in 
some  of  the  decided  cases.  Here,  as  elsewhere,  the  settled  rule  is  that 
instructions  must  not  invade  the  province  of  the  jury  f^  and  requested 
instructions,  even  though  correct  in  form  and  substance,  may  be  re- 
fused without  error  when  they  are  covered  by  instructions  that  are 

"Billings  T.  Worcester,  102  Mass.  Council   Bluffs,   101  Iowa  83-,  69   N, 

329,  3  Am.  Rep.  460;  Street  v.  Holy-  W.  1130,  36  L.  R.  A.  211;   1  Elliott 

oke,  105  Mass.  82,  7  Am.  Rep.  500;  on  Ev.,  §  414. 

Beattle  v.  Detroit,  137  Mich.  319,  100  "'  City     of     Colorado     Springs     v. 

N.  W.  574;   Muller  v.  Newburgh,  32  Floyd,   19   Colo.    App.    167,   73   Pac. 

Hun  (N.  Y.)  24;  Kinney  v.  Troy,  38  1092;   City  of  Columbus  v.  Ogletree, 

Hun  (N.  Y.)  285;   Blakeley  v.  Troy,  96   Ga.   177,  22   S.   E.   709;    City  of 

18  Hun  (N.  Y.)  167;  Chicago  y.  Mc-  Huntingburgh  v.  First,  22  Ind.  App. 

CuUoch,  10  111.  App.  459;    Hubbard  66,  53  N.  E.  246;    Bailey  v.  City  of 

V.  Concord,  35  N.  H.  52,  69  Am.  Dec.  Centerville,  108  Iowa  20,  78  N.  W. 

520n;   Barton  v.  Syracuse,  36  N.  Y.  831;    Parmenter  v.  City  of  Marion, 

54;    Springfield  v.  Le  Claire,  49  111.  113  Iowa  297,  85  N.  W.  90;    City  of 

476;  Seward  v.  Wilmington,  2  Marv.  Covington  v.  Asman,  113  Ky.  608,  68 

(Del.)189,  42Atl.  451.   See  also,  Spen-  S.  W.  646,  24  Ky.  L.  415;  Clay  City 

cer   V.   Mayfield,   43    Ind.   App.   134,  v.   Abner    (Ky.),   82   S.   W.   276,   26 

85  N.  E.  23;  Market  v.  St.  Louis,  56  Ky.   L.    602;    City   of  Hoopeston   v. 

Mo.  189;   Smith  v.  City  of  Yankton,  Eads,   32    111.   App.    75;    Magaha   v. 

23  S.  Dak.  352,  121  N.  W.  848.  But  it  Hagerstown,  95  Md.  62,  51  Atl.  832, 

may  be  liable  for  failing  to  guard  a  93  Am.  St.  317;  Davenport  v.  City  of 

defect  after  notice,  although  it  did  Hannibal,   108    Mo.    471,    18    S:    W. 

not  have  time  to  repair.     Perry  v.  1122;    City   of   Guthrie   v.    Swan,   3 

Sheldon,  —  R.  I. —,  75  Atl.  690.  Okla.    116,    41    Pac.    84;    Tucker    v. 

"  Evanston  v.  Gunn,  99  U.  S.  660,  Salt  Lake  City,  10  Utah  173,  37  Pac. 

25  L.  ed.  306.    See  also,  Huston  v.  261. 
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given  by  the  court.""  In  most  jurisdictions,  if  a  party  desires  specific 
instructions  npon  particular  phases  of  the  case  he  should  duly  request 
and  tender  them,  and  unless  he  does  so  he  cannot  well  complain  no 
matter  how  general  the  instructions  of  the  court  may  be  or  how  far 
short  they  fall  of  covering  the  entire  case  so  long  as  they  are  correct 
and  not  misleading.  It  is  customary,  however,  for  the  trial  court  to 
give  at  least  some  more  or  less  general  instructions  concerning  the  bur- 
den of  proof,  defining  the  issues,  and  stating  the  law  applicable  to  the 
case. 

§  1165.    Instrtictions  as  to  duty — ^Negligence — ^Proximate  cause. — 

Instructions  are  usually  given  as  to  the  issues  and  the  law  in  regard  to 
the  rights  and  duties  of  the  respective  parties.*"  So,  a  general  defini- 
tion of  negligence  and  contributory  negligence  is  frequently  given  to 


™  City  of  Columbus  v.  Anglln,  120 
Ga.  785,  48  S.  E.  318;  Pierson  v. 
Lyon  &  Healy,  243  111.  370,  90  N.  E. 
693;  City  of  Aledo  v.  Honeyman,  208 
111.  415,  70  N.  E.  338;  City  of  Evans- 
ville  V.  Sewhenn,  26  Ind.  App.  362, 
59  N.  E.  863;  Wilberding  v.  City  of 
Dubuque,  111  Iowa  484,  82  N.  W. 
957;  City  of  Burnside  v.  Smith, 
(Ky.),  119  S.  "W.  744;  Norwood  v. 
City  of  Somerville,  159  Mass.  105, 
33  N.  E.  1108;  Hart  v.  New  Haven, 
130  Mich.  181,  89  N.  W.  677;  Wright 
V.  Kansas  City,  187  Mo.  678,  86  S. 
W.  452;  Hyde  v.  Town  of  Swanton, 
72  Vt.  242,  47  Atl.  790;  Stoch  v.  City 
of  Tacoma,  53  Wash.  226,  101  Pac. 
830;  Punorlo  v.  City  of  Merrill,  125 
Wis.  102,  103  N.  W.  464.  A  request- 
ed instruction  that  a  city  is  held  to 
have  notice  of  dangerous  conditions 
in  its  sidewalks  arising  from  the 
natural  wear  and  decay,  whenever 
such  condition  had  existed  so  long 
that,  in  the  exercise  of  reasonable 
oversight  and  care  by  the  officials 
of  the  city,  it  would  have  been 
discovered  and  remedied,  has  been 
held  covered  by  the  instruction 
given  that  a  city  is  chargeable  with 
the  exercise  of  ordinary  care  as  to 
all  defects  either  apparent  or  latent 
in  a  sidewalk,  to  ascertain  the  con- 
dition of  the  walk  and  keep  it  in 
an  ordinarily  safe  condition.  An- 
ders V.  City  of  West  Union,  131  Iowa 
192,  108  N.  W.  226. 


"  See  for  charges  given  or  ap- 
proved, Jarrell  v.  Wilmington,  4 
Penn.  (Del.)  454,  56  Atl.  379 
(charge  in  full);  City  of  Louisville 
V.  Keher,  117  Ky.  841,  25  Ky.  L. 
2003,  79  S.  W.  270;  McGrail  v.  City 
of  Kalamazoo,  94  Mich.  52,  53  N.  W. 
955;  Vocke  v.  Chicago,  208  111.  192, 
70  N.  E.  325;  Drake  v.  Kansas  City, 
190  Mo.  370,  88  S.  W.  689,  109  Am. 
St.  759;  Taylor  v.  City  of  Ballard, 
24  Wash.  191,  64  Pac.  143;  Lyon  v. 
Grand  Rapids,  121  Wis.  609,  99  N. 
W.  311.  For  an  instruction  where 
It  was  claimed  that  a  sudden  and 
unusual  storm  caused  the  defect, 
see  Beattie  v.  City  of  Detroit,  137 
Mich.  319,  100  N.  W.  574.  See  also, 
generally  as  to  instructions  as  to 
duty  of  municipality  and  as  to  neg- 
ligence and  contributory  negligence, 
Neel  V.  King  County,  53  Wash.  490, 
102  Pac.  396;  Arkansas  City  v. 
Payne,  80  Kan.  353,  102  Pac.  781; 
Thunborg  v.  Pueblo,  45  Colo.  337, 
101  Pac.  399;  City  of  Louisville  v. 
Tompkins  (Ky.),  122  S.  W.  174; 
Graham  v.  City  of  Rockford,  238  111. 
214,  87  N.  E.  361;  Revis  v.  City  of 
Raleigh,  150  N.  Car.  348,  63  S.  E. 
1049;  Perrette  v.  Kansas  City,  162 
Mo.  238,  62  S.  W.  448;  City  of  Omaha 
v.Ayer,  32  Neb.  375,  49  N.  W.  445; 
City  of  Huntington  v.  Burke,  21 
Ind.  App.  655,  52  N.  E.  415. 
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the  jury,  followed  by  more  specific.instraetions;  but  where  an  instruc- 
tion defining  negligence  and  explaining  the  meaning  of  ordinary  care 
as  that  exercised  by  the  mass  of  mankind  in  their  own  daily  affairs 
contained  no  qualification  and  in  no  way  limited  it  to  circumstances 
similar  to  those  in  issue,  the  court  held  that  it  was  erroneous  and  was 
not  cured  by  another  instruction  correct  in  itself."^  Instructions  as  to 
the  duty  of  a  city,  that  it  is  not  an  insurer  but  does  owe  to  travelers 
the  duty  to  exercise  ordinary  or  reasonable  care,  and  the  like,  have 
often  been  approved."''  So  have  instructions  as  to  the  necessity  of 
proving  notice,  either  actual  or  constructive,  and  defining  constructive 
notice,®'  as  to  proximate  cause"*  and  the  like.  But  an  instruction 
stating  that  a  city  is  bound  to  keep  its  sidewalks  in  "suitable  repair" 
«o  that  travelers  using  ordinary  care  may  travel  over  them  in  safety, 
has  been  held  erroneous  as  imposing  too  high  a  degree  of  care.°°  So, 
it  is  clear  that  an  instruction  that  it  is  the  duty  of  a  city  to  keep  its 
streets  in  a  safe  condition,  and  that  if  it  fails  to  do  so  it  is  liable  to  one 
who  is  injured  by  reason  of  such  failure,  is  erroneous  as  practically 
making  the  city  an  insurer.""  On  the  other  hand,  an  instruction  may 
be  erroneous  as  invading  the  province  of  the  jury  by  stating  that  if  the 
city  has  done  a  certain  thing  it  is  not  liable,  as  for  instance,  where  it 

"Rhyner  v.  City  of  Menasha,  107  of  Spencer  v.  Mayfleld,  43  Ind.  App. 
Wis.  201,  83  N.  W.  303.  See  also,  134,  85  N.  E.  23. 
for  other  instructions  held  errone-  "^  Jarrell  v.  Wilmington,  4  Penn. 
ous  in  attempting  to  state  the  duty  (Del.)  454,  56  Atl.  379;  Davis  v. 
of  a  city  or  when  it  is  negligent,  Alexander  City,  137  Ala.  206,  33  So. 
Reed  v.  Borough  of  Tarentum,  213  863;  McGrail  v.  City  of  Kalamazoo, 
Pa.  357,  62  Atl.  928;  City  of  Rock-  94  Mich.  52,  53  N.  W.  955;  Roth- 
well  v.  Heath  (Tex.  Civ.  App.),  90  durft  v.  Lincoln,  66  Neb.  430,  92  N. 
S.  W.  514.  W.  628,  96  N.  W.  163;   Jones  v.  City 

°^  Lindsay  v.  City  of  Des  Moines,  of  Greensboro,  124  N.  Car.  310,  32 
74  Iowa  111,  37  N.  W.  9;  Gilson  v.  S.  E.  675.  For  error  in  an  instruc- 
Cadillac,  134  Mich.  189,  95  N.  W.  tion  on  this  subject  held  harmless, 
1084;  Meisner  v.  Dillon,  29  Mont,  see  City  of  Decatur  v.  Besten,  169 
116,  74  Pac.  130.  See  also.  Town  of  111.  340,  48  N.  B.  186. 
Normal  v.  Bright,  223  111.  99,  79  N.  '"Newton  v.  Worcester,  174  Mass. 
E.  90;  Town  of  New  Castle  v.  181,  54  N.  E.  521;  City  of  Guthrie 
Grubbs,  171  Ind.  482,  86  N.  E.  757;  v.  Thistle,  5  Okla.  517,  49  Pac.  1003. 
Howard  v.  City  of  New  Madrid,  —  Compare  Vocke  v.  City  of  Chicago, 
Mo.  App.  — ,  127  S.  W.  630.  An  in-  208  111.  192,  70  N.  E.  325;  Indian- 
struction  that  it  is  the  duty  of  a  apolis  St.  R.  Co.  v.  James,  35  Ind. 
city  to  use  reasonable  care  to  main-  App.  543,  74  N.  E.  536. 
tain  a  sidewalk  in  a  reasonably  safe  "^  Caldwell  v.  City  of  Detroit,  137 
condition  for  travel  by  night  as  well  Mich.  667,  100  N.  W.  897.  But  com- 
as by  day  Is  not  rendered  erroneous  pare  City  of  Mattoon  v.  Faller,  217 
by  use  of  the  word  "night."  City  111.  273,  75  N.  E.  387. 
of  Evanston  v.  Richards,  224  111.  "^  Martin  v.  City  of  Butte,  34 
444,  79  N.  B.  673.     See  also  Town  Mont.  281,  86  Pac.  264. 
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is'  for  the  jury  to  determine  whether  the  doing  of  such  thing  or  the 
manner  in' which  it  is  done  constitutes  reasonable  care."  Indeed,  it 
is  seldom  safe  to  undertake  to  enumerate  all  the  facts  or  certain  ones 
and  tell  the  jury  that  if  such  facts  are  found  the  defendant  was  guilty 
of  negligence,  or  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, or  vice  versa,  or  that  the  jury,  if  such  facts  are  found  to  exist, 
should  find  for  the  one  party  or  the  other  as  the  case  may  be.  Such  an 
instruction  may,  of  course,  be  proper  in  a  proper  case,*'  but  there  is  al- 
ways danger  of  omitting  some  essential  fact  or  in  some  way  invading 
the  province  of  the  jury.*"  An  instruction  may  also  be  erroneous  for 
authorizing  a  recovery  if  the  defendant  was  negligent  and  the  plaintiff 
free  from  contributory  negligence  where  there  is  nothing  in  the  in- 
structions on  the  subject  of  proximate  cause.''"  Thus,  an  instruction 
that  a  city  is  responsible  for  injuries  caused  by  its  negligence  has  been 
held  erroneous  or  too  general  when  the  charge  of  the  court  does  not 
limit  the  responsibility  of  the  city  to  injuries  proximately  resulting 
from  its  negligence. ^^  So,  an  instruction  that  a  city  was  responsible  if 
a  brick,  over  which  the  plaintiff  fell,  was  placed  so  that  it  was  "liable" 
to  fall  or  be  thrown  on  the  sidewalk,  was  held  erroneous  in  a  recent  case 
as  imposing  too  much  care  upon  the  city.''^ 

"  McMahon  v.  City  of  Boston,  190  tions  may  be  such  as  to  mislead  and 

Mass.  388,  76  N.  E.  957.  may    often    be    refused.     The   jury 

°» See  to  the  effect  that  the  court  may  usually  be  told  what  facts.  If 
may  instruct  as  to  what  facts  as  a  found,  they  are  authorized  to  con- 
matter  of  law  would  constitute  neg-  sider  in  determining  a  certain  issue 
ligence  and  leave  it  to  the  jury  to  or  question,  but  where  the  standard 
find  whether  they  are  established  in  is  not  definitely  fixed  and  the  effect 
the  particular  case.  City  of  Joliet  v.  of  such  facts  is  not  determined  by 
Fitzgerald,  38  111.  App.  483;  Mc-  the  law  and  the  inferences  are  for 
Grath  v.  'Village  of  Bloomer,  73  'Wis.  the  jury  the  court  cannot  well  say 
29,  40  N.  W.  585.  See  also,  Indian-  that  the  jury  must  find  a  certain 
apolis  St.  R.  Co.  v.  James,  35  Ind.  way  if  they  believe  that  such  facts 
App.  543,  74  N.  E.  536.  have    been    established.      It   should 

"'  See  Ball  v.  City  of  El  Paso,  5  also  be  remembered  that  an  instruc- 
Tex.  Civ.  App.  221,  23  S.  "W.  835;  tion  may  be  calculated  to  mislead 
Prothero  v.  Citizens'  St.  R.  CO.,  134  or  invade  the  province  of  the  jury 
Ind.  431,  33  N.  B.  765;  Elgin  &c.  R.  by  giving  undue  prominence  to  par- 
Co.  V.  Raymond,  148  111.  241,  35  N.  ticular  facts. 

B.  729;  Cover  v.  Myers,  75  Md.  406.  ™Boelter  v.  Ross  Lumber  Co.,  103 

23  Atl.  850,  32  Am.  St.  394;   Atkin-  "Wis.  324,  79  N.  W.  243. 

son  V.  Goodrich  Transp.  Co.,  69  Wis.  "  Ringelstein  v.   City  of  San  An- 

5,  31  N.  "W.  164.    We  do  not  mean,  tonio    (Tex.   Civ.   App.),    21    S.    W. 

of  course,  that  only  abstract  general  634. 

propositions  of  law  should  be  stated.  "  Sutter  v.  Kansas  City,  138  Mo. 
On  the  contrary,  instructions  should  App.  105,  119  S.  W.  1084.  But  com- 
be applicable  to  the  issues  and  evi-  pare  City  of  Mattoon  v.  Faller,  217 
dence,    and   mere   abstract   proposi-  111.  273,  75  N.  E.  387. 
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§  1166.  Instructions  as  to  contributory  negligence. — ^Where  the 
burden  of  proving  contributory  negligence  is  upon  the  defendant  it  is, 
of  course,  proper  to  so  instruct  the  jury  ;^»  but  it  is  generally  held  that 
if  contributory  negligence  appears  from  the  plaintiffs  evidence  it  is 
just  as  fatal  as  if  the  defendant's  own  evidence  established  it,  and,  in 
a  recent  case  where  the  instruction  given  on  this  general  subject  merely 
stated  that  the  burden  of  proving  contributory  negligence  by  a  fair 
preponderance  of  the  evidence  was  upon  the  defendant  it  was  held 
error  to  refuse  the  following  instruction :  "If  the  plaintiff  has  proved 
the  foregoing  things  by  a  fair  preponderance  of  the  evidence,  then  he 
would  be  entitled  to  recover,  unless  it  has  also  been  shown  by  a  fair  pre- 
ponderance of  the  evidence  that  the  plaintiff  was  guilty  of  negligence 
which  proximately  contributed  to  the  injuries  complained  of,  in  which 
latter  case  the  plaintiff  would  not  be  entitled  to  recover.  The  burden 
is  upon  the  defendant  to  prove  negligence  on  the  part  of  the  plaintiff 
which  contributed  to  the  injury  complained  of,  but  if  the  evidence  on 
the  plaintiff's  part  should  establish  the  negligence  of  the  plaintiff,  it 
would  avail  the  defendant."''*  Where  the  jury  were  instructed,  in  con- 
nection with  each  proposition  relating  to  the  different  forms  in  which 
plaintiff  might  have  been  injured,  as  alleged,  that  it  must  appear  that 
plaintiff  was  in  the  exercise  of  ordinary  care  at  the  time  in  order  to  en- 
title her  to  recover,  the  issue  of  contributory  negligence  was  suflSeiently 
covered,  though  no  separate  instruction  was  given  relating  to  such  is- 
sue, and  the  court  did  not  charge  whether,  in  view  of  certain  condi- 
tions, plaintiff's  conduct  would  or  would  not  constitute  contributory 
negligence.'*  But  it  is  proper,  of  course,  where  contributory  neg- 
ligence is  in  issue,  as  it  usually  is  in  such  cases,  to  instruct  directly  on 

"  Town  of  Winamac  v.  Stout,  165  a  question  for  the  jury  to  determine 

Ind.  365,  75  N.  B.  158,  651;   City  of  "whether    plaintiff   used    such    care 

Indianapolis    v.    Mullally,    38    Ind.  as  boys   of  his   age   and   discretion 

App.  125,  77  N.  B.  1132.     See  also,  usually    exercise   on   like   occasions 

Southern  Ind.  R.  Co.  v.  Peyton,  157  and  such  care  and  discretion  as  you 

Ind.  690,  61  N.  E.  722.  think  he  ought  to  use  in  going  along 

"  City  of  Indianapolis  v.  Keeley,  there,"  and  the  court  on  appeal  held 
167  Ind.  516,  79  N.  B.  499.  See  also,  that  this  was  not  misleading  as 
Burns  v.  Metropolitan  &c.  R.  Co.,  66  tending  to  cause  the  jury  to  believe 
Kan.  188,  71  Pac.  244;  3  Elliott  on  that  the  age  alone,  and  not  the  iu- 
Ev.,  §  2500,  and  additional  railroad  telligence  of  the  boy,  should  be  con- 
cases  there  cited  in  note  19.  sidered.     Beaudin  v.   Bay  City,  136 

'=  Dodge  v.  Incorporated  Town  of  Mich.  333,  99  N.  W.  285.     See  also, 

Lament,   130   Iowa   721,   107   N.   W.  for  instruction  as  to  care  required 

948.     In  an  action  for  injury  to  a  of  boy  traveler  injured  on  highway, 

boy  while  running  along  a  sidewalk  City   of   Roanoke   v.    Shull,    97   Va. 

the  trial  court  charged  that  it  was  419,  34  S.  B.  34,  75  Am.  St.  791. 
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that  issue,  and  the  cases  cited  below  will  serve  to  show  what  instruc- 
tions on  this  subject  are  proper  under  various  circumstances.'"  An  in- 
struction that  it  is  the  duty  of  a  traveler  to  use  his  eyes  and  other 
senses  and  exercise  ordinary  care  has  been  held  proper."  But  it  has 
been  held  proper  to  refuse  a  request  to  charge  that  if  plaintiff  was 
guilty  of  any  act,  or  the  omission  of  any  act,  which  in  itself  was  negli- 
gence and  contributed  to  the  injury  received,  it  would  make  no  dif- 
ference how  slight,  since,  if  it  contributed  to  the  result,  it  would  de- 
feat recovery.  This  was  held  erroneous  as  implying  an  obligation  on 
the  plaintiff's  part  to  use  more  than  ordinary  care  and  diligence." 
An  instruction  has  also  been  held  erroneous  in  telling  the  jury  that  to 
avoid  the  imputation  of  contributory  negligence  a  higher  degree  of 
care  is  required  of  one  using  the  sidewalk  in  front  of  another's  prem- 
ises for  business  purposes  than  is  required  when  using  it  as  a  mere 
pedestrian."  An  instruction  that  if  a  hole  in  the  street  complained 
of  was  full  of  water  at  the  time  of  the  accident,  the  question  as  to 
whether  an  ordinarily  prudent  man  would  assume  that  it  indicated 


'"  Mayor  &c.  of  Birmingham  v. 
Starr,  112  Ala.  98,  20  So.  424;  City 
of  Chicago  V.  McLean,  133  111.  148, 
24  N.  E.  527,  8  L.  R.  A.  765ii;  City 
of  Chicago  V.  Moore,  139  111.  201,  28 
N.  E.  1071;  City  of  Huntinburgh  v. 
First,  22  Ind.  App.  66,  53  N.  E.  246; 
City  of  Kinsley  v.  Morse,  40  Kan. 
577,  20  Pac.  217;  Loftus  v.  Inhabi- 
tants of  North  Adams,  160  Mass. 
161,  35  N.  B.  674  (where  it  was 
claimed  that  plaintiff  was  intoxi- 
cated); City  of  Lexington  v.  Fleh- 
arty,  74  Neb.  626,  104  N.  W.  1056; 
City  of  Richmond  v.  Leaker,  99  Va. 
1,  37  S.  E.  348;  Reed  v.  City  of  Spo- 
kane, 21  Wash.  218,  57  Pac.  803.  An 
instruction  authorizing  a  recovery, 
if  the  city  had  notice  of  the  defect 
in  time,  notwithstanding  contribu- 
tory negligence,  is  erroneous,  and 
the  error  is  fatal  even  if  there  are 
apparently  contradictory  Instruc- 
tions. Giffln  V.  City  of  Lewiston,  6 
Idaho  231,  55  Pac.  545.  See  also. 
City  of  Boulder  v.  Niles,  9  Colo. 
415,  12  Pac.  632.  But  compare  Vil- 
lage of  Orleans  v.  Perry,  24  Neb. 
831,  40  N.  W.  417. 

"Jackson  v.  Kansas  City,  106  Mo. 
App.  52,  79  S.  W.  1174.  But  see 
Mathews  v.  City  of  Cedar  Rapids, 


80  Iowa  459,  45  N.  W.  894,  20  Am. 
St.  436.  Traveler  cannot  presume 
city  has  done  its  duty  when  he 
knows  of  defect,  but  instruction 
that  he  could  was  held  harmless 
where  there  was  no  evidence  of  con- 
tributory negligence.  Howard  v. 
New  Madrid,  —  Mo.  App.  — ,  127  S. 
W.  63.  Instruction  that  he  might 
so  presume  in  ordinary  cases  Is  up- 
held in  City  of  Indianapolis  v.  Gas- 
ton, 58  Ind.  224,  and  In  other  cases 
as  well. 

"  Hunter  v.  Village  of  Durand, 
137  Mich.  53,  100  N.  W.  191.  So  in 
Town  of  New  Castle  v.  Grubbs,  171 
Ind.  482,  86  N.  E.  757,  an  instruc- 
tion denying  a  recovery  If  any  want 
of  care  or  neclect  by  plaintiff  con- 
tributed to  his  Injury  was  held 
properly  refused  as  a  slight  want  of 
care  might  not  fall  below  the  stand- 
ard. But  compare  Village  of  Or- 
leans V.  Perry,  24  Neb.  831,  40  N.  H. 
417.  And  see  for  an  Instruction 
held  to  require  too  great  care  of  a 
traveler  who,  while  absorbed  in 
thought,  fell  into  a  ditch.  Huachuca 
Water  Co.  v.  Swain,  4  Ariz.  113,  77 
Pac.  619. 

™SchnIdler  v.  Schroth,  146  Cal. 
433,  80  Pac.  624. 
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danger  and  drive  around  it  might  be  considered  by  the  jury,  with  the 
other  facts  in  evidence,  in  determining  whether  the  plaintiff  exercised 
due  care,  has  been  held  not  to  be  erroneous.*"  And  where  it  was  a 
question  in  issue  as  to  whether  or  not  the  plaintiff,  at  the  time  he  dis- 
covered an  excavation  in  the  street  which  he  ran  into,  causing  the  in- 
jury complained  of,  was  driving  his  automobile  at  a  proper  and  pru- 
dent speed,  and  whether  he  was  negligent  in  not  stopping  at  once  after 
the  discovery,  an  instruction  which  correctly  stated  the  rule  applicable 
to  the  degree  of  care  required  of  persons  when  suddenly  confronted 
with  danger  was  held  applicable  to  plaintiff's  theory  of  the  case,  and 
not  erroneous.*^  But  this  would  hardly  excuse  him  tf  he  was  negligent 
in  going  into  the  place  of  danger  and  creating  the  emergency  himself. 

§  1167.  Questions  of  law  and  questions  of  fact — ^Directing  ver- 
dict.— Attention  has  been  called  in  considering  particular  phases  of 
the  general  subject  to  various  matters  that  have  been  held  questions  for 
the  jury  to  determine  and  to  some  that  have  been  held  questions  of  law 
for  the  court.  It  may  be  well,  however,  to  treat  this  subject  further  in 
this  connection  and  to  consider  also  when  a  case  of  this  character  may 
be  taken  from  the  jury  as  presenting  only  a  question  of  law.  Many 
decisions  as  to  when  notice  of  a  defect  is  a  question  of  fact  and  when 
it  becomes  a  question  of  law  are  elsewhere  reviewed.*^  So  are  deci- 
sions as  to  whether  a  particular  object  is  calculated  to  frighten  a 
horse,*'  what  is  a  reasonable  time  in  which  to  make  repairs,**  and  the 
like ;  and  we  have  also  considered  briefly  whether  negligence  and  con- 
tributory negligence  in  particular  cases  are  questions  for  the  court  or 
jury.*°  We  have  found  that  all  of  these  questions  are  usually  questions 
of  fact  or  mixed  questions  of  law  and  fact  for  the  jury  under  proper 
instructions,  but  we  have  also  found  that  they  may  sometimes  become 
questions  of  law  for  the  court.  This  is  true  of  many  other  questions. 
The  question  of  proximate  cause  is  usually  for  the  jury.*"    So  it  is  gen- 

"  City  of  Indianapolis  v.  Mullally,  City  of  Huntington  v.  Lusch,  33  Ind. 

38  Ind.  App.  125,  77  N.  E.  1132.  App.  476,  70  N.  E.  402. 

»^Karrer  v.   City  of   Detroit,   142  '^Ante,    §    812    (631).      See    also, 

Mich.  331,  106  N.  W.  64,  12  Detroit  City   of   Portsmouth   v.    Houseman, 

Leg.  N.  765.  109  Va.  554,  65  S.  E.  11. 

^^Ante,    §    806    (626).      See    also,  ==  See    ante,    §§    819     (637),    1023 

Miller  v.  Village  of  Mullan,  17  Idaho  (788),  1030  (793). 

28,   104   Pac.   660;    Carlson   v.   City  '"Town  of  New  Castle  v.  Gruhbs, 

of  Dunkirk,  123  N.  Y.  S.  215.  171  Ind.  482,  86  N.  E.  757;   Graham 

^Ante,    §    794    (616).      See    also,  v.   City   of  Rockford,   142   III.   App. 

47—11  Elliott  R.  and  S. 
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erally  for  the  jury  to  determine  whether  a  sufficient  guard  or  warning 
has  been  placed  near  an  excavation  or  the  like  and  whether  a  traveler 
using  a  street  or  sidewalk  with  knowledge  of  a  defect  or  obstruction 
therein  is  guilty  of  contributory  negligence.*'  And  the  questions  of  neg- 
ligence and  contributory  negligence  have  been  held  to  be  for  the  jury 
in  many  other  recent  cases  of  the  same  general  character.*'  But  such 
questions  may  become  questions  of  law  for  the  court,  in  particular  in- 
stances, and  a  verdict  directed  or  the  case  taken  from  the  jury  accord- 
ing to  the  local  practice  where  there  is  no  conflict  in  the  evidence  and 
but  one  reasonable  inference  can  be  drawn.  Thus,  the  question  of  proxi- 
mate cause  may  become  one  of  law,*"  and  cases  have  often  been  taken 
from  the  jury  for  the  reason  that  the  alleged  negligence  was  not  a  prox- 
imate cause  of  the  injury  complained  of .°"  So,  questions  of  negligence'^ 


306;  Jarrell  v.  Wilmington,  4  Penn. 
(Del.)  454,  56  Atl.  379;  Brown  v. 
Incorporated  Town  of  Chilllcotlie, 
122  Iowa  640,  98  N.  W.  502;  Cleve- 
land V.  Bangor,  87  Me.  259,  32  Atl. 
892,  47  Am.  St.  326;  Hignett  v.  In- 
habitants of  Norridgewick,  105  Me. 
189,  73  Atl.  1086;  Hyde  v.  Boston, 
186  Mass.  115,  71  N.  B.  118;  Ford- 
ham  v.  Gouverneur  Village,  160  N. 
Y.  541,  55  N.  E.  290;  Behl  v.  Phila- 
delphia, 206  Pa.  329,  55  Atl.  1029; 
Gonzales  v.  City  of  Galveston,  84 
Tex.  3,  19  S.  W.  284,  31  Am.  St.  17. 

''Town  of  New  Castle  v.  Grubbs, 
171  Ind.  482,  86  N.  E.  757.  See  also, 
Hannon  v.  Gladstone,  136  Mich.  621, 
99  N.  W.  790;  Wetmore  Tp.  v. 
Chamberlain,  64  Kan.  327,  67  Pac. 
845;  Penor  v.  City  of  Glens  Falls, 
122  N.  Y.  S.  1072. 

"*  Among  the  strongest  of  these 
cases  are  the  following:  Hurley  v. 
City  of  Boston,  202  Mass.  68,  88  N. 
E.  586;  Gillis  v.  Cambridge  Gaslight 
Co.,  202  Mass.  222,  88  N.  B.  779; 
Dondono  v.  City  of  Indianapolis,  44 
Ind.  App.  366,  89  N.  E.  421;  Jackson 
v.  City  of  Grinnell,  —  Iowa  — ,  122 
N.  W.  911;  Rea  v.  Sioux  City,  127 
Iowa  615,  103  N.  "W.  949;  City  of 
Ottawa  V.  Hayne,  114  111.  App.  21, 
affirmed  In  214  111.  45,  73  N.  B.  385; 
Beylea  v.  Port  Huron,  136  Mich.  504, 
99  N.  W.  740;  Neidhardt  v.  City  of 
Minneapolis,  —  Minn.  — ,  127  N.  W. 
484;  Seaver  V.  Town  of  Union,  113 
Wis.  322,  89  N.  W.  163.    In  Burditt 


V.  Town  of  Winchester,  —  Mass.  — , 
91  N.  E.  880,  employes  of  the  town 
had  left  a  wooden  horse  in  a  main 
street  at  night,  and,  although  the 
street  was  lighted  by  electricity,  it 
was  held  for  the  jury  to  determine 
whether  the  town  was  guilty  of  neg- 
ligence and  whether  the  plaintiff 
was  free  from  contributory  negli- 
gence in  not  seeing  it  even  though 
there  was  testimony  that  it  could 
have  been  seen  one  hundred  and 
fifty  feet  away.  See  also,  O'Donnell 
V.  City  of  Hannibal,  144  Mo.  App. 
155,  128  S.  W.  819. 

=»Southworth  v.  Shea,  131  Ala. 
419,  30  So.  774;  West  Mahoney  Tp. 
V.  Watson,  112  Pa.  St.  574,  3  Atl. 
866.  See  also,  Trapnell  v.  Red  Oak 
Junction,  76  Iowa  744,  39  N.  W.  884; 
Nichols  v.  Pittsfleld  Tp.,  209  Pa. 
240,  58  Atl.  283. 

"Tompsett  v.  Glade  Tp.,  198  Pa. 
376,  48  Atl.  255;  Mason  v.  Philadel- 
phia, 205  Pa.  177,  54  Atl.  773;  Pott- 
ner  v.  City  of  Minneapolis,  41  Minn. 
73,  42  N.  W.  784;  Hyer  v.  Janesville, 
101  Wis.  371,  77  N.  W.  729.  See 
also,  Claypool  v.  Wigmore,  34  Ind. 
App.  35,  71  N.  E.  509;  New  York  &c. 
R.  Co.  V.  Perrigney,  138  Ind.  414,  34 
N.  B.  233;  Braatz  v.  City  of  Fargo, 
—  N.  Dak.  — ,  125  N.  W.  1042;  Cole 
V.  German  Sav.  &c.  Soc,  124  Fed. 
113,  63  L.  R.  A.  416;  Seaver  v.  Town 
of  Union,  113  Wis.  322,  89  N.  W.  163. 

"Foy  V.  City  of  Winston,  135  N. 
Car.  439,  47  S.  E.  466;  Swart  v.  Dis- 
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and  of  contributory  negligence"''  have  likewise  been  held  to  be  questions 
of  law  for  the  court  in  many  instances  where  there  was  no  conflict  in 
the  evidence  and  the  court  deemed  that  only  one  reasonable  inference 
could  be  drawn  from  the  known  facts.''^  The  nature  or  extent  of  char- 
ter or  statutory  duty  and  liability,  and  similar  matters,  are  questions  of 
law;"*  but  whether  the  duty  has  been  performed  or  not  in  a  particular 
case  is  usually  a  question  of  fact  for  the  jury,  and  where  there  is  no 
fixed  standard  of  duty  or  care  other  than  that  of  ordinary  men,  the 
question,  if  more  than  one  reasonable  inference  can  be  drawn,  is  usu- 
ally for  the  jury  to  determine.  The  sufficiency  of  the  notice  to  the 
city  of  the  injury  complained  of  is  a  question  of  law  for  the  court."^ 
But  the  question  as  to  whether  such  a  notice  was  actually  given,  or 
as  to  how  or  upon  whom  it  was  served,  is  a  question  of  fact  for  the 
jury."* 


trict  of  Columbia,  17  App.  Cas.  (D. 
C.)  407;  Kluska  v.  City  of  Chicago, 
97  111.  App.  665;  Kinney  v.  City  of 
Springfield,  35  Mo.  App.  97;  Carey 
V.  Kansas  City,  187  Mo.  715,  86  S. 
W.  438,  70  L.  R.  A.  65;  Puchs  v.  City 
of  St.  Louis,  167  Mo.  620,  67  S.  W. 
610,  57  L.  R.  A.  136;  Beltz  v.  City  of 
Yonkers,  148  N.  Y.  67,  42  N.  B.  401; 
Braatz  v.  City  of  Fargo,  —  N.  Dak. 
— ,  125  N.  W.  1042;  Kelchner  v.  Nan- 
ticoke  Borough,  209  Pa.  412,  58  Atl. 
851;  Strait  v.  Eureka,  17  S.  Dak. 
326,  96  N.  W.  695.  See  also.  Lush 
v.  Parkersburg,  127  Iowa  701,  104 
N.  W.  336;  Stanton  v.  Salem,  145 
Mass.  476,  14  N.  E.  519;  District  of 
Columbia  v.  Moulton,  182  U.  S.  576, 
45  L.  ed.  1237,  21  Sup.  Ct.  840. 

="  Moshenvel  v.  District  of  Colum- 
bia, 191  U.  S.  247,  24  Sup.  Ct.  578, 
48  L.  ed.  170;  Wood  v.  City  of  Dan- 
bury,  72  Conn.  69,  43  Atl.  554; 
Evans  v.  Iowa  City,  125  Iowa  202, 
100  N.  W.  1112;  Casey  v.  City  of 
Fitchburg,  162  Mass.  321,  38  N.  E. 
499;  Philbrick  v.  Inhabitants  of 
West  Gardiner,  105  Me.  164,  73  Atl. 
1002;  Cloney  v.  City  of  Kalamazoo, 
124  Mich.  655,  83  N.  W.  618;  Jordan 
v.  American  &c.  Coach  Co.,  129  App. 
Div.  (N.  Y.)  313,  113  N.  Y.  S.  786. 
See  also,  Webster  v.  City  of  Vance- 
burg,  130  Ky.  320,  113  S.  W.  140, 
132  Am.  St.  392. 

°=  See  generally,  Lord  v.  City  of 


Mobile,  113  Ala.  360,  21  So.  366; 
Randall  v.  City  of  Lowell,  156  Mass. 
255,  30  N.  E.  1020;  Pottner  v.  City 
of  Minneapolis,  41  Minn.  73,  42  N. 
W.  784;  Martin  v.  Williamsport,  208 
Pa.  590,  57  Atl.  1063;  City  of  San 
Antonio  v.  Potter,  31  Tex.  Civ.  App. 
263,  71  S.  W.  764;  Maarnum  v.  City 
of  Madison,  104  Wis.  272,  80  N.  W. 
591. 

°*See  Shippy  v.  Village  of  Au 
Sable,  65  Mich.  494,  32  N.  W.  341; 
Bonine  v.  City  of  Richmond,  75  Mo. 
437;  Borough  of  Easton  v.  Neff,  102 
Pa.  St.  474,  48  Am.  Rep.  213.  In 
Webster  v.  City  of  Vanceburg,  130 
Ky.  320,  113  S.  W.  140,  132  Am.  St. 
392,  a  verdict  was  held  to  have 
been  properly  directed  for  the  de- 
fendant because  the  plaintiff  was  in- 
jured while  using  a  sidewalk  with 
his  dray  and  the  city  owed  him  no 
duty  to  make  it  safe  for  vehicles. 

"''Wikel  v.  City  of  Decatur,  146 
111.  App.  51;  Schaefer  v.  Ashland, 
117  Wis.  553,  94  N.  W.  303.  See 
also,  Owen  v.  City  of  Fort  Dodge, 
98  Iowa  281,  67  N.  W.  281. 

"Ljungberg  v.  North  Mankato, 
87  Minn.  484,  92  N.  W.  401;  Hild- 
man  v.  City  of  Phillips,  106  Wis. 
611,  82  N.  W.  566;  Schaefer  v.  Ash- 
land, 117  Wis.  553,  94  N.  W.  303. 
See  also  as  to  excuse  for  not  giving 
it  In  time,  Ehrhardt  v.  Seattle,  33 
Wash.  664,  74  Pac.  827;  Born  v.  City 
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§  1168.  (868)  Measure  of  damages. — The  general  rule  is  that  only 
compensatory  damages  can  be  recovered  in  an  action  against  a  mu- 
nicipal corporation  for  personal  injuries,*'  and  in  our  judgment  there 
can  be  no  exceptions  to  this  rule,  at  least  in  ordinary  actions  for  in- 
juries caused  by  defects  in  highways.  The  inhabitants  of  the  locality, 
constituting,  as  they  do,  the  corporation,  really  pay  the  damages,  and 
where  punishment  in  the  form  of  exemplary  damages  is  inflicted  it 
falls  on  them,  and  this  is  neither  just  nor  consistent  with  the  underly- 
ing principle  which  sustains  the  rule  declaring  that  vindictive  damages 
may  be  recovered.  The  question  as  it  is  presented  in  an  action  against 
a  city  or  county  is  radically  different  from  that  arising  in  an  action 
against  the  direct  author  of  the  wrong  and  from  that  arising  in  an  ac- 
tion against  the  officers  whose  breach  of  duty  caused  the  injury,  for  in 
such  a  case  vindictive  damages  might  operate  directly  upon  the  persons 
in  fault,  whereas  in  an  action  against  the  public  corporation  the  tax- 
payers who  must  suffer  are  not  directly  in  fault,  and  cannot  be  said  to 
act  maliciously,  oppressively  or  recklessly.  Compensatory  damages, 
when  properly  measured,  yield  the  injured  person  all  he  is  justly 
entitled  to  receive,  for  theiy  give  compensation  for  all  loss  he  has  suf- 
fered, and  for  all  pain  he  has  endured.  Generally  speaking,  they  in- 
clude everything  of  which  the  plaintiff  has  been  deprived  as  a  prox- 
imate and  natural  consequence  of  the  injury,*'  but  they  do  not  in- 
clude exemplary"*  nor  remote  and  merely  speculative  damages.^""  The 

of  Spokane,  27  Wash.  719,  68  Pac.  Richmond   &c.   R.   Co.  v.   Norment, 

386.  84  Va.  167,  4  S.  B.  211,  10  Am.  St. 

"Wilson  v.  Granby,  47  Conn.  59,  827;  Carthage  Turnpike  Co.  v.  An- 
36  Am.  Rep.  51;  Chicago  v.  Lang-  draws,  102  Ind.  138,  1  N.  B.  364,  52 
lass,  52  111.  256,  4  Am.  Rep.  603;  Am.  Rep.  653.  See  note  to  Rich- 
Wilson  V.  Wheeling,  19  W.  Va.  323,  mond  &c.  R.  Co.  v.  Allison,  11  L.  R. 
42  Am.  Rep.  780;  Louisville  &c.  R.  A.  43,  for  collection  of  authorities 
Co.  v.  Shanks.  94  Ind.  598;  Decatur  showing  the  measure  of  damages 
V.  Fisher,  53  111.  407  (except  in  case  and  different  elements  to  be  consid- 
of  malice  or  "wilful  negligence");  ered  in  awarding  compensation;  also 
McGary  v.  Lafayette,  12  Rob.  (La.)  4  Elliott  on  Railroads  (2d  ed.),  §§ 
668;  Atchison  v.  King,  9  Kan.  550;  1798-1828;  3  Elliott  on  Ev.,  §§  1983- 
Raymond  v.  Lowell,  6  Cush.  (Mass.)  1992. 

524,  53  Am.  Dec.  67n;  Hunt  v.  Boon-  "» Burr  v.  Plymouth,  48  Conn.  460; 

ville,  65  Mo.  620,  27  Am.  Rep.  299.  Parsons   v.   Lindsay,    26   Kan.    426; 

"'Huizega    v.    Cutler    &c.    Co.,    51  Wallace  v.   New  York,   2  Hilt.    (N. 

Mich.    272,   16   N.  W.   643;    Central  Y.)    440,    and    authorities    cited    in 

Passenger  R.   Co.  v.   Kuhn,   86  Ky.  note  97,  supra. 

578,  6   S.  W.   441,   9  Ky.   L.   725,  9  ""  Brown  v.  Chicago  &e.  R.  Co.,  64 

Am.  St.  309;   Alexander  v.  Humber,  Iowa  652,   21  N.  W.   193;    Phyfe  v. 

86  Ky.  565,  6  S.  W.  453,  9  Ky.  L.  734;  Manhattan  R.  Co.,  30  Hun    (N.  Y.) 

Alabama   &c.   R.   Co.  v.   Yarbrough,  377;  Masterton  v.  Mt.  Vernon,  58  N. 

83  Ala.  238,  3  So.  447,  3  Am.  St.  715;  Y.  391;  Strohm  v.  New  York  &c.  R. 
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plaintifE  may,  however,  recover,  under  proper  allegation  and  proof, 
not  only  the  amount  of  damage  which  he  has  suffered  prior  to  the  com- 
mencement of  the  action,  but  also  all  the  damage,  proceeding  contin- 
uously from  the  injury  complained  of,  which  he  has  suffered  up  to  the 
verdict,  and  which  it  is  reasonably  certain  he  will  suffer  in  the  future.^ 
When  the  action  is  for  injury  to  the  person  of  the  plaintiff,  he  may,  in 
a  proper  case,  recover  the  expense  of  his  cure,='  the  value  of  the  time 
lost  by  him  during  the  continuance  of  his  disabilities,''  and  reasonable 
compensation  for  the  physical*  and  mentaP  suffering  caused  by  the 


Co.,  96  N.  Y.  305;  Clark  v.  Nevada 
Land  Co.,  6  Nev.  203.  See  also,  Atch- 
ison &c.  R.  Co.  V.  Thomas,  70  Kan. 
409,  78  Pac.  861;  Swift  &c.  Co.  v.. 
Johnson,  138  Fed.  867,  71  C.  C.  A. 
619.  1  L.  R.  A.  (N.  S.)  1161n;  South- 
ern Ind.  R.  Co.  V.  Davis,  32  Ind.  App. 
569,  69  N.  E.  550;  Snow  v.  New 
York  &c.  R.  Co.,  185  Mass.  321,  70 
N.  E.  205.  In  Vandervelde  v.  Leroy, 
140  Mich.  359,  103  N.  W.  812,  one 
who  was  Injured  by  a  defect  In  a 
sidewalk  was  held  entitled  to  re- 
cover for  the  injury  thus  caused  but 
not  for  a  later  injury  caused  by  the 
slipping  of  his  crutch.  And  a  like 
decision  was  rendered  where  the 
plaintiff  claimed  to  have  received 
further  injury  in  her  own  house  a 
few  months  afterwards  by  reason  of 
her  foot  slipping  and  inability  to 
save  herself  on  account  of  the  in- 
jury to  her  leg  received  by  the  fall 
on  the  defective  sidewalk.  Wineberg 
V.  Du  Bois,  209  Pa.  430,  58  Atl.  807. 

^Curtis  V.  Rochester  &c.  R.  Co., 
18  N.  Y.  534,  75  Am.  Dec.  258n; 
Spicer  v.  Chicago  &c.  R.  Co.,  29  Wis. 
580;  Welsenberg  v.  Appleton,  26 
Wis.  56,  7  Am.  Rep.  39n;  Scott  Tp. 
V.  Montgomery,  95  Pa.  St.  444;  Elk- 
hart V.  Ritter,  66  Ind.  136;  Secord 
V.  St.  Paul  &c.  R.  Co.,  18  Fed.  221; 
Stafford  v.  Oskaloosa,  64  Iowa  251, 
20  N.  W.  174.  See  also  Snook  v. 
Anaconda,  26  Mont.  128,  66  Pac.  756; 
Gallamore  v.  Olympia,  34  Wash.  379, 
75  Pac.  978;  3  Elliott  Ev.,  §  1988. 

^Giblin  v.  Mclntyre,  2  Utah  384; 
Sheehan  v.  Edgar,  58  N.  Y.  631; 
Peoria  Bridge  Ass'n  v.  Loomis,  20 
111.  235,  71  Am.  Dec.  263;  Varnham 
V.  Council  Bluffs,  52  Iowa  698,  3  N. 
W.   792;    Nappanee  v.  Ruckman,   7 


Ind.  App.  361,  34  N.  B.  609;  Vicks- 
burg  &c.  R.  Co.  V.  Putnam,  118  U.  S. 
545,  30  L.  ed.  257,  7  Sup.  Ct.  1;  Abi- 
lene V.  Wright,  4  Kan.  App.  708,  46 
Pac.  715;  Johnson  v.  Holyoke,  105 
Mass.  80;  Kliegel  v.  Aitken,  94  Wis. 
432,  69  N.  W.  67,  59  Am.  St.  900, 
35  L.  R.  A.  249. 

'Nones  v.  Northouse,  46  Vt.  587; 
Wade  V.  Leroy,  20  How.  (U.  S.)  34, 
15  L.  ed.  813;  Memphis  &c.  R.  Co. 
V.  Whitfield,  44  Miss.  466,  7  Am. 
Rep.  699n;  Illinois  Central  R.  Co. 
V.  Davidson,  22  C.  C.  A.  306,  76  Fed. 
517;  Ehrgott  v.  Mayor  of  New  York, 
96  N.  Y.  264,  276,  48  Am.  Rep.  622; 
Loughran  v.  Des  Moines,  72  Iowa 
382,  34  N.  W.  172,  and  in  a  very  re- 
cent case  the  plaintiff,  a  farmer,  was 
held  entitled  to  testify  as  to  the  ex- 
tent of  his  business  as  such  prior 
to  the  injury,  and  as  to  the  value 
of  his  services  in  superintending  his 
business  before  and  after  the  in- 
jury. Escher  v.  Carroll  County,  — 
Iowa  — ,  125  N.  W.  810.  See  also, 
Jordan  v.  Cedar  Rapids  &c.  Ry.  Co., 
124  La.  177,  99  N.  W.  693;  Mitchell 
V.  Chicago  &c.  Ry.  Co.,  138  Iowa  283, 
114  N.  W.  622,  and  authorities  cited 
in  both  cases. 

*  Ransom  v.  New  York  &c.  R.  Co., 
15  N.  Y.  415;  Oliver  v.  North  Pa- 
cific &c.  Co.,  3  Ore.  84;  Terre  Haute 
&c.  R.  Co.  V.  Drunker,  128  Ind.  542. 
26  N.  E.  178,  and  authorities  cited 
in  following  note. 

=  Masters  v.  Warren,  27  Conn.  293; 
Canning  v.  Williamstown,  1  Cush. 
(Mass.)  451;  Malloy  v.  Bennett,  15 
Fed.  371;  Texas  &c.  R.  Co.  v.  Doug- 
las, 73  Tex.  325,  11  S.  W.  333;  Weber 
v.  Creston,  75  Iowa  16,  39  N.  W.  126; 
Kennon  v.  Gilmer,  131  U.  S.  22,  33 
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injury,  as  well  as  for  the  permanent  reduction  of  his  power  to  earn 
money.'  He  may  also  recover  damages  for  a  disease  resulting  from 
the  accident  or  the  exposure  necessarily  attendant  thereon,'  and  for 
the  aggravation  of  a  pre-existing  disease,  so  far  as  the  same  is  caused 
by  the  accident.^  But  it  has  been  held  that  he  is  not  entitled  to  recover 
the  cost  of  his  board  during  the  existence  of  his  disability;^  and  evi- 

L.   ed.   110,   9    Sup.   Ct.   696;    Ken-  Ohio  &c.  R.  Co.  v.  Hecht,  115  Ind. 

dall    V.     Albia,    73     Iowa     241,     34  443,  17  N.  E.  297.    Compare  Hobbs 

N.     W.     833;     Ballou     v.     Farnum,  v.  London  &  S.  R.  Co.,  L.  R.  10  Q.  B. 

11     Allen      (Mass.)     73;      City     of  111;     Pullman    Palace    Car    Co.    v. 

Chicago    v.    McLean,    133    111.    148,  Barker,   4   Colo.    344,    34   Am.   Rep. 

24  N.  E.   527,   8  L.  R.'  A.  765,   and  89;    Indianapolis  &c.  R.  Co.  v.  Bir- 

note.    But  compare  City  of  Colum-  ney,  71  111.  391. 

bus  v.   Strassner,   124   Ind.  482,   25  ^Louisville    &c.   R.    Co.   v.   Jones, 

N.  E.  65,  with  American  Strawboard  108  Ind.  551,  9  N.  B.  476;  Baltimore 

Co.  V.  Foust,  12   Ind.  App.  421,  39  &c.  R.  Co.  v.  Kemp,  61  Md.  74;  Stew- 

N.    E.    891,   as   to    "personal    enjoy-  art  v.   Ripon,    38  Wis.   584;    Louis- 

ment."    And  see  also  as  to  mental  ville  &c.  R.  Co.  v.  Palvey,  104  Ind. 

suffering    and    humiliation    because  409,  S  N.  E.  389,  4  N.  E.  908;   Tice 

of  his  crippled  condition  or  disfig-  v.   Munn,   94   N.  Y.   621;    Louisville 

urement.    Diamond    Rubber    Co.    v.  &c.  R.  Co.  v.  Wood,  113  Ind.  544,  14 

Harryman,  41  Colo.  415,  92  Pac.  922,  N.  E.  572,  16  N.  E.  197;   Lapleine  v. 

15  L.  R.  A.   (N.  S.)   775,  and  note.  Morgan  &c.  R.  Co.,  40  La.  Ann.  661, 

Scores  of  authorities  upon  the  gen-  4  So.  875,  1  L.  R.  A.  378;   Dreiss  v. 

eral   proposition   that   damages   for  Friedrich,    73    Tex.    460,    11    S.    W. 

the  physical   and  mental   pain   and  493;  Louisville  &c.  R.  Co.  v.  Snyder, 

suffering     may     be     recovered     are  117  Ind.  435,  20  N.  E.  284,  10  Am. 

cited  in  3  Elliott  on  Ev.,   §§   1991,  St.  60n,  3  L.  R.  A.  434;   Dickson  v. 

1992,  where  the  question  of  evidence  Hollister,   123   Pa.   St.   421,   16   Atl. 

to  prove  it  is  also  considered.  484,  10  Am.  St.  533.    See  also,  Con- 

°  Holyoke  v.  Grand  Trunk  R.  Co.,  ner  v.  Nevada,  188  Mo.  148,  86  S.  W. 
48  N.  H.  541;  Knapp  v.  Sioux  City  256,  107  Am.  St.  314.  But  not  for 
&c.  R.  Co.,  71  Iowa  41,  32  N.  W.  18;  damages  caused  by  failure  to  use 
Totten  V.  Pennsylvania  R.  Co.,  11  reasonable  care  in  regard  to  the  in- 
Fed.  564;  Sunney  v.  Holt,  15  Fed.  jury  after  it  is  received.  Bennett  v. 
880;  Indiana  Car  Co.  v.  Parker,  100  Mt.  Vernon,  124  Iowa  537,  100  N.  W. 
Ind.  181;  Barbour  County  v.  Horn,  349;  Rock  Island  v.  Starkey,.  189 
48  Ala.  566;  City  of  Indianapolis  v.  III.  515,  59  N.  E.  971;  Chicago  City 
Gaston,  58  Ind.  224;  Richmond  Gas  R.  Co.  v.  Saxby,  213  111.  274,  72  N. 
Co.  V.  Baker,  146  Ind.  600,  45  N.  E.  E.  755,  68  L.  R.  A.  164,  104  Am.  St. 
1049,  36  L.  R.  A.  683.  See  generally  218;  City  of  Columbia  v.  Langhor, 
Anderson  v.  City  of  Wilmington,  6  20  Ind.  App.  395,  50  N.  E.  831; 
Pen.  (Del.)  485,  70  Atl.  204;  Wil-  Studgeon  v.  Sand  Beach,  107  Mich, 
son  V.  Wheeling,  19  W.  Va.  323,  42  496,  65  N.  W.  616;  Tibell  v.  Grand 
Am.  Rep.  780;  3  Elliott  on  Ev.,  §  Rapids,  129  Mich.  659,  89  N.  W.  563; 
1987.  Hennessey  v.   Dist.  of  Columbia,   8 

'Ehrgott  V.  Mayor  of  New  York,  Mackey   (D.  C.)   220.    See,  however, 

96  N.  Y.  264,  48  Am.  Rep.  622;  Terre  Abbot  v.  Tolliver,  71  Wis.  64,  36  N. 

Haute  &c.  R.  Co.  v.  Buck,  96   Ind.  W.    622;    Whelan  v.   New  York  &c. 

346,  49  Am.  Rep.  168;  Brown  v.  Chi-  R.  Co.,  38  Fed.  15;    Ford  v.  Kansas 

cago  &c.  R.  Co.,  54  Wis.  342,  11  N.  City,  181  Mo.  137,  79  S.  W.  923. 

W.  356,  911,  41  Am.  Rep.  41n;  Beau-  "Graeber  v.  Derwin,  43  Cal.  495; 

champ  V.  Saginaw  &c.  Co.,  50  Mich.  Vedder  v.   Delaney,  122   Iowa  583, 

163,  15  N.  W.  65,  45  Am.  Rep.  30;  98  N.  W.  373. 
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dence  of  the  pecuniary  condition  of  himself  or  family  ia  generally  in- 
admissible.^" Where  the  action  is  by  a  parent  for  injury  to  his  child, 
the  measure  of  damages  is  generally  limited  to  an  amount  fully  com- 
pensatory for  the  expenses  of  medical  services  and  nursing,  and  the 
consequent  loss  of  service  for  a  period  not  exceeding  the  minority  of 
the  child.^^  The  mental  suffering  of  the  parent  caused  by  the  injury 
to  the  child  should  not  be  taken  into  account.^^ 

§  1169.  (869)  Measure  of  damages  in  actions  for  death. — In  many 
of  the  states  it  is  provided  by  statute  that  the  widow  or  next  of 
kin  may  recover  damages  for  the  pecuniary  injury  resulting  from 
the  death  of  a  person  caused  by  the  negligent  act  of  another.    The 


"Shea  v.  Potrero  &c.  R.  Co.,  44 
Cal.  414;  Eagle  Packet  Co.  v.  De- 
fries,  94  111.  598,  34  Am.  Rep.  245; 
Rooney  v.  Milwaukee  &c.  Co.,  65 
Wis.  397,  27  N.  W.  24;  Hagan's  Pet., 
7  Cent.  L.  J.  311;  Chicago  v.  O'Bren- 
nan,  65  111.  160;  Dreiss  v.  Priedrich, 
57  Tex.  70;  Mackoy  v.  Missouri  Pac. 
R.  Co.,  18  Fed.  236;  Indianapolis  &c. 
R.  Co.  V.  Pltzer,  109  Ind.  179,  190, 
6  N.  B.  310,  10  N.  B.  70,  58  Am.  Rep. 
387;  City  of  Delphi  v.  Lowery,  74 
Ind.  520;  Mayhew  v.  Burns,  103  Ind. 
328,  2-  N.  E.  793;  Pennsylvania  Co. 
V.  Roy,  102  U.  S.  451,  26  L.  ed.  141; 
St.  Louis  &c.  R.  Co.  V.  Adams,  74 
Ark.  326,  85  S.  W.  768,  86  S.  W.  287, 
109  Am.  St.  85;  Kansas  City  R.  Co. 
V.  Egan,  64  Kan.  421,  67  Pac.  887; 
Louisville  &c.  R.  Co.  v.  Hall,  115  Ky. 
567,  74  S.  W.  280,  24  Ky.  L.  2487; 
Bahr  v.  Northern  Pac.  R.  Co.,  101 
Minn.  314,  112  N.  W.  267;  Baltimore 
&c.  R.  Co.  V.  Camp,  81  Fed. 
807,  26  C.  C.  A.  626.  But  see 
Cooper  V.  Lake  Shore  &c.  R. 
do.,  66  Mich.  261,  33  N.  "W.  306, 
11  Am.  St.  482;  Shaber  v.  St.  Paul 
&c.  R.  Co.,  28  Minn.  103,  9  N.  W. 
575;  Georgia  R.  &c.  Co.  v.  Keating, 
99  Ga.  308,  25  S.  E.  669;  Norfolk  &c. 
R.  Co.  V.  Ampey,  93  Va.  108,  25  S. 
B.  226.  See  generally  3  Elliott  on 
Ev.,  §  1990. 

"6  Thomp.  Neg.  (2d  ed.),  §  7344; 
Traver  v.  Eighth  Ave.  R.  Co.,  3 
Keyes  (N.  Y.)  497;  Oakland  R.  Co. 
V.  Fielding,  48  Pa.  St.  320;  Gilligan 
V.  Harlem  R.  Co.,  1  E.  D.  Smith  (N. 


Y.)  453.  From  this  must  generally  be 
deducted  the  cost  of  maintenance. 
Benton  v.  Chicago  &c.  R.  Co.,  55 
Iowa  496,  8  N.  "W.  330;  Borough  of 
Birmingham  v.  Dorer,  3  Brewst. 
(Pa.)  69;  St.  Louis  &c.  R.  Co.  v. 
Freeman,  36  Ark.  41;  Pennsylvania 
Co.  V.  Lilly,  73  Ind.  252.  See  as  to 
damages  where  plaintiffs  wife  was 
injured:  City  of  Dallas  v.  Moore,  32 
Tex.  Civ.  App.  230,  74  S.  W.  95;  Kris- 
inger  v.  City  of  Creston,  141  Iowa 
154,  119  N.  W.  526  and  cases  there 
cited  and  distinguished;  City  of  Co- 
lumbus V.  Strassner,  138  Ind.  301,  34 
N.  E.  5,  37  N.  E.  719;  Citizens'  St.  R. 
Co.  V.  Twiname,  121  Ind.  375,  23  N. 
B.  159,  7  L.  R.  A.  352;  Indianapolis 
&c.  R.  Co.  V.  Robinson,  157  Ind.  414, 
61  N.  B.  936;  Union  Pac.  R.  Co.  v. 
Jones,  21  Colo.  340,  40  Pac.  891;  4  El- 
liott on  Railroads,  §  1822. 

•^Galveston  v.  Barbour,  62  Tex. 
172,  50  Am.  Rep.  519.  See  also, 
Cowden  v.  Wright,  24  Wend.  (N. 
Y.)  429,  35  Am.  Dec.  633;  Pennsyl- 
vania R.  Co.  V.  Kelly,  31  Pa.  St.  372; 
Wyman  v.  Leavitt,  71  Me.  227,  36 
Am.  Rep.  303n;  Flemington  v. 
Smithers,  2  C.  &  P.  292,  12  E.  C.  L. 
578;  Long  v.  Chicago  &c.  R.  Co., 
15  Okla.  512,  86  Pac.  289,  6  L.  R.  A. 
(N.  S.)  883  and  note.  In  an  action 
by  a  husband  against  a  county  for 
Injury  caused  the  wife  by  a  defec- 
tive bridge  he  cannot  recover  dam- 
ages for  a  loss  of  the  wife's  com- 
panionship. Board  of  Com'rs  v. 
Legg,  93  Ind.  523,  47  Am.  Rep.  390. 
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courts,  in  eonBtrUing  these  statutes,  have  restricted  the  damages  recov- 
erable in  such  cases  to  an  amount  which  will  fairly  compensate  the 
person  for  whose  benefit  the  action  is  brought  for  his  pecuniary  loss.^' 
Neither  physical  nor  mental  suffering  can,  in  jurisdictions  where  such 
statutes  exist,  be  taken  into  account.**  The  statutes  of  several  of  the 
states  contain  no  such  limitation,  and  in  those  states  the  plaintiff  may 
recover  the  same  damages  which  the  deceased  might  have  recovered 
had  the  injury  been  just  less  than  fatal!"  The  probable  duration  of  life 
may  be  taken  into  consideration,*^  and  this  may  be  shown  by  the 
Northampton  or  other  standard  and  approved  life  tables.*^  The  dam- 
ages are  usually  estimated  upon  this  basis,  and  their  measure  is  the 
reasonable  expectation  of  pecuniary  advantage  for  the  continuance  of 
the  life  of  the  deceased.**    It  is  impossible  to  lay  down  any  general 


"Blake  v.  Midland  R.  Co.,  18  Q. 
B.  93;  Telfer  v.  Northern  R.  Co.,  30 
N.  J.  L.  188;  Chicago  v.  Major,  18 
111.  349,  68  Am.  Dec.  553;  Pierce  v. 
Conners,  20  Colo.  178,  37  Pac.  721, 
46  Am.  St.  279;  Klepsch  v.  Donald, 
4  "Wash.  436,  30  Pac.  991,  31  Am. 
St.  936;  Palender  v.  Blackwell,  39 
Ind.  App.  121,  79  N.  E.  393;  Pennsyl- 
vania R.  Co.  V.  Henderson,  51  Pa.  St. 
315;  Ohio  &c.  R.  Co.  v.  Tlndall,  13 
Ind.  366,  74  Am.  Dec.  259;  Cooper  v. 
Lake  Shore  &c.  R.  Co.,  66  Mich.  261, 
33  N.  "W.  306, 11  Am.  St.  482;  Holmes 
V.  Oregon  &c.  R.  Co.,  5  Fed.  523; 
Baltimore  &c.  R.  Co.  v.  Mackey,  157 
U.  S.  72,  39  L.  ed.  624,  15  Sup.  Ct. 
491.  See  Morgan  v.  Southern  Pac. 
Co.,  95  Cal.  510,  30  Pac.  603,  17  L. 
R.  A.  71,  and  note  collecting  and  re- 
viewing many  authorities. 

"Lehman  v.  Brooklyn,  29  Barb. 
(N.  Y.)  234;  Pennsylvania  R.  Co.  v. 
Vandever,  36  Pa.  St.  298;  Mynningv. 
Detroit  &c.  R.  Co.,  59  Mich.  257,  26 
N.  W.  514;  Etherington  v.  Prospect 
Park  &c.  R.  Co.,  88  N.  Y.  641;  Kan- 
sas Pac.  R.  Co.  v.  Cutter,  19  Kan.  83. 
Compare  Baltimore  &c.  R.  Co.  v. 
Noell,  32  Gratt.  (Va.)  394.  See  also, 
James  v.  Richmond  &c.  R.  Co.,  92 
Ala.  231,  9  So.  335;  Dwyer  v.  Chi- 
cago &c.  R.  Co.,  84  Iowa  479,  51  N. 
W.  244,  35  Am.  St.  322. 

'"6  Thomp.  Neg.  (2d  ed.),  §  7076. 
See  also,  Owen  v.  Brockschmidt,  54 
Mo.  285. 

"  Baltimore  &c.  R.  Co.  v.  State,  33 


Md.  542;  Scheffler  v.  Minneapolis 
&c.  R.  Co.,  32  Minn.  518,  21  N.  W. 
711. 

"  Sauter  v.  New  York  Cent.  &c.  R. 
Co.,  66  N.  Y.  50,  23  Am.  Rep.  18. 
See  also  Schell  v.  Plumb,  55  N.  Y. 
592;  ^tna  Life  Ins.  Co:  v.  Nexsen, 
84  Ind.  347,  43  Am.  Rep.  91n;  Lewis 
V.  Atlas  &c.  Ins.  Co.,  61  Mo.  534; 
Louisville  &c.  R.  Co.  v.  Miller,  141 
Ind.  533,  37  N.  E.  343;  McKeigue  v. 
Janesville,  68  Wis.  50,  31  N.  "W.  298; 
Gorman  v.  Minneapolis  &c.  R.  Co., 
78  Iowa  509,  43  N.  W.  303;  Haden  v. 
Sioux  City  &c.  R.  Co.,  92  Iowa  226, 
60  N.  W.  537;  Hunn  v.  Michigan  &c. 
R.  Co.,  78  Mich.  513,  44  N.  W.  502, 
7  L.  R.  A.  500n;  1  Elliott  on  Ev., 
§  418.  So  mortality  tables  were  held 
admissible  in  an  action  for  injuries 
caused  by  a  defective  sidewalk  where 
plaintiff  complained  and  introduced 
evidence  to  prove  that  her  injuries 
were  permanent.  Hodd  v.  City  of 
Tacoma,  45  Wash.  436,  88  Pac.  842. 
But  they  are  not  conclusive  as  to 
the  expectancy  of  the  particular  per- 
son, for  there  may  be  many  contin- 
gencies, and  it  is  held  that  the  jury 
should  be  so  instructed.  Campbell 
V.  City  of  York,  172  Pa.  St.  205,  33 
Atl.  879.  See  also,  Vicksburg  &c.  R. 
Co.  V.  Putnam,  118  U.  S.  545,  30  L. 
ed.  257,  7  Sup.  Ct.  1;  1  Elliott  on 
Ev.,  §  418.  But  compare  Andrews  v. 
Chicago  &c.  R.  Co.,  86  Iowa  677,  53 
N.  W.  399. 

"*  Collins  v.  Davidson,  19  Fed.  83. 
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rule  for  the  admeasurement  of  damages  in  the  class  of  cases  which 
we  are  considering ;  much  must  be  left  to  the  sound  discretion  of  the 
jury,  but  it  is  the  duty  of  the  court  to  instruct  them  that  only  com- 
pensatory damages  are  recoverable,  and  to  state  what  elements  may 
be  considered  in  computing  the  damages.  "Damages  in  such  a  case," 
said  the  court,  in  a  case  before  it,  "must  be  left  to  the  common  sense  of 
the  jury,  assisted  by  the  presiding  judge.""  While  the  jury  have  a 
wide  discretion,  still,  it  is  the  duty  of  the  court  to  so  frame  its  charge 
as  to  limit  the  recovery  to  compensatory  damages ;  and  where  evidence 
is  admissible  for  one  purpose,  but  not  for  the  purpose  of  augmenting 
the  damages,  it  is  the  duty  of  the  court  to  instruct  the  jury  not  to 
permit  such  evidence  to  be  considered  on  the  question  of  damages.^" 

§  1170,  (870)  Remedy  over. — ^When  a  municipality  has  been  com- 
pelled to  pay  damages  for  injuries  sustained  by  reason  of  the  wrongful 
acts  of  a  third  person  which  render  its  streets  unsafe,  it  has  a  remedy 
over  against  him,  unless  as  to  such  person  the  corporation  is  itself 
a  wrong-doer.*i    Where  such  a  remedy  over  exists,  it  is  customary  and 


See  also  St.  Lonis  &c.  R.  Co.  v. 
Sweet,  60  Ark.  550,  31  S.  W.  571; 
Cleveland  &c.  R.  Co.  v.  Baddeley, 
150  111.  328,  36  N.  E.  965;  Country- 
man V.  Fonda  &c.  R.  Co.,  166  N.  Y. 
201,  59  N.  E.  822,  82  Am.  St.  640; 
Benton  v.  North  Carolina  R.  Co.,  122 
N.  Car.  1007,  30  S.  E.  333;  Galveston 
&c.  R.  Co.  v.  Worthy,  87  Tex.  459, 
29  S.  W.  376;  6  Thomp.  Neg.,  §  7091. 
But  there  are  many  contingencies  to 
be  considered.  Savannah  &c.  R.  Co. 
V.  McLeod,  94  Ga.  530,  20  S.  E.  434; 
Steinbrunner  v.  Pittsburg  &c.  R.  Co., 
146  Pa.  St.  504,  23  Atl.  239,  28  Am. 
St.  806;  Harrison  v.  Sutter  St.  R. 
Co.,  116  Cal.  156,  47  Pac.  1019;  Louis- 
ville &c.  R.  Co.  V.  Clarke,  152  U.  S. 
230,  38  L.  ed.  422,  14  Sup.  Ct.  579; 
Hogue  V.  Chicago  &c.  R.  Co.,  32  Fed. 
365. 

"  Fair  v.  London  &c.  R.  Co.,  21  L. 
T.  R.  326.  See  also,  Collins  v.  Coun- 
cil Blufes,  32  Iowa  324,  7  Am.  Rep. 
200;  Chicago  v.  Martin,  49  111.  241, 
95  Am.  Dec.  590;  Armsworth  v. 
Southeastern  R.  Co.,  11  Jur.  758, 
760;  Weeks  v.  Shirley,  33  Me.  271. 

'°  City  of  Delphi  v.  Lowery,  74  Ind. 
520,  39  Am.  Rep.  98;  Chicago  &c.  R. 
Co.  V.  Becker,  76  111.  25;    Steel  v. 


Kurtz,  28  Ohio  St.  191;  Blake  v. 
Midland  R.  Co.,  10  Bng.  L.  &  E.  437; 
Telfer  v.  Northern  R.  Co.,  30  N.  J. 
L.  188.  See  also  the  extreme  case 
of  Monongahela  &c.  Co.  v.  Hard- 
saw,  169  Ind.  147,  81  N.  E.  492. 
Broad  as  the  discretion  of  the 
jury  is,  it  can  only  be  exercised 
upon  proper  facts,  and  it  is  the  duty 
of  the  court  to  restrict  them  to  such 
facts.  And  there  are  many  contin- 
gencies which  it  may  be  necessary 
to  take  into  consideration.  Wright 
v.  Crawfordsville,  142  Ind.  636,  42 
N.  E.  227;  Hudson  v.  Houser,  123 
Ind.  309,  24  N.  E.  243;  Killian  v. 
Augusta  &c.  R.  Co.,  79  Ga.  234,  4 
S.  E.  165,  11  Am.  St.  410;  Skottowe 
V.  Oregon  &c.  R.  Co.,  22  Ore.  430,  30 
Pac.  222,  16  L.  R.  A.  593n;  Spaul- 
ding  V.  Chicago  &c.  R.  Co.,  98  Iowa 
205,  67  N.  W.  227;  Southern  Pac.  R. 
Co.  V.  Lafferty,  57  Fed.  536,  6  C.  C. 
A.  474;  Kelley  v.  Central  R.  Co.,  48 
Fed.  663.  See  also,  Conley  v.  Maine 
&c.  R.  Co.,  95  Me.  145,  49  Atl.  668. 

"Inhabitants  of  Milford  v.  Hol- 
brook,  9  Allen  (Mass.)  17,  85  Am. 
Dec.  735;  Woods  v.  Groton,  111 
Mass.  357;  Brooklyn  v.  City  R.  Co., 
47  N.  Y.  475,  7  Am.  Rep.  469;   City 
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proper  for  the  city  to  notify  the  original  wrong-doer  of  the  pendency 
of  the  action  against  it,  and  request  him  to  come  in  and  defend.  The 
advantage  to  the  city  in  so  doing  consists  in  the  fact  that  he  will  then 
be  concluded  by  the  judgment  as  to  the  existence  of  the  defect,  the 
liability  of  the  corporation  for  the  injury,  and  the  amount  of  damages 
occasioned  by  the  defect.^^  He  will  not,  however,  be  estopped  from 
showing  that  he  was  under  no  obligation  to  keep  the  street  in  a  safe 
condition  and  was  free  from  fault."*  The  omission  to  give  such  notice 
does  not  affect  the  right  of  action,  but  simply  imposes  upon  the  city 
the  burden  of  again  litigating  the  matter  and  establishing  the  action- 
able facts."*  In  the  absence  of  any  statutory  provision  upon  the  sub- 
ject, formal  notice  in  writing  is  not  necessary,^=  and  notice  may  even 


of  Rochester  v.  Montgomery,  72  N. 
Y.  65,  67;  CanatidalgTia  v.  Foster, 
156  N.  Y.  354,  50  N.  E.  971,  66  Am. 
St.  575,  41  L.  R.  A.  554;  City  of 
Grand  Forks  v.  Paulsness,  —  N. 
Dak.  — ,  123  N.  W.  878  (but  recovery 
was  not  allowed  in  this  case  be- 
cause the  party  sued  was  held  with- 
out fault);  Catterlln  v.  Frankfort, 
79  Ind.  547,  41  Am.  Rep.  627;  City 
of  Elkhart  v.  Wickwire,  87  Ind.  77; 
McNaughton  v.  City  of  Elkhart,  85 
Ind.  384;  Chicago  City  v.  Robbins, 
2  Black  (U.  S.)  418,  17  L.  ed.  732; 
Robbins  v.  Chicago,  4  Wall.  (U.  S.) 
657,  18  L.  ed.  427;  Washington  Gas 
&c.  Co.  v.  Dist.  of  Columbia,  161  J.  S. 
316,  40  L.  ed.  712,  16  Sup.  Ct.  564; 
City  of  Seattle  v.  Puget  Sound  &c. 
Co.,  47  Wash.  22,  91  Pac.  255,  125 
Am.  St.  884,  12  L.  R.  A.  (N.  S.)  949, 
and  note.  But  see  ante,  §  898  (710) 
to  the  effect  that  abutters  are  not 
usually  liable  for  mere  failure  to  re- 
pair. See  also.  New  Castle  v.  Kurtz, 
210  Pa.  183,  59  Atl.  989,  105  Am.  St. 
798,  69  L.  R.  A.  488;  City  of  Roch- 
ester V.  Campbell,  123  N.  Y.  405,  25 
N.  E.  937,  20  Am.  St.  760,  10  L.  R.  A. 
393;  City  of  Lincoln  v.  Janesch,  63 
Neb.  707,  89  N.  W.  280,  56  L.  R.  A. 
762,  93  Am.  St.  478.  Where  an  ob- 
struction or  the  like  is  caused  by  a 
licensee  or  wrongdoer  and  the  city 
has  either  actual  or  constructive  no- 
tice in  time  they  may  both  be  sued 
as  defendants  in  a  proper  case.  Mer- 
ritt  v.  Kinloch  Telephone  Co.,  215 
Mo.  299,  115  S.  W.  19.  See  also  City 


of  Anderson  v.  Fleming,  160  Ind. 
597,  67  N.  E.  443,  66  L.  R.  A.  119n; 

^Boston  v.  Worthington,  10  Gray 
(Mass.)  496,  71  Am.  Dec.  678;  Port- 
land v.  Richardsoii,  54  Me.  46,  89 
Am.  Dec.  720;  Mayor  v.  Troy  &c. 
R.  Co.,  49  N.  Y.  657;  Seneca  Falls 
v.  Zalinski,  8  Hun  (N.  Y.)  571;  City 
of  Rochester  v.  Montgomery,  72  N. 
Y.  65.  See  also,  Morgan  v.  Muldoon, 
82  Ind.  347;  Bever  v.  North,  107  Ind. 
544,  8  N.  B.  576;  City  of  Anderson 
v.  Fleming,  160  Ind.  597,  67  N.  B. 
443,  445,  66  L.  R.  A.  119n  (citing 
text);  Pawtucket  v.  Bray,  20  R.  I. 
17,  37  Atl.  1,  78  Am.  St.  837;  West- 
ern &c.  R.  Co.  v.  Atlanta,  74  Ga. 
774;  Brookville  Borough  v.  Arthurs, 
130  Pa.  St.  501,  18  Atl.  1076;  City  of 
Reading  v.  Reiner,  167  Pa.  St.  41, 
31  Atl.  357.  But  compare  Schaefer 
V.  City  of  Fond  du  lac,  99  Wis.  333, 
74  N.  W.  810.  41  L.  R.  A.  287. 

==  Chicago  City  v.  Robbins,  2  Black 
(U.  S.)  418,  17  L.  ed.  732;  Robbins 
V.  Chicago,  4  Wall.  (U.  S.)  657,  18 
L.  ed.  427.  See  also,  City  of  Keokuk 
V.  Independent  Dist.  of  Keokuk,  53 
Iowa  352,  5  N.  W.  503,  36  Am.  Rep. 
226;  City  of  St.  Louis  v.  Connecti- 
cut &c.  Ins.  Co.,  107  Mo.  92,  17  S.  W. 
637,  28  Am.  St.  402;  City  of  Boston 
V.  Coon,  175  Mass.  283,  56  N.  B.  287. 

'''Village  of  Port  Jervls  v.  First 
Nat.  Bank,  96  N.  Y.  550;  Aberdeen 
v.  Blackmar,  6  Hill  (N.  Y.)  324; 
Binsse  v.  Wood,  37  N.  Y.  526,  530. 

^Robbins  v.  Chicago,  4  Wall.  (U. 
S.)    657,  18  L.  ed.  427;    Barney  v. 
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be  implied  from  the  party's  knowledge  of  the  pendency  of  the  action 
and  participation  in  its  defense.^'  If,  after  notice  and  request  to 
defend,  the  person  who  wrongfully  created  the  obstruction  which 
caused  the  injury  fails  to  make  any  defense  to  the  action  against  the 
city,  and  the  city  defends  it  for  him,  it  may,  if  guilty  of  no  misfeasance 
itself,  recover  from  him  not  only  the  amount  of  the  judgment  re- 
covered from  it,  but  also  all  reasonable  and  necessary  expenses  in- 
curred in  defending  the  action,  including  reasonable  attorney  fees.^^ 

§  1171.  Eecovery  by  husbajid  or  wife  not  res  adjudicata  as  to  rights 
of  other. — It  has  been  sought  in  some  cases, — perhaps  in  analogy  to 
the  principle  stated  in  the  last  preceding  section,  or  on  the  ground  that 
husband  and  wife  are  one,  or  at  least  in  privity, — to  invoke  the  doctrine 
of  res  adjudicata  and  to  introduce  the  judgment  in  favor  of  the  wife 
against  the  city,  to  establish  the  husband's  cause  of  action  where  he 
brings  a  separate  action  for  damages  caused  him  by  personal  injury 
to  her  through  the  negligence  of  the  city.  This  seems  clearly  untenable. 
Where  they  have  separate  rights  and  are  allowed  to  sue  separately, 
and  each  brings  a  separate  action,  "the  judgment  in  her  action  is  not 
evidence  in  any  way  affecting  his  right  of  recovery."^' 

Dewey,  13  Johns.  (N.  Y.)  225;  Beers  &c.  Canal  Co.  v.  Com'rs,  57  Md.  201, 

V.  Pinney,  12  Wend.  (N.  Y.)  309.  40  Am.  Rep.  430.    Contra,  Littleton 

="  Village  of  Port  Jervls  v.   First  v.  Richardson,  32  N.  H.  59. 
Nat.  Bank,  96  N.  Y.  550;   Morgan  v.        ^  Mundell    v.    Greeley,    76    Kan. 

Muldoon,  82  Ind.  347.  797,  92  Pac.  1117;   Selleck  v.  Janes- 

^'  Inhabitants     of     Westfield      v.  vllle,  104  Wis.  570,  80  N.  W.  944,  47 

Mayo,   122   Mass.  100,   23  Am.  Rep.  L.  R.  A.  691,  76  Am.  St.  892;  Walker 

292;  Inhabitants  of  Veazie  v.  Penob-  v.  Philadelphia,  195  Pa.  St.  168,  45 

scot  R.  Co.,  49  Me.  119;  Chesapeake  Atl.  657.  78  Am.  St.  801. 
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§  1172.  (871)  Abandonment  and  vacation. — "Once  a  highway  al- 
ways a  highway,"  is  an  old  maxim  of  the  common  law  to  which  we 
liave  often  referred,  and  so  far  as  concerns  the  rights  of  abutters,  or 
others  occupying  a  similar  position,  who  have  lawfully  and  in  good 
faith  invested  money  or  obtained  property  interests  in  the  just  expecta- 
tion of  the  continued  existence  of  the  highway,  the  maxim  still  holds 
good.^  Not  even  the  legislature  can  take  away  such  rights  without  com- 
pensation.^    Such,  at  least,  is  the  rule  which  seems  to  us  to  be  sup- 


'  Kalteyer  v.  Sullivan,  18  Tex.  Civ.    Wis.  17,  107  N.  W.  459,  462   (citing 
App.  488,  46  S.  W.  288,  290  (quoting    text), 
text) ;     Johnston    v.    Lonstorf,    128       "  McQuigg  v.  Cullins,  56  Ohio  St. 
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ported  by  the  better  reason  and  the  weight  of  authority,  although 
there  is  much  apparent  conflict  as  to  the  doctrine  when  applied  to  the 
vacation  of  highways.  But  where  no  such  rights  are  involved,  the  pub- 
lic may  either  abandon  or  vacate  a  highway  f  and  where  such  rights  do 
exist,  they  may  also  be  abandoned  by  those  entitled  to  assert  them,*  or 
the  road  or  street  may  be  vacated  by  proper  legal  proceedings  and  the 
payment  of  due  compensation.  It  is  proper,  therefore,  to  state  that  a 
highway  may  cease  to  exist  either  by  abandonment  or  by  vacation  ac- 
cording to  law.° 

§  1173.  (872)  Burden  is  upon  party  claiming. — If  it  is  shown  that 
a  highway  was  once  laid  out  pursuant  to  law,  or  created  by  dedication, 
the  burden  of  showing  a  discontinuance,  abandonment  or  vacation  is 
upon  the  party  who  asserts  that  the  public  and  the  abutting  owners 
have  lost  or  surrendered  their  rights."  In  the  absence  of  satisfactory 
evidence  of  discontinuance,  vacation  or  abandonment,  the  presumption 
is  in  favor  of  the  continuance  of  the  highway  with  the  principal  and 
incidental  rights  attached  to  it.  Not  only  is  this  so  by  force  of  the 
maxim  we  have  quoted,  but  it  is  so  by  force  of  the  elementary  rule  that 
"a  thing  shown  to  exist  is  presumed  to  continue  until  the  contrary  is 
made  to  appear."  In  a  comparatively  recent  case  it  is  said :  "An  inten- 
tion to  abandon  must  be  established  by  the  evidence,  and  such  intention 
must  be  clearly  and  satisfactorily  proved."' 

649,   47   N.   B.   595.    See  also,   ante,  text).    A  highway  owned  by  a  pri- 

§  882   (695);    Crawford  v.  Town  of  vate  corporation  does  not  necessarily 

Marion  (N.  Car.),  69  S.  E.  763,  764.  cease  to  be  a  highway  upon  its  aban- 

=  West  Chicago  Park  Com'rs  v.  Mc-  donment  by  the  corporation,  for  it 

Mullen,  134  111.  170,  25   N.  E.   676,  may  become   a  public  road   in   the 

10  L.  R.  A.  215n;    Hewes  v.  Crete,  strict  sense  of  the  term.    Stout  v. 

175  111.  348,  51  N.  E.  696;  Weber  v.  Noblesville    &c.    Co.,    83    Ind.    466; 

Iowa  City,  119  Iowa  633,  93  N.  W.  ante,  §  80  (70). 

637;    Stanwood  v.   City  of   Maiden,  »Horey  v.  Haverstraw,  124  N.  Y. 

157  Mass.  17,  31  N.  E.  702,  16  L.  R.  273,  26  N.  E.  532.   Dingwall  v.  Weld 

A.  591;  Town  of  Freedom  v.  Norris,  County,   19   Colo.   415,   36   Pac.  148. 

128  Ind.  377,  27  N.  E.  869.   See  also.  See  also.  Shirk  v.  Chicago,  195  111. 

City  of  Houston  v.  Bammel,  —  Tex.  298,  63  N.  E.  193,  199  (citing  text). 

App.  — ,  115  S.  W.   661;    Kelsoe  v.  Compare  3   Elliott  on  Ev.,   §   1576; 

Mayor   &c.    of   Oglethorpe,   120   Ga.  Small  v.  Blnford.  41  Ind.  App.  440, 

951,  48  S.  E.  366,  367,  368,  102  Am.  83  N.  E.  507,  84  N.  E.  19;   Stokoe  v. 

St.  138  (citing  text).  Singers,  8  El.  &  Bl.  31,  39;  Crossley 

■"Woodruff  V.  Paddock,  130  N.  Y.  v.  Lightower  (1867),  L.  R.  2  Ch. 
618,  29  N.  E.  1021.  See  also  Lucas  App.  478;  Kyle  v.  Board,  94  Ind.  115, 
v.  Payne,  141  Iowa  592,  120  N.  W.  116;  Lowe  v.  East  Sioux  Falls 
59;  Weber  v.  Iowa  City,  119  Iowa  Quarry  Co.,  —  S.  Dak.  — ,  126  N.  W. 
633,  93  N.  W.  637,  and  cases  there  609  (citing  this  and  following  sec- 
cited,  tion). 

'  Town  of  Freedom  v.  Norris.  128  '  Shirk  v.  Chicago,  195  111.  298,  63 

Ind.  377,  383,  27  N.  E.  869  (quoting  N.  E.  193,  199.    See  also,  Lanesville 
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§  1174.  (873)  What  constitutes  an  abandonment. — ^Where  a  way 
has  ceased  to  be  used  and  another  is  acquired  in  its  place,  this  may 
operate  as  an  abandonment  of  the  former.'  Evidence  of  the  sowing  of 
grain  and  the  pasturing  of  cattle  at  the  side  of  a  road,  but  not  within 
the  traveled  path,  is  not,  however,  sufficient  to  ^how  an  abandonment 
by  the  public*  And  it  is  held  by  the  supreme  court  of  Ohio  that  proof 
that  no  work  had  been  done  on  a  road  by  the  public  authorities  for 
fifteen  years,  that  it  was  in  bad  condition  and  even  impassable  at  times, 


Highway  Com'rs  v.  Kinahan,  240  111. 
593,  88  N.  E.  1044. 

» City  of  Peoria  v.  Johnston,  56  111. 
45;  Champlin  v.  Morgan,  20  111.  181; 
Galbraith  v.  Littiech,  73  111.  210; 
Highway  Com'rs  v.  Kinahan,  240 
HI.  593,  88  N.  B.  1044,  1046  (citing 
text);  Warner  v.  Holyoke,  112  Mass. 
362.  See  also,  Jeffersonville  &c.  R. 
Co.  V.  O'Connor,  37  Ind.  95;  Hamil- 
ton V.  State,  106  Ind.  361,  7  N.  E.  9; 
Almy  V.  Church,  18  R.  I.  182,  26 
Atl.  58;  Davles  v.  Huebner,  45  Iowa 
574;  City  of  Carlinville  v.  Castle, 
177  111.  105,  52  N.  B.  383,  69  Am. 
St.  212;  Jordan  v.  Chenoa,  166  111. 
530,  47  N.  E.  191.  See,  for  a  review 
of  authorities  upon  the  general  sub- 
ject, Maire  v.  Kruse,  85  Wis.  302,  55 
N.  W.  389,  26  L,.  R.  A.  449,  and  note; 
and  compare  Griebe  v.  Nichols,  36 
111.  92;  Mattheson  v.  Whaley,  20  R. 
I.  412,  39  Atl.  754;  State  v.  Lloyd, 
133  Wis.  468,  113  N.  W.  964,  966.  A 
new  road  does  not  necessarily  oper- 
ate as  an  abandonment  of  the  old. 
Small  v.  Blnford,  41  Ind.  App.  440, 
83  N.  B.  507,  84  N.  E.  19.  See  also, 
Jones  V.  Boston,  188  Mass.  53,  74 
N.  E.  295;  Howard  v.  Mendon,  117 
Mass.  585. 

"Watkins  v.  Lynch,  71  Cal.  21,  11 
Pac.  808.  See  also,  Hentzler  v.  Brad- 
bury, 5  Kan.  App.  1,  47  Pac.  330; 
City  of  Little  Rock  v.  Wright,  58 
Ark.  142,  23  S.  W.  876.  We  suppose 
that  the  situation  of  a  public  way 
exerts  an  important  Influence  upon 
the  question  whether  it  has  or  has 
not  been  abandoned.  If  there  are 
other  ways  in  the  vicinity  affording 
equal  facilities  for  Ingress  and 
egress  and  for  travel,  such  unequivo- 
cal acts  indicative  of  an  abandon- 
ment cannot  be  reasonably  required. 


but  where  the  rights  of  abutters 
would  be  seriously  impaired  it  is 
no  more  than  reasonable  to  require 
strong  and  clear  evidence.  Where 
the  private  use  made  of  a  highway 
is  not  such  as  necessarily  asserts 
that  abutters  and  the  public  have 
lost  their  rights  it  cannot  be  justly 
considered  as  sufficient  evidence  of 
abandonment.  An  English  author 
says:  "And  the  highway  cannot  be 
changed  or  diverted  without  the 
King's  license  or  the  authority  of 
Parliament.  And  even  if  it  has  not 
been  used,  no  length  of  time  will  be 
sufficient  to  prevent  the  King's  sub- 
jects from  using  the  way  again  if 
they  think  proper."  Woolrych  Ways, 
14;  4  Law  Library  11;  Pratt's  Law 
of  Highways,  103;  Dawes  v.  Hawk- 
ins, 8  C.  B.  (N.  S.)  848;  Turner  v. 
Ringwood  Highway  Board  (1870), 
L.  R.  9  Eq.  418.  The  author  quoted 
in  another  place  states  the  rule  still 
more  strongly,  for  he  says:  "High- 
ways which  have  been  once  estab- 
lished as  such,  whether  by  reputa- 
tion, dedication  to  the  public,  or 
otherwise,  cannot  be  destroyed,  as 
we  have  before  said.  But  this  gen- 
eral principle  must  be  understood 
subject  to  the  authority  of  Parlia- 
ment." Woolrych  Ways  47,  60. 
Throughout  the  English  cases  there 
is  manifested  a  reluctance  to  permit 
the  discontinuance  of  highways  and 
an  earnest  determination  to  main- 
tain them.  Mr.  Woolrych,  in  illus- 
tration of  the  general  doctrine,  says: 
"It  is  worthy  of  observation  that  the 
public,  having  a  vested  right  in  the 
highways,  cannot  be  deprived  of 
them  except  by  express  words." 
Woolrych  Ways  55,  70. 
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that  a  new  road  had  been  established  in  the  same  vicinity,  to  which 
travel  had  been  diverted  for  over  eleven  years,  and  that  the  old  road 
had  been  partially  fenced  in,  is  not  sufiBcient  to  show  its  abandonment 
by  the  public.'"  So,  in  Maine,  where  a  townway  three  yards  in  width 
had  been  enlarged  by  a  new  location,  to  the  extent  of  half  a  rod  on 
each  side,  it  was  held  that  "using  any  part  of  the  three  rods  -was,  in 
effect,  using  the  four  rods,"  and  that  the  way  should  not  be  considered 
as  vacated  or  discontinued,  notwithstanding  fences  remained  for  thirty- 
seven  years  thereafter  along  the  old  line,  and  notwithstanding  a  statu- 
tory provision  that  highways,  although  duly  laid  out,  should  be  con- 
sidered as  discontinued  unless  actually  opened  within  sis  years  from 
the  time  allowed  therefor.^' 


'"Kelly  Nail  &c.  Co.  v.  Lawrence 
Furnace  Co.,  46  Ohio  St.  544,  22  N.  E. 
639,  5  L.  R.  A.  652n.  (But  see  Bald- 
win V.  Trimble,  85  Md.  396,  37  Atl. 
176,  36  L.  R.  A.  489.)  So,  in  Mis- 
souri, it  has  been  held  that  ten 
years  non-user  of  a  highway,  and  its 
inclosure  by  an  adjoining  land- 
owner, will  not  amount  to  an  aban- 
donment. State  V.  Culver,  65  Mo. 
607,  27  Am.  Rep.  295.  See  also,  Mc- 
Rose  V.  Bottyer,  81  Cal.  122,  22  Pac. 
393;  Taylor  v.  Pearce,  179  111.  145, 
53  N.  E.  622.  But  compare  Seven- 
teenth St.  V.  Kansas  City  &c.  R.  Co., 
189  Mo.  245,  88  S.  "W.  45.  Nor  is  the 
fact  that  a  line  has  been  drawn 
across  an  official  map,  after  dedica- 
tion, sufficient  evidence  of  abandon- 
ment. City  of  Eureka  v.  Armstrong, 
83  Cal.  623,  22  Pac.  928,  23  Pac.  1085. 
Compare  San  Francisco  v.  Center, 
133  Cal.  673,  63  Pac.  35,  66  Pac.  83; 
San  Francisco  v.  Burr,  108  Cal.  460, 
41  Pac.  482;  People  v.  Hibernia  Sav. 
&c.  Soc,  84  Cal.  634,  24  Pac.  295; 
Lowe  V.  East  Sioux  Falls  Quarry 
Co.,  —  S.  Dak.  — ,  126  N.  W.  609. 
But  see  Carpenter  v.  Pennsylvania 
R.  Co.,  195  Pa.  St.  160,  45  Atl.  685; 
Wetherill  v.  Pennsylvania  R.  Co., 
195  Pa.  St.  156,  45  Atl.  658. 

"Herald  v.  Moore,  79  Me.  271,  9 
Atl.  734.  See  also,  Baker  v.  Run- 
nels, 12  Me.  235;  Hentzler  v.  Brad- 
bury, 5  Kan.  App.  1,  47  Pac.  330; 
Brown  v.  Hiatt,  16  Ind.  App.  340, 


45  N.  E.  481;  Humphreys  v.  Bor- 
ough of  Woodstown,  48  N.  J.  L.  588, 
7  Atl.  301,  and  compare  State  v. 
Cornville,  43  Me.  427.  It  was  held 
under  a  similar  statute  in  New  York 
that  a  county  road  over  which  the 
corporate  limits  of  a  city  were  ex- 
tended ceased  to  be  a  public  high- 
way after  six  years,  where  it  ap- 
peared that  the  city  had  never  as- 
sumed any  care  or  control  of  it  and 
it  had  never  been  opened  and 
worked  by  any  public  authority. 
City  of  Cohoes  v.  Delaware  &c.  Canal 
Co.,  7  N.  Y.  S.  885.  See  also.  Excel- 
sior Brick  Co.  v.  Haverstraw,  142 
N.  Y.  146,  36  N.  E.  819;  Horey  v. 
Haverstraw,  124  N.  Y.  273,  26  N.  B. 
532.  But  compare  City  of  Cohoes  v. 
Delaware  &c.  Co.,  134  N.  Y.  397,  406, 
31  N.  E.  887.  In  Indiana  a  statute 
providing  that  every  highway,  ex- 
cept streets  and  alleys  in  towns  or 
cities,  shall  cease  to  be  such  for 
any  purpose  if  not  opened  and  used 
within  six  years,  is  held  not  to  apply 
to  a  country  road  that  by  annexa- 
tion becomes  a  city  street.  Lake 
Shore  &c.  R.  Co.  v.  Town  of  Whit- 
ing, 161  Ind.  76,  67  N.  E.  933.  And 
it  does  not  become  extinct  when  the 
transfer  is  within  the  six  years, 
even  though  it  has  not  been  opened 
and  used  within  that  time.  Balti- 
more &c.  R.  Co.  V.  Town  of  Whiting, 
SO  Ind.  App.  182.  65  N.  B.  759. 
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§  1175.  (874)  What  should  be  considered — Difference  between  pub- 
lic and  private  rights. — In  determining  whether  a  highway  has  been 
abandoned,  it  is  proper  to  consider  the  mode  in  which  the  abutters  and 
the  public  acquired  their  rights,  as  well  as  what  the  necessity  and  con- 
venience brought  about  by  subsequent  progress  and  growth  may  re- 
quire.^''. Eoads  and  streets  are  frequently  laid  out  or  dedicated  with 
reference  to  future  requirements  as  well  as  with  reference  to  the  ex- 
isting condition  of  things,  and  it  is  not  just  to  assume  that  because 
all  of  the  way  is  not  used  by  the  public  or  by  the  abutters  it  has  been 
abandoned.  It  may  well  be  that  some  private  use  of  the  way  may  be 
permitted  without  impairing  the  rights  of  the  public  or  of  abutting 
owners,  and  where  it  is  reasonable  to  infer  that  the  public  and  the 
abutters  have  not  surrendered  their  rights,  it  cannot  be  justly  assumed 
that  the  way  has  been  abandoned,  although  the  private  use  of  it  may 
be  very  considerable.  It  is  to  be  remembered,  too,  that  the  rights  of 
the  public  are  seldom  guarded  with  the  vigilant  care  with  which  owners 
of  private  property  guard  their  own  rights,  and  acts  or  omissions  which 
might  weigh  heavily  against  individual  owners  cannot  always  be  as- 
signed much  force  against  the  public.^*  There  is,  therefore,  a  clear 
and  valid  reason  for  discriminating  between  public  and  private  rights. 

§  1176.  Review  of  decisions  as  to  abandonment. — It  is  not  easy  to 
reconcile  all  of  the  decisions  upon  the  question  of  abandonment.  This 
is  apparent  from  the  cases  cited  and  reviewed  in  the  last  two  preceding 
sections.  Sometimes  there  are  decisions  on  each  side  of  the  line  in 
the  same  jurisdiction  and  so  close  to  the  line  that  it  takes  very  care- 

"In  Rellly  v.  City  of  Racine,  51  leans,   43   La.   Ann.   217,   9   So.   21; 

Wis.  526,  8  N.  W.  417,  it  was  said:  City  of  De  Kalb  v.  Luney,  193  111. 

"Until   the  time  arrives  when  any  185,  61  N.  B.  1036;   People  v.  Rock 

street  or  part  of  a  street  is  required  Island,   21,5   111.   488,   74   N.  E.   437, 

for  actual  public  use,  and  where  the  106  Am.  St.  179;    Chaffee  v.  Aiken, 

public  authorities  may  be  properly  57  S.  Car.  507,  35  S.  E.  800;  Curran 

called  upon  to  open  it  for  the  public  v.   City  of   Louisville,   83   Ky.    628; 

use,  no  mere  non-user  of  any  length  London  &c.  Bank  v.  City  of  Oakland, 

of  time  will  operate  as  an  abandon-  86   Fed.   30;    Paine   Lumber   Co.   v. 

ment  of  it,  and  all  persons  in  pos-  Oshkosh,  89  Wis.  449,  61  N.  W.  1108; 

session   of   it  will  be   presumed   to  Ashland  v.   Northern  Pac.  Ry.   Co., 

hold  subject  to  the  paramount  right  119  Wis.  204,  96  N.  W.  688,  690  (cit- 

of    the    public."     See    Henshaw    v.  Ing  text);    Arnold  v.  Volkman,  123 

Hunting,  1  Gray  "(Mass.)   203;   City  Wis.  54,  101  N.  W.  158. 
of  Little  Rock  v.  Wright,   58   Ark.        '^  Text  quoted  in  Parker  v.  City  of 

142,  23   S.  W.  876;    Beebe  v.  Little  St.   Paul,   47   Minn    317,   50   N.   W. 

Rock,    68   Ark. '  39,   56    S.   W.    791;  247,  248. 
Louisiana  Ice  Mfg.  Co.  v.  New  Or- 
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ful  discrimination  to  distinguish  them.  Two  comparatively  recent  de- 
cisions by  the  supreme  court  of  Iowa,  both  rendered  during  the  same 
term  of  court,  are  interesting  in  this  connection.  In  one  of  them^* 
the  court  thus  refers  to  the  salient  facts:  "The  town  hall  had  stood  on 
the  portion  of  the  street  covered  by  it  for  seventeen  years.  On  this 
ground  travel  had  necessarily  ceased.  The  record  does  not  disclose  when 
the  other  buildings  were  erected,  except  that  the  county  jail  was  placed 
in  its  present  position  four  or  five  years  ago.  As  to  these,  then,  there 
was  no  afiBrmative  showing  of  abandonment  of  the  street.  Nor  can  it  lie 
said  that  the  part  occupied  by  the  hall  has  been  abandoned.  True,  title 
thereto  was  in  the  town,  and  it  might  have  been  vacated.  But  this  was 
not  done.  The  obstruction  was  placed  in  the  street  in  violation  of  its 
express  duty  to  keep  it  open  and  free  from  obstruction.  *  *  *  That 
a  street,  or  part  thereof,  may  be  abandoned  by  a  town  or  city  is  settled 
by  the  decisions  of  this  state. ^°  But  nonuse  alone  will  not  defeat  the 
claim  of  the  public."^"  In  the  other  case  the  court  said:  "There  is 
no  law  which  compels  a  city  to  open  and  improve  a  street  which  has 
been  platted  and  dedicated  to  public  use,  nor  any  law  which  forbids  the 
total  abandonment  or  vacation  of  one  which  has  already  been  opened. 
It  is,  therefore,  well  settled  in  this  and  most  other  states  that,  while 
mere  nomises  for  ten  years  or  more  will  not  of  itself  operate  to  defeat 
the  public  title  to  a  street,  yet  where  there  has  been  such  nonuser  for 
a  long  time — ^not  less  than  the  statutory  period  in  ordinary  cases — 
and  this  accomplished  by  the  actual  and  notorious  possession  of  the 
land  by  an  individual  as  private  property  under  a  claim  of  right,  an 
abandonment  will  be  presumed,  and  the  public  right  in  the  street 
will  be  held  to  have  been  extinguished.  *  *  *  Practically  speaking, 
the  land  has  never  been  opened  or  subjected  to  public  use  as  a  street 
since  its  platting  fifty-six  years  ago.  This  is  concededly  true  for  a 
period  of  twenty  years  immediately  before  the  commencement  of  suit, 

"  Pettit  V.  Town  of  Grand  June-  highway,  excluding  the  public  from 

tion,   119  Iowa  352,   93   N.   W.   381,  It,  does  not  destroy  it  as  a  highway 

383.  and  that  the  vacation  of  a  county 

'''Citing  Larson  v.  Fitzgerald,   87  road,  making  a  street  a  cul-de-sac, 

Iowa  402,   54  N.  W.   441;    Davis  v.  does    not    destroy    the    street    as    a 

Huebner,    45    Iowa    574;    Weber    v.  highway.    Chrisman   v.    Omaha    &c. 

Iowa  City,  119  Iowa  683,  93  N.  W.  Ry.  &  Bridge  Co.,  125  Iowa  133,  100 

687.    See  also,  Simplot  v.  Dubuque,  N.  W.  63.    See  also,  Chicago  &c.  R. 

49  Iowa  630.  Co.  v.  Council  BlufCs,  109  Iowa  425, 

"  So,  in  another  Iowa  case  It  is  80  N.  W.  564. 
held    that   mere    obstruction    of    a 
48—11  Eixiora  R.  and  S. 


§    1176  KOADS   AND   STREETS.  'J'54: 

during  all  of  which  time  the  defendant  has  been  in  actual,  exclusive 
possession  under  claim  of  right,  without  protest  or  interference  from 
the  city,  its  officers,  or  the  general  public.  This  we  have  repeatedly 
held  will  work  a  loss  of  the  public  right,  and  the  rule  thus  stated  must 
be  considered  the  law  of  this  state.  This,  it  must  be  remembered,  does 
not  apply  to  mere  nonuser,  where  there  is  no  actual  possession  under 
a  hostile  or  inconsistent  claim  of  right;  nor  will  mere  delay  to  as- 
sert a  public  right,  in  the  absence  of  other  circumstances  raising 
an  equity  in  favor  of  an  individual  claimant,  be  sufficient  to  cre- 
ate an  estoppel  or  establish  an  abandonment."^^  In  a  Louisiana 
case,  buildings  had  been  built  on  the  land  which  had  been  dedi- 
cated and  laid  out  as  a  street  and  taxes  paid  thereon,  but  the  court 
held  that  there  was  no  abandonment  and  announced  and  applied  the 
general  rule  that  when  a  street  is  laid  out  by  a  city  it  is  not  essential 
for  its  continued  existence  that  the  city  shall  immediately  grade  and 
improve  the  street  and  that  a  failure  to  improve  for  a  considerable  time, 
under  such  circumstances,  cannot  be  construed  as  an  abandonment  of 
the  street  so  as  to  justify  private  ownership  thereof.^*  And  in  an 
Indiana  case,  which  was  an  action  by  a  town  to  abate  an  alleged  nui- 
sance, it  was  held  that  an  answer  showing  that  a  fence  had  been  main- 
tained at  the  place  in  question  for  a  number  of  years,  and  improve- 
ments made  by  the  defendant  with  reference  to  the  apparent  line  of  the 
street  as  thus  indicated,  was  not  sufficient  to  show  an  abandonment 
of  any  part  of  the  street.^'  So,  it  is  held  in  New  Jersey  that  a  borough 

"Weber  v.  Iowa  City,  119  Iowa  that  the  strip  in  question  had  been 
633,  93  N.  W.  637,  639,  640.  See  also,  abandoned  by  the  public  as  a  high- 
Burroughs  V.  Cherokee,  134  Iowa  way  must  be  considered  in  connec- 
429,  109  N.  W.  876;  Deutsmann  v.  tion  with  the  preceding  averment 
Kuntze,  —  Iowa  — ,  125  N.  W.  1007.  that  it  had  been  fenced  up  for  the 

''  Louisiana  Ice  Mfg.   Co.   v.  New  period  of  forty  years  prior  to  the 

Orleans,  43  La.  Ann.  217,  9  So.  21.  commencement    of   this    suit.     This 

'"Wolfe  V.  Town  of  Sullivan,  133  was  within  a  few  years  after  the 
Ind.  331,  32  N.  E.  1017.  In  the  course  town  was  laid  out.  The  common-law 
of  the  opinion  the  court  said:  "It  is  maxim  is,  'once  a  highway,  always 
also  admitted  by  the  third  para-  a  highway.' "  Highways  belong  to 
graph  of  the  answer  that  the  strip  the  public,  and  are  under  the  con- 
of  ground  in  controversy  is  a  part  trol  of  the  sovereign,  either  imme- 
of  Broad  street,  as  the  same  is  diately,  or  through  governmental  in- 
marked  on  the  plat  of  the  town,  but  strumentalities.  The  right  of  the 
it  is  alleged,  in  avoidance,  that  such  public  to  the  use  of  the  highways  is 
strip  had  never  been  accepted,  and  not  barred  by  the  statute  of  limita- 
had  been  abandoned  by  the  public  tions.  No  one  can  acquire  a  right 
as  a  highway.  The  whole  answer,  to  the  adverse  use  of  a  legally  estab- 
however,  must  be  construed  and  con-  lished  highway  by  user,  no  matter 
sidered  together,  and  the  averment  how  long  such  use  may  continue, 
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is  not  estopped  from  asserting  a  right  for  public  use  of  a  road  laid 
out  across  a  railroad  merely  because  some  of  the  borough's  officials, 
having  no  right  to  vacate  streets,  had  permitted  the  railroad  company 
to  enclose  the  highway,  or  because  such  officials  had  intimated  by  their 
acts  an  intention  to  abandon  that  part  of  the  highway.^"  Other  cases 
have  been  sufficiently  reviewed  in  the  preceding  sections  of  this  chapter. 

§  1177.  (875)  Power  to  vacate. — The  legislature  has  power  to  va- 
cate a  street  in  a  city,  and  this  power  it  may  delegate  to  the  municipal 
authorities.^^  But  the  power  must  be  conferred  in  express  terms  or  by 
necessary  implication,  and  the  construction  of  ambiguous  words  alleged 
to  confer  it  "ought  to  be  in  favor  of  the  common  right  of  highway.'"*^ 


for  each  day's  user  is  a  nuisance 
punishable  by  fine."  See  also,  01- 
well  V.  Travis,  140  Wis.  547,  123  N. 
W.  111.  But  compare  Hamilton  v. 
State,  106  Ind.  361,  7  N.  E.  9;  Jef- 
fersonville  &c.  R.  Co.  v.  O'Connor,  37 
Ind.  95. 

=^'' Seabright  v.  Central  R.  Co.  of 
New  Jersey,  73  N.  J.  L.  625,  64  Atl. 
131.  See  also,  Price  v.  Plainfield,  40 
N.  J.  L.  608;  Hoboken  Land  &c.  Co. 
v.  City  of  Hoboken,  36  N.  J.  L.  549. 

=1  Brook  V.  Horton,  68  Cal.  554; 
Pillsbury  v.  Augusta,  79  Me.  71,  8 
Atl.  150;  McGee's  Appeal,  114  Pa. 
St.  470,  8  Atl.  237;  State  v.  Huggins, 
47  Ind.  586;  Gray  v.  Iowa  Land  Co., 
26  Iowa  387;  Harrington  v.  Iowa 
Cent.  Ry.  Co.,  126  Iowa  388,  102  N. 
W.  139;  Lake  City  v.  Fulkerson, 
122  Iowa  569,  98  N.  W.  376;  Black- 
well  &c.  R.  Co.  V.  Gist,  18  Okla.  516, 
90  Pac.  889;  Kimball  v.  Kenosha,  4 
Wis.  321;  Coster  v.  Albany,  43  N.  Y. 
399;  Kelllnger  v.  Railroad  Co.,  50 
N.  Y.  206;  Riggs  v.  Board,  27  Mich. 
262;  Hinchman  v.  Detroit,  9  Mich. 
103;  Bailey  v.  Railroad  Co.,  4  Harr. 
(Del.)  389;  Whitsett  v.  Union  Depot 
&c.  R.  Co.,  10  Colo.  243,  15  Pac.  339; 
Gerhard  v.  Seekonk  &c.  Com'rs,  15 
R.  I.  334,  5  Atl.  199;  Heller  v.  At- 
chison &c.  R.  Co.,  28  Kan.  625; 
Brown  v.  Board,  124  Cal.  274,  57  Pac. 
82;  note  to  Moffitt  v.  Brainard,  26 
L.  R.  A.  821,  where  the  entire  sub- 
ject is  fully  considered,  and  authori- 
ties reviewed  to  date  of  the  note. 
See  also  Southern  Ry.  Co.  v.  Albes, 


153  Ala.  523,  45  So.  234,  238  (citing 
text) ;  City  Council  of  Montgomery 
V.  Parker,  114  Ala.  118,  21  So.  452,  62 
Am.  St.  95;  State  v.  Louisville  &c. 
R.  Co.,  158  Ala.  208,  48  So.  391,  392 
(citing  text) ;  City  of  Mt.  Carmel 
V.  Shaw,  155  111.*  37,  39  N.  B.  584, 
27  L.  R.  A.  580,  46  Am.  St.  311; 
Marietta  Chair  Co.  v.  Henderson, 
121  Ga.  399,  49  S.  B.  312,  104  Am. 
St.  156;  Henry  v.  Seattle,  42  Wash. 
420,  85  Pac.  24,  26  (citing  text). 

^  Coker  v.  Atlanta  &c.  Ry.  Co.,  123 
Ga.  483,  51  S.  B.  481,  482  (quoting 
text) ;  Mayor  of  Jersey  City  v.  New 
Jersey  Cent.  R.  Co.,  40  N.  J.  Eq.  417; 
Mayor  of  Newark  v.  Delaware  &c. 
R.  Co.,  42  N.  J.  Eq.  196,  7  Atl.  123; 
Kean  v.  Elizabeth,  55  N.  J.  L.  337, 
26  Atl.  939;  City  of  Louisville  v. 
Bannon,  99  Ky.  74,  35  S.  W.  120,  18 
Ky.  L.  10.  Compare  also,  Brazell  v. 
City  of  Seattle,  55  Wash.  180,  104 
Pac.  155;  Alabama  &c.  R.  Co.  v. 
Turner,  —  Miss.  — ,  52  So.  261.  But 
see  Whitsett  v.  Union  Depot  &c.  R. 
Co.,  10  Colo.  243,  15  Pac.  339;  Flor- 
ida &c.  R.  Co.  V.  Ocala  &c.  R.  Co.,  39 
Pla.  306,  22  So.  692.  Authority  to 
discharge  the  public  easement  in  a 
street  is  not  inherent  in  the  munic- 
ipality. Hoboken  Land  Co.  v.  Ho- 
boken, 36  N.  J.  L.  540.  But  power 
to  vacate  the  whole  street  has  been 
held  to  include  power  to  narrow 
or  vacate  part.  City  of  Mt.  Car- 
mel V.  Shaw,  155  111.  37,  39  N.  B. 
584,  46  Am.  St.  311,  27  L.  R.  A.  580; 
State  V.  Bassett,  33  N.  J.  L.  26;   In 
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Highways  cannot,  in  any  event,  be  discontinued  for  the  purpose  of 
devoting  them  to  private  and  inconsistent  uses.'"  It  has  also  been  held 
that  a  city  which  is  not  expressly  authorized  to  make  a  conditional 
vacation  cannot  pass  an  ordinance  to  vacate  a  street  and  attach  condi- 
tions under  which  the  ordinance  may  not  go  into  effect  at  all,  or  under 
which,  if  it  should  go  into  effect,  the  vacation  might  be  revoked  and 
the  street  again  become  a  public  highway.^* 

§  1178.  Power  to  vacate — Failure  to  act — ^Eatiflcation. — If  a  city 
has  no  authority  to  vacate  a  street  the  inaction  of  its  oflBcers  will  not 
enable  it  to  accomplish  indirectly  what  it  cannot  do  directly.^**  To 
permit  this  would  be  to  violate  a  settled  principle.  But  the  unauthor- 
ized act  of  a  city  in  vacating  a  street  may  be  ratified  by  the  legislature 
in  a  proper  case.***" 

§  1179.  (876)  How  vacation  may  be  shown. — It  has  been  held  in 
California  that  the  alteration  of  an  existing  road  by  competent  author- 
ity operates  as  a  discontinuance  of  such  portions  of  the  way  as  are  not 
within  the  newly 'assigned  limits,  although  no  special  order  of  discon- 


re  Swanson  St.,  163  Pa.  St.  323,  30 
Atl.  207.  But  see  Dorsch  v.  Beau- 
mont Glass  Co.,  74  Ohio  St.  208,  78 
isr.  E.  215. 

^Southern  Ry.  Co.  v.  Albes,  153 
Ala.  523,  45  So.  234,  238  (citing 
text);  McCain  v.  State,  62  Ala.  138; 
Glasgow  v.  St.  Louis,  87  Mo.  678; 
Dubach  v.  Hannibal  &c.  R.  Co.,  89 
Mo.  483, 1  S.  W.  86;  Warren  v.  Lyons 
City,  22  Iowa  351;  Indianapolis  &c. 
R.  Co.  V.  State,  37  Ind.  489;  Portland 
&c.  R.  Co.  v.  Portland,  14  Ore.  188, 
12  Pac.  265,  58  Am.  Rep.  299;  Win- 
chester V.  Capron,  63  N.  H.  605,  56 
Am.  Rep.  554;  LeClercq  v.  Gallip- 
olis,  7  Ohio  (pt.  1)  217,  28  Am.  Dec. 
641;  In  re  John  and  Cherry  Streets, 
19  Wend.  (N.  Y.)  659.  See  also, 
Stevenson  v.  Mayor  &c.,  20  Fed.  586; 
Attorney-General  v.  Goderich,  5 
Grant  (Can.)  402;  Marine  Ins.  Co. 
V.  St.  Louis  &c.  R.  Co.,  41  Fed.  643; 
Smith  V.  McDowell,  148  111.  51,  35  N. 
E.  141;  People  v.  Atchison  &c.  Ry. 
Co.,  217  111.  594,  75  N.  E.  573;  People 
V.  Harris,  203  111.  272,  67  N.  E.  785, 
96  Am.  St.  304;  Tacoma  Safety  De- 
posit Co.  V.  Chicago,  —  111.  — ,  93  N. 
E.  153;  Sears  v.  Chicago,  —  111.  — , 
93  N.  E.  158;  Clarke  v.  Bvansvllle 


Boat  Club,  44  Ind.  App.  426,  88  N.  E. 
100  (lease  to  boat  club);  Van  Wit- 
sen  v.  Gutman,  79  Md.  405.  29  Atl. 
608,  24  L.  R.  A.  403;  Dean  v.  Ann 
Arbor  R.  Co.,  137  Mich.  459,  100  N. 
W.  773;  Laurel  Imp.  Co.  v.  Rowell, 
84  Miss.  435,  36  So.  543;  In  re  New 
York,  157  N.  Y.  409,  52  N.  E.  1126; 
Gulf  &c.  R.  Co.  V.  Garrett  (Tex.  Civ. 
App.),  99  S.  W.  162;  Pence  v.  Bry- 
ant, 54  W.  Va.  263,  46  S.  B.  275. 
But  see  Tomlin  v.  Cedar  Rapids  &c. 
Ry.  Co.,  141  Iowa  599,  120  N.  W.  93; 
City  of  Marshalltown  v.  Forney,  61 
Iowa  578,  16  N.  W.  740;  and  com- 
pare People  V.  Wieboldt,  233  111.  572, 
84  N.  E.  646. 

=^  Hammer  v.  Elizabeth,  67  N.  J. 
L.  129,  50  Atl.  451.  But  see.  People 
V.  Wieboldt,  233  111.  572,  84  N.  B. 
646. 

'''a  City  of  Paragould  v.  Lawson,  88 
Ark.  478,  115  S.  W.  379.  Failure  of 
county  authorities  to  open  street  in 
addition  to  city  which  is  outside  city 
limits  has  also  been  held  not  to  va- 
cate them.  Kiehl  v.  Jamison,  79 
Kan.  788,  101  Pac.  632. 

^b  State  V.  Louisville  &c.  E.  Co 
158  Ala.  208,  48  So.  391. 
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tinuance  is  made.'"'  But  in  Indiana  the  refusal  to  order  a  highway  lo- 
cated upon  the  lines  of  an  existing  highway  will  not  vacate  the  latter.''* 
In  Maine  it  has  been  held  that  the  establishment  of  a  highway  along 
the  line  of  a  prescriptive  way,  which  is  entirely  within  the  line  of  the 
new  way,  necessarily  extinguishes  the  old  way,'"^  but  that  it  is  other- 
wise where  a  new  county  way  is  laid  out  under  a  petition  to  establish  it 
and  it  covers  only  part  of  the  town  way;''^''  Parol  evidence  that  a 
street  has  been  abandoned  is  not  admissible  to  show  that  it  has  been 
vacated  by  legal  proceedings,  for  the  best  evidence  of  the  vacation  is 
the  record.'"  Proceedings  for  the  vacation  of  a  road  or  street  are  es- 
sentially judiciaP*  and  can  only  be  prosecuted  before  a  tribunal  pos- 
sessing at  least  quasi-judicial  power,  and  such  tribunals  should,  and 
generally  do,  speak  by  their  record. 

§  1180.  (877)  When  abutter  is  entitled  to  compensation. — ^The  leg- 
islature, by  virtue  of  its  general  power  over  the  highways  of  the  state, 
may,  as  we  have  said,  undoubtedly  order  the  vacation  of  such  of  them 
as  it  may  deem  expedient  to  vacate,  but  where  the  vacation  of  a  high- 
way will  cause  special  injury  to  an  adjoining  owner  he  is  entitled  to 
compensation.  It  is  substantially  agreed  by  the  courts  that  the  abutter 
has  a  private  interest  in  the  road  or  street  as  such,  and  if  he  has  this 
right  it  is  property  which  cannot  be  taken  from  him  without  com- 

''^  Brook  V.  Horton,  68  Cal.  554,  10  that  the  location  of  the  new  road 
Pac.  204.  So,  In  Commonwealth  v.  operated  as  a  discontinuance  of  the 
Westborough,  3  Mass.  406;  Bowley  portion  of  the  old  road  which  ran 
V.  Walker,  8  Allen  (Mass.)  21;  Ho-  over  the  hills,  notwithstanding  the 
bart  V.  Plymouth  Co.,  100  Mass.  159;  fact  that  the  latter  was  used  and  re- 
Cohasset  v.  Moors,  204  Mass.  173,  90  paired  for  several  years  thereafter. 
N.  E.  978.  Compare  Sprague  v.  ^"Washington  Ice  Co.  v.  Lay,  103 
Waite,  17  Pick.  (Mass.)  309.  See  Ind.  48,  2  N.  E.  222.  See' also.  Pat- 
also,  Silverthorne  v.  Parsons,  60  ton  v.  Creswell,  120  Ind.  147,  21  N. 
Ohio  St.  331,  54  N.  E.  259,  and  Blge-  E.  663. 

low   V.    Ballerlno,   111   Cal.   559,   44  ''a  In  re  Railroad  Com'rs,  91  Me. 

Pac.  307.  309  (citing  text) ;  Stahr  v.  135,  39  Atl.  478. 

Carter,  116  Iowa  380,  90  N.  W.  64;  =%Cobe  v.  Banton,  —  Me.  — .  76 

Yates  V.  West  Grafton,   33  W.  Va.  Atl.  907. 

507,  11  S.  E.  5;  Heiple  v.  Clackamas  "Lathrop  v.  Central  Iowa  R.  Co., 

County,  20  Ore.  147,  25  Pac.  291.    In  69  Iowa  105,  28  N.  W.  465.   The  fact 

the  case  of  Commonwealth  v.  Boston  of  non-user,   and  the  situation  and 

&c.  R.  Co.,  150  Mass.  174,  22  N.  E.  913,  surroundings   of   the   way   may,    of 

a  petition  was  filed  for  the  alteration  course,  be  shown  by  parol,  but  where 

of  a  road  so  as  to  avoid  several  hills  an  order  of  a  local  board  or  of  local 

near  the  point  where  it  terminated  officers  is  relied  on,  then  record  evl- 

in    another    road,    and    the    county  dence  is  required, 

commissioners.   In   accordance   with  =*McGinnitie  v.  Silvers,   167   Ind. 

the    petition,    located    a    new    road  321,  324,  78  N.  E.  1013,  1014  (citing 

around   the   hills.    The   court  held  text). 
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pensation.^'  The  right  to  a  road  or  street  which  the  landowner  pos- 
sesses as  one  of  the  public  is  different  from  that  which  vests  in  him 
as  an  adjoining  proprietor,  and  it  is  also  distinct  and  different  from 
his  rights  as  owner  of  the  servient  estate.  The  right  which  an  abutter 
enjoys  as  one  of  the  public  and  in  common  with  other  citizens  is  not 
property  in  such  a  sense  as  to  entitle  him  to  compensation  on  the  dis- 
continuance of  the  road  or  street;  but  with  respect  to  the  right  which 
he  has  in  the  highway  as  a  means  of  enjoying  the  free  and  convenient 
use  of  his  abutting  property  it  is  radically  different,  for  this  right  is 
a  special  one.  If  this  special  right  is  of  value — and  it  is  of  value  if 
it  increases  the  worth  of  his  abutting  premises — ^then  it  is  property,  no 
matter  whether  it  be  of  great  or  small  value.^'^  Its  value  may  furnish 
the  standard  for  measuring  the  compensation,  but  it  cannot  change 
the  nature  of  the  right  itself.  For  this  reason,  we  think  that  the  discon- 
tinuance or  vacation  of  a  street  in  such  a  manner  as  to  prevent  access 
to  the  property  of  an  adjoining  owner  is  a  "taking"  of  property  within 
the  constitutional  inhibition  and  cannot  be  lawful  without  compensa- 
tion to  such  owner.^"  This  proposition  is  not  without  the  support  of 
authority  as  well  as  reason,*^  although  it  is  true  that  there  are  many 


» O'Brien  v.  Central  Iron  &c.  Co., 
158  Ind.  218,  63  N.  E.  302,  92  Am. 
St.  305,  57  L.  R.  A.  508;  Borghert  v. 
Cedar  Rapids,  126  Iowa  313,  101  N. 
W.  1120,  68  L.  R.  A.  306  (citing 
text  and  many  decisions) ;  State  v. 
Des  Moines  City  Ry.  Co.,  135  Iowa 
694, 109  N.  W.  867,  875  (citing  text); 
McCann  v.  Clarke  County,  —  Iowa 
— ,  127  N.  W.  1011,  1012  (citing 
text  and  applying  rule  to  country 
road). 

=^3  Text  is  quoted  in  State  v.  Seat- 
tle, —  "Wash.  — ,  107  Pac.  827,  27  L. 
R.  A.   (N.  S.)  1188,  1192. 

'"Bigelow  V.  Ballerino,  111  Cal. 
559,  44  Pac.  307,  309  (citing  text); 
Bannon  v.  Rohmeiser,  90  Ky.  48,  13 
S.  "W.  444,  11  Ky.  L.  987,  29  Am.  St. 
355;  Heinrich  v.  City  of  St.  Louis, 
125  Mo.  424,  28  S.  W.  626,  46  Am.  St. 
490,  and  authorities  cited  in  follow- 
ing note.  Under  the  Mississippi  stat- 
ute conferring  on  municipalities 
power  to  vacate  streets  and  alleys, 
and  providing  that  no  vacation  shall 
he  made,  except  on  due  compensation 
being  first  made  to  abutting  owners 
for  all  damages  sustained  thereby, 
it  has  been  held  that  one  owning 
property    on    a    continuous    street. 


which,  though  the  north  and  south 
ends  bore  different  names,  formed 
a  continuous  way  in  front  of  such 
property,  and  across  a  railroad  right 
of  way,  and  into  a  town,  was  an 
"abutting  owner,"  and  the  city  could 
not  vacate  the  street  and  permit  the 
erection  of  a  railroad  depot  therein, 
without  first  making  compensation. 
Alabama  &c.  Ry.  Co.  v.  Turner,  — 
Miss.  — ,  52  So.  261. 

"Pearsall  v.  Eaton  Co.,  71  Mich. 
438,  42  N.  W.  77;  Horton  v.  Wil- 
liams, 99  Mich.  423,  58  N.  W.  369; 
Van  Witsen  v.  Gutman,  79  Md.  405, 
29  Atl.  608,  24  L.  R.  A.  403;  Wendt 
v.  Board,  87  Minn.  403,  92  N.  W.  404; 
City  of  Laurel  v.  Rowell,  84  Miss. 
435,  36  So.  543  (citing  text) ;  Haynes 
V.  Thomas,  7  Ind.  38;  Common  Coun- 
cil of  Indianapolis  v.  Croas,  7  Ind. 
9;  Long  v.  "Wilson,  119  Iowa  267,  269, 
93  N.  "W.  282,  60  L.  R.  A.  720,  97  Am. 
St.  315  (citing  text).  See  also, 
Butterworth  v.  Bartlett,  50  Ind.  537; 
Petition  of  Concord,  50  N.  H.  530; 
2  Smith's  Lead.  Cas.  (8th  Am.  ed.) 
177;  1  Hare  Const.  Law,  377,  382; 
Indianapolis  &c.  R.  Co.  v.  Hartley, 
67  111.  439,  16  Am.  Rep.  624;   Eliza- 
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cases  which  assert  or  give  countenance  to  a  contrary  doctrine.'^  In 
New  York  it  is  held  that  the  legislature  may,  without  making  pro- 
vision for  compensation  to  adjoining  owners,  authorize  the  vacation 
and  closing  of  one  public  way  to  their  property,  provided  another  way 
is  left  open,'^  but  we  are  unable  to  perceive  any  sufficient  reason  for 
such  a  distinction.^* 


bethtown  &c.  R.  Co.  v.  Combs,  10 
Bush  (N.  Y.)  382,  19  Am.  Rep.  67; 
President  &c.  of  Cincinnati  v.  White, 
6  Peters  (U.  S.)  431,  8  L.  ed.  452; 
City  of  Indianapolis  v.  Kingsbury, 
101  Ind.  200,  51  Am.  Rep.  749;  Cook 
V.  Quick,  127  Ind.  477,  26  N.  B.  1007; 
Rensselaer  v.  Leopold,  106  Ind.  29, 
5  N.  E.  761;  Egerer  v.  New  York  &c. 
R.  Co.,  130  N.  Y.  108,  29  N.  E.  95, 
14  L.  R.  A.  381n;  Meyer  v.  Teutop- 
olis,  131  111.  552,  23  N.  B.  651;  Mc- 
Quigg  v.  CuUins,  56  Ohio  St.  649, 
47  N.  E.  595;  Pence  v.  Bryant,  54 
"W.  Va.  263,  46  S.  E.  275  (citing 
text);  Johnston  v.  Lonstorf,  128 
"Wis.  17,  107  N.  W.  459;  Brazell  v. 
City  of  Seattle,  55  Wash.  180,  104 
Pac.  155.  See  also,  Gillender  v.  New 
York,  127  App.  Div.  (N.  Y.)  612,  117 
N.  Y.  S.  1051. 

^  McGee's  Appeal,  114  Pa.  St.  470, 
S  Atl.  237;  Paul  v.  Carver,  12  Har- 
ris 207,  211;  Wetherill  v.  Pennsyl- 
vania R.  Co.,  195  Pa.  St.  156,  45  Atl. 
658;  Howell  v.  Morrisville,  212  Pa. 
349,  61  Atl.  932;  Polack  v.  Trus- 
tees, 48  Cal.  490;  Barr  v.  Oskaloosa, 
45  Iowa  275;  McKinney  v.  Baker, 
100  Iowa  362,  69  N.  W.  683  (but  see 
Ridgeway  v.  Osceola,  139  Iowa  590, 
117  N.  W.  974,  and  Iowa  cases  cited 
in  preceding  notes);  Gerhard  v.  See- 
konk  Com'rs,  15  R.  I.  334,  5  Atl.  199, 
201;  State  v.  Board,  19  Mont.  582, 
49  Pac.  147;  City  of  Chicago  v. 
Union  Building  Assn.,  102  111.  379, 
40  Am.  Rep.  598;  City  of  East  St. 
Louis  V.  O'Flynn,  119  111.  200,  10 
N.  E.  395,  59  Am.  Rep.  795;  Levee 
Dist.  V.  Farmer,  101  Cal.  178,  35 
Pac.  569,  23  L.  R.  A.  388.  See  also, 
Bradbury  v.  Walton,  94  Ky.  163,  21 
S.  W.  869,  14  Ky.  L.  823;  Tomlin  v. 
Cedar  Rapids  &c.  Co.,  141  Iowa  599, 
120  N.  W.  93  (two  judges,  however, 
dissenting).  In  Steenerson  v.  Fon- 
taine, 106  Minn.  225,  119  N.  W.  400, 
it  is  held  that  injunction  will  not 
lie  and  that  the  remedy,  if  any,  is  a 


direct  action  for  damages.  See  also, 
Vanderburgh  v.  Minneapolis,  98 
Minn.  329,  108  N.  W.  480,  6  L.  R.  A. 
(N.  S.)  741;  State  v.  Board,  100 
Minn.  150,  110  N.  W.  1121,  9  L.  R.  A. 
(N.  S.)  1045n;  City  of  Belleville  v. 
Hollowell,  41  Kan.  192,  21  Pac.  105. 
In  Rhode  Island  it  is  held  that  the 
owners  of  land  around  a  public  park, 
the  fee  of  which  is  in  the  city,  have 
no  such  interest  as  will  entitle  them 
to  compensation  upon  its  discontinu- 
ance and  sale  by  the  city  under  leg- 
islative authority.  Clarke  v.  Provi- 
dence, 16  R.  I.  337,  15  Atl.  763,  1  L. 
R.  A.  725.  Compare  In  re  Walter 
Ave.,  131  App.  Div.  (N.  Y.)  696,  116 
N.  Y.  S.  471;  City  of  Rochester  v. 
Gray,  133  App.  Div.  (N.  Y.)  852,  117 
N.  Y.  S.  1091. 

==  Coster  V.  Albany,  43  N.  Y.  399; 
Fearing  v.  Irwin,  55  N.  Y.  486.  See 
also.  Kings  County  Fire  Ins.  Co.  v. 
Stevens,  101  N.  Y.  411,  417,  5  N.  E. 
353;  Newton  v.  New  York  &c.  R.  Co., 
72  Conn.  420,  44  Atl.  813;  Kinnear 
Mfg.  Co.  V.  Beatty,  65  Ohio  St.  264, 
62  N.  E.  341,  87  Am.  St.  600;  Guttery 
V.  Glenn,  201  111.  275,  66  N.  B.  305; 
Robinson  v.  Brown,  182  Mass.  266, 
65  N.  B.  377;  Hyde  v.  Fall  River, 
189  Mass.  439,  75  N.  E.  953,  2  L.  R. 
A.  (N.  S.)  269n;  Smith  v.  Boston,  7 
Cush.  (Mass.)  254.  And  an  abutter 
on  the  other  side  of  a  street  was  held 
not  entitled  to  damages  for  vacation 
of  one  side  of  the  street  where  there 
was  a  cross  street  and  mere  permis- 
sive crossing,  in  Siddall  v.  City  of 
Philadelphia,  225  Pa.  55,  73  Atl. 
1013.  See  also.  Brown  v.  San  Fran- 
cisco, 124  Cal.  274,  57  Pac.  82;  Wil- 
liams V.  Gary,  73  Iowa  194,  34  N.  W. 
813.  But  compare  Heinrioh  v.  St. 
Louis,  125  Mo.  424,  28  S.  W.  626,  46 
Am.  St.  490. 

^  See  Douglass  v.  City  Council, 
118  Ala.  599,  24  So.  745,  43  L.  R.  A. 
376;  In  re  Vacation  of  Melon  St., 
182  Pa.  St.  397,  38  Atl.  482,  38  L.  R. 
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§  1181.  (878)  Persons  not  abutters  are  not  entitled  to  compensa- 
tion.— Owners  of  lands  abutting  upon  neighboring  streets,  or  upon 
other  parts  of  the  same  street,  at  least  when  beyond  the  next  cross 
street,  are  not,  however,  entitled  to  damages,  notwithstanding  the 
value  of  their  lands  may  be  lessened  by  its  vacation  or  discontinuance.^' 
This  rule  was  applied  by  the  New  York  court  of  appeals  in  a  case  in 
which  it  appeared  that  the  removal  of  a  bridge  connecting  a  pier  with 
the  adjoining  land  made  it  necessary  for  the  plaintiff,  in  order  to 
reach  his  store,  to  go  over  another  bridge  at  a  much  greater  distance ;'" 
and  a  similar  ruling  was  made  by  the  same  court  where  a  street 
was  closed  in  front  of  another's  property,  leaving  the  complaining 
party  no  outlet  except  a  passageway  twelve  feet  wide  to  another 
street.^  ^   But  where  access  to  all  other  streets  is  entirely  cut  off  it  is 


A.  275  (statute) ;  Robbing  v.  Scran- 
ton,  217  Pa.  577,  66  Atl.  977;  City  of 
Cbicago  V.  Baker,  86  Fed.  753,  30 
C.  C.  A.  364;  Chicago  v.  Burcky, 
158  111.  103,  42  N.  B.  178,  29  L.  R.  A. 
568,  49  Am.  St.  142;  Hlghbarger  v. 
Mllford,  71  Kan.  331,  80  Pac.  633; 
City  of  Louisville  v.  Bannon,  99  Ky. 
74,  35  S.  W.  120,  18  Ky.  L.  10;  Van 
Witsen  v.  Gutman,  79  Md.  405,  29 
Atl.  608,  24  L.  R.  A.  403;  Dean  v. 
Ann  Arbor  &c.  R.  Co.,  137  Mich.  459, 
100  N.  W.  773;  Vanderburgh  v.  Min- 
neapolis, 98  Minn.  329,  108  N.  "W. 
480,  6  L.  R.  A.  (N.  S.)  741;  City 
of  Laurel  v.  Rowell,  84  Miss.  435, 
36  So.  543;  Heinrich  v.  St.  Louis, 
125  Mo.  424,  28  S.  W.  626,  46  Am. 
St.  490n;  Tilley  v.  Mitchell  &c.  Co., 
121  Wis.  1,  98  N.  "W.  969,  105  Am. 
St.  1007.  It  has  also  been  held  that 
no  damages  should  be  allowed  for 
the  discontinuance  of  a  highway 
which  was  not  legally  laid  out  and 
opened.  Perry  v.  Sherborn,  11  Clish. 
(Mass.)  388;  People  v.  Griswold,  2 
T.  &  C.  351.  So,  where  the  road  had 
not  been  used  for  over  twenty  years. 
Eames  v.  Northumberland,  44  N.  H. 
67. 

==  Smith  V.  Boston,  7  Cush.  (Mass.) 
254;  Coster  v.  Albany,  43  N.  Y.  399, 
414;  Kings  County  Fire  Ins.  Co.  v. 
Stevens,  101  N.  Y.  411,  5  N.  B.  353; 
Heller  v.  Atchison  &c.  R.  Co.,  28 
Kan.  625;  Kimball  v.  Homan,  74 
Mich.  699,  42  N.  "W.  167;  Castle  v. 
County  of  Berkshire,  11  Gray 
(Mass.)  26;   City  of  East  St.  Louis 


V.  O'Flynn,  119  111.  200,  10  N.  E. 
395,  59  Am.  Rep.  795;  Buhl  v.  Fort 
St.  Union  Depot  Co.,  98  Mich.  596, 
57  N.  W.  829,  23  L.  R.  A.  392;  Nich- 
ols V.  Inhabitants  of  Richmond,  162 
Mass.  170,  38  N.  E.  501;  Dantzer  v. 
Indianapolis  Union  R.  Co.,  141  Ind. 
604,  39  N.  E.  223,  50  Am.  St.  343,  34 
L.  R.  A.  769;  Stanwood  v.  Maiden, 
157  Mass.  17,  31  N.  E.  702,  16  L.  R. 
A.  591;  State  v.  Elizabeth,  54  N.  J. 
L.  462,  24  Atl.  495;  Meyer  v.  City 
of  Richmond,  172  U.  S.  82,  43  L.  ed. 
374,  19  Sup.  Ct.  106;  Southern  Ry. 
Co.  V.  Albes,  153  Ala.  523,  45  So.  234, 
237  (citing  text);  Hall  v.  Atlanta 
&c.  R.  Co.,  158  Ala.  271,  48  So.  365, 
366  (citing  text);  Denis  v.  Mobile 
&c.  Ry.  Co.,  137  Ala.  649,  35  So.  30, 
97  Am.  St.  69;  Newton  v.  New  York 
&c.  R.  Co.,  72  Conn.  420,  44  Atl.  813; 
Harrington  v.  Iowa  Cent.  R.  Co.,  126 
Iowa  388,  102  N.  W.  139;  Kinnear 
Mf'g  Co.  V.  Beatty,  65  Ohio  St.  264, 
62  N.  E.  341,  87  Am.  St.  600.  See 
also  Poythress  v.  Mobile  &c.  R.  Co., 
92  Miss.  638,  46  So.  139;  Cummings 
Realty  &c.  Co.  v.  Deere  &  Co.,  208 
Mo.  66,  106  S.  W.  496,  14  L.  R.  A. 
(N.  S.)  822.  But  see  Petition  of 
Concord,  50  N.  H.  530,  decided  un- 
der the  New  Hampshire  statute. 
This  last  case  is  explained,  however, 
in  Cram  v.  Laconia,  71  N.  H.  41,  51 
Atl.  635,  57  L.  R.  A.  282,  286,  287 
(citing  text  and  approving  the  rule 
there  stated). 

='  Coster  V.  Albany,  43  N.  Y.  399. 

"Kings   County  Fire   Ins.  Co.  v. 
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generally  conceded  that  the  property  owner  is  entitled  to  compensa- 
tion.^* 

§1182.  (879)  Expediency  of  vacation  is  for  local  authorities  to  de- 
termine.— ^Whether  it  is  expedient  to  discontinue  a  highway  is  a  ques- 
tion for  legislative  decision,  and  when  the  authority  to  discontinue  is 
delegated  to  local  oflBcers,  and  no  restrictions  are  placed  upon  its  exer- 
eise,  the  officers  are  invested  with  a  very  broad  discretion,  and  unless 
this  discretion  has  been  abused  the  courts  cannot  interfere.'*  This 
is  in  accordance  with  the  general  rule  that  where  officers  are  invested 
with  discretionary  power  courts  will  not  substitute  their  judgment  for 
that  of  the  officers  invested  by  law  with  the  right  to  decide  upon  the 
necessity  or  expediency  of  doing  a  designated  act.*" 


Stevens,  101  N.  Y.  411,  5  N.  E.  353. 
We  suppose  that  there  is  a  right  to 
compensation  only  where  the  ease- 
ment of  access  is  directly  impaired 
(quoted  in  Cram  v.  Laconia,  71  N. 
H.  41,  51  Atl.  635,  57  L.  R.  A.  282, 
286),  for  we  conceive  that  the  pro- 
prietary right  of  an  adjoining  owner 
is,  as  against  the  public — although 
it  is  otherwise  as  to  one  who  dedi- 
cates land  by  a  plat — confined  to  the 
street  or  streets  on  which  his  prop- 
erty abuts.  As  against  the  public 
he  cannot  be  deemed  to  have  a  spe- 
cial private  right  in  any  other 
street. 

»*  Butterworth  v.  Bartlett,  50  Ind. 
537;  Cook  v.  Quick,  127  Ind.  477,  26 
N.  E.  1007;  Putnam  v.  Boston  &c. 
R.  Co.,  182  Mass.  351,  65  N.  E.  790; 
Plummer  v.  Johnston,  63  Mich.  165, 
29  N.  W.  687;  Pearsall  v.  Eaton 
County,  71  Mich.  438,  39  N.  W.  578, 
74  Mich.  558,  42  N.  W.  77,  4  L.  R.  A. 
193;  McQuigg  v.  Cullins,  56  Ohio  St. 
649,  47  N.  B.  595;  Smith  v.  Centralia, 
55  Wash.  573,  104  Pac.  797;  Johnston 
v.  Lonstorf,  128  Wis.  17,  107  N.  W. 
459.  But  compare  Levee  Dist.  v. 
Farmer,  101  Cal.  178,  35  Pac.  569, 
23  L.  R.  A.  388. 

^  Spitzer  v.  Runyan,  US  Iowa  619, 
85  N.  W.  782;  Detroit  Real  Est.  Inv. 
Co.  V.  Wayne  Circ.  Jude;e,  137  Mich. 
108,  100  N.  W.  271;  Steenerson  v. 
Fontaine,  106  Minn.  225,  119  N.  W. 
400,  401  (citing  text);  Bellevue  v. 
Bellevue  Imp.  Co.,  65  Neb.  52,  90  N. 


W.  1002;  In  re  Swanson,  163  Pa.  St. 
323,  30  Atl.  207;  Attorney-Gen.  v. 
Shepard,  23  R.  I.  9,  49  Atl.  39;  Po- 
nischil  v.  Hoquiam  Sash  &c.  Co., 
41  Wash.  303,  83  Pac.  316;  Kakeldy 
V.  Columbia  &c.  R.  Co.,  37  Wash. 
675,  80  Pac.  205,  206  (citing  text). 
See  also.  People  v.  Newell,  131  App. 
Div.  (N.  Y.)  555,  115  N.  Y.  S.  399; 
People  V.  Johnson  Com'rs  of  High- 
ways, 240  III.  399,  88  N.  E.  977. 
In  Crowell  v.  City  of  Monroe,  152  N. 
Car.  399,  67  S.  E.  989,  it  Is  held  that 
the  courts  will  not  interfere  with 
such  discretion  where  a  crossing  is 
closed  in  order  to  erect  an  overhead 
bridge  for  public  safety  and  con- 
venience and  that  such  act  does  not 
constitute  a  taking  nor  entitle  a 
property  owner  temporarily  incon- 
venienced to  damages.  (Hoke,  J., 
dissenting.)  Tilly  v.  Mitchell  &c. 
Co.,  121  Wis.  1,  98  N.  W.  969,  105 
Am.  St.  1007. 

"Piatt  V.  Chicago  &c.  R.  Co.,  74 
Iowa  127,  31  N.  W.  883;  Kittle  v. 
Fremont,  1  Neb.  329;  Glasgow  v.  St. 
Louis,  107  Mo.  198,  17  S.  W.  743; 
Leeds  v.  City  of  Richmond,  102  Ind. 
372,  1  N.  E.  711;  City  of  Kokomo  v. 
Mahan,  100  Ind.  242;  Weaver  v. 
Templin,  113  Ind.  298,  14  N.  E.  600, 
and  authorities  there  cited) ;  People 
V.  Wieboldt,  233  111.  572,  84  N.  E. 
646,  648  (citing  text) ;  Stratford  v. 
City  of  Greensboro,  124  N.  Car.  127, 
32  S.  E.  394;  Pence  v.  Bryant,  54 
W.  Va.  263,  46  S.  B.  275,  276  (citing 
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§  1183.  Expediency  and  discretion  of  local  authorities — ^Motives 
— When  courts  will  not  interfere — Illustrative  cases. — Many  cases  il- 
lustrate or  show  the  extent  to  which  the  rule  stated  in  the  last  preced- 
ing section  is  carried.  Thus,  it  has  frequently  been  held  that  the 
mere  fact  that  petitioners  for  the  vacation  of  a  street,  or  other  persons 
will  be  benefited  by  such  vacation  is  not  sufficient  to  constitute  such 
fraud  or  abuse  of  discretion  as  to  authorize  a  court  to  interfere.*^  And 
the  courts  will  not  ordinarily  look  into  the  motives  influencing  the 
local  authorities.*^  It  has  also  been  held  in  Iowa  that,  even  though 
a  city  vacates  certain  streets  and  alleys  for  the  purpose  of  conveying 
the  land  to  a  railroad  company  for  depot  use,  in  consideration  of  the 
company's  abolishing  certain  grade  crossings,  such  action  will  not  be 
disturbed  by  the  courts  where  it  is  ostensibly  for  the  public  good  and 
no  fraud  is  charged.*'  So,  in  a  late  case  in  Illinois  it  is  held,  by  a 
divided  court,  however,  that  it  is  not  an  abuse  of  discretion  to  vacate 
the  part  of  an  alley  lying  between  the  ends  of  a  person's  lots,  thus  per- 
mitting him  to  maintain  one  building  covering  the  lots  and  such  por- 
tion of  the  alley,  where  the  ordinance  of  vacation  at  the  same  time  pro- 
vided that,  in  consideration  thereof  he  should  dedicate  two  strips  six- 
teen feet  wide  so  as  to  furnish  outlets  for  the  alley  extending  at  right 
angles  and  afEord  access  to  the  rear  of  every  other  lot  in  the  block,  and 
indemnify  the  city  against  all  damages  arising  from  the  vacation  and 
pay  one-half  of  the  street  improvement  in  the  block.**  Other  decisions, 

text);    Ponischil  v.   Hoquiam    Sash  929.     But  compare  Carr  v.  Duhme, 

&c.  Co.,  41  Wash.  303,  83  Pac.  316,  167  Ind.  76,  78  N.  E.  322. 

317   (quoting  this  entire  section).  « Abies   v.    Southern   Ry.   Co.,   — 

"Knapp,  Stout  &  Co.  v.  St.  Louis,  Ala.  — ,  51  So.  327;    City  of  Amhoy 

156  Mo.  343,  56  S.  W.  1102;  Bellevue  v.  Illinois  Cent.  R.  Co.,  236  111.  236, 

v.  Bellevue  Imp.  Co.,  65  Neb.  52,  90  86  N.  E.  238;    Bellevue  v.  Bellevue 

N.  W.  1002;    State  v.  Elizabeth,  54  Imp.  Co.,  65  Neb.  52,  90  N.  W.  1002; 

N.  J.  L.  462,  24  Atl.  495;    Ponischil  Henderson  v.  Lexington   (Ky.),  Ill 

V.  Hoquiam  Sash  &c.  Co.,  41  Wash.  S.  W.  318,  33  Ky.  L.  703,  22  L.  R.  A. 

303,    83   Pac.    316.     But   vacating   a  (N.    S.)    20.     But   compare  City   of 

portion  of  a  street  for  the  very  pur-  Louisville  v.  Bannon,  99  Ky.  74,  35 

pose  of  giving  certain  parties  pos-  S.  W.  120,  18  Ky.  L.  10. 

session   of   it  has   been   said  to   be  *=  Spltzer  v.  Runyan,  113  Iowa  619, 

"ultra  vires  and  intolerable."     City  85   N.   W.   782.    See   also,  Abies   v. 

of  Laurel  v.  Rowell,   84   Miss.   435,  Southern  Ry.  Co.,  —  Ala.  — ,  51  So. 

36  So.  543.    And  commissioners  who  327;   Tomlin  v.  Cedar  Rapids  &c.  R. 

are  petitioners  for  the  vacation  have  Co.,  141  Iowa  599,  120  N.  W.  93,  22 

been  held  incompetent  to  pass  upon  L.  R.  A.    (N.   S.)    530;    Whitsett  v. 

such   petition.     People    v.    Johnson  Union  Depot  &c.  Co.,  10  Colo   243,  15 

Com'rs  of  Highways,  240  111.  399,  88  Pac.   339;    Columbus  v.   Union  Pac. 

N.    B.    977;    People   v.   Belden,    132  R.  Co.,  137  Fed.  869,  70  C.  C.  A.  207. 

App.  Div.  (N.  Y.)  558.  116  N.  Y.  S.  "People  v.  Wieboldt,  233  111    572, 
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however,  both  in  Illinois  and  elsewhere,  are  to  the  effect  that  streets  can- 
not be  vacated  by  municipalities  for  the  benefit  of  private  corporations 
or  individuals  and  given  to  them  or  devoted  to  their  private  use,*"  and 
it  is  difficult,  if  not  impossible,  to  distinguish  some  of  the  cases,  al- 
though in  a  general  way  there  is  no  necessary  conflict  in  the  two 
lines  of  decisions.  The  presumption  should  be  in  favor  of  good  faith 
and  right  acting,  and  the  mere  fact  that  the  vacation  results  in  private 
benefit  neither  shows  fraud  nor  abuse  of  discretion,  for  it  usually  hap- 
pens that  some  one  is  benefited  more  than  the  general  public  and  at 
the  same  time  it  may  be  better  for  the  general  public  to  have  the  high- 
way vacated,  especially  where  it  is  not  of  public  utility,  or  is  a  useless 
expense,  or  the  like.  This  is  usually  for  the  local  authorities  to  deter- 
mine in  their  discretion.  But  where  it  is  clear  that  public  necessity, 
convenience,  welfare,  or  the  like,  would  require  the  way  to  be  kept  open 
and  that  it  is  vacated  solely  for  the  benefit  and  use  of  some  private  cor- 
poration or  individual,  and  not  for  the  public  good,  it  would  seem  that 
the  courts  might  well  interfere  in  a  proper  case. 

§  1184.  (880)  Proceedings  to  vacate. — Proceedings  to  vacate  or 
discontinue  highways  are  regulated  by  local  statutes  which  differ  mate- 
rially in  different ,  jurisdictions.  It  is  impossible,  therefore,  to  state 
many  rules  of  general  application,  and  it  would  not  be  profitable  to 
consider  in  detail  the  mode  of  procedure  in  any  particular  Jurisdiction. 
The  local  statute  must  be  substantially  followed  in  all  material 
respects,  and  a  failure  to  give  notice  to  abutting  property  owners  as 
required  by  statute  may  invalidate  the  entire  proceedings.*"    Thus,  it 

84  N.  E.  646.  But  compare  City  of  "Price  v.  Stagray,  68  Mich.  17,  35 
Louisville  V.  Bannon,  99  Ky.  74,  35  N.  W.  815;  James  v.  Darlington,  71 
S.  W.  120,  18  Ky.  L.  10;  Moore  v.  Wis.  173,  36  N.  W.  835;  Moffitt  v. 
Carson,  104  N.  Car.  431,  10  S.  E.  Brainard,  92  Iowa  122,  60  N.  W.  226, 
689,  7  L.  R.  A.  548n,  17  Am.  St.  681.  26  L.  R.  A.  821,  824  (citing  text  and 
"  Smith  V.  McDowell,  148  111.  51,  containing  a  note  fully  reviewing 
35  N.  E.  141,  22  L.  R.  A.  393;  Ligare  the  authorities  on  proceedings  to 
V.  Chicago,  139  111.  46,  28  N.  E.  934,  vacate).  See  also,  Rynearson  v. 
32  Am.  St.  179;  De  Land  v.  Dixon  Union  County,  54  Ore.  181,  102  Pac. 
Power  &  Lighting  Co.,  225  111.  212,  785.  But  the  mere  fact  that  cer- 
80  N.  E.  125;  Louisville  v.  Bannon,  tain  abutting  property  owners  who 
99  Ky.  74,  35  S.  W.  120,  18  Ky.  L.  have  acquiesced  in  the  vacation 
10;  Van  Witsen  v.  Gutman,  79  Md.  were  not  given  notice  of  the  pro- 
405,  29  Atl.  608,  24  L.  R.  A.  403;  posed  vacation  has  been  held  not  to 
Horton  v.  Williams,  99  Mich.  423,  be  sufficient  ground  for  holding  an 
58  N.  W.  369;  State  v.  Franklin,  133  ordinance  of  vacation  void.  Belle- 
Mo.  App.  486,  113  S.  W.  652;  ante,  vue  v.  Bellevue  Imp.  Co.,  65  Neb. 
§  1173,  note  23.  52,    90    N.    W.    1002.     The    English 
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is  held  in  Massachusetts  that  action  to  discontinue  a  highway  can 
properly  be  taken  only  by  a  tribunal  proceeding  judicially,  after  notice 
to  the  landowners  along  the  way,  and  that  a  town  cannot,  by  a 
mere  vote,  alter  the  boundary  lines  of  a  town  way  and  discontinue  that 
portion  lying  outside  of  the  new  lines,  although  the  statute  provides 
that  "a  town,  at  a  meeting  regularly  called  for  the  purpose,  may  dis- 
continue any  town  or  private  way."*^  Unless  authorized  by  statute, 
the  board  of  county  commissioners  have  no  power  to  vacate  a  city 
street.*^  If  the  common  council  of  a  city  make  an  illegal  order  for  the 
vacation  of  a  street  an  injunction  will  lie  to  prevent  its  enforcement.*" 
Under  the  statutes  of  Indiana  a  portion  of  a  highway  which  ceases  to 
be  of  public  utility  may  be  vacated  without  discontinuing  the  entire 
way."" 

§  1185.  Proceedings  to  vacate  further  considered. — ^Many  cases  are 
found  illustrating  and  enforcing  the  general  rule  that  a  municipality 
has  power  to  vacate  streets  only  when  it  is  conferred  by  the  legislature, 
and  that  the  statute  must  be  substantially,  if  not,  indeed,  strictly  fol- 
lowed."*^   But  although  the  proceedings  by  a  city  to  vacate  a  street 


courts  require  a  strict  compliance 
with  the  statute.  In  Reg.  v.  Jones, 
12  Ad.  &  E.  684,  it  was  said:  "There 
is  no  part  of  the  administration  of 
the  law  by  justices  acting  on  their 
own  authority  in  which  it  is  more 
necessary  for  the  court  to  look 
closely  at  their  proceedings  than 
the  stopping  of  highways."  It  was 
held  in  another  case  that  all  the 
particulars  required  by  the  statute 
must  appear  on  the  face  of  the  cer- 
tificate. Reg.  V.  Justices  of  Worces- 
tershire, 23  L.  J.  M.  C.  113.  See 
also,  De  Ponthieu  v.  Pennyfeather, 

5  Taunt.  634;  Rex  v.  Milverton,  5 
Ad.  &  B.  841;  Rex  v.  Sheppard,  3  B. 

6  A.  414;  Miller  v.  Town  of  Corin- 
na,  42  Minn.  391,  44  N.  W.  127;  Bra- 
zell  V.  City  of  Seattle,  55  Wash.  180, 
104  Pac.  155;  Smith  v.  City  of  Cen- 
tralia,  55  Wash.  573,  104  Pac.  797. 

"Lincoln  v.  Inhabitants  of  War- 
ren, 150  Mass.  309,  23  N.  B.  45. 

"  City  of  Ottawa  v.  Rohrbough,  42 
Kan.  253,  21  Pac.  1061;  Lee  v.  City 
of  McCook,  82  Neb.  26,  116  N.  W. 
955.  But  see  under  Indiana  statute 
where  the  territory  has  been  disan- 


nexed,  MacGinnltie  v.  Silvers,  167 
Ind.  321,  78  N.  B.  1013. 

*°  Spiegel  V.  Gansberg,  44  Ind.  418. 
See  Sawyer  v.  Meyer,  45  Iowa  152; 
Smith  V.  McDowell,  148  111.  51,  35 
N.  B.  141,  22  L.  R.  A.  393. 

'"Hughes  V.  Beggs,  114  Ind.  427, 
16  N.  B.  817.  See  also.  City  of  Mt. 
Carmel  v.  Shaw,  155  111.  37,  39  N.  E. 
584,  27  L.  R.  A.  580,  46  Am.  St.  311. 

"  Brazen  v.  Seattle,  55  Wash.  180, 
104  Pac.  155;  Greist  v.  Amrhyn,  80 
Conn.  280,  68  Atl.  521;  St.  Louis  &c. 
R.  Co.  V.  Belleville,  122  111.  376,  12 
N.  B.  680;  Lincoln  v.  Warren,  150 
Mass.  309,  23  N.  B.  45;  People  v. 
Shaw,  34  App.  Div.  (N.  Y.)  61,  54 
N.  Y.  S.  218;  Johnston  v.  Lonstorf, 
128  Wis.  17,  107  N.  W.  459;  Moffltt 
V.  Brainard,  92  Iowa  122,  60  N.  W. 
226,  26  L.  R.  A.  821n;  Miller  v.  Town 
of  Corinna,  42  Minh.  391,  44  N.  W. 
127.  See  also,  Lowe  v.  Lawrence- 
burg  Roller  Mills  Co.,  161  Ind.  495. 
69  N.  B.  148;  Small  v.  Blnford,  41 
Ind.  App.  440,  83  N.  E.  507,  84  N.  E. 
19;  Mills  V.  Board  of  Com'rs  of 
Neosho  County,  50  Kan.  635,  32  Pac. 
361;  Halt  v.  Napoleon,  144  Mich. 
266,  107  N.  W.  1058. 
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or  alley  are  not  strictly  regular  it  is  held  that  the  city  itself  may  be 
estopped  as  against  one  who  has  made  improvements  in  reliance  on 
such  vacation.""  Where,  however,  the  statute  required  the  passage  of 
an  ordinance  by  a  three-fourths  majority,  duly  entered  of  record,  and 
it  was  not  shown  to  have  been  so  passed,  it  was  held  that  the  alleged 
vacation  was  invalid,  and  that  one  claiming  rights  thereunder  was 
chargeable  with  notice  of  such  invalidity."^  And  it  has  been  held  that 
the  mere  passage  of  an  ordinance  declaring  a  street  vacated  does  not 
operate  of  itself  to  vacate  such  street  where  the  abutters  have  property 
rights  therein  which  cannot  be  taken  from  them  in  that  way.°*  Under 
some  statutes  the  proceedings  are  instituted  by  petition  of  all  or  a 
majority  of  the  property  owners  along  the  line.""  A  statute  providing 
for  the  vacation  of  a  street  by  a  court  when  all  persons  interested  in 
the  plat  shall  consent  thereto  has  been  held  to  require  consent  by  those 
having  a  legal  right  to  compensation  but  not  by  those  at  a  distance 
whose  means  of  ingress  or  egress  will  not  be  affected,  and  notice  to 
the  latter  is  held  not  to  be  essential  to  jurisdiction.""  It  is  said  in  one 
of  the  Michigan  cases  that  the  statute  authorizing  the  vacation  of 
plats  by  courts  of  justice  which  has  been  construed  to  confer  power  to 
vacate  streets,  "is  perhaps  anomalous,""'  and  in  a  late  Wisconsin  case 
it  is  held  that  the  statute  authorizing  or  attempting  to  authorize  cir- 

■^  Blennerhassett    v.    Forest    City,  Rushmore,  57  Misc.  (N.  Y.)  555,109 

117  Iowa  680,  91  N.  W.  1044.    But  N.  Y.  S.  1099;    Hyland  v.  Osslning, 

see  St.  Louis  &c.  R.  Co.  v.  Belleville,  57  Misc.   (N.  Y.)   212,  107  N.  Y.  S. 

122  111.  376,  12  N.  E.  680.  225.    As  to  when  there  Is  no  ground 

^  St.  Louis  &c.  R.  Co.  V.  Belleville,  for   a   second   petition,   see    Detroit 

122  III.  376,  12  N.  E.  680.  Real  Est.  Inv.  Co.  v.  Frazer,  Wayne 

«  Mitchell  V.  St.  Louis  &c.  R.  Co.,  Circuit  Judge,  137  Mich.  108,  100  N. 
116  Mo.  App.  81,  92  S.  W.  Ill;  Brad-  W.  271.  In  Malcomson  v.  Strong,  245 
ley  V.  Centerville,  139  Iowa  599,  117  111.  166,  91  N.  B.  1036,  it  is  held  that 
N.  W.  968,  holding  that  vacating  or-  petitioners  may  withdraw  names 
dinance  divests  public  of  all  rights  from  petition  before  it  is  finally  act- 
to  have  street  open  and  the  highway  ed  on.  See  also,  Isanogle  v.  Russey, 
is  not  re-established  by  repeal  of  the  —  Ind.  — ,  91  N.  E.  938. 
ordinance.  =°Baudistel  v.   Michigan  Cent.  R. 

"» State  V.  Common  Council  of  St.  Co.,  113   Mich.  687,  71  N.  W.   1114. 

Paul,  98  Minn.  232,  107  N.  W.  1129.  Compare,  however,  Johnston  v.  Lons- 

See  also,  Baudistel  v.  Michigan  Cent,  torf,   128   Wis.  17,   107   N.  W.   459; 

R.  Co.,  113  Mich.  687,  71  N.  W.  1114;  Morris  v.  Edwards,  132  Wis.  91,  112 

In  re  Albers,  113  Mich.  640,  71  N.  W.  N.  W.  248.    As  to  waiver  of  notice 

1110;    Rapp   v.    Stratton,   41   Wash,  and  failure  to  serve  one  not  invall- 

263,  83  Pac.  182;  Letherman  v.  Hau-  dating     proceedings     as     to     those 

ser,   77   Neb.   731,   110   N.    W.   745;  served  see  Chrisman  v.  Brandes,  137 

Houpt  v.  Dutton,  170  Ind.  69,  83  N.  Iowa  433,  112  N.  W.  833. 
E.  634;  ^tna  Life  Ins.  Co.  V.  Jones,        "Detroit    Real    Estate    Imp.    Co. 

—  Ind.  — ,  89  N.  E.  871;  City  of  Peru  v.  Frazer,  Wayne  Circuit  Judge,  137 

V.  Cox,  —  Ind.  — .  90  N.  E.  7;  In  re  Mich.  108,  100  N.  W.  271,  272. 
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cuit  courts  to  vacate  plats  and  direct  the  title  of  vacated  portioBS  to 
be  vested  in  the  owners  does  not  give  such  courts  authority  to  vacate 
streets,  that  matter  being  left  to  the  municipality.  °*  It  has  also  been 
held  in  Wisconsin  that  where  the  charter  prescribes  the  procedure  it 
must  be  followed,  and  if  it  does  not  prescribe  how  the  power  shall  be 
exercised,  the  provisions  of  the  general  statute  upon  the  subject  must 
be  followed.""  It  is  held  in  a  Massachusetts  case  that  where  the  report 
of  commissioners  in  a  proceeding  to  vacate  a  street  is  found  after 
confirmation  to  contain  a  clerical  error  whereby  it  fails  to  express 
their  actual  decision,  the  court,  on  petition  of  all  but  one  of  the  parties 
who  have  appeared,  and  waiver  on  his  part,  may  vacate  the  decree  of 
confirmation,  resubmit  the  matter  to  the  commissioners  to  correct 
the  report,  and,  on  its  being  corrected,  may  confirm  it  as  corrected,  not- 
withstanding the  statute  provides  that  the  decree  confirming  the  re- 
port shall  be  final.'"  Under  Indiana  statutes  in  regard  to  the  estab- 
lishment and  vacation  of  roads  by  boards  of  county  commissioners  it 
has  often  been  held  that  an  appeal  lies  to  the  circuit  court,  and  so, 
under  a  statute  authorizing  such  boards  to  vacate  streets  and  alleys  in 
territory  which  has  been  disannexed  from  a  city  or  town  upon  petition, 
notice  and  hearing  if  objection  is  made,  it  is  held  that  the  board  acts 
judicially  and  an  appeal  lies  from  its  iinal  order  or  judgment.'^ 

§  1186.  (881)  Evidence. — The  question  of  public  utility,  being  the 
exact  point  in  issue  in  such  cases,  is,  in  many  jurisdictions  at  least,  a 
question  upon  which  witnesses  cannot  give  their  opinions  in  evidence.'" 
The  record  order  of  vacation  is  the  best  evidence,  all  other  evidence  is 

''^  In  re  Hayes,  139  Wis.  163,  120  N.  highway  shall  be  vacated  and  that 

W.  834.  certiorari  will  lie.  People  v.  John- 

™  Johnston  v.   Lonstorf,   128  Wis.  son    Com'rs   of   Highways,    240    111. 

17,  107  N.  W.  459;  James  v.  City  of  399,  88  N.  E.   977.     As  to  practice 

Darlington,   71  Wis.   173,  36   N.  W.  on  appeal  to  circuit  court  and  con- 

834;   City  of  Ashland  v.  Chicago  &c.  fining  remonstrance  to  matters  pre- 

R.  Co.,  105  Wis.  398,  404,  80  N.  W.  sented    below,    see    Williamson    v. 

1101.   See  also,  Marietta  Chair  Co.  v.  Hauser,  169  Ind.  397,  82  N.  E.  771. 

Henderson,    121    Ga.    399,   49    S.   E.  ^  Hughes  v.  Beggs,  114  Ind.  427,  16 

312,  104  Am.  St.  156.  N.  E.  817;  White  v.  Bailey,  10  Mich. 

°°  Mayor  &c.  of  Fitchburg  v.  Fitch-  155;    Fairchild   v.   Bascomb,   35   Vt. 

burg  R.  Co.,  180  Mass.  535,  62  N.  E.  398;   2  Taylor  Ev.,  §  1278;   1  Elliott 

989.   See  also,  Umbria  Street,  32  Pa.  on  Ev.,  §  674;    2  Elliott  on  Ev.,   §§ 

Super.  Ct.  333.  1042,    1045.     See   for   evidence   held 

^  MacGinnitie  v.  Silvers,  167  Ind.  properly     excluded,     Anderson     v. 

131,  78  N.  E.  1013.    See  also,  Pulaski  Town  of  San  Francisco,  104  Minn. 

Ave.,   38  Pa.   Super.   Ct.   299.     Also  320,    116    N.   W.   473.     That  public 

to  the   effect   that   their   action   is  utility  is  in  issue,  see  Butt  v.  Iffert, 

judicial  in  determining  whether  a  171  Ind.  554,  86  N.  B.  961. 
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secondary,  and  parol  evidence  ia  not  admissible  to  prove  even  the  time 
of  making  the  order  in  cases  where  it  can  be  shown  by  the  record. °' 
It  is,  however,  probably  true  that  if  it  were  properly  shown  that  no 
record  entry  was  made,  secondary  evidence  would  be  competent,**  but 
until  this  is  shown,  or  the  foundation  for  secondary  evidence  properly 
laid  in  some  other  method,  the  only  legitimate  evidence  is  the  record."" 

§  1187.  (882)  Statute  of  limitations — Adverse  possession — Cases 
holding  that  highway  may  thus  be  lost. — ^Where  a  city  is  interested  in 
what  may  be  called  its  private  capacity  as  the  owner  of  property,  it  is 
generally  conceded  that  the  statute  of  limitations  will  run  against  it 
to  the  same  extent  as  against  a  private  citizen.""  But  as  to  matters  in 
which  the  public  are  interested  and  in  which  the  city  acts  as  a  govern- 
mental agency,  the  law  is  not  so  well  settled.  In  Arkansas,  Connecti- 
cut, Iowa,  Kentucky,  Michigan,  N'ebraska,  Ohio,  Vermont,  Virginia 
and  "West  Virginia,  it  has  been  expressly  held  that  the  statute  of  limita- 
tions is  applicable  to  municipal  corporations  the  same  as  to  private  in- 
dividuals, and  that  the  right  to  a  street  may,  therefore,  be  lost  by 
adverse  possession,"''  but  several  of  these  decisions  have  since  been 


"^Whetton  v.  Clayton,  111  Ind. 
360,  12  N.  E.  513.  See  also,  Lathrop 
V.  Central  Iowa  R.  Co.,  69  Iowa  105, 
28  N.  W.  465. 

"  State  V.  Hauser,  63  Ind.  155. 

"^  Monaghan  v.  School  District,  38 
Wis.  101;  O'Mally  v.  McGinn,  53 
Wis.  353,  10  N.  W.  515.  The  record 
must  be  one  authorized  by  law  and 
must  be  proved.  Smith  v.  Lawrence, 
12  Mich.  431;  Sanborn  v.  School  Dis- 
trict, 12  Minn.  17;  Allen  v.  City  of 
Vincennes,  25  Ind.  531;  United 
States  V.  Kuhn,  4  Cranch  C.  C.  401. 
See  District  of  Columbia  v.  John- 
son, 1  Mackey  (D.  C.)  51;  2  Elliott 
on  Ev.,  §  1304. 

"Wood  Limitations,  §  53;  Burling- 
ton v.  Railroad  Co.,  41  Iowa  134; 
Koshkonong  v.  Burton,  104  U.  S. 
668,  26  L.  ed.  886;  Evans  v.  Brie 
Co.,  66  Pa.  St.  222;  Western  Lunatic 
Asylum  v.  Miller,  29  W.  Va.  326,  1 
S.  E.  740,  6  Am.  St.  644;  May  v. 
School  District,  22  Neb.  205,  34  N. 
W.  377,  3  Am.  St.  266;  Gaines  v.  Hot 
Springs  Co.,  39  Ark.  262;  Simplot  v. 
Chicago  &c.  R.  Co.,  16  Fed.  350; 
Mowry  V.  Providence,  10  R.  I.  52. 


See  also,  Krueger  v.  Jenkins,  59  Neb. 
641,  84  N.  W.  844,  845.  In  Cohasset 
V.  Moors,  204  Mass.  173,  90  N.  B.  978, 
this  was  applied  to  land  claimed  to 
be  within  the  limits  of  a  highway; 
being  shown  not  to  be  any  part  of 
the  highway  but  held  by  the  town 
as  private  property  it  was  held  sub- 
ject to  adverse  possession  and  the 
statute  of  limitations. 

"  City  of  Port  Smith  v.  McKibbin, 
41  Ark.  45,  48  Am.  Rep.  19,  5  Am.  & 
Eng.  Corp.  Cas.  453;  El  Dorado  v. 
Ritchie  Grocery  Co.,  84  Ark.  52,  104 
S.  W.  549,  120  Am.  St.  22;  Inhabi- 
tants of  Litchfield  v.  Wilmot,  2  Root 
(Conn.)  288;  Beardslee  v.  French,  7 
Conn.  125,  18  Am.  Dec.  86;  Black  v. 
O'Hara,  54  Conn.  17,  5  Atl.  598;  Pella 
V.  Scholte,  24  Iowa  285;  Burlington 
V.  Railroad  Co.,  41  Iowa  134;  Dud- 
ley V.  Frankfort,  12  B.  Mon.  (Ky.) 
610;  Rowan's  Exrs.  v.  Portland,  8  B. 
Mon.  (Ky.)  232;  Gregory  v.  Knight, 
50  Mich.  61,  14  N.  W.  700;  Flynn  v. 
Detroit,  93  Mich.  590,  53  N.  W.  815; 
Coleman  v.  Flint  &c.  R.  Co.,  64  Mich. 
160,  31  N.  W.  47;  Webster  v.  City  of 
Lincoln,  56  Neb.  502,  76  N.  W.  1076; 
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overruled.  Many,  but  not  all,  of  the  authorities  iare  reviewed  in  a  well- 
considered  case  decided  by  the  supreme  court  of  West  Virginia,""  and 
it  is  claimed  therein  that  the  highest  courts  of  Illinois,  Maryland, 
Massachusetts,  Missouri,  Mississippi,  New  York,  North  Carolina  and 
Texas  are  also  committed  to  this  doctrine;  but  the  facts  do  not  fully 
justify  such  a  claim.  While  the  Illinois  courts  have  applied  the  doctrine 
of  estoppel  against  municipal  corporations  in  several  cases,  they  have 
expressly  held  that  as  to  public  rights  they  cannot,  ordinarily  at  least, 
be  barred  by  the  statute  of  limitations."*  The  cases  cited  from  Mary- 
land, Missouri  and  North  Carolina'"  are  not  highway  cases,  and  may  be 
distinguished  as  involving  private  or  contract  obligations  rather  than 
public  rights.  In  Massachusetts  it  is  held  that  rights  may  be  acquired 
upon  the  presumption  arising  from  lapse  of  time,  that  a  way  has  been 
discontinued  by  competent  authority.''^  The  latest  decisions  in  Missis- 
sippi and  New  York,  instead  of  lending  support  to  the  doctrine  ap- 
proved by  the  West  Virginia  decision  in  question,  are  among  the  lead- 
ing authorities  upholding  the  contrary  doctrine.'^  It  has  been  held  in 
Texas  that  the  statute  of  limitations  would  run  against  a  city  as  to 
its  streets,''^  but  in  a  later  case  the  court  said  that  this  rule  ought  not 
to  be  extended,  and  refused  to  apply  it  to  a  county  road.''* 

Meyer  v.   City  of  Lincoln,  33  Neb.  '"Kelly's    Lessee   v.   Greenfield,    2 

566,  50  N.  W.  763,  29  Am.  St.  500,  Har.  &  McH.  121,  138;  County  of  St. 

18  L.  R.  A.  146n;   Lewis  v.  Baker,  Charles  v.   Powell,   22    Mo.   525,   66 

39  Neb.  636,  58  N.  W.  126   (but  see  Am.   Dec.   637;    School  Directors  v. 

Taylor  v.  Austin,  83  Neb.  581,  119  Goerges,  50  Mo.  194;   Armstrong  v. 

N.  "W.  1123);    City  of  Cincinnati  v.  Dalton,  4  Dev.  L.  (N.  Car.)  568. 

Evans,   5    Ohio   St.   594;    Bowen   v.  "Holt  v.  Sargent,  15  Gray  (Mass.) 

Team,  6  Rich.  (S.  Car.)  298,  60  Am.  97,  101.    Compare  Parker  v.  Fram- 

Dec.  127;   Knight  v.  Heaton,  22  Vt.  ingham,   8    Mete.    (Mass.)    260;    In- 

480;     Levasser     v.     Washburn,     11  habitants  of  Arundel  v.   M'Culloch, 

Gratt.  (Va.)  572;  City  of  Richmond  10  Mass.  70;   Thomas  v.  Marshfield, 

V.  Poe,  24  Gratt.  (Va.)  149;   Wheel-  13  Pick.   (Mass.)   240.    In  Henshaw 

ing  V.  Campbell,  12  W.  Va.  36,   48  v.  Hunting,  1  Gray   (Mass.)   203,  it 

Am.   Rep.   24,  note.    See  also.   City  was  held  that  there  could  be  no  ad- 

of  Hastings  v.  Gillett,  85  Minn.  331,  verse  possession  until  the  street  was 

88  N.  W.  987;    Ostrom  v.   San  An-  ordered  to  be  opened.   It  seems  to  us 

tonio,  77  Tex.  345,  14  S.  W.  66.  that  upon  the  same  reasoning  as  that 

"■  City  of  Wheeling  v.  Campbell,  12  adopted  in  Henshaw  v.  Hunting,  it 

W.   Va.    36.    This    case   has,    itself,  must  be  held  that  mere  permissive 

been  overruled  in  the  more  recent  use  of  a  part  of  a  way  not  needed 

carefully    considered   case    of   Rals-  by  the  public  cannot  be  deemed  to 

ton  V.  Town  of  Weston,  46  W.  Va.  destroy  the  rights  of  the  public. 

544,  33  S.  E.  326,  76  Am.  St.  834.  '^  City  of  Vicksburg  v.  Marshall,  59 

^  Board  of  Logan  County  v.  Lin-  Miss.  563;  Driggs  v.  Phillips,  103  N. 

coin,  81  111.  156;  Alton  v.  Transpor-  Y.  77,  8  N.  E.  514. 

tation  Co.,  12  111.  38,  52  Am.  Dec.  "City  of  Galveston  v.  Menard,  23 

479;   Quincy  v.  Jones,  76  111.  231,  20  Tex.   349.    See   also  Ostrom   v.   San 

Am.  Rep.  243;  Shirk  v.  Chicago,  195  Antonio,  77  Tex.  345,  14  S.  W.  66. 

111.  298,  63  N.  E.  193.  "  Coleman  v.  Thurmond,  56  Tex. 
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§  1188.  (883)  Public  rights  not  barred  or  lost  by  statute  of  limita- 
tions or  adverse  possession — Reasons  for  rule. — In  Alabama,  Cali- 
fornia, Indiana,  Illinois,  Kansas,  Louisiana,  Maryland,  Misssissippi, 
New  Jersey,  New  York,  North  Carolina,  Pennsylvania,  Ehode 
Island,  Tennessee,  Virginia,  Washington  and  West  Virginia,  it  is 
held  that  the  rights  of  the  public  in  highways  are  not  barred  or  lost 
by  the  failure  of  a  city  to  act,''''  and  this  seems  to  be  the  view  to  which 


514,  520.  But  there  can,  on  principle, 
be  no  distinction  between  county 
roads  and  city  streets,  for  in  both 
cases  the  highways  are  held  by  the 
local  organizations  as  governmental 
agencies.  The  truth  is,  that  the  own- 
ership of  all  highways,  as  highways, 
is  in  the  state,  and  it  is  a  departure 
from  principle  to  apply  the  statute 
of  limitations  to  highways,  no  mat- 
ter what  governmental  corporation 
may  have  immediate  control  of 
them.  In  the  local  control  of  high- 
ways we  find  the  state  acting 
through  its  agents,  but  never  part- 
ing with  the  ultimate  control  nor 
with  the  proprietary  right.  As  to 
present  law  and  statute  in  Texas  see 
and  compare  City  of  Houston  v. 
Pinnigan  (Tex.  Civ.  App.),  85  S.  W. 
470;  Krause  v.  El  Paso  (Tex.  Civ. 
App.),  101  S.  W.  828,  17  Tex.  Ct. 
Rep.;  Cocke  v.  Texas  &c.  R.  Co.,  46 
Tex.  Civ.  App.  363,  103  S.  W.  407; 
San  Antonio  v.  Rowley,  —  Tex.  Civ. 
App.  — ,  106  S.  W.  753. 

"  Reed  v.  Birmingham,  92  Ala.  339, 
9  So.  161;  Webb  v.  Demopolis,  95 
Ala.  116,  13  So.  289,  21  L.  R.  A.  62; 
City  of  Visalia  v.  Jacob,  65  Cal.  434, 
4  Pac,  433,  52  Am.  Rep.  303,  6  Am.  & 
Eng.  Corp.  Cas.  115;  San  Francisco 
V.  Bradbury,  92  Cal.  414,  28  Pac. 
803;  Ames  v.  San  Diego,  101  Cal. 
390,  35  Pac.  1005;  City  of  Sullivan 
V.  Tichenor,  179  111.  97,  53  N.  E. 
561;  Russell  v.  City  of  Lincoln,  200 
111.  511,  65  N.  E.  1088;  People  v. 
Pope,  53  Cal.  437;  Wolfe  v.  Town 
of  Sullivan,  133  Ind.  331,  32  N.  E. 
1017;  Cheek  v.  Aurora,  92  Ind.  107; 
Sims  V.  City  of  Frankfort,  79  Ind. 
446;  Webb  v.  Butler  County,  52  Kan. 
375,  34  Pac.  973  (citing  text);  Eble 
V.  State,  77  Kan.  179,  93  Pac.  803, 
127  Am.  St.  412,  416  (citing  text); 
49—11  Elliott  R.  and  S. 


Mayor  v.  Magnon,  4  Martin  (La.) 
1;  Ulman  v.  Charles  St.  Ave.  Co., 
83  Md.  130,  34  Atl.  366  (citing  text) ; 
City  of  Vicksburg  v.  Marshall,  59 
Miss.  563;  Witherspoon  v.  City  of 
Meridian,  69  Miss.  288,  13  So.  843; 
Cross  V.  Mayor,  18  N.  J.  Eq.  305; 
Jersey  City  v.  State,  30  N.  J.  L.  521; 
Laing  v.  United  N.  J.  R.  &c.  Co.,  54 
N.  J.  L.  576,  25  Atl.  409,  33  Am.  St. 
682;  St.  Vincent  Orphan  Asylum  v. 
City  of  Troy,  76  N.  Y.  108,  32  Am. 
Rep.  286;  Walker  v.  Caywood,  31  N. 
Y.  51;  Driggs  v.  Phillips,  103  N.  Y. 
77,  8  N.  E.  514;  Wolfe  v.  Pearson, 
114  N.  Car.  621,  19  S.  B.  264;  State 
V.  Godwin,  145  N.  Car.  46i,  59  S.  E. 
132,  122  Am.  St.  467;  Commonwealth 
V.  M'Donald,  16  Serg.  &  R.  (Pa.) 
390,  401;  Commonwealth  v.  Moore- 
head,  118  Pa.  St.  344,  12  Atl.  424,  4 
Am.  St.  599;  Philadelphia  v.  Phila- 
delphia &c.  R.  Co.,  58  Pa.  St.  253,  263; 
SimmoLS  v.  Cornell,  1  R.  I.  519,  19 
Am.  Dec.  643;  Almy  v.  Church,  18  R. 
I.  182,  26  Atl.  58;  Crocker  v.  Collins, 
37  S.  Car.  327,  15  S.  E.  951,  34  Am. 
St.  752;  Mayor  v.  Lenore,  6  Coldw. 
(Tenn.)  412;  Sims  v.  Chattanooga, 
2  Lea.  (Tenn.)  694;  Yates  v.  Town 
of  Warrenton,  84  Va.  337,  4  S.  E. 
818,  10  Am.  St.  860;  Buntin  v.  Dan- 
ville, 93  Va.  200,  24  S.  E.  830;  Belie- 
not  V.  Richmond,  108  Va.  314,  61 
S.  E.  785;  Ralston  v.  Town  of  West- 
on, 46  W.  Va.  544,  33  S.  B.  326,  76 
Am.  St.  834;  Simplot  v.  Chicago  &c. 
R.  Co.,  16  Fed.  350;  Grogan  v.  Town 
of  Hayward,  4  Fed.  161;  London  & 
San  Francisco  Bank  v.  Oakland,  90 
Fed.  691,  702,  33  C.  C.  A.  237  (cit- 
ing text) ;  District  of  Columbia  v. 
Washington  &c.  R.  Co.,  1  Mackey 
(D.  C.)  361;  Town  of  West  Seattle 
V.  West  Seattle  Land  &c.  Co.,  38 
Wash.  359,  80  Pac.  549. 
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the  highest  courts  of  Iowa,  Nebraska  and  Ohio  incline  in  their  more 
recent  decisions.'"  In  support  of  the  doctrine  that  the  rights  of  the 
public  may  be  barred  by  the  statute  of  limitations,  it  is  said  that  the 
local  authorities  in  the  exercise  of  due  diligence  should  prevent  all 
encroachments,  and  that  if  they  do  not,  the  citizens  should  take  steps 
to  do  so,  that  vigilance  should  be  encouraged,  and  that  the  maxim, 
"nullum  tempus  occurrit  regi,"  "lapse  of  time  does  not  bar  the  right 
of  the  crown,"  applies  to  sovereignty  alone.  But  it  is  not  so  clear  that 
the  maxim,  "nullum  tempus  occurrit  regi,"  is  applicable  against  the 
sovereignty  alone,  and  not  against  governmental  subdivisions  in  mat- 
ters over  which  they  exercise  the  powers  of  sovereignty.  Even  if  this 
were  conceded  to  be  correct,  as  a  general  statement,  still,  it  does  not 
.necessarily  follow  that  the  "common  right  of  highway"  can  be  lost  by 
adverse  possession  or  the  failure  of  the  authorities  to  act.  Highways 
belong  to  the  public,  and  are  peculiarly  subject  to  legislative  control, 
and  if  the  legislature  sees  fit  to  exercise  its  power  of  control  through 
the  agency  of  a  municipal  corporation,  it  is  none  the  less  a  sovereign 
power.  All  that  can  be  said  in  any  event  is  that  it  is  the  sovereign 
acting  through  the  medium  of  local  instrumentalities.  The  doctrine 
that  highways  cannot  be  lost  by  adverse  possession  is  supported  by 
other  well  settled  principles  of  the  law.  There  can  be  no  rightful  per- 
manent private  possession  of  a  public  street.  Its  obstruction  is  a  nui- 
sance, punishable  by  indictment.''  Bach  day's  continuance  thereof  is 
an  indictable  offense,  and  it  follows,  therefore,  that  no  right  to  main- 
tain it  can  be  acquired  by  prescription.'*  Municipal  corporations  have 
no  power  to  alien  or  dispose  of  their  streets  for  any  purpose  inconsistent 
with  their  use  as  highways.  It  would  be  a  grave  reproach  to  the  law  to 
permit  a  wrong-doer,  one  who  is  daily  violating  the  law  of  the  state 

'=  Rae  V.  Miller,  99  Iowa  650,  68  N.  Donora  &c.  R.  Co.,  222  Pa.  634, 
W.  899;  Taylor  v.  Austin,  83  Neb.  72  Atl.  282;  Corwin  v.  Corwln,  24 
581,  119  N.  W.  1123;  Krueger  v.  Jen-  Hun  (N.  Y.)  147.  See  also,  Swedish 
kins,  59  Neb.  641,  81  N.  W.  844;  Ly-  &c.  Church  v.  Jackson,  229  111.  506, 
dich  V.  State,  61  Neb.  309,  85  N.  W.  82  N.  E.  348;  City  of  Latonia  v. 
70;  Heddleston  v.  Hendricks,  52  Latonia  &c.  Ass'n  (Ky.),  109  S.  W. 
Ohio  St.  460,  40  N.  E.  408.  See  also,  356,  33  Ky.  L.  138. 
St.  Louis  V.  Missouri  Pac.  Ry.  Co.,  "State  v.  Berdetta,  73  Ind.  185, 
114  Mo.  13,  21  S.  W.  202;  Territory  38  Am.  Rep.  117n. 
V.  Dugan,  3  Mont.  82;  Howison  v.  "People  v.  Cunningham,  1  Denlo 
Masson,  29  App.  D.  C.  338;  City  of  (N.  Y.)  524,  43  Am.  Dec.  709;  Corn- 
Manchester  v.  Hodge,  74  N.  H.  468,  monwealth  v.  Upton,  6  Gray  (Mass.) 
69  Atl.  527.  But  this  rule  is  said  to  473;  Queen  v.  Brewster,  8  Up.  Can. 
apply  only  where  dedication  has  C.  P.  208;  Rhodes  v.  Whitehead,  27 
been  accepted.  Uptagraftt  v.  Smith,  Tex.  304,  84  Am.  Dec.  631;  Cross  v. 
106  Iowa  385,  76  N.  W.  733;  Scott  v.  Mayor,  18  N.  J.  Eq.  305. 
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itself,  to  take  advantage  of  his  own  wrong  and  that  of  the  municipality, 
and  by  such  indirect  and  wrongful  means  obtain  a  right  to  the  street 
which  the  corporation  is  prohibited  from  directly  granting  or  destroy- 
ing.'"' An  argument  may  likewise  be  drawffi  from  the  fact  that  the  in- 
terest of  the  municipality  is  very  different  from  that  of  a  private  in- 
dividual in  his  own  property.  "Individuals  m£ry  reasonably  be  held 
to  a  limited  period  to  enforce  their  rights  against  adverse  occupants, 
because  they  have  interest  sufficient  to  make  them  vigilant.  But  in 
public  rights  of  property,  each  individual  feels  but  a  slight  interest, 
and  rather  tolerates  even  a  manifest  encroachment  than  seeks  a  dispute 
to  set  it  right."*"  The  rule  best  supported  by  reason  and  by  the  weight 
of  authority  is  that  the  "common  right  of  highway"  cannot  be  lost  by 
the  attempted  adverse  possession  of  a  private  individual.*^  Even  if 
title  to  a  highway  may  be  acquired  by  adverse  possession,  it  is  not 
every  encroachment  thereon  that  constitutes  such  possession.  Setting 
out  shade  trees,  making  a  sidewalk,  fencing  in  a  portion  of  the  way, 
and  the  like,  have  been  held  insufficient  to  establish  a  claim  by  adverse 
possession.*^ 

§  1189.   (884)  Equitable  estoppel. — It  has  been  held  that  non-user 
is  evidence  of  abandonment;*^  and  many  of  the  courts,  influenced, 

"  Ralston  v.  Town  of  Weston,  46  one  or  two  others  it  is  provided  that 

W.  Va.  544,  33  S.  E.  326,  329,  76  Am.  the  statute  shall  not  so  apply. 

St.     834     (citing    text);     Town     of  »=  Bliss  v.  Johnson,  94  N.  Y.  235; 

West      Seattle      v.      West      Seattle  Watkins   v.   Lynch,   71   Cal.    21,    11 

Land     &c.     Co.,     38     Wash.      359,  Pac.  808;   Brooks  v.  Riding,  46  Ind. 

80  Pac.  549,  550  (quoting  text).  15;   Indianapolis  &c.  R.  Co.  v.  Ross, 

'"Per    Sergeant,    J.,    in    Common-  47  Ind.  25;  Cheek  v.  City  of  Aurora, 

wealth  V.  Alburger,  1  Whart.  (Pa.)  92    Ind.    107;     Marble   v.    Price,    54 

469;  Terre  Haute  &c.  R.  Co.  v.  Zeh-  Mich.  466,  20  N.  W.  531.    See  also, 

ner,  15  Ind.  App.  273,  42  N.  B.  756,  Carter  v.  La  Grange,   60  Tex.   636; 

760   (citing  text).  Barnes  v.  Lloyd,  112  Mass.  224,  231; 

^  Mayor  of  Baltimore  v.  Frick,  82  Henshaw  v.  Hunting,  1  Gray  (Mass.) 

Md.    77,    33    Atl.    435,    437     (citing  203;   Reilly  v.  Racine,  51  Wis.  526, 

text);    Ulman   v.    Charles    St.   Ave.  8  N.  W.  417;  State  v.  Culver,  65  Mo. 

Co.,  83  Md.  13D,  34  Atl.  366   (citing  607,    27    Am.    Rep.    295;    Davies   v. 

text);    Knowles  v.   Knowles,   25   R.  Huebner,  45  Iowa  574;   Waterloo  v. 

I.    325,    55    Atl.    755,    757    (quoting  Union  Mill  Co.,  72  Iowa  437,  34  N. 

text).      This,     certainly,     was     the  W.  197;  Lee  v.  Mound  Station  (111.), 

firmly  established  rule  of  the  com-  6  W.  Rep.  329;  Bice  v.  Town  of  Wal- 

mon  law,  and  it  seems  to  us  that  it  cott,   64   Minn.   459,   67   N.   W.   360, 

is  such  a  rule  as  can  be  legitimately  361.    So,  in  Field  v.  City  of  Lincoln, 

changed    by    legislation    only,    and  85  Neb.  781,  124  N.  W.  468,  469,  It 

not   by   judicial    decisions.     In   sev-  is  held  that  mere  cultivation  of  a 

eral  of  the  states  not  mentioned  it  strip  of  ground  in  the  street  in  front 

is  expressly  provided  that  the  stat-  of  a  lot  does  not  amount  to  adverse 

ute  of  limitations  shall  apply  to  the  possession.    (Quoting  text.) 

state  and  its  municipalities,  and  in  "^  Beardslee  v.  French,  7  Conn.  125, 
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perhaps,  by  the  hardships  that  would  result  from  a  contrary  holding 
in  the  particular  cases  under  consideration,  have  applied  the  doctrine 
of  equitable  estoppel  where  the  claimant  had  made  expensive  improve- 
ments and  acquired,  or  apparently  acquired,  rights  of  such  a  nature 
and  under  such  circumstances  that  to  deprive  him  of  them  seemed 
highly  inequitable  and  unjust.^*  We  doubt,  however,  if  the  doctrine  of 
some,  if  not  most,  of  these  cases  can  be  sustained  upon  principle,  at 
least  where  the  city  or  the  local  authorities  have  done  no  aflSrmative 
act  to  mislead  the  claimant.  It  is  difficult  to  conceive  upon  what  princi- 
ple an  equitable  estoppel  can  be  securely  placed  in  such  cases,  for  the 
person  who  encroaches  upon  a  public  way  must  know,  as  a  matter  of 
law,  that  the  way  belongs  to  the  public,  and  that  the  local  authorities 
can  neither  directly  nor  indirectly  alien  the  way,  and  that  they  cannot 
divert  it  to  a  private  use.  As  the  person  who  uses  the  highway  must 
possess  this  knowledge,  and  in  legal  contemplation  does  possess  it, 
one  of  the  chief  elements  of  an  estoppel  is  absent.  An  estoppel  cannot 
exist  where  the  knowledge  of  both  parties  is  equal  and  nothing  is  done 
by  the  one  to  mislead  the  other.  In  addition  to  this  consideration  may 
be  noted  another  influential  one  already  suggested  in  a  different  con- 


18  Am.  Dec.  86;  Holt  v.  Sargent,  15 
Gray  (Mass.)  97,  101;  Hillary  v. 
Waller,  12  Vesey  Jr.  239,  265;  Ma- 
son V.  Ross,  71  Atl.  141.  And  see 
Hamilton  v.  State,  106  Ind.  361,  7 
N.  E.  9;  Willey  v.  Norfolk  &c.  R. 
Co.,  96  N.  Car.  408,  1  S.  E.  446;  Lyle 
V.  Lesia,  64  Mich.  16,  31  N.  W.  23,  7 
W.  Rep.  161;  Champlin  v.  Morgan, 
20  111.  181;  Warner  v.  Holyoke,  112 
Mass.  362;  City  of  Carlinville  v.  Cas- 
tle, 177  111.  105,  52  N.  E.  883,  69  Am. 
St.  212;  Gordon  v.  City  of  Chenoa, 
166  111.  530,  47  N.  E.  191;  Burroughs 
v.  Cherokee,  134  Iowa  429,  109  N.  W. 
876;  Deutsmann  v.  Kuntze,  —  Iowa 
— ,  125  N.  W.  1007. 

"See  Piatt  v.  Goodell,  97  111.  84; 
Chicago  &c.  R.  Co.  v.  People,  91  111. 
251;  Hamilton  v.  State,  106  Ind.  361, 
7  N.  E.  9;  Collett  v.  Board,  119  Ind. 
27,  34,  21  N.  E.  329,  4  L.  R.  A.  321n; 
Town  of  New  Castle  v.  Hunt,  — ■ 
Ind.  App.  — ,  93  N.  E.  173; 
Lane  v.  Kennedy,  13  Ohio  St.  42, 
49;  Oliver  v.  Synhorst,  48  Ore.  292, 
86  Pac.  376,  7  L.  R.  A.  (N.  S.)  243n; 
Big  Rapids  v.  Comstock,  65  Mich. 
78,  31  N.  W.  811;  Simplot  v.  Chi- 
cago &c.  R.  Co.,  16  Fed.  350;   Paine 


Lumber  Co.  v.  Oshkosh,  89  Wis.  449, 
61  N.  W.  1108,  1112;  Sanderson  v. 
Cerro  Gordo  Co.,  80  Iowa  89,  45  N. 
W.  560;  Orr  v.  O'Brien,  77  Iowa  253, 
42  N.  W.  183,  14  Am.  St.  277,  and 
note;  Crismon  v.  Deck,  84  Iowa  344, 
51  N.  W.  55;  City  of  Davenport  v. 
Boyd,  109  Iowa  248,  80  N.  W.  314, 
77  Am.  St.  536;  Johnson  v.  Burling- 
ton, 95  Iowa  197,  6S  N.  W.  694;  Bald- 
win V.  Trimble,  85  Md.  396,  37  Atl. 
176,  36  L.  R.  A.  489;  Von  Tobel  v. 
City  of  Lewiston,  —  Mont.  — , 
108  Pac.  910;  Crocker  v.  Collins, 
37  S.  Car.  327,  15  S.  E.  951,  34 
Am.  St.  752.  Compare  also  Chicago 
V.  Illinois  Steel  Co.,  229  111.  303,  82 
N.  E.  286,  120  Am.  St.  258;  Peoria 
V.  Illinois  Cent.  Nat.  Bank,  224  111. 
43,  79  N.  E.  296,  12  L.  R.  A.  (N.  S.) 
687n;  People  v.  Wieboldt,  233  111. 
572,  84  N.  E.  646;  Mason  v.  Ross,  — 
N.  J.  Eq.  — ,  71  Atl.  141;  City  of 
Victoria  v.  Victoria  County  (Tex. 
Civ.  App.),  94  S.  W.  368;  Krause  v. 
City  of  El  Paso,  101  Tex.  211,  106  S. 
W.  121,  130  Am.  St.  831,  14  L.  R.  A. 
(N.  S.)  582;  to  the  same  or  much 
the  same  effect. 
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nectionj  and  that  is,  the  private  use  of  the  public  way  was  wrong  in 
the  beginning  and  wrong  each  day  of  its  continuance,  and  it  is  a 
strange  perversion  of  principle  to  declare  that  one  who  bases  his  claim 
on  an  original  and  continued  wrong  may  successfully  appeal  to  equity 
to  sanction  and  establish  such  a  claim.  It  is,  at  all  events,  a  great 
stretch  of  the  doctrine  of  estoppel  and  a  wide  departure  from  the  rule 
laid  down  by  the  earlier  decisions  and  confirmed  by  many  of  the  modern 
authorities.' °  It  may  be,  however,  that  where  there  has  been  an  aban- 
donment or  there  have  been  misleading  acts  or  other  peculiar  circum- 
stances, as  in  some  of  the  cases  cited  in  the  first  two  notes  to  this 
section,  and  improvements  have  been  made  and  rights  acquired  on  the 
faith  thereof,  such  a  case  may  be  made  as  will  Justify  the  application 
of  the  doctrine  of  estoppel. 

§  1190.  (885)  Keversion  on  discontinuance  of  highway. — Eever- 
sion  is  said  to  take  place  when  a  highway  is  discontinued  or  abandoned. 
Theoretically  the  fee  remains  in  the  owner  of  the  soil  as  a  general 
rule,  and  while  this  is  true  it  is  also  true  that  there  is  a  reversion, 
for  the  complete  dominion  reverts  to  and  revests  in  the  abutting  owner. 
It  has  been  said  that  while  the  highway  exists  there  is  nothing  more 
than  a  mere  suspension  of  the  abutter's  right,  and  that  it  is  not 
accurate  to  say  that  there  is  a  reversion,  but  as  the  complete  dominion 
does  revert  to  the  owner  the  term  "reversion"  is  as  accurate  and  con- 
venient as  can  well  be  chosen. 

§1191.  (886)  Reversion  to  owner  of  fee — When  to  abutters. — ^The 
general  rule  is  that  upon  the  discontinuance,  vacation,  or  abandonment 
of  a  highway,  the  land  covered  by  it  reverts  to  the  owner  of  the  fee.*" 

""Webb  V.  City  of  Demopolis,  95  applicable  under  the  circumstances 
Ala.  116,  13  So.  289,  21  L.  R.  A.  62  of  those  ordinary  highway  cases, 
(citing  text);  Ralston  v.  Town  of  Many  of  the  cases  cited  in  the  pre- 
Weston,  46  W.  Va.  544,  33  S.  E.  326,  ceding  section  to  the  effect  that  title 
330,  331,  76  Am.  St.  834;  Roper  v.  to  a  street  cannot  be  acquired  by 
McWhorter,  77  Va.  214,  222;  London  adverse  possession  also  either  ex- 
Ac.  Bank  v.  Oakland,  90  Fed.  691,  pressly  or  impliedly  support  the  doc- 
702,  33  C.  C.  A.  237  (citing  text),  trine  of  the  text.  See  also.  Mobile 
See  also  Bigelow  v.  Ritter,  131  Iowa  Transp.  Co.  v.  Mobile,  128  Ala.  335, 
213,  108  N.  W.  218;  City  of  Law-  30  So.  645,  86  Am.  St.  143,  and  note, 
renceburg  v.  Wesler,  10  Ind.  App.  64  L.  R.  A.  333n;  Plynn  v.  Balsley, 
153,  37  N.  E.  956;  Wltherspoon  v.  35  Ore.  268,  57  Pac.  908,  76  Am.  St. 
City  of  Meridian,  69  Miss.  288,  13  495,  45  L.  R.  A.  645;  State  v.  Good- 
So.  843,  for  Instances  in  which,  win,  145  N.  Car.  461,  59  S.  B.  132, 
while  It  was  recognized  that  there  122  Am.  St.  467. 
might  be  cases  where  the  doctrine  »'Van  Amrlnge  v.  Barnett,  8 
would  be  applicable,  It  was  held  not  Bosw.  (N.  Y.)  857,  372;  Dunham  v. 
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This  general  rule  governs  even  in  eases  where  a  new  and  different  way 
is  substituted  for  the  one  abandoned  or  vacated.*'  As  the  abutting 
owner  on  each  side  is  presumed  to  own  the  fee  to  the  center  of  the 
street,  he  will  generally  be  entitled  to  take  the  land  to  the  center  of 
the  street  upon  its  vacation  or  abandonment.**  But  the  general  rule 
may  be  controlled  by  the  words  of  the  deeds  or  by  the  peculiar  cir- 
cumstances of  the  case,  and  the  abutting  owners  may  not  be  entitled 
to  any  part  of  the  land.*'  "We  suppose,  however,  that  it  would  require 
clear  words  or  some  marked  peculiarities  to  take  the  case  out  of  the 
operation  of  the  general  rule  and  remove  it  from  the  sweep  of  the  pre- 
sumption that  the  abutters  own  to  the  middle  thread  of  the  highway. 
TJpder  the  statutes  of  Illinois  it  is  held  that  the  reversion  is  to  the 
original  owner,  and  not  to  the  .abutter  who  acquires  title  after  the  es- 
tablishment of  the  way.'"  The  supreme  court  of  Kansas,  under  a  very 


Williams,  36  Barb.  (N.  Y.)  136,  162; 
Heard  v.  Brooklyn,  60  N.  Y.  242; 
Harris  v.  Elliott,  10  Pet.  (U.  S.)  26, 
9  L.  ed.  333;  Fairfield  v.  Williams, 
4  Mass.  427;  2  Smith  Lead.  Cas.  (8tli 
Am.  ed.),  180;  Jackson  v.  Hathaway, 
15  Johns.  (N.  Y.)  447;  Steenerson 
V.  Fontaine,  106  Minn.  225,  119  N. 
W.  400;  Knight  v.  Thomas,  —  Utah 
— ,  101  Pac.  383;  note  to  People  v. 
Marin  County,  26  L.  R.  A.  659; 
Lankin  v.  Terwilliger,  22  Ore.  97, 
29  Pac.  268,  269  (citing  text). 

^  Benham  v.  Potter,  52  Conn.  248; 
Flick's  Estate,  6  Kulp  (Pa.)  329. 
But  elevation  of  railway  tracks  and 
grant  of  use  of  part  of  street  to  corn- 
pany  for  that  purpose  is  held  not  a 
vacation  and  not  to  cause  a  rever- 
sion. Weage  v.  Chicago  &c.  R.  Co., 
227  111.  421,  81  N.  E.  424. 

^  Dickinson  v.  Arkansas  City  Imp. 
Co.,  77  Ark.  570,  92  S.  W.  21,  25,  113 
Am.  St.  170  (citing  text);  Day  v. 
Schroeder,  46  Iowa  546;  Burbach 
V.  Schweinler,  56  Wis.  386,  391,  14 
N.  W.  449;  Bliss  v.  Town  of  Attle- 
boro,  200  Mass.  227,  86  N.  E.  299; 
Banks  v.  Ogden,  2  Wall.  (U.  S.)  57, 
17  L.  ed.  818;  Wallace  v.  Fee,  50  N. 
Y.  694;  West  Covington  v.  Freking, 
8  Bush  (Ky.)  121;  Southern  Kan.  R. 
Co.  V.  Showalter,  57  Kan.  681,  47 
Pac.  831;  Weisbrod  v.  Chicago  &c. 
R.  Co.,  18  Wis.  35,  43,  86  Am.  Dec. 
743n;    Thomsen  v.  McCormick,  136 


111.  135,  26  N.  E.  373;  Bright  v.  Pal- 
mer (Ky.),  47  S.  W.  590,  20  Ky.  L. 
771;  Ohio  v.  Denver  &c.  R.  Co.,  25 
Colo.  177,  53  Pac.  454.  See  note  to 
Dovaston  v.  Payne,  2  Smith  Lead. 
Cas.  (8th  Am.  ed.),  177,  178;  and 
note  to  People  v.  Marin  County  (103 
Cal.  223),  26  L.  R.  A.  659;  Bothwell 
V.  Denver  Union  Stockyard  Co.,  39 
Colo.  221,  90  Pac.  1127;  Robbins  v. 
White,  52  Ma.  613,  42  So.  841;  Black- 
well  &c.  R.  Co.  V.  Gist,  18  Okla.  516, 
90  Pac.  889;  Foster  Lumber  Co.  v. 
Arkansas  &c.  R.  Co.,  20  Okla.  583,  95 
Pac.  224,  100  Pac.  1110;  Norton  v. 
Gross,  52  Wash.  341,  100  Pac.  734. 

''Jackson  v.  Hathaway,  15  Johns. 
(N.  Y.)  447;  Lankin  v.  Terwilliger, 
22  Ore.  97,  29  Pac.  268.  See  also. 
Decker  v.  Evansville  &c.  R.  Co.,  133 
Ind.  493,  33  N.  E.  349. 

""Gebhardt  v.  Reeves,  75  111.  301; 
Matthiessen  Co.  v.  La  Salle,  117  111. 
411,  2  N.  E.  406,  8  N.  E.  81;  Wirt  v. 
McEnery,  21  Fed.  233.  As  to  the 
rule  in  Nebraska,  see  Lindsay  v. 
Omaha,  30  Neb.  512,  46  N.  W.  627, 
27  Am.  St.  415.  But  it  is  also  held 
that  the  abutter  acquires  the  land 
where  the  abutting  lot  is  conveyed 
before  the  acceptance  of  the  dedica- 
tion. Hamilton  v.  Chicago  &c.  R.  Co., 
124  111.  235, 15  N.  E.  854.  This  is  the 
rule  even  in  Illinois,  where  there  is 
merely  a  common-law  dedication. 
Thomsen  v.  McCormick,  136  111.  135, 
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similar  statute,  asserted  a  different  rule,  saying,  among  other  things, 
that:  "Under  these  circumstances  we  think  it  fair  to  consider  that 
it  becomes,  as  it  were,  a  part  of  the  lot — something  in  the  nature  of 
an  accretion  to  it ;  and  if  so,  then  any  conveyance  of  the  lot  takes  with 
it  that  portion  of  the  vacated  street."^'-  This  is  a  strong  assertion  of 
the  general  rule,  but  nevertheless  it  seems  to  be  a  reasonable  one,  con- 
sistent with  principle  and  productive  of  salutary  results."^  And  the 
Xew  York  court  of  appeals  has  held  that  when  a  deed  bounds  the 
lands  conveyed  by  an  existing  highway  of  which  the  grantor  owns  the 
fee,  there  is  an  implied  grant  of  a  private  easement  of  which  the 
grantor  cannot  deprive  the  grantee  after  the  discontinuance  of  the 
highway."' 

§  1192.    Conveyance  of  lot  after  street  has  been  vacated. — In  the 

chapter  on  highways  as  boundaries  and  incumbrances,  the  reasons  are 
given  for  the  general  rule  that  abutters  are  presumed  to  own  to  the 
center  of  the  highway,  and  it  is  stated  that  it  is  very  unusual  and  al- 
most unprecedented  for  a  landowner  to  sell  the  abutting  proper!}'  and 
at  the  same  time  retain  the  fee  of  the  highway  subject  to  the  public 
easement;  but,  as  intimated  in  the  last  preceding  section,  there  is 
no  legal  objection  to  his  doing  so.  These  propositions  are  also  laid 
down  in  a  very  recent  decision  by  the  supreme  court  of  Minnesota'"' 
but  a  distinction  is  drawn  as  to  the  presumption  where  the  highway 
has  been  vacated  before  the  conveyance  of  the  land.  The  court  holds 
that  where  a  street  has  been  legally  vacated  before  any  lot  has  been 
transferred  the  reasons  for  imputing  or  presuming  an  intention  to 
transfer  the  title  clear  to  the  center  of  the  street  have  ceased,  "the 

26  N.  E.  373;   Earll  v.  City  of  Chi-  177,  53  Pac.  451;    Sowadzki  v.   Salt 

cage,  136  111.  277,  26  N.  E.  370.   But  Lake  County,  —  Utah  — .  104  Pac. 

see  where  there  is  a  statutory  dedi-  111,  116  (citing  text), 

cation  vesting  the  fee.  People  v.  Chi-  "^  See,  however.  White  v.  Jefferson, 

cage  &c.  Ry.  Co.,  239  111.  42,  87  N.  E.  110  Minn.  276,  124  N.  W.  373,  125  N. 

946,   950,   and  cases   cited.    And   in  W.  262,  and  the  quotation  therefrom 

Iowa  it  remains   in  the  city.    Har-  in  the  next  following  section.     We 

rington  v.  Iowa  Cent.  Ry.  Co.,  126  do  not  think  that  there  is  any  neces- 

lowa  388,  102  N.  W.  139,  and  other  sary  conflict  in  the  two  decisions  so 

Iowa  cases  there  cited.  far  as  the  statement  in  the  text  is 

"Atchison  &c.  R.  Co.  v.  Patch,  28  concerned. 

Kan.  470.    See  also,  Kimball  v.  City  »"  Holloway  v.  Southmayd,  139  N. 

of  Kenosha,  4  Wis.  321;  Showalter  v.  Y.  390,  34  N.  E.  1047.   But  see  Swain 

Southern  Kan.  R.  Co.,  49  Kan.  421,  v.  Schonleben,  109  N.  Y.  S.  223. 

32  Pac.  42;  Challiss  v.  Atchison  &c.  "White  v.  Jefferson,  110  Minn.  276, 

R.   Co.,   45   Kan.   398,   25   Pac.   228;  124  N.  W.  373,  125  N.  W.  262. 
Olln  v.  Denver  &c.  R.  Co.,  25  Colo. 
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proprietor  holding  the  land  free  from  the  easement  as  land  when  he 
parts  with  the  lots  abutting  it,"  and  that  title  to  a  tract  of  land  ac- 
curately described  by  metes  and  bounds  on  the  plat  passes,  but  does 
not  include  a  distinct  parcel.  As  the  ease  seems  to  be  correctly  de- 
cided and  the  opinion  contains  an  elaborate  review  of  the  authorities, 
although  there  may  be  some  statements  in  it  that  admit  of  some  doubt, 
we  quote  from  it  freely  below.'^ 


"'After  stating  the  rule  as  to  the 
presumed  intention  where  a  convey- 
ance is  made  while  the  highway  is 
in  existence  the  court  proceeds  as 
follows:  "Where,  however,  the 
street  has  been  vacated  while  the 
original  proprietor  owns  the  lots  in 
question,  the  situation  is  substan- 
tially different.  On  vacation  of  a 
street  in  a  case  like  the  one  at  bar, 
he  owns  lots  23  and  24  and  the 
space  between  in  fee  simple.  He 
can  transfer  the  whole  tract,  or  any 
part  of  it,  or  transfer  lot  23  to  any 
person,  and  lot  24  to  another  per- 
son, and  the  space  between  the  two 
to  a  third  person.  It  is  immaterial 
in  what  order  of  time  such  trans- 
fers were  made.  If  the  strip  was 
granted  before  the  lots,  the  inten- 
tion would  be  certain;  If  afterwards, 
equally  clear.  What  had  been  a 
street  would  be  mere  land.  It  would 
be  taxable  as  land  and  so  descend. 

*  *  *  The  case  would  be  the 
same  as  if  no  street  had  ever  existed. 

*  *  *  The  parties  would  contract 
with  reference  to  a  record  showing 
that  no  street  existed.  *  *  *  When 
the  reason  for  the  rule  ceases,  the 
rule  itself  should  cease.  *  *  * 
The  authorities  are  in  conflict.  In 
Hopkinson  v.  McKnight,  31  N.  J.  L. 
422,  the  court  said:  'No  authority 
has  been  produced  for  the  proposi- 
tion that  the  reference  in  a  convey- 
ance of  land  by  definite  metes  and 
bounds  to  an  alley  or  road  as  abut- 
ting on  the  premises  vacated,  where 
no  such  alley  or  road  exists,  can  be 
construed  to  be  a  grant  of  such  al- 
ley or  road.'  There  is,  however,  an 
elaborate  opinion  by  Judge  Taft  to 
the  contrary  In  Paine  v.  Storage  Co., 
71  Fed.,  626,  19  C.  C.  A.  99.  The 
facts  there  presented  were  similar 
to    those    at   bar,    except   that    'in 


nearly  all  of  the  deeds  the  descrip- 
tion of  lots  conveyed  by  reference 
to  the  plat  closes  with  the  phrase, 
"subject  to  a  legal  highway."  »  *  * 
It  is  clear  that  the  grantors  *  *  * 
supposed  that  they  were  parting 
with  all  their  interest,  not  only  to 
the  land  within  these  lot  lines,  but 
also  in  the  street.'  The  significant 
difference  in  the  language  of  the 
deeds  in  that  and  in  the  Instant 
case  is  emphasized  by  the  expressed 
doctrine  of  the  opinion  that  the  in- 
tention of  the  parties  controls. 
Plaintiff  insists  that  the  authorities 
relied  upon  do  not  support  its  gen- 
eral principle.  Indeed,  the  only  one 
involving  similar  facts.  Lough  v. 
Machlin,  40  Ohio  St.  332,  was  de- 
cided contrary  to  the  conclusion 
reached,  and  supports  plaintiff's 
view.  It  was,  more  or  less,  success- 
fully distinguished.  Page  633  of  71 
Fed.,  page  99  of  19  C.  C.  A.  The 
other  authorities  cited  support  the 
general  doctrine  applicable  where 
the  transfer  took  place  at  a  time 
when  a  highway  was  in  existence. 
Certainly  not  Dawson  v.  Railroad 
Co.,  15  Minn.  136  (Gil.  102),  2  Am. 
Rep.  109,  which  is  cited,  nor  any 
other  decision  of  this  court,  justify 
the  conclusion  there  reached.  The 
view  which  we  have  previously  ex- 
pressed herein  does  not  seem  to  have 
been  fully  presented  to  the  court 
and  was  not  expressly  considered.  It 
is,  we  think,  entirely  consistent  with 
and  confirmed  by  these  authorities. 
Defendants  rely  only  on  the  Kansas 
cases.  Atchison  R.  R.  Co.  v.  Patch, 
28  Kan.  471;  Showalter  v.  Railroad, 
49  Kan.  421,  32  Pac.  42;  Challiss  v. 
Railroad,  45  Kan.  398,  25  Pac.  894. 
Under  the  Kansas  statute,  however, 
the  certified  plat  vests  the  fee  of 
such  parcels  of  land  as  are  therein 
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§  1193.   (887)  Bight  to  damages  on  vacation. — Where  a  highway  is 
ordered  to  be  closed,  and  damages  are  assessed  to  the  owner  of  the  fee, 


named  in  the  county  In  trust  for 
the  uses  only  therein  named.  *  *  * 
On  the  vacation  of  a  street  the  title 
to  the  land  does  not  revert  to  the 
owner.  The  city  council  may  at  any 
time  order  the  street  to  be  opened 
without  expense  or  payment  of  dam- 
ages. Laws  Kan.  1881,  p.  95,  c.  37, 
§  34.  'The  city  permits  the  lot  owner 
provisionally  and  temporarily  to 
hold  and  occupy  the  portion  of  the 
vacated  street  in  front  of  his  lot. 
Under  these  circumstances,  we  think 
it  fair  to  consider  that  it  becomes  as 
it  were  a  part  of  the  lot,  something 
in  the  nature  of  an  accretion  to  it, 
and,  if  so,  then  any  conveyance  of 
the  lot  takes  with  it  this  attached 
portion  of  vacated  street.'  Brewer, 
J.,  in  Railroad  Co.  v.  Patch,  28  Kan. 
473.  It  is  evident  that  the  court  in- 
tended that  the  right  to  use  the 
property  and  not  the  actual  title 
thereto  passed  with  the  lot.  See 
Challiss  V.  Depot  Co.,  45  Kan.  398, 
25  Pac.  894.  This  consists  with  the 
well-settled  principle  that  land  is 
never  appurtenant  to  land.  Cf.  Hein- 
rich  V.  City  of  St.  Louis,  125  Mo. 
424,  28  S.  W.  626,  46  Am.  St.  495, 
496.  'It  would  be  absurd,'  says  Piatt, 
J.,  in  Jackson  v.  Hathaway,  IS 
Johns.  (N.  Y.)  447,  8  Am.  Dec.  263, 
speaking  of  a  road  adjoining  land 
passed  by  grant,  'to  allow  the  fee 
of  one  piece  of  land  not  mentioned 
In  the  deed  to  pass  as  appurtenant 
to  another  distinct  parcel  which  is 
expressly  granted  by  precise  and 
definite  words  used.'  This  view  at 
all  events  justifies  the  judicial  de- 
termination that  these  Kansas  cases 
are  not  controlling  because  turning 
upon  a  peculiar  statute.  Sanchez  v. 
Church,  114  Cal.  295,  46  Pac.  2.  Van 
Winkle  v.  Van  Winkle,  184  N.  Y.  193, 
77  N.  E.  33,  is  entirely  consistent 
with  the  conclusion  here  reached. 
In  the  first  place  the  description  was 
ambiguous  (page  206  of  184  N.  Y., 
page  36  of  77  N.  E.);  in  the  second 
place,  the  whole  doctrine  of  inten- 
tion was  viewed  as  here  (page  205 
of  184  N.  Y.,  page  36  of  77  N.  E.) ; 


and  applied  to  a  case  In  which  the 
deeds  were  executed  long  before  the 
street  was  discontinued  (page  198 
of  184  N.  Y.,  page  33  of  77  N.  E.). 
And  see  second  section  of  syllabus. 
The  same  features  distinguish  Bal- 
timore &  O.  R.  Co.  V.  Gould,  67  Md. 
60,  8  Atl.  754.  Nor  does  Gilbert  v. 
Emerson,  60  Minn.  62,  61  N.  W.  820, 
tend  to  strengthen  defendant's  posi- 
tion. *  *  *  On  the  other  hand, 
plaintiff  relies,  inter  alia,  upon  Har- 
ris V.  Elliott,  10  Pet.  (U.  S.)  25, 
9  L.  ed.  333.  In  point  of  identity  of 
facts — the  lots  were  acquired  in  1800 
and  the  street  vacated  in  1801 — the 
case  is  not,  as  the  trial  court  re- 
marked, 'much  in  point.'  See  Dem- 
bitz  on  Land,  §§  11,  186.  But  it  is  a 
well-reasoned  authority  for  the  prop- 
osition that  'land  cannot  be  appur- 
tenant to  land.'  See  3  Rose's  Notes 
on  U.  S.  Reports  542-544.  The  Iowa 
court  has  sustained  the  opinion 
herein  previously  reached  on  princi- 
ple. Brown  v.  Tabor,  103  Iowa  1, 
72  N.  W.  416;  Chicago  Lumber  Co. 
V.  Des  Moines  Driving  Park,  97 
Iowa  25,  65  N.  W.  1017.  Defendant 
insists  that  the  significance  of  these 
cases  is  destroyed  by  the  rule  as  to 
the  effect  of  the  dedication  of  streets 
by  plat  under  the  Iowa  statute,  simi- 
lar to  the  Kansas  statute,  in  that  a 
plat  conveys  the  highway  in  fee  sim- 
ple to  the  public.  See  Tomlln  v.  Ce- 
dar R.  Co.,  141  Iowa  599,  120  N.  W. 
93.  However,  in  Brown  v.  Tabor, 
the  court  points  out  in  the  opinion 
that  'no  evidence  was  offered  tend- 
ing to  show  that  the  dedication  of 
the  street  had  been  accepted.  The 
title  thereto  did  not  vest  in  the  city 
without  acceptance.  *  *  *  As  the 
conveyance  was  not  accepted,  the 
proprietors  of  the  plat  remained  the 
owners  of  the  lot  included  in  the 
street.  «  *  *'  This  case  is  there- 
fore a  specific  authority.  Sanchez 
V.  Church,  114  Cal.  295,  46  Pac. 
2,  defendants  insist,  was  an  opin- 
ion of  a  mere  commission,  and 
so  far  as  it  relates  to  the  matter  in 
controversy  was  mere  dictum.    On 
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the  right  to  the  damages  is  a  personal  one  and  does  not  pass  with  the 
land  to  the  grantee.^*  The  decision  in  the  case  to  which  we  refer  is 
in  harmony  with  the  cases  which  hold  that  where  property  is-  appro- 
priated for  a  railroad  the  damages  awarded  belong  to  the  person  who 
owned  the  land,  and  that  the  right  to  them  does  not  pass  by  deed,  al- 
though the  right  may  be  assigned.®^  The  question  as  to  when  there  is 
a  right  to  damages  has  already  been  considered,'*  but  it  may  be  added 
here  that  when  the  statute  provides  for  compensation  damages  are 
usually  assessed  on  the  basis  that  private  rights  in  the  street  as  such 
are  extinguished  by  the  vacation  and  closing  of  the  street."® 

§  1194.    Remedies  of  property  owners. — ^The  general  subject  of  rem- 
edies of  abutters  for  impairment  of  the  easement  of  access  and  the  like 


examination,  however,  it  appears  to 
us  to  be  directly  in  point.  In  Over- 
land Co.  V.  Alpenfels,  30  Colo.  163, 
69  Pac.  576,  the  court  expressly 
stated  that  it  was  not  required  to 
pass  upon  the  question  now  before 
this  court.  The  whole  reasoning, 
however,  confirms  the  view  previ- 
ously herein  expressed.  The  court 
points  out  as  "too  clear  for  argu- 
ment" the  right  of  the  landowner, 
who  has  the  fee  to  the  street  and 
the  abutting  lots,  to  separate  the  two 
estates  or  titles  and  to  treat  them 
as  distinct  or  separate  tracts  or 
parcels.  The  decision  expressly 
views  the  intention  of  the  parties 
substantially  as  has  hereinbefore  ap- 
peared. And  see  8  Am.  Dec.  266.  In 
Plumer  v.  Johnson,  63  Mich.  165, 
173,  29  N.  W.  687,  690,  the  court 
said:  'The  doctrine  is  well  estab- 
lished that  the  grantee  of  a  lot 
bounded  upon  a  street  or  other  high- 
way takes  to  the  center  of  such 
street,  subject  only  to  the  public 
easement,  unless  something  appears 
upon  the  plat  or  in  the  terms  of'the 
conveyances  excluding  the  title  from 
passing  under  a  boundary  so  de- 
scribed. But  this  doctrine  is  lim- 
ited, and  is  easily  applied  to  actual 
highways,  and  not  to  mere  paper 
highways.'  Darrow  v.  Village  of 
Homer,  122  Mich.  229,  81  N.  W.  262, 
is  not  in  point." 

"  King  v.  Mayor  of  New  York,  102 
N.  Y.  171,  6  N.  E.  395;  Pulaski  Ave., 
33  Pa.  Super.  Ct.  108. 


"  Schuylkill  Navigation  Co.  v. 
Decker,  2  Watts  (Pa.)  343;  McFad- 
den  v.  Johnson,  72  Pa.  St.  335,  IS 
Am.  Rep.  681;  Jones  v.  Costigan,  12 
Wis.  757;  Indiana  &c.  R.  Co.  v.  Al- 
len, 100  Ind.  409;  Sargent  v.  Mach- 
ias,  65  Me.  591;  Roberts  v.  Northern 
Pac.  R.  Co.,  158  U.  S.  1,  39  L.  ed. 
873,  15  Sup.  Ct.  756;  2  Elliott  Rail- 
roads (2d  ed.),  §  1000,  1000a.  But 
see  Pappenheim  v.  Metropolitan  El. 
R.  Co.,  128  N.  Y.  436,  28  N.  B.  518, 
26  Am.  St.  486n;  and  compare  Ma- 
gee  V.  Brooklyn,  144  N.  Y.  265,  39 
N.  E.  87. 

°»Ante,  §§  1175,  1176. 

""See  Winetka  v.  Clifford,  201  111. 
475,  66  N.  B.  384;  Henderson  v.  Lex- 
ington (Ky.),  Ill  S.  W.  318.  33  Ky. 
L.  703,  22  L.  R.  A.  (N.  S.)  20;  Stan- 
wood  V.  Maiden,  157  Mass.  17,  31  N. 
E.  702,  16  L.  R.  A.  591;  Heinrich  v. 
St.  Louis,  125  Mo.  424,  28  S.  W.  626, 
46  Am.  St.  490,  and  note;  Cram  v. 
Laconia,  71  N.  H.  41,  51  Atl.  635. 
57  L.  R.  A.  282;  In  re  Melon  St.,  182 
Pa.  St.  397,  38  Atl.  482,  38  L.  R.  A. 
275.  But  compare  Holloway  v. 
Southmayd,  139  N.  Y.  390,  34  N.  E. 
1047.  And  see  as  to  private  rights 
remaining  where  no-compensation  is 
provided  for:  Carroll ^v.  Asbury,  28 
Pa.  Super.  Ct.  354,  360;  Chrisman 
v.  Omaha  &c.  R.  Co.,  125  Iowa  133, 
~100  N.  W.  63;  Hayden  v.  Stewart, 
71  Kan.  11,  80  Pac.  43;  McQuigg  v. 
Cullins,  56  Ohio  St.  649,  654,  47  N. 
E.  595. 
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has  already  been  considered  in  the  chapter  on  rights  and  remedies  of 
abutters ;  but  it  may  be  advisable,  in  conclusion,  to  consider  briefly  the 
remedies  of  property  owners  where  a  highway  is  vacated.  The  statutes 
frequently  contain  provisions  upon  the  subject,  but  if  the  statute  has 
not  been  sufficiently  complied  with  and  the  proceedings  are  void  for 
that,  or  some  other  reason,  and  there  is  no  adequate  remedy  at  law, 
equity  will  usually  enjoin  the  closing  of  the  highway  at  the  suit  of  one 
who  is  specially  injured  and  damaged.^""  It  has  been  held,  howevei', 
that  where  the  statute  provides  for  compensation,  and  the  proceedings 
are  regular,  injunction  will  not  lie.^°^  And  this  is  the  general  rule 
where  there  is  an  adequate  remedy  at  law.^"^  An  action  for  damages 
will  lie  in  many  jurisdictions  where  a  property  owner  is  specially 
injured  and  no  compensation  is  provided  for  in  any  other  way.^°^  In 
some  jurisdictions  there  may  be  an  appeal'"*  in  certain  cases,  and 
in  many  jurisdictions  the  proceedings  may  be  reviewed  by  certiorari. '"^ 


>"  Texarkana  v.  Leach,  66  Ark.  40, 
48  S.  W.  807,  74  Am.  St.  68;  Coker 
V.  Atlanta  &c.  R.  Co.,  123  Ga.  483, 
51  S.  E.  481;  Louisville  v.  Bannon, 
99  Ky.  74,  35  S.  W.  120,  18  Ky.  L. 
10;  Highbarger  v.  Milford,  71  Kan. 
331,  80  Pac.  633;  Laurel  v.  Rowell, 
84  Miss.  435,  36  So.  543;  Coleman 
V.  Holden,  88  Miss.  798,  41  So.  374; 
Leatherman  v.  Hauser,  77  Neb.  731, 
110  N.  W.  745;  Pence  v.  Bryant,  54 
W.  Va.  263,  46  S.  E.  275.  But  see 
Lee  V.  McCook,  82  Neb.  26,  116  N. 
W.  955.  See  also,  as  to  rights  and 
remedies  of  abutters  against  those 
interfering  with  street  where  it  has 
been  abandoned  or  vacated  as  to  the 
public  without  compensation  to  abut- 
ters, Haynes  v.  Thomas,  7  Ind.  38; 
Long  V.  Wilson,  119  Iowa  267,  93  N. 
W.  282,  97  Am.  St.  315,  6  L.  R.  A. 
720;  Hayden  v.  Stewart,  71  Kan.  11, 
80  Pac.  43;  McQuigg  v.  Cullins,  56 
Ohio  St.  649,  47  N.  E.  595. 

'»!  Parker  v.  Catholic  Bishop,  146 
111.  158,  3*  N.  B.  473;  Lindsay  v. 
Omaha,  30  Neb.  512,  46  N.  W.  627, 
27  Am.  St.  415;  Morris  v.  Philadel- 
phia, 199  Pa.  357,  49  Atl.  70;  Tilley 
V.  Mitchell  &c.  Co.,  121  Wis.  1,  98  N. 
W.  969,  105  Am.  St.  1007.  See  also, 
Schmolt  V.  Nagel,  151  Mich.  502,  115 
N.  W.  411. 


^i"  Dennis  v.  Mobile  &e.  Ry.  Co., 
137  Ala.  649,  35  So.  30,  97  Am.  St. 
69;  Rldgeway  v.  Osceola,  139  Iowa 
590,  117  N.  W.  974;  Vanderburgh  v. 
Minneapolis,  93  Minn.  81,  100  N.  W. 
668.  See  also.  Marietta  Chair  Co.  v. 
Henderson,  121  Ga.  399,  49  S.  B.  312, 
104  Am.  St.  156;  Poythesa  v.  Mobile 
&c.  R.  Co.,  92  Miss.  638,  46  So.  139. 
But  compare  Bigelow  v.  Ballerino, 
111  Cal.  559,  44  Pac.  307. 

"'Heinrich  v.  City  of  St.  Louis, 
125  Mo.  424,  28  S.  W.  626,  46  Am.  St. 
490,  and  note. 

^o*  McGinnitie  v.  Silvers,  167  Ind. 
131,  78  N.  B.  1013.  In  some  instances 
the  judgment  on  appeal  to  the  cir- 
cuit court  is  made  final  and  not  ap- 
pealable to  the  highest  courts  of  the 
state.  City  of  Indianapolis  v.  L.  C. 
Thompson  Mfg.  Co.,  40  Ind.  App.  535, 
81  N.  B.  1156,  also  holding  that  cer- 
tiorari cannot  be  resorted  to. 

^°°  Brown  v.  San  Francisco,  124 
Cal.  274,  57  Pac.  82;  People  v. 
Johnson  Com'rs  of  Highways,  240 
111.  399,  88  N.  E.  977;  McLachlan  v. 
Gray,  105  Iowa  259,  74  N.  W.  773; 
Kimball  v.  Homan,  74  Mich.  699,  42 
N.  W.  167;  Kean  v.  Elizabeth,  54  N. 
J.  L.  462,  24  Atl.  495,  affirmed  in  55 
N.  J.  L.  337,  26  Atl.  939. 
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A 
ABANDONED  WAY, 

duty  to  put  up  barriers  at,  801,  n. 

ABANDONMENT, 

of  toll  bridge,  effect  of,  49. 

of  turnpike,  effect,  80,  106,  120. 

of  turnpike,  consent  to,  121. 

misuser  or  non-user  after  dedication  not  an  abandonment,  187. 

as  method  of  ceasing  to  be  highway,  502. 

re-assessment  on  abandonment  of  prior  assessment,  781. 

of  street  railway  franchise  by  non-user,  954,  n. 

when  alteration  of  road  amounts  to,  1179. 

non-user  as  evidence  of,  1189. 

ABANDONMENT  OF  PROCEEDINGS, 

See  Discontinuing  Proceedings. 

ABANDONMENT  OF  WORK, 
city  completing,  630. 
recovering  assessments  after,  751,  781,  n. 

ABANDONMENT,  VACATION  AND  REVERSION, 
dedicated  highway,  187,  460. 

may  be  abandoned  where  no  private  rights  involved,  187. 
efiect  of  prayer  for  abandonment  of  old  road  in  petition  for  new,  382. 
abandonment  and  vacation,  1172. 
proof  of  intention  to  abandon  highway,  1178. 
burden  Is  on  party  claiming,  1173. 
what  constitutes  an  abandonment,  1174. 
what  should  be  considered  in  determining,  1175. 
difference  between  public  and  private  rights,  1175. 
review  of  decisions  on  subject,  1176. 
power  to  vacate,  1177. 
how  vacation  may  be  shown,  1179. 
when  abutter  entitled  to  compensation,  1180. 
persons  not  abutters  are  not  entitled  to  compensation,  1181. 

781 
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ABANDONMENT,  VACATION  AND  KEVEKSION— Continued. 

expediency  of  vacation  is  for  local  authorities  to  determine,  1182. 

proceedings  to  vacate,  1184. 

evidence  in  vacation  proceedings,  1186. 

statute  of  limitations,  1187. 

adverse  possession,  1187. 

cases  holding  that  highway  may  be  lost  by  adverse  possession,  1187. 

public  rights  not  barred  or  lost  by  statute  of  limitations  or  adverse 

possession,  1188. 
equitable  estoppel,  1189. 

reversion  on  discontinuance  of  highway,  1190. 
reversion  to  owner  of  fee,  1191. 
when  reverts  to  abutters,  1191. 
right  to  damages  on  vacation,  1193. 

ABATEMENT  OP  NUISANCE, 

by  traveler  on  highway,  843. 

limit  of  traveler's  right  of,  844. 

highway  obstructions  by  municipality,  845. 

by  injunction,  849,  850. 

right  of  private  individual  to  bring  injunction  for,  850. 

when  officer  liable  for  damages  for,  866. 

mandamus  to  compel,  873. 

right  of  abutter  to  bring  action  for,  896. 
See  Nuisance. 
ABUSE  OP  DISCRETION, 

courts  relieving  from,  719. 

See  Discretion. 
ABUTMENTS, 

are  part  of  bridge,  35. 

ABUTTING  OWNERS, 
right  in  street,  25. 

turnpike  cannot  be  improved  at  expense  of,  88. 
injury  to  by  location  of  toll-gate,  100,  n. 
resisting  withdrawal  of  dedication,  165. 
right  to  street  a  property  right,  228. 
right  to  lateral  support,  229. 
right  where  highway  subjected  to  new  use,  230. 
right  of  where  only  easement  is  taken,  259. 
illustrative  cases  of  special  benefits  to,  279. 
should  receive  just  compensation,  283. 
maintaining  action  for  trespass,  285. 
damage  to  by  change  of  route,  298. 
cannot  change  highway,  442. 
rights  of  in  street,  483. 
restriction  on  use  of  highway  as  against,  488. 
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ABUTTING  OWNERS— ConHrawed. 
have  private  interest,  488. 
compensation  to  for  a  taking,  228,  n,  488. 
may  maintain  action  for  nuisance,  500. 
compelling  them  to  remove  snow  and  ice,  541,  n,  839. 
rights  where  railroads  constructed  in  streets,  548. 
negligence  of  in  making  sewer  connection,  563. 
when  no  right  of  action  against  for  failure  to  repair,  571,  n. 
right  to  assess  for  reconstruction,  579. 
reasonable  time  to  protect  their  property,  591. 
second  improvement  at  expense  of,  603. 
may  sign  petition  to  improve,  608. 
remonstrating  against  improvement,  614. 
public  ofBcers  as  agents  of,  639. 
not  required  to  pay  for  repairs,  647. 
requiring  them  to  pay  for  extra  work,  652. 
compelling  them  to  pay  for  sidewalk,  689,  n. 

what  expenses  may  be  charged  against  in  making  assessment,  715. 
rights  of  where  contract  has  been  made,  724. 
when  bound  by  an  acceptance  of  the  work,  728. 
contractor  making  private  contract  with  part  of,  729. 
estoppel  of  to  question  proceedings,  731. 
when  not  estopped,  734. 
identifying  in  assessments,  744. 
repairs  at  expense  of,  789,  n. 
effect  of  requiring  them  to  repair,  801. 
right  to  make  temporary  use  of  highway,  831. 
presumption  that  they  own  to  center  of  street,  876. 
encroachment  by  city  in  authorizing  obstruction,  897. 
immunity  of  city  from  liability  where  abutter  cause  of  defect,  899. 
when  entitled  to  compensation  where  street  railway  laid  in  street, 

928. 
consent  to  use  of  street  by  street  railroads,  936. 
railroad  in  street  causing  special  injury  to,  1046. 
consenting  to  use  of  street  for  railway,  1049,  n. 
remedy  of  for  unlawful  use  of  street,  1062. 
when  may  maintain  ejectment  against  railroad  in  street,  1062. 
rights  of  landowners,  who  are  not  where  railroad  is  in  street,  1063. 
when  entitled  to  compensation  on  vacation  of  highway,  1180. 
notice  to  of  proceedings  to  vacate,  1184. 
depending  on  continued  existence  of  highway,  1172. 
reversion  to  on  vacation,  1191. 
conveyance  of  lot  after  vacation  of  street,  1192. 
See  Liability  op  Abutteks;  Rights  and  Remedies  of  Abuttbbs. 
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ABUTTING  PROPERTY, 

right  to  assess  for  street,  26. 

restricting  the  use  of,  525. 

damages  for  casting  soil  and  gravel  upon,  587. 

injury  without  actual  entry  on,  592. 

injury  to  by  blasting,  596. 

depositing  stone,  soil  and  rubbish  on,  601. 

theory  on  which  assessments  levied  on,  662. 

what  may  be  assessed  for  local  improvements,  670. 

railroad  in  street  as  obstruction  to,  damages  for,  1063. 

ACCEPTANCE. 

of  alley  marked  on  plat,  30. 

of  bridge  by  public,  33. 

of  abandonment  of  turnpike,  121. 

user  as  evidence  of,  121. 

of  dedication,  122. 

of  defective  statutory  dedication,  124. 

of  dedication,  when  unnecessary,  125. 

of  dedication  within  reasonable  time,  129. 

of  implied  dedication,  137. 

by  public  use,  170. 

following  statutory  mode  of,  170. 

working  highway  as  evidence  of,  439. 

when  required,  441. 

ACCEPTANCE  OF  BIDS, 
discretion  in,  637. 
when  record  must  show,  726. 

ACCEPTANCE  OP  BRIDGE, 
presumption  as  to,  33. 

ACCEPTANCE  OF  COMPENSATION, 
effect  of,  305. 

ACCEPTANCE  OF  DAMAGES, 

cuts  off  right  to  appeal,  421. 
estoppel  by,  434. 

ACCEPTANCE  OF  DEDICATION, 

necessity  of  entire  acceptance  of  streets  on  plat,  123. 

statutory  dedication,  126. 

terms  of,  163. 

necessary,  165. 

by  whom  must  be  made,  165. 

by  user,  165. 

how  that  by  public  may  be  shown,  166. 

implied,  167. 
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implied  acceptance  of  dedication  by  clearing  away  snow,  169. 
Implied  acceptance  of  dedication  by  suits  asserting  ownership,  169. 
numbering  houses  on  street  insufficient  implied  acceptance,  169. 
Implied  acceptance  from  patrolling  street  by  policeman,  169. 
implied  acceptance  of  dedication  by  recognition  of  street  on  official 

maps,  169. 
implied  acceptance  from  lighting  street,  169. 
implied  acceptance  of  dedication  by  grant  to  railroad  of  right  to 

build  on  street,  169,  n. 
implied  acceptance  of  dedication  by  connection  of  pipes  on  street 

with  general  system,  169,  n. 
mowing  alley  not  an  implied  acceptance,  169. 
implied  acceptance  by  public  use  of  street,  171. 

conveyance  before  acceptance  as  revocation  of  offer  to  dedicate,  172. 
reasonable  time  for,  172. 

ACCEPTANCE  OP  HIGHWAY, 
evidence  of,  168. 

ACCEPTANCE  OP  WORK, 
effect  of,  728. 

effect  where  contractor  deceives  authorities,  728,  n. 
where  procured  by  fraud,  729. 

ACCESS  TO  PROPERTY, 

as  a  special  benefit,  278. 

damages  for  cutting  off,  823. 

right  of  cannot  be  Impaired,  835'. 

abutter's  easement  of,  882. 

compensation  where  right  of  is  destroyed,  882. 

easement  of  remains  in  abutter,  891. 

See  Right  of  Access. 
ACCIDENT, 

when  no  liability  for,  788,  n,  1140. 

when  evidence  of  previous  ones  admissible,  809. 

railway  company  not  liable  for,  1031. 

mere  happening  of  does  not  show  negligence,  1155,  n. 

showing  condition  of  place  before  and  after,  1156. 

when  evidence  of  others  competent,  1158. 

occurrence  of  does  not  show  negligence,  1160,  n. 

See  Actions  foe  Personal  Injueies;  Pbesonal  Injueies. 

ACCRETIONS, 

to  street  lying  alongside  navigable  stream,  164. 

ACKNOWLEDGMENT, 

effect  of  lack  of  in  statutory  dedication,  124. 
of  plats,  126. 
50 — Elliott  R.  and  S. 
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ACQUIESCENCE, 

in  public  user,  effect  of,  149. 

creating  an  estoppel,  734. 

effect  of  In  use  of  railway,  tracks,  1019. 

See  Delay;  Estoppel;  Standing  By. 
ACTIONS, 

to  protect  bridges,  52. 

to  enforce  repair  of  bridge,  75. 

for  injuries  to  bridges,  77. 

for  toll,  105. 

implied  acceptance  of  dedication  of  street  by  suits  asserting  owner- 
ship, 169. 

special  proceeding  in  appropriation  cases,  310. 

counties  maintaining  to  protect  roads,  532. 

all  damages  recoverable  in  one,  585. 

by  property  owner  where  compensation  is  not  paid,  595. 

for  highway  obstructions  and  encroachments,  848. 

remedies  of  property  owners  on  vacation  of  street,  1194. 

ACTIONS  AT  LAW, 

to  collect  assessments,  752,  759. 
collection  of  assessment  on  tax  bill,  756. 

ACTIONS  FOR  DAMAGES, 

where  street  has  been  obstructed,  854. 

ACTIONS  FOR  PERSONAL  INJURIES, 
introductory,  1137. 

right  of  recovery  rests  on  breach  of  duty,  1138. 
specific  duty  to  plaintiff  must  be  shown,  1139. 
negligence  as  proximate  cause,  1140. 
general  principles  of  pleading,  1141. 
pleadings  must  allege  facts  and  not  conclusions,  1141. 
pleading  corporate  existence  and  duty,  1142. 
allegation  of  location  and  place  of  Injury,  1143. 
necessity  that  complaint  show  proximate  cause,  1145. 
pleading  notice  of  defect,  1146. 

service  of  claim  or  notice  of  injury  or  intent  to  sue,  1147. 
pleading  service  of  claim  or  notice  of  injury  or  intent  to  sue,  1147. 
pleading  contributory  negligence,  1148. 
examples  of  complaints  held  good,  1149. 
examples  of  complaints  held  bad,  1150. 
negligence  not  presumed,  1151. 

place  of  injury  and  surrounding  circumstances,  1152. 
evidence  in  such  cases,  1152. 
contributory  negligence,  1153. 
variance  between  pleading  and  proof,  1154. 
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burden  of  proof  Is  on  plaintiff,  1155. 

what  plaintiff  must  show,  1155. 

evidence  of  material  circumstances,  1156. 

evidence  of  defective  conditions  in  immediate  vicinity  of  defect, 
1156,  n. 

evidence  of  notice,  1157. 

evidence  of  other  accidents,  1158. 

evidence  of  subsequent  repairs,  1160,  1161. 

opinion  evidence,  1162. 

extraordinary  storms  and  floods,  1163. 

instructions,  1164-1167. 

measure  of  damages,  1168. 

measure  of  damages  in  actions  for  death,  1169. 

remedy  over,  1170. 

recovery  by  husband  or  wife  not  res  judicata  as  to  rights  of  others, 
1171. 

See  Peesonal  Injtjbies. 
ACTIONS  FOR  TOLL, 

defenses  to,  106. 

ACTS, 

amounting  to  dedication,  138. 

creating  estoppel,  145,  434,  n. 

proving  intention  to  dedicate  by,  173. 

held  sufficient  to  establish  dedication,  180. 

rights  acquired  on  faith  of  those  of  landowner,  186. 

considered  in  construing  instruments,  440. 
See  Conduct. 
ACTS  OF  GOD, 

no  liability  for,  70. 

ACTUAL  NOTICE, 

creating  estoppel,  355. 

not  always  necessary  to  render  municipality  liable,  806. 

of  defective  street,  810. 

evidence  of,  811. 

what  is,  1157. 

how  shown,  1157. 

See  CoNSTKUCTivE  Notice;  Notice. 
ADAPTABILITY, 

right  to  consider  adaptability  on  question  of  compensation  on  con- 
demnation, 296. 

ADDITIONAL  BURDEN, 

illustrative  cases  of,  228,  234,  489. 
when  new  use  is,  231. 
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commercial  railroad  may  be,  232. 
in  street,  illustrative  cases  of,  233. 
when  change  to  toll  road  is  not,  235'. 
where  city  limits  extended,  484,  n. 
by  constructing  drain,  486,  n. 
pipe  line  as,  489,  n. 
electric  railway  as,  489,  n. 
when  gas  and  water  pipes  are  not,  490. 
steam  railroad  as,  885. 
street  railway  is  not,  886. 
electric  and  cable  roads  are  not,  887. 
bridges  and  viaducts  as  in  streets,  889. 
when  telegraph  and  telephone  poles  and  wires  are  not,  893. 
when  telegraph  and  telephone  poles  and  wires  are,  894. 
compensation  for,  894. 
electric  light  poles  and  wires  are  not,  895. 
ordinary  railroad  is,  927. 
when  street  railway  is,  928. 

whether  interurban  railroad  an  additional  burden,  995,  996. 
freight-carrying  street  railway,  1108a. 

ADDITIONAL  COMPENSATION, 

where  road  is  used  for  drainage  purposes,  401. 

ADEQUATE  REMEDIES, 

prevent  injunction  in  assessment  cases,  770. 

ADJOINING  LANDOWNER, 

turnpike  cannot  be  improved  at  expense  of,  88. 
See  Abutting  Owneks. 
ADJOINING  LANDS, 

casting  water  on,  556. 

assessment  of,  683. 

See  ExTBA  Viam. 
ADJOINING  OWNER, 

right  in  alley,  30. 

See  Abutting  Ownebs. 
ADJOURNMENTS, 

of  inferior  tribunals,  333. 

notice  of,  333,  n. 

of  hearing,  right  to  make,  366. 

of  hearing,  irregularity  in,  366. 

ADMINISTRATIVE  POWERS, 
tribunals  possess,  323. 
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ADMINISTRATOR, 

may  dedicate  land,  159. 

payment  of  damages  to  for  taking,  301. 

not  necessary  as  party  to  condemnation  proceeding,  350. 

ADMISSIONS, 

estoppel  founded  on,  146. 

as  evidence  of  Intention  to  make  dedication,  173. 

of  owner  as  evidence  of  value  of  condemned  property,  292. 
See  Declabations. 
ADOPTION  OP  BRIDGE, 

effect  of  to  make  it  public,  33,  67. 

ADOPTION  OF  STREET, 

effect  on  duty  to  repair,  570,  n. 

ADVERSE  POSSESSION, 

losing  right  to  street  by,  1187. 

public  rights  not  lost  by,  1188. 

common  right  of  highway  cannot  be  lost  by,  1188. 
See  Peesceiption. 
ADVERSE  USE, 

necessary  to  establish  prescriptive  highway,  194. 

to  be  uninterrupted,  194. 

ADVERTISING, 

contracts  for  improvements,  633. 

costs  of  as  part  of  costs  of  improvement,  715,  n. 
See  Notice. 
ADVERTISING  FOR  BIDS, 

where  bids  rejected,  630. 

See  Bids. 
AFFIDAVIT, 

In  proof  of  service  of  notice,  364. 

for  certiorari,  427,  n. 

See  Indictment. 
AGENTS, 

right  to  appoint  to  collect  tolls,  96,  n. 

liability  for  acts  of,  117,  594,  870,  n. 

dedication  by,  159. 

principal  ratifying  dedication  by,  159. 

dedication  by  agent  of  private  corporation,  161. 

municipal  officers  as,  170. 

power  of  courts  to  appoint,  316. 

tribunal  Is  not  of  the  public,  342. 

service  of  notice  in  appropriation  cases  upon  agents,  365. 

verification  of  petition  by,  384. 
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AGENTS — Continued. 

ratifying  unauthorized  acts  of,  599. 
highway  officers  as  in  making  contract,  724. 

See  Local  Authoeities;   Municipal  Officees;  Ofpicehs. 

AGRICULTURAL  LANDS, 

assessment  for  street  improvements,  672. 


AID, 
AIR, 


See  Public  Aid. 


right  to  use  alley  for,  30. 

interfering  with,  299. 

abutter's  easement  of,  882. 

prescriptive  right  of  encroachment  on,  883,  n. 

elevated  railroad  interfering  with,  883,  n. 

See  Access  to  Pbopeett;  Light. 
ALDERMAN, 

contract  with  as  to  location  of  toll-gate,  99,  n. 

ALIEN  LABOR, 

provisions  against  employment,  713. 

ALLEY, 

as  highway,  1,  1,  n,  27. 

distinguished  from  street,  27. 

use  of  that  created  by  agreement,  27,  n. 

as  a  public  way,  28. 

when  not  a  highway,  28,  n. 

liability  for  injury  sustained  In,  28,  n. 

construction  of  deed  conveying  strip  for  use  as  alley,  29. 

when  not  public  way,  29. 

fact  that  portion  is  cul-de-sac  does  not  prevent  alley  being  public, 
29,  n. 

compensation  of  abutting  owners  on  vacation,  30. 

rights  and  duties  respecting,  30. 

opening  under  process  of  eminent  domain,  30. 

right  to  vacate,  30. 

effect  of  showing  on  plat,  128. 

acceptance  on  annexation  of  territory,  168. 

owner  repairing,  no  dedication,  184. 

presumption  that  abutter  owns  to  center,  915. 

whether  description  bounding  on  alley  impliedly  warrants  its  exist- 
ence, 920. 

See  Highways;  Stbbets. 
ALMS-HOUSE, 

appropriation  of  land  for,  254,  n. 
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ALTERATION  OF  HIGHWAYS, 

meaning  of  term,  452. 

straightening  of  highway  included  in  alteration,  452. 

not  strictly  vacation  of  existing  or  establishment  of  new  highway, 
452. 

statute  must  be  followed,  453. 

application,  454. 

necessity  that  petition  should  state  length,  454. 

asking  discontinuance  of  old  highway  in  petition  for  alteration,  454. 

notice,  455. 

viewers,  appraisers  and  commissioners,  456. 

order  and  its  effect,  457. 

appeal  and  certiorari,  458. 

change  of  width,  459. 

vacation,  460. 

damages  to  landowners,  461. 

recording,  462. 

procedure  for  ascertaining  and  recording  highway,  463. 

when  amounts  to  abandonment,  1179. 

See  Change  of  Gbade. 
AMENDED  RETURN, 

requiring  viewers  to  make,  400.    ' 

AMENDMENT  OP  STATUTE, 
effect  on  assessments,  680. 

AMENDMENTS, 

to  bring  in  new  parties,  353. 

to  defective  petition,  371. 

to  petition,  385. 

to  report  of  viewers,  406. 

to  ordinance  after  improvement,  617. 

improvement  ordinances,  625. 

right  to  make  to  improvement  ordinance,  718. 

power  to  make  in  contracts,  727. 

of  assessment  for  improvements,  745. 

tax  bills,  756. 

of  ordinance  granting  right  to  use  street,  938,  1050,  n. 

ANIHIALS, 

liability  for  permitting  them  to  run  in  street,  813,  n. 
when  may  be  pastured  on  highway,  833. 
power  to  pass  ordinance  for  impounding,  839,  n. 
statutes  permitting  them  to  run  at  large,  878. 
designating  kind  that  may  run  at  large,  878. 
Injured  by  barbed  wire  fences,  liability  of  abutter,  904. 
presumption   of  negligence   in   leaving  team  unhitched  and  unat- 
tended, 1095. 
See  Cattle;  Pbightening  Horses;   Hobses;   Pastueage. 
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ANIMUS  DBDICANDI, 
evidence  of,  173. 

See  Inteution. 

ANNEXATION  OF  TERRITORY, 

how  affects  duty  as  to  bridges,  67. 

effect  on  highways,  67,  n. 

acceptance  of  streets  and  alleys  in,  168. 

ANNOYANCE, 

as  element  of  damages  where  there  is  a  taking,  297. 
where  proceedings  discontinued,  308. 
ordinances  operative  in  annexed  territory,  960. 

ANSWER, 

raising  objections  by,  388. 

in  suit  to  foreclose  assessment,  761. 

ANTECEDENT  NEGLIGENCE, 

subsequent  repairs  tending  to  show,  1160. 
See  Subsequent  Repairs. 
APPEAL, 

from  decision  as  to  location  of  bridge,  57. 

discontinuing  proceedings  after,  307,  n. 

must  be  within  time  limited,  307,  n. 

effect  where  there  is  right  of,  309,  n,  319. 

effect  of  providing  for,  320. 

where  proceedings  voidable,  329. 

to  review  proceedings,  332. 

answer  to  merits  before  board  precludes  answer  in  abatement  on  ap- 
peal in  condemnation  proceedings,  364. 

trial  de  novo  on,  394,  418. 

liberal  censtruction  of  statutes,  412. 

what  may  be  appealed  from  in  appropriation  eases,  413. 

effect  of  consolidation  of  corporation  on  right  to  appeal,  415. 

who  may  prosecute,  415. 

when  taxpayers  may  prosecute,  415. 

must  be  separate  usually,  415. 

when  may  be  joint,  415. 

when  general  rules  of  practice  apply,  416. 

must  be  from  final  decision,  416,  n. 

time  for,  417. 

conditions  precedent  to,  417. 

notice  of,  417. 

liberal  construction  of  notice,  417. 

right  of  jury  to  take  viewer's  report  to  jury  room,  418,  n. 

a  direct  attack,  419. 

what  questions  may  be  presented  on,  419. 
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APPEAL — Continued. 

power  of  legislature  to  regulate,  419. 

question  of  utility  limited  to  route  selected,  420,  n. 

estoppel  to  take,  421. 

waiver  of,  421. 

only  affects  parties  appealing,  422. 

effect  of,  422. 

vacates  judgment  of  commissioners,  422. 

dismissal  of,  423. 

when  right  to  dismiss  exists,  423. 

costs  on,  423,  n. 

waiving  questions  as  to  jurisdiction,  425. 

review  by  appeal  exclusive  where  statute  silent  as  to  other  remedies, 

425,  n. 
certiorari  where  it  is  not  available,  426. 
lies  only  from  final  judgment,  429. 
order  altering  highway,  458. 
from  local  assessment,  520. 

from  order  as  to  damages  for  change  of  grade,  584,  n. 
sufficiency  of  notice  of,  584,  n. 

how  right  of  affects  question  of  right  to  hearing,  699. 
rules  in  assessment  cases  similar  to  eminent  domain  cases,  740,  748. 
assessment  proceedings,  748. 

from  issuance  of  precept  to  enforce  assessment,  754. 
as  remedy  against  assessment,  766,  n. 
no  injunction  where  there  is  remedy  by,  771,  n. 
by  property  owner  on  vacation  of  street,  1194. 

See  Review  by  Appeal  and  Ceetiobaei. 

APPEAL  BOND, 

not  sufficient  to  secure  compensation,  238. 

APPEARANCE, 

as  a  waiver  of  notice,  361. 

as  waiver  of  notice  in  appropriation  cases,  361. 

as  waiver  of  objections,  383. 

APPELLATE  COURT, 

considering  only  objections  made  below,  405. 

APPLIANCES, 

duty  of  railway  company  as  to,  1029. 

APPLICATION  OR  PETITION, 

when  essential  to  jurisdiction,  339. 
foundation  of  proceeding  to  condemn,  368. 
written  petition,  368. 
statutory  provisions  must  be  complied  with,  369. 
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jurisdiction,  371. 

defective  petition,  371. 

collateral  attack,  371. 

jurisdictional  facts  must  be  shown,  372. 

where  several  petitions  to  be  considered  as  one,  373. 

withdrawing  names  from,  374. 

petitioners  must  show  themselves  to  be  within  the  statute,  376. 

freeholders  on,  376. 

contents  and  sufficiency  of,  377. 

defects  in,  378. 

how  facts  should  be  stated  in,  378. 

petition  should  show  highway  within  the  territorial  jurisdiction,  379. 

description  of  proposed  highway,  380. 

including  several  proposed  highways  in  one  petition,  382. 

objections  to,  383. 

waiving  objections  to,  383. 

verification  of,  384. 

amendments  to,  385. 

when  to  object  to,  391. 

for  judgment  of  sale  under  improvement  assessment,  757. 
See  Petition. 
APPOINTMENTS, 

power  of  courts  to  make,  316. 

when  courts  and  judges  may  make,  522. 

APPORTIONMENT, 

of  fund  in  appropriation  cases,  410. 

expenses  of  construction  or  maintenance  of  highway,  476. 

estoppel  of  property  owner  to  complain  of  rule  of  apportionment,  736. 

APPRAISEMENT, 

tender  after,  271,  272. 
costs  of,  715,  n. 

APPRAISERS, 

determining  necessity  for  taking,  200. 

authority  to  appoint,  316. 

waiver  of  objections  to,  322. 

right  to  notice  of  selection  of,  357. 

objecting  to  appointment  of,  388. 

evidence  before,  394,  n. 

on  alteration  of  highways,  456. 

See  Reviewebs. 
APPROACHES, 

are  part  of  a  bridge,  35. 

railroad  crossing  includes,  1009. 
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APPROPRIATION  OF  PROPERTY  FOR  ROADS  AND  STREETS, 
eminent  domain  inherent  in  sovereignty,  204. 
legislative  powers,  204. 

definition  and  nature  of  eminent  domain,  205. 
limitations  In  federal  constitution  upon  power  of  states,  206. 
due  process  of  law,  206. 

power  of  United  States  to  condemn  land  in  state,  206. 
extent  and  limits  of  power  of  United  States,  208. 
condemnation  under  eminent  domain  does  not  impair  obligation  of 

contracts,  209. 
power  concerning  cannot  be  bartered  away,  209. 
when  proceedings  may  be  removed  to  federal  court,  210. 
federal  courts  will  generally  follow  state  practice,  211. 
necessity  for  taking,  212. 
legislature  may  determine  necessity  for,  212. 

legislature  may  authorize  local  tribunals  to  determine  necessity,  213. 
whether  the  use  is  public  is  to  be  determined  by  the  courts,  214. 
use  must  be  public,  215. 
when  road  or  street  Is  public,  215. 
when  road  Is  not  public  within  the  rule,  216. 
law  of  the  land,  217. 

must  be  statutory  authority  to  condemn,  218. 
statutes  are  strictly  construed,  218. 
power  concerning  may  be  delegated,  219. 
requisites  of  statutes,  219. 

generally  no  constitutional  right  of  trial  by  jury,  220. 
notice  is  essential  to  due  process  of  law,  221. 
conflict  of  authority  as  to  whether  statute  must  provide  for  notice, 

222. 
legislature  may  determine  kind  of  notice,  223. 
notice  is  not  required  as  to  the  question  of 'necessity,  224. 

APPROVAL, 

Improvement  ordinances,  624. 
improvement  work,  654. 

APPURTENANCES, 

compensation  for  taking,  284. 

ARBITRARY  RULES, 

legislature  cannot  make,  314,  n. 

ARCHITECTS, 

duty  to  employ  in  building  bridges,  72. 

ARCH  OVER  LAND, 

as  a  taking  of  property,  228. 
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AREA, 

validity  of  assessments  according  to,  688. 
See  Basement  Aeeas. 
ASCERTAINMENT, 

procedure  for  ascertaining  and  recording  highway,  463. 

evidence  in  ascertainment  and  recording  of  highways,  464. 

ASSAULT  AND  BATTERY, 

by  running  bicycle  against  footman,  1093. 

ASSESSMENT  DISTRICTS, 

legislative  authority  to  create,  684. 

estoppel  of  property  owner  to  complain  of  formation,  736. 

change  of  boundaries,  784. 

See  Taxing  Distkicts. 

ASSESSMENT  FOR  TAXATION, 

does  not  determine  market  value,  290. 

ASSESSMENT  LIENS, 

See  LiBKTS. 
ASSESSMENT  LIST, 

as  evidence  of  value,  290. 

ASSESSMENT  OF  DAMAGES, 
but  one,  252. 

ASSESSMENT  ROLL, 
requisites  of,  742. 

certainty  as  to  property  and  owner,  742. 
necessity  that  date  of  assessment  should  appear,  742. 
necessity  for  due  execution  by  proper  officers,  742. 
effect  of  mistake  in  caption,  742. 

ASSESSMENTS  FOR  IMPROVEMENTS  AND  REPAIRS, 
levy  of  to  defeat  prescription,  198. 
right  to  make  a  second  one,  260. 
must  be  a  hearing  before  levy  of,  517. 
power  to  validate,  523. 
rest  on  taxing  power,  568,  n. 
rule  where  improvement  payable  by,  582. 
limited  by  estimate,  613.' 

where  two  streets  included  In  one  proceeding,  616,  n. 
as  evidence  of  correctness  of  proceedings,  624. 
when  guaranty  renders  invalid,  647. 
when  city  liable  for,  657. 

effect  where  city  wrongfully  fails  to  make,  657. 
mandamus  to  compel  officers  to  make,  657. 
mandamus  on  partially  performed  improvement  contract,  <t>67. 
defense  in  suit  to  foreclose,  658. 
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power  to  make  local  assessments  upon  property  specially  benefited, 

662. 
distinction  between  ordinary  taxes  and  local  assessments,  663. 
species  of  taxation,  663. 
authority  must  be  conferred  by  statute,  664. 
statutory  mode  is  the  measure  of  power,  665. 
statutory  provisions  are  generally  mandatory,  666. 
assessment  statutes  are  not  strictly  analogous  to  general  tax  laws, 

667. 
rule  of  strict  construction  does  not  prevent  the  incidents  passing 

with  grant  of  principal  power,  668. 
what  property  may  be  assessed,  669,  670. 
exemption  from,  670. 

cemeteries,  railroads  and  charitable  bodies,  671. 
agricultural,  unplatted  and  vacant  property,  672. 
homesteads,  673. 

property  of  railroads  and  public  service  corporations,  674. 
exemption  of  public  property,  675. 
school  property,  676. 
property  of  United  States,  677. 
contracts  for  exemption,  678. 

two  systems  of  assessment  may  exist  at  same  time,  679. 
effect  of  repeal  or  amendment  of  statute,  680. 
property  owners  not  Injuriously  affected  cannot  defeat  assessment, 

681. 
void  and  voidable  assessments,  682. 
part  valid  and  part  invalid,  effect,  682. 
effect  of  irregularities,  682. 
nature  and  extent  of  property  assessable,  683. 
corner  lots,  683. 
assessment  districts,  684. 
extent  of  legislative  authority,  684. 

extent  of  legislative  authority  considered  on  principle,  685. 
extent  of  legislative  power  to  assess,  686. 
weight  of  authority,  686. 
in  excess  of  benefit  is  invalid,  686. 
front  foot  rule,  687. 

front  foot  assessment  not  invalid  because  frontage  unequal,  687. 
assessment  according  to  area  or  value,  688. 
assessment  on  each  lot  of  entire  cost  of  improvement  in  front  of  it, 

689. 
back-lying  property,  690. 
squares  and  blocks  or  parts  thereof,  691. 
assessment  where  the  statute  prescribes  no  specific  rule,  692. 
benefits  under  general  statutes,  693. 
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several  streets  in  one  improvement,  694. 
otlier  assessment  districts  and  descriptions,  695. 
assessments  for  legal  duty,  696. 
cleaning,  sprinkling  and  sweeping,  697. 
notice  and  hearing,  699. 
reasonableness  of  notice,  700. 
what  is  sufficient  notice,  700. 
statutory  provisions  as  to  sufficiency  of  notice,  700. 
service  and  proof  of  service  of  notice,  701. 
who  may  complain  of  failure  to  give  notice,  702. 
waiver  of  notice,  702. 

determining  benefits  and  making  assessment,  703. 
assessments  for  improving  parks  and  other  public  grounds,  704. 
assessment  where  railroad  or  turnpike  has  easement  in  street,  705. 
personal  liability,  706. 

attempt  to  impose  personal  liability  by  statute,  707. 
must  be  paid  out  of  property  benefited,  707. 
validity  of  assessment  which  conforms  to  statute,  708. 
assessment  of  property  not  subject  to  sale,  709. 
effect  of  use  of  patented  process,  710. 

effect  of  contract  with  street  railway  company  to  improve,  714. 
what  expenses  may  be  included  in  the  assessment,  715. 
what  is  a  part  of  the  improvement,  716. 
question  of  law  or  fact,  716. 

added  requirements  to  those  prescribed  by  statute,  717. 
deviation  from  original  plan,  718. 
discretion  of  highway  officers,  719. 
presumption  of  duty  performed,  719. 

where  presumption  as  to  performance  of  duty  applies,  720. 
where  judgment  of  highway  officers  is  not  conclusive,  721. 
judgment  of  highway  officers  generally  conclusive,  722. 
the  contract  for  the  improvement,  723. 
highway  officers  as  agents  in  making  contract,  724. 
duty  to  award  contract  to  lowest  or  best  bidder,  725. 
mere  proposal  not  a  contract,  725. 
contract  must  be  made  as  statute  requires,  726. 
change  in  work  and  extension  of  time,  727. 
acceptance  of  work,  728. 
fraud  may  vitiate  the  assessment,  729. 
supplying  omissions  and  correcting  mistakes,  730. 
estoppel  of  property  owner,  744. 
extent  of  doctrine  of  estoppel,  732. 

estoppel  where  the  property  owner  induces  proceedings  for  improve- 
ments, 733. 
far-reaching  application  of  doctrine  of  estoppel,  736. 
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estoppel  of  property  owner  to  complain  of  formation  of  assessment 

district,  736. 
form  and  contents  of  assessment,  742. 
when  no  estoppel,  734. 

estoppel  of  landowner  to  question  constitutionality  of  law,  735. 
legislature  may  provide  what  questions  may  be  tried,  738. 
notice  for  bids,  739. 
collateral  attack  on  notice  for  bids,  739. 
estimate  or  report,  740. 
assessment  always  essential,  741. 
requisites  of  assessment  roll,  742. 
description  of  property  in  assessment,  743. 
identification  of  owners,  744. 
amendment,  745. 
confirmation  and  review,  746. 
scope  and  effect  of  judgment,  747. 

failure  to  appeal  as  waiver  of  defect  in  assessment  proceedings,  748. 
appeal  and  certiorari,  748.  ' 

liability  of  mortgagee  or  purchaser  on  lien,  749. 
lien  of  assessment,  749. 
legislative  control  over  lien,  750. 
pajrment,  751. 
medium  of  payment,  751. 
collection  of  instalments,  751. 
instalments,  751. 
interest;  751. 

method  of  collecting  and  enforcing  assessment,  752. 
collected  as  taxes  are  collected,  753. 
collection  of  delinquent  assessments,  753. 
enforcing  assessments  by  precept,  754. 
issuance  of  warrants  for  collection,  755. 
issuance  of  tax  bills  or  certificates,  756. 
application  for  judgment  6f  sale,  757. 
record  of  proceedings  prima  facie  evidence  of  validity  of  assessment, 

757. 
collection  by  scire  facias,  758. 
enforcement  by  action  or  foreclosure,  759. 
foreclosure  suits,  760. 
answer  in  suit  to  foreclose,  761. 
assessment  not  a  general  claim,  765. 
liability  of  municipality,  765. 
defenses,  766. 

attacking  assessments,  766. 
burden  of  proof  as  to  defense  to,  767. 
general  rules  and  illustrations  of  defenses,  768. 
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statute  of  limitations,  769. 
injunction,  generally,  770. 
when  injunction  will  lie,  771. 
tender,  771. 

when  injunction  will  not  lie,  772. 

laches  in  applying  for  injunction  in  assessment  cases,  773. 
consideration  of  relative  benefit  and  injury  in  granting  injunction, 

774. 
discretion  as  to  granting  injunction,  774. 
Injunction  by  taxpayers,  775. 

injunction  on  ground  of  excess  of  debt  limit,  775. 
legislative  validation  of  defective  assessments,  776. 
curative  statutes,  776. 
construction  of  curative  statutes  validating  defective  assessments, 

777. 
curative  statutes  not  always  applicable   to   jurisdictional  matters, 

777. 
retroactive  effect  of  curative  statutes,  778. 

attempts  by  municipality  to  cure  and  validate  assessments,  779. 
change  of  basis,  780. 
executed  consideration,  780. 
re-assessments,  781. 
power  to  recover,  781,  n. 
retroactive  statutes,  782. 

re-assessment  because  of  invalidity  of  original  assessment,  783. 
by  whom  and  how  re-assessment  made,  784. 
nature  and  effect  of  re-assessment,  785. 

effect  of  payment  of  original  assessment  on  re-assessment,  786. 
supplemental  assessments,  787. 

giving  surplus  earth  to  contractor  will  not  defeat,  879,  n. 
declaring  part  void,  894. 
a  valid  one  is  an  incumbrance  on  land,  924. 
effect  of  covenants  as  to  assessmeiits,  925. 
covenants  as  to  taxes  do  not  include  assessments,  925. 
against  street  railway  company  for  an  improvement,  989. 

ASSESSMENT  STATUTES, 

tax  laws  not  strictly  analogous  to,  667. 

ASSESSORS, 

assessment  by  adopting  report  of,  741. 
See  Apfbaisebs. 
ASSIGNMENT, 

of  compensation  for  a  taking,  301. 
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ASSIGNMENT  OP  CONTRACT, 

to  construct  improvement,  644. 
partial  assignment,  644,  n. 

ASSUMED  RISK, 

wliere  there  is  knowledge  of  defective  street,  869. 
See  CoNTEiBUTOBY  Negligence. 
ATTORNEY, 

not  competent  to  act  as  member  of  tribunal,  320,  n. 

verification  of  petition  by,  384. 

ATTORNEYS'  PEES, 

wliere  proceedings  discontinued,  307. 

on  foreclosure  of  lien  against  back-lying  property,  690. 

when  may  be  recovered  from  wrong-doer,  1170. 

AUCTION  SALES, 

prohibiting  in  streets,  520,  n. 

AUTHORITY, 

to  build  bridges,  53. 

grant  of  does  not  mean  mandatory  duty,  574. 
incidental  power  included  in  grant  of,  575. 
liability  where  officer  acts  without,  868. 
to  lay  railroads  in  streets,  1045. 

See  Scope  of  Authoeitt;  Poweb. 

AUTHORITY  OVER  STREETS, 

city  cannot  contract  it  away,  840. 

AUTHORITY  TO  BUILD  BRIDGES, 
how  should  be  exercised,  70. 
extent  and  scope  of,  71. 

AUTOMATIC  SIGNALS, 

at  railroad  crossings,  1016. 

AUTOMOBILES, 

regulation  under  police  ^powe^,  526. 
regulation  and  exclusion  from  particular  highways,  544. 
passing  vehicles,  1085. 

law  on  subject  of  recent  announcement,  1106. 
legitimate  means  of  conveyance  on  highways,  1107. 
right  to  use  streets  and  roads,  1107. 
not  a  nuisance  nor  dangerous  machine  per  se,  1108. 
regulation  of  speed,  1109. 
state  and  municipal  regulation,  1109. 
regulation  not  objectionable  as  class  legislation,  1110. 
whether  considered  carriage  within  meaning  of  statutes,  1111. 
illustrative  cases  of  state  regulation,  1111. 
51 — Elliott  R.  and  S. 
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traction  engines  not  usually  considered,  1111. 

municipal  regulation  of  speed,  1112. 

proliibiting  use  on  certain  highways,  1112. 

municipal  regulations,  1112. 

registration  and  license  laws,  1114. 

requirement  that  registered  number  be  displayed,  1114. 

chauffeur's  license,  1114. 

effect  of  failure  to  register  or  obtain  license  on  right  to  damages, 

1115. 
state  law  and  ordinance  on  same  subject,  1116. 
use  on  toll  roads  or  bridges,  1117. 

general  rule  as  to  rights  and  duties  on  highways,  1118. 
rule  of  New  York  courts  on  use  of  highways,  1119. 
duty  on  meeting  and  passing  vehicles,  1120. 
law  of  the  road,  1120. 

passing  another  vehicle  from  behind,  1121. 
duties  at  street  intersections,  1122. 
turning  corners,  1122. 
duty  and  liability  to  pedestrians,  1123. 
frightening  horses,  1124,  1125. 
whether  negligence  to  fail  to  arrest  sparker  to  prevent  fright  of 

animal,  1125. 
injuries  to  children,  1126. 
collision  with  street  cars,  1127. 
duties  as  to  railroad  crossings,  1128. 
whether  term  includes  motor-cycle,  1129. 
whether  negligence  to  leave  unattended,  1132. 
contributory  negligence,  1133. 
imputable  negligence,  1134. 
liability  for  acts  of  chauffeur,  1135,  1136. 

AWARD, 

right  to  consider  prior  awards  on  question  of  damages  for  condemna- 
tion, 292. 

who  should  be  paid  to,  301. 

majority  of  commissioners  reporting,  341. 

who  entitled  to  proceeds  of,  350. 

See  Repoet  of  Viewees. 
AWNING, 

as  a  nuisance,  542,  n,  829. 

projecting  over  sidewalks,  790. 

B 
BACK-LYING  PROPERTY, 

assessment  for  street  improvements,  690. 
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BAILIFFS, 

In  charge  of  jury  viewing  property  in  appropriation  cases,  397. 

BARBED  WIRE  FENCE, 

negligence  in  erecting  across  highway,  803,  n. 
liability  of  abutter  for  iniuries  caused  by,  904. 
when  not  a  nuisance,  904,  n. 

BARRIERS, 

on  bridges,  71,  n. 

duty  to  erect  along  turnpike,  114. 

location  of  as  evidence  of  intention  to  dedicate,  184. 

placing  about  excavation,  564,  796. 

wrong-doer  removing,  564,  1152. 

sufliclency  of,  618,  n. 

whether  required  a  question  of  fact,  796,  n. 

when  must  be  put  up  around  basement  areas,  797. 

duty  to  put  up  at  abandoned  way,  801,  n. 

at  railroad  crossings,  1017. 

when  railroad  company  must  construct,  1018. 
See  GuABD  Rails;  Railing. 
BARS, 

effect  of  placing  across  way,  184. 

BASEMENT  AREAS, 

duty  to  protect,  797. 

stone  wall  enclosing  as  a  nuisance,  829,  n. 

duty  of  abutter  to  keep  safe,  903. 

BAY  "WINDOW, 

constructing  in  public  way,  512. 
as  a  nuisance,  830. 

BELLS, 

maintenance  at  railroad  crossings  for  signals,  1016. 

BENEFITS, 

nature  of  duty  of  determining,  272,  309. 
extent  to  which  may  be  assessed,  273. 
deducting  from  compensation,  274. 
different  views  as  to,  275. 
general  and  special,  276. 

when  benefits  may  be  set  off  on  condemnation,  276. 
remote  and  speculative  not  considered,  278. 
restricted  to  parcel  of  land  affected,  280. 
legislature  may  exclude,  281.  ' 

legislature  cannot  determine  amount  of,  282. 
considering  in  fixing  measure  of  compensation,  286. 
legislature  cannot  assess,  309. 
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impartial  tribunal  to  assess,  321. 

oath  of  persons  making  assessment  of,  340. 

how  stated  in  report  of  viewers,  400. 

effect  of  accepting  under  a  judgment,  421. 

special  assessments  based  on,  662. 

determining  amount  of  assessment  by,  662,  n. 

as  property  of  value,  682. 

can  be  no  assessment  where  there  are  none,  684. 

who  determines  question  of,  684. 

effect  of  assessment  in  excess  of,  686. 

validity  of  rule  for  determining,  686. 

front  foot  rule,  687. 

on  basis  of  area  or  value,  688. 

illustrative  cases  of  modes  of  determining,  688. 

where  statute  prescribes  no  method  of  assessing,  690. 

assessment  for  street  improvements  according  to  benefits,  693. 

due  process  of  law  in  determining,  699,  n. 

determination  of  and  making  assessment,  703. 

assessment  based  on  theory  of,  707. 

effect  of  assessments  where  there  are  none,  707. 

must  be  equal  to  assessment,  708. 

effect  of  accepting  under  unconstitutional  statute,  735. 

how  affected  by  street  railway  in  street,  990. 

See  Compensation;   Damages;   Special  Benefits. 

BEST  BIDDER, 

who  is,  636. 

discretion  in  determining  who  is,  771. 
See  Bidder;  Bros. 
BETTERMENT, 

See  Benefits. 
BICYCLES, 

when  toll  may  be  collected  for  use  of  way  by,  97. 

use  of  sidewalks  may  be  prohibited,  526. 

regulating  use  of,  544. 

using  on  sidewalks,  544,  n,  1105. 

duty  of  rider  when  crossing  railway  track,  1033,  n,  1084. 

assault  and  battery  by  running  against  person,  1093. 

right  to  use  on  the  street,  1105. 

as  vehicle,  1105. 

when  may  be  used  on  sidewalk,  1105. 

subject  to  law  of  the  road,  1105. 

carrying  light  or  giving  warning,  1105. 

toll,  1117. 

use  of  highways,  1129. 

frightening  horses,  1130. 
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injury  to  pedestrian  on  sidewalk,  1130. 
municipal  liability  lor  defective  streets,  1131. 
not  negligence  to  leave  standing  at  curbstone,  1132. 
contributory  negligence,  1133. 

BIDDER, 

member  of  city  council  as,  630. 

effect  of  failure  to  qualify,  630. 

requiring  deposit  by,  635. 

rights  of  lowest,  638. 

See  Best  Bidder. 
BIDS, 

by  contractors,  630. 

advertising  for,  630. 

to  comply  with  plans  and  specifications,  630. 

rejecting  for  informality,  630,  n. 

effect  of  fraud  and  collusion,  680. 

acceptance,  634. 

improvement  work  by  member  of  firm,  634. 

improvement  contracts,  how  made  and  received,  634. 

technical  informalities  or  irregularities  do  not  vitiate,  634. 

improvement  work  by  partnership,  634. 

form  and  substance,  634. 

when  contract  may  be  let  without,  636. 

effect  of  statutory  requirement  that  contract  be  let  to  lowest  bid- 
der, 637,  n. 

acceptance  and  rejection  of,  637. 

effect  of  making  second  one,  637,  n. 

record  to  show  acceptance  of,  726. 

notice  for,  739. 

notice  in  writing  need  not  give  details,  739. 

when  no  action  for  wrongfully  rejecting,  857,  n. 
See  Best  Biddee. 
BILL-BOARD, 

injuries  caused  by  fall  of,  799,  n. 

BLASTING, 

injury  to  abutting  property  by,  596. 

BLIND  HORSE, 

not  negligence  to  drive,  818,  n. 

BOARD  OF  COMMISSIONERS, 
as  a  court,  323. 

officer  protected  while  executing  process  of,  871. 
indicting  for  failure  to  make  repairs,  875,  n. 

See  CoMMissiowEEs;  County  Commissioners. 


806  GENERAL   INDEX. 

[References  to  Sections— Vol.  I,  §§  1-661;  Vol.  II,  §§  662-1194.1 
BOARD  OF  DIRECTORS, 

ratification  of  dedication  by  corporate  ofBcers,  161. 

BOARD  OF  PUBLIC  WORKS, 
control  of  streets,  512. 
no  power  to  delegate  authority,  514. 

BOARD  OF  SUPERVISORS, 
as  a  court,  323. 

BONDS, 

to  pay  for  toll  bridge,  55,  n. 

effect  of  failure  to  take  from  contractor,  45. 

on  appeal,  417. 

for  construction  or  maintenance  of  highway,  478. 

for  performance  of  contract,  639. 

contractors',  646. 

for  whose  benefit  contractor  required  to  give,  646. 

effect  of  death  of  principal  contractor  on  liability,  646. 

for  street  improvements,  659. 

liability  of  highway  oflBcer  on,  856. 

See  Stbeet  Impeovbmbnt  Bonds. 
BOULDERS, 

liability  where  horses  frighten  at,  794. 

BOULEVARD, 

as  highway,  1,  n. 

city  cannot  prohibit  business  on  property  fronting,  542. 

BOUNDARIES  AND  INCUMBRANCES, 
effect  of  extension  of,  127. 
mistake  in  locating  fence,  139,  n. 
of  prescriptive  way,  195. 
effect  of  deviation  from,  195. 
validity  of  ordinance  extending,  522. 

general  rule  that  grant  carries  fee  to  center  of  highway,  914. 
presumption  as  to  rebuttable,  915. 
question  of  intention,  915. 

presumption  that  abutter  owns  to  center  of  alley,  915. 
illustrative  cases,  916. 

highway  as  actually  opened  taken  as  the  boundary  referred  to,  917. 
exceptional  cases  of,  918. 

title  to  streets  bordering  navigable  lakes,  918. 
reference  to  contemplated  street  and  to  plat,  919. 
whether  description  bounding  on  street  impliedly  warrants  its  ex- 
istence, 920. 
highways  as  incumbrances,  921. 
rule  where  purchaser  knows  of  their  existence,  922. 
tendency  of  recent  decisions,  923. 
valid  assessment  constitutes  an  incumbrance,  924. 
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BOUNDARIES  OF  CITY, 

effect  of  extension  of,  484,  n. 

effect  of  extending  without  notice,  517,  n. 
See  Annexation. 
BOUNDARIES  OF  WAY, 

how  determined,  430. 

user  determining,  441. 

BREACH  OF  COVENANT, 

where  there  is  highway,  921. 

when  opening  of  highway  does  not  constitute,  924. 

BREACH  OF  DUTY, 

recovery  In  personal  injury  cases  based  on,  1138. 

BREACH  OF  THE  PEACE, 

by  traveler  In  abating  nuisance,  844. 

BRIDGES, 

as  highway,  1. 

duty  to  keep  safe,  11. 

as  part  of  street,  20,  n. 

footway  as  part  of,  31. 

what  constituted  at  common  law,  31. 

definition,  31. 

culvert  is  not,  31,  n. 

public  and  private,  32. 

distinction  between  bridges  and  other  portions  of  highway,  32. 

structure  across  railroad  track  as,  32,  n. 

as  part  of  highway,  32. 

adoption  of  by  public,  33. 

duty  of  repair  by  Individual  building  bridge  and  selling  lots  with 

reference  thereto,  33,  n. 
not  always  regarded  as  highways,  34. 
approaches  are  part  of,  35. 

rights  and  duties  of  public  corporations  as  to,  36. 
public  corporations  suing  to  protect,  36. 

whether  a  structure  is  a  bridge  is  often  a  question  of  law,  37. 
power  of  the  state  to  provide  for  the  construction  of,  38. 
right  of  state  to  grant  use  of  bridge  beyond  low  water  mark  across 

state  line,  38,  n. 
police  power  as  to  regulation,  39,  n. 
over  navigable  streams,  39. 

powers  of  state  and  federal  government  concerning,  39. 
over  inland  streams  which  are  not  avenues  of  Interstate  commerce, 

40. 
unauthorized,  41. 
delegation  of  authority  by  legislature,  41. 
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when  railroad  company  may  bridge  navigable  waters,  42. 
rights  and  duties  of  persons  authorized  to  construct,  43. 
interference  with  navigation,  43. 

construction  of  statutes  conferring  authority  to  erect  across  nav- 
igable streams,  44. 
toll  bridges,  45,  46. 
liability  of  owners  of  toll  bridges,  47. 
duty  of  owners  of  toll  bridges,  47. 
following  statute  in  building,  47. 
injuries  by  running  heavy  engines  over,  47. 
duty  to  maintain  is  continuous,  48. 
when  not  part  of  highway,  48,  n. 
when  private  corporation  must  construct,  48. 
of  canal  and  railroad  companies,  48. 
duty  of  canal  company  as  to,  48. 

duty  to  construct  over  channels  enlarged  for  drainage  purposes,  48. 
abandonment  of  toll  bridge,  49. 
duty  of  county  to  maintain  private  one,  49,  n. 
reverting  to  public  on  abandonment,  49. 
location  of,  50. 
discretion  as  to  location,  50. 
mandamus  to  secure  location,  50. 
enjoining  location  of,  51. 

enjoining  construction  of  one  over  highway,  51,  n. 
building  is  not  repairing  highway,  51,  n. 
nature  of  ownership  of  public  corporations,  52. 
actions  to  protect,  52. 
not  appurtenant  to  canal,  52. 
effect  of  use  by  public,  53. 

liability  of  town  for  defect  in  privately  constructed  bridge,  53. 
delegation  of  authority  to  build  and  maintain  toll,  54. 
franchise  of  maintaining  toll  bridges,  54. 
powers  of  public  corporations  respecting,  55. 
construction  and  construction  contracts,  56. 
discretion   of   public    authorities   in    determining   size,   place   and 

method  of  construction,  56. 
lease  to  street  railway  companies  by  municipalities,  56. 
when  propriety  of  location  a  question  of  fact,  57. 
review  of  decision  as  to  location,  57. 
jurisdiction  of  county  officers,  58. 
between  two  counties,  58. 
common  law  duties  of  counties  to  repair,  59. 
between  two  public  corporations,  60. 
apportioning  cost  of  construction,  60. 
damages  for  failure  to  repair,  60. 
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apportioning  cost  of  repairing,  60. 

liability  of  cities  and  towns  for,  61. 

liability  of  counties  for  failure  to  repair,  62. 

statutory  liability  for  failure  to  repair,  62. 

breacli  by  a  county  of  the  duty  to  repair,  63. 

liability  of  townships  for  a  failure  to  repair,  64. 

power  of  townships  in  reference  to,  64,  n. 

liability  of  cities  and  incorporated  towns  for  failure  to  repair,  65. 

owned  by  private  corporations,  66. 

duty  of  municipal  corporation  when  owned  by  private  corporation, 

66. 
part  of  street  by  use,  67,  n. 
adoption  of,  67. 

annexation  of  territory,  effect,  67. 
owned  by  different  public  corporations,  67. 
assumption  of  ownership,  68. 
liability  where  two  corporations  are  owners,  68. 
joint  and  several  liability  for  injury,  68,  n. 
exercise  of  the  authority  to  construct,  69. 
consequential  damages  in  constructing,  69. 
extraordinary  freshets  and  storms,  70. 
authority  to  construct,  71. 
suflSciency  of  barriers  and  guard  rails,  71,  n. 
using  overloaded  vehicle  on,  72. 
care  in  securing  plan,  72. 
supervision  of,  73. 
inspection  of,  73. 
notice  of  defects  in,  74. 

holes  in  approach  as  proximate  cause  of  injury,  74,  n. 
horses  frightening  at,  75. 

action  to  enforce  statutory  liability  for  defective,  75. 
contributory  negligence  in  using,  76. 
remedies  for  injuries  to  bridges,  77. 
parties  to  actions  for  injuries  to  bridges,  77. 
penalties  for  injuries  to  or  destruction  of  bridges,  77. 
injuries  to  bridges,  77. 

duty  of  turnpike  company  to  make  safe,  112. 
right  to  maintain  is  a  franchise,  242,  n. 
compelling  railroad  company  to  construct,  243,  n. 
consequential  injury  from  construction  of,  299. 
county  bringing  action  to  protect,  532. 
liability  where  building  of  is  ultra  vires,  597. 
over  gutters,  800. 

liability  to  traveler  injured  on,  803,  n. 
as  an  additional  burden  in  street,  889. 
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continuing  duty  to  keep  up,  987,  n. 

less  tlian  widtti  of  highway,  1009,  n. 

■when  railroad  company  must  build  at  highway,  1010,  n. 

traveler  injured  by  falling  one,  1017. 

use  of  automobiles  on,  1117. 

complaint  for  injuries  on  defective,  1138. 
See  Repaie  of  Bbidges. 
BUILDING, 

taking  lateral  support  for,  229. 

subject  to  condemnation,  240. 

compensation  for  where  street  opened,  287. 

erection  after  notice  of  location  of  highway,  435. 

owner  may  remove,  when,  445. 

ordinance  regulating  removal  of,  512,  n. 

mayor  consenting  to  removal  of,  518. 

may  come  up  to  line  of  street,  525. 

right  of  corporation  to  regulate  height,  525. 

regulation  of  use  of  streets  for  moving,  550. 

lateral  support  for,  591. 

constructing  on  highway  is  a  nuisance,  827,  829. 

regulating  removal  of  along  streets,  839. 

abutter  may  be  liable  for  injuries  by  falling,  905. 

negligence  in  so  constructing  as  to  collect  snow,  909. 

care  required  of  abutter  while  erecting,  910. 

BUILDING  MATERIAL, 

right  to  place  in  street,  501,  831. 
duty  to  guard  when  piled  in  street,  791. 
abutter's  right  to  use  streets  for,  880,  907. 
abutter's  liability  to  children  injured  in  street,  908. 
applicability  of  doctrine  of  turn-table  cases  to  injuries  to  children 
from  building  materials,  908,  n. 

BURDEN, 

additional  on  highway  by  constructing  drain,  486,  n. 
See  Additional  Bueden. 
BURDEN  OF  PROOF, 

of  dedication,  175,  n. 

as  to  public  utility,  391. 

open  and  close,  395. 

as  to  injury  by  change  of  grade,  595. 

where  estimate  is  impeached,  740. 

on  confirmation  of  assessment,  746. 

suits  to  foreclose  assessment  liens,  762. 

on  defense  to  assessment,  767. 

in  suit  to  foreclose  assessment,  767. 
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as  to  lack  of  funds  for  repairs,  789,  n. 

as  to  negligence,  1076. 

as  to  contributory  negligence,  1153. 

on  the  plaintiff,  1155. 

instructions  on  burden  of  proof  of  contributory  negligence,  1166. 

to  show  abandonment  of  higliway,  1173. 
See  Evidence. 
BURIAL  GROUNDS, 

cannot  be  sold  on  assessment,  709. 

BUSINESS, 

compensation  where  it  is  destroyed  by  a  taking,  287. 
loss  of  where  property  is  taken,  297. 
power  to  prevent  noxious,  525. 

BUSINESS  COMPETITION, 

consequential  injury,  no  compensation,  299. 

BY-LAWS, 

relative  to  toll,  107. 

See  Oedinances. 


C 
CABLE  CARS, 

degree  of  care  required  in  management  of,  1058. 

CABLE  ROAD, 

not  an  additional  burden,  887. 

CALCULATION  OF  CHANCES, 

in  crossing  railway  track,  1036. 
by  footman,  injury,  1087. 

CANAL, 

as  highway,  1. 

duty  of  builder  of  bridge  across,  33. 

highway  bridge  not  appurtenant  to, 

power  to  condemn,  244. 

right  to  cross,  248. 

pledging  payment  of  compensation  for  taking,  270. 

CANAL  COMPANIES, 

duties  respecting  bridges,  48,  1017. 
duty  to  bridge  highway,  67,  n. 

CAPACITY, 

questioning  that  of  corporation,  389. 
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CAPTION, 

effect  of  mistake  in  caption  of  assessment  roll,  742. 

CARE, 

duty  of  traveler  to  use,  18. 

required  of  owners  of  toll  bridges,  47. 

degree  to  be  exercised  in  building  bridge,  69. 

degree  required  of  street  railway  company,  964. 

degree  of  care  to  avoid  street  railway  injuries  to  children,  978. 

degree  required  of  persons  crossing  street  railway  tracks,  982. 

required  with  reference  to  electric  wires  and  poles,  1071. 

degree  of  to  be  exercised  in  driving  cattle  along  highway,  1102. 

See  CoNTKrBTJTOET  Negligence;  Negligence;  Reasonable  Case. 

CARE  AND  SKILL, 

duty  to  exercise  in  selecting  plan,  596. 

CARRIAGES, 

whether  automobiles  so  considered  under  statutes,  1111. 

CARS, 

railroad  company  obstructing  street  by,  831. 

traveler  crossing  between  at  crossing,  1036. 

right  to  stop  temporarily  in  highway,  1045. 

when  leaving  in  street  amounts  to  nuisance,  1046. 
See  Steeet  Caes. 
CATTLE,, 

right  to  drive  along  highway,  4,  508, 1102. 

allowing  them  to  run  at  large,  520. 

injured  by  barbed  wire  fences,  904. 

injuries  to  at  railroad  crossings,  1040. 

when  lawfully  on  highway,  1040. 

what  constitutes  negligence  in  driving  along  way,  1103. 

pasturing  as  evidence  of  abandonment  of  highway,  1174. 
See  Animals;  Hobsbs. 
CATTLE-GUARDS, 

at  railroad  crossings,  1040,  n. 

CAUSE  OP  ACTION, 

when  accrues  on  assessment,  769,  n. 

CAUSEWAY, 

not  a  bridge,  31,  n. 

CAVING  OF  EARTH, 

from  improvement  of  street,  592. 

See  Lateeal  Suppoet. 
CELLAR, 

right  of  abutter  to  excavate  under  sidewalk,  876,  n. 
See  Basement  Abeas. 
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CELLAR  OPENINGS, 

right  to  construct  In  the  street,  835,  n. 

CEMETERY, 

property  subject  to  condemnation,  240. 

assessment  for  street  improvements  and  repairs,  671. 

cannot  be  sold  to  pay  assessment,  709. 

CERTIFICATES, 
of  plats,  126. 
issuance  for  collection  of  assessments,  756. 

CERTIFICATION, 
plats,  126. 

CERTIFIED  COPIES, 

orders  establishing  highways  as  evidence  on  question  of  prescription, 
198. 

CERTIORARI, 

to  review  decision  as  to  location  of  bridge,  57. 

to  review  proceedings,  332. 

when  it  will  lie,  425. 

denying  where  there  is  a  right  of  appeal,  425. 

what  may  be  reviewed  on,  426. 

purpose  of  enlarged,  426. 

only  lies  where  appeal  is  not  available,  426. 

not  a  writ  of  right,  427. 

what  petitioner  must  show,  427. 

affidavit  for  writ  of  necessary,  427,  n. 

delay  in  applying  for  writ  of,  427. 

written  petition  for,  427. 

freeholders  and  taxpayers  must  own  land  affected,  427. 

effect  of,  428. 

lies  only  from  final  judgment,  429. 

in  alteration  proceedings,  458. 

failure  to  appeal  as  waiver  of  right  to  certiorari,  748. 

assessment  proceedings,  748. 

as  remedy  against  assessment,  766,  n. 

no  injunction  where  there  is  remedy  by,  771,  n. 

when  writ  of  will  be  denied,  772,  n. 

by  property  owner  on  vacation  of  street,  1194. 

See  Appeal;  Review  by  Appeal  and  Ceetiobaei. 

CESSPOOL, 

in  street,  injuries  by,  791. 
injury  by  falling  into,  809. 
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CHANGE, 

right  to  make  slight  without  petition,  607,  n. 
making  in  plans  and  specifications,  624. 

CHANGE  IN  IMPROVEMENT, 
expense  of,  724,  n. 

CHANGE  IN  PLAN, 

measure  of  damages,  260,  n. 
right  to  make,  576. 

CHANGE  IN  WORK, 

power  to  make,  727. 

CHANGE  OF  CURRENT  OP  STREAM, 
damages  for,  299. 

CHANGE  OP  GRADE, 

by  turnpike  company,  85. 
compelling  railroads  to  make,  85. 
rule  as  to,  85,  n. 
injunction  to  prevent,  449. 
consequential  damages  from,  554. 
statute  allowing  damages  for,  554,  n,  584. 
all  damages  recoverable  in  one  action,  585. 
notice  of  ordinance  for,  586,  n. 

CHANGE  OP  HIGHWAY, 

abutting  owners  cannot  make,  442. 

CHANGE  OP  LOCAL  AGENCIES, 
right  to,  514. 

CHANGE  OP  PROPERTY, 

owner  cannot  defeat  public  right  by,  435'. 

CHANGE  OP  ROAD, 

when  not  an  additional  burden,  235. 

CHANGE  OF  ROUTE, 

consequential  injuries  by,  299. 

CHANGE  OP  WAY, 

as  showing  a  dedication,  180. 
by  user,  442. 

CHARITABLE  PURPOSES, 

property  used  for  cannot  be  sold  on  assessment,  709. 

CHARITABLE  SOCIETIES, 

assessment  of  property  for  street  improvements,  671. 
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CHARTER, 

expiration  of  that  of  turnpike  company,  effect,  80. 

forfeiture  of  interurban  railroad  charter,  999. 

of  railroad  company  as  a  contract,  1009. 

authorizing  municipality  to  grant  use  of  streets,  1045. 

power  of  municipality  under,  1048,  n. 

rights  of  lighting  company  under  charter,  1069. 

CHARTER  OF  CITY, 

See  CiTT  Chaktee. 
CHAUFFEUR, 

license,  1114. 

liability  of  owner  for  acts  of,  1135,  1136. 

CHILDREN, 

injury  to  while  playing  in  street,  822. 

streets  not  to  be  used  as  playground  for,  833. 

injured  by  dangerous  machinery  left  in  street,  906. 

liability  of  abutter  for  injury  to  children  from  building  material  in 
street,  908. 

street  railway  injuries,  978. 

duty  of  street  railway  company  to,  982. 

holding  them  guilty  of  negligence,  1033. 

running  street  railway  cars  with  due  regard  to  rights  of,  1058. 

rights  of  on  street,  1089. 

injuries  by  automobiles,  1126. 

measure  of  damages  for  injury  to,  1168. 
See  Infibm  Pebsons. 
CHURCHES, 

See  Religious  Societies. 
CIRCUMSTANCES, 

as  showing  dedication,  182. 

negligence  partially  dependent  on,  790,  804,  n. 

changing  degree  of  care  required  of  traveler,  818. 

inferring  negligence  from,  1151. 

as  tending  to  show  contributory  negligence,  1153. 

showing  material  In  personal  injury  cases,  1156. 

CISTERNS, 

right  to  dig  In  street,  490. 

expense  of,  490,  n. 

constructing  in  street,  495. 

See  Reseevoies. 
CITIES, 

adopting  bridge,  44. 

power  of  city  to  construct  toll  bridge,  45. 

constructing  bridge  between,  58. 
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liability  for  repairs  on  bridges,  61. 

distinguished  from  counties,  61. 

effect  of  failure  to  repair  bridges,  65. 

rights  and  burdens  of  turnpike  companies  in,  84. 

rights  as  to  grading  and  paving  turnpikes,  87. 

power  of  counties  compared  to  that  of  cities,  496. 

reason  for  holding  them  liable  and  counties  not,  497. 

incorporation  of  ousts  jurisdiction  of  county  officers,  504. 

classification  of,  520. 

validating  acts  of,  523. 

liability  of  distinguished  from  that  of  counties,  534. 

locating  county  road  through,  543. 

effect  of  delay  caused  by,  650. 

preventing  contractor  from  completing  work,  656. 

right  of  contractor  to  recover  from,  657. 

when  liable  for  local  assessment,  675. 

validity  of  frontage  assessment  in,  687. 

See  Municipal  Cokpobations;  Public  Cobpoeations. 

CITIZENS, 

entitled  to  equal  protection  of  the  laws,  518. 
effect  of  notice  to  of  defective  street,  810. 

CITY  CHARTER, 

following  in  giving  notice  of  injury,  825. 

CITY  COUNCIL, 

member  as  bidder  on  contract,  630. 
notice  to  of  injury  on  street,  825. 

CITY  LIMITS, 

effect  of  extension  of,  484,  n. 

right  to  discharge  sewage  beyond,  559. 

presumption  that  street  is  in,  605. 

See  BOUNDAEIES. 

CITY  MARSHAL, 

effect  of  notice  to  of  defective  street,  810. 

CITY  PROPERTY, 

not  considered  where  remonstrance  filed,  614. 

CITY  STREET, 

rule  where  country  road  becomes,  502. 
county  ofiicers  cannot  control,  503. 

CIVIL  ACTION, 

criminal  prosecution  does  not  relieve  highway  oflScer  from,  872. 
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CLASSIFICATION, 

of  states  on  question  of  set-off  of  benefits,  276. 
power  of  legislature  to  make,  315,  520,  521. 
defined,  433. 
Interurban  railroads,  994. 

CLASS  LEGISLATION, 

regulation  of  automobiles,  1110. 

prohibiting  use  of  automobiles  on  certain  highways,  1113. 

CLEANING, 

assessments  for  street  cleaning,  696,  697. 

CLERICAL  ERRORS, 

correcting  in  report  of  viewers,  400. 
in  assessments,  745. 

COAL  HOLE, 

in  sidewalk  as  a  nuisance,  833. 
authority  to  construct  in  the  street,  835,  n. 
abutter  to  use  reasonable  care  to  keep  safe,  902. 
abutter  liable  for  injuries  sustained  on,  902. 
falling  through,  902,  n. 

See  Basement  Aeeas. 

COASTING  IN  STREETS, 

failure  to  pass  ordinance  against,  813. 

COLLATERAL  ATTACK, 

effect  of  on  jurisdiction,  326,  360. 
when  will  prevail,  328. 
when  will  not  prevail,  338. 
where  petition  irregular,  371,  n. 

where  several  proposed  highways  in  one  petition,  382. 
on  corporate  organization,  389,  n. 
on  proceedings,  393. 
on  order  laying  out  highway,  433,  n. 
questioning  width  of  highway  by,  436,  n. 
on  location  of  highway,  448. 
on  acts  of  officer  de  facto,  601. 
on  street  improvement  proceedings,  605. 
on  corporate  organization,  605. 
on  passage  of  ordinance,  622. 
on  assessment,  666. 
estoppel  as  defense  to,  732. 
on  notice  for  bids,  739. 
on  judgment  of  confirmation,  747. 
on  existence  of  interurban  railroad  corporation,  1000. 
See  Appeal;  Ceetiobaei;  Estoppel. 
52 — Elliott  R.  and  S. 
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COLLECTING  ASSESSMENTS, 
mode  of,  752. 
issuance  of  warrant,  755. 
assessments  by  scire  facias,  758. 

COLLISIONS, 

between  street  cars  and  vehicles  or  travelers,  974,  975. 
between  street  cars  and  railroad  trains,  1039. 
law  of  the  road  intended  to  prevent,  1078. 
presumption  against  party  on  wrong  side  of  road,  1082. 
duty  to  use  care  to  prevent,  1082. 
between  street  car  and  automobile,  1127. 

COLLUSION, 

effect  on  bids,  630. 

COMMERCIAL  RAILROAD, 

as  an  additional  burden,  231,  232. 

See  Steam  Railboads;  Inteexjbban  Railboads. 

COMMISSIONER  IN  PARTITION, 
dedication  by,  159,  n. 

COMMISSIONERS, 

determining  question  of  public  necessity,  212. 

authority  to  appoint,  316. 

waiver  of  objections  to,  322. 

oath  of,  340. 

when  majority  of  may  act,  341. 

objecting  to  appointment  of,  341. 

evidence  before,  394,  n. 

determining  who  has  open  and  close,  395. 

on  alteration  of  highways,  456. 

authorizing  judges  to  appoint,  522. 

See  Appraisers. 
COMMITTEE, 

power  to  award  contract,  584. 

COMMON  COUNCIL, 

when  cannot  act  finally,  320. 

control  over  highways,  513. 

liability  for  work  done  under  void  order  of,  598. 

passing  ordinances  after  improvement,  617. 

consenting  to  assignment  of  contract,  644. 

power  to  determine  taxing  district,  708. 

granting  right  to  use  street  for  railway,  1049. 

See  Local  Atjthoeities;  Municipal  Corporations. 
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COMMON  LAW, 

rule  at  as  to  repairs,  11. 

duty  at  to  construct  and  maintain  bridges,  48,  53. 

duty  at  to  repair  bridges,  59. 

right  at  to  collect  toll,  95. 

defective  statutory  dedication  may  be  good  at,  124. 

damages  at  for  seizure  of  property,  220. 

rights  of  owner  of  servient  estate  at,  498. 

what  is  public  nuisance  at,  827. 

rule  at  as  to  cattle  running  at  large,  1040. 

COMMON-LAW  DEDICATION, 

distinguished  from  statutory  dedication,  125. 

rarely  conveys  fee,  125,  n. 

two  classes  of,  133. 

See  Dedication. 
COMMUTATION, 

of  toll  on  turnpikes,  104. 

COMPENSATION, 

abutting  landowners  on  vacation  of  alley,  30. 

as  a  part  of  "due  process  of  law,"  206. 

for  seizure  of  private  property,  220. 

notice  on  question  of,  224. 

does  not  include  everything,  225. 

for  interfering  with  property,  227. 

for  change  from  private  way  to  public  way,  228. 

for  additional  burden,  228. 

for  taking  corporate  franchise,  242. 

where  fee  is  taken,  251. 

fundamental  and  constitutional  right,  261. 

effect  of  fourteenth  amendment  of  federal  constitution,  262. 

when  compensation  should  be  paid  or  tendered,  263. 

compensation  should  be  certain,  264. 

statute  must  provide  for,  265. 

cannot  be  made  to  depend  upon  contingency,  266. 

municipal  bonds,  266. 

appeal  bond  on  judgment  is  not  sufficient,  267. 

rule  where  state  or  municipality  undertakes  payment  of,  268. 

pledge  of  faith  of  private  corporation  is  insufficient,  270. 

time  when  must  be  paid  or  tendered,  271. 

remedies  where  compensation  is  not  tendered,  272. 

sufficiency  of  tender,  272. 

must  be  made  in  money,  273. 

deduction  of  special  benefits,  273. 

reason  for  deducting  special  benefits,  274. 
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COMPENSATION — Continued. 

different  views  as  to  when  and  to  what  extent  benefits  may  be  al- 
lowed, 275. 

only  special  benefit  can  be  deducted,  277. 

remote  and  speculative  benefits  not  considered,  278,  297. 

what  may  be  considered,  278. 

illustrative  cases  showing  what  may  be  considered,  279. 

benefits  are  restricted  to  those  peculiar  to  the  parcel  affected,  280. 

legislature  may  exclude  benefits,  281. 

construction  of  statutes,  281. 

legislature  cannot  determine  amount  of  benefits,  282. 

owner  should  receive  just  compensation,  283. 

measure  of,  284. 

loss  of  incidents,  284. 

difference  between  right  to  compensation  for  taking  and  rights  to 
damages  for  negligence,  285. 

general  rule  for  measuring,  286. 

illustrative  cases  of,  287. 

compensation  according  to  market  value,  290. 

evidence  as  to  market  value,  291. 

time  at  which  valuation  should  be  made,  293. 

interest,  293. 

for  improvements  on  property  condemned,  294. 

damages  where  property  is  peculiarly  adapted  to   particular   pur- 
pose, 295. 

consequential  injuries,  298. 

illustrative  cases  of  consequential  Injuries,  299. 

must  be  paid  to  true  owner,  300. 

who  are  "owners,"  300. 

where   land   taken   by   condemnation    held   under   tenancy   by   en- 
tirety, 300. 

to  purchaser  of  land  subject  to  mortgage  on  condemnation,  301. 

to  owner  of  land  condemned  who  is  entitled  to  deed  and  not  yet 
received,  301. 

persons  entitled  to  compensation,  301. 

illustrative  cases  of  persons  entitled  to  compensation,  301. 

lessor  and  lessee,  302. 

life-tenant  and  remainderman,  302. 

apportionment  of,  302,  348. 

effect  of  owner's  death  on  right  to  compensation  on  condemnation, 
303. 

time  and  manner  of  claiming  compensation,  304. 

presumption  of  payment,  304. 

waiver  of,  304. 

effect  of  accepting,  305. 
'  when  right  to  compensation  vests,  306. 
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on  discontinuance  of  proceedings,  306. 

rigtit  to  discontinue  and  right  to  compensation  or  damages,  307. 
measure  of  damages  in  case  of  discontinuance,  308. 
constitution  requiring,  309. 
legislature  cannot  fix,  313. 

must  be  determined  by  impartial  tribunal,  320. 
common  council  cannot  finally  determine,  320. 
paying  into  court,  353. 

apportionment  of  fund  in  appropriation  cases,  410. 
for  section  line  roads,  438. 
where  road  used  for  drainage  purposes,  486. 
abutters  entitled  to,  488. 
for  laying  pipes  in  the  streets,  489. 
where  railroads  are  placed  in  the  streets,  545. 
action  of  property  owner  for,  595. 
where  water  interferes  with  work,  652. 
where  right  of  access  impaired,  851. 
where  there  is  a  right  of  pasturage,  878. 
where  easement  of  access  destroyed,  882. 
where  steam  railroad  track  laid  in  street,  885,  1063. 
where  railroad  impairs  easement  of  access,  885. 
abutter  not  entitled  to  where  street  railway  laid  in  street,  886. 
where  street  railway  becomes  a  nuisance,  886. 
where  railroad  destroys  use  of  street,  888. 

where  telegraph  and  telephone  poles  and  wires  placed  in  street,  894. 
must  be  given  where  there  is  an  additional  burden,  894. 
where  street  railway  laid  in  street,  928. 

where  street  railway  company  uses  track  of  another  company,  966. 
where  street  opened  through  railroad  yard,  1055. 
highway  can  only  be  taken  away  on,  1172. 
when  abutter  entitled  to  on  vacation  of  highway,  1180. 
when  not  allowed  on  vacation  of  highway,  1180. 
where  park  is  vacated,  1180. 

persons  not  abutters  not  entitled  to  on  vacation,  1181. 
See  Damages;  Maekbt  Value. 

COMPENSATORY  DAMAGES, 

in  personal  injury  cases,  1168. 

COMPETITION, 

for  public  work,  630. 

in  letting  improvement  contracts,  631. 

improvement  contracts,  632. 

patented  process,  may  be  used,  710,  711,  712. 
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COMPLAINT, 

in  suit  for  injunction,  853. 

in  personal  injury  cases,  1138n. 

allegation  of  corporate  existence  and  duty  in  personal  Injury  cases, 

1142. 
allegation  of  location  and  place  of  injury,  1143. 
description  of  defect  and  place  of  injury,  1144. 
necessity  of  showing  proximate  cause  of  personal  injury,  1145. 
pleading  notice  of  defect,  1146. 
examples  of  complaints  held  good,  1149. 
examples  of  complaints  for  personal  injuries  held  bad,  1150. 
See  Petition;  Pleadings. 

CONCURRENT  POWER, 

as  to  control  of  streets,  504. 

CONCURRING  NEGLIGENCE, 
liability  for,  116,  795,  1098. 

See   CONTEIBTTTOET   NEGLIGENCE. 

CONDEMNATION  CASES, 

See  Peoceduee  in  Appbopeiation  Cases. 

CONDEMNATION  PROCEEDINGS, 

removal  to  federal  court,  210. 

statutes  authorizing  strictly  construed,  218. 

no  right  of  trial  by  jury,  220. 

notice  essential,  221. 

when  statute  must  provide  for  notice,  222. 

kind  of  notice,  223. 

commencement  of  does  not  constitute  a  taking,  236,  n. 

test  to  authorize  second  condemnation,  246. 

quantity  of  property  to  be  taken,  256. 

duty  of  municipality  to  make  just  compensation,  261. 

improvements  after  notice  of,  compensation  for,  293. 

hearing  in  is  a  trial,  393. 
See  Appbopeiation  op  Peopeett  foe  Roads  and  Steeets;   Compensation; 
Peoceduee  in  Appbopeiation  Cases. 

CONDITIONAL  VACATION, 

right  of  city  to  attach  conditions  to  vacation  of  street,  1177. 

CONDITIONS, 

in  grant  of  franchise,  48. 

annexing  to  dedication,  125,  163. 

effect  of  in  dedication,  184. 

breach  of  those  in  dedication,  163. 

annexing  to  grant  of  benefits,  282. 

to  use  of  street,  547. 

imposing  upon  street  railway  companies,  940,  964. 
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CONDITIONS  PRECEDENT, 

intent  as  to  dedication,  138. 

compensation  as  to  right  to  appropriate  property,  264. 

to  taking  appeal,  417. 

to  right  to  make  Improvement,  606. 

preliminary  estimate  as,  612. 

presumption  of  performance  of,  612. 

to  right  of  action  for  injuries  on  street,  824. 

when  consent  of  municipality  is,  1065. 

notice  as  to  action  for  personal  injuries,  1155. 

CONDUCT, 

amounting  to  implied  dedication,  137. 

of  landowner,  rights  acquired  on  faith  of,  139. 

effect  on  dedication,  140. 

creating  estoppel  against  landowner,  146. 

when  married  woman  estopped  by,  152. 

showing  intention  to  dedicate,  173. 

creating  estoppel  to  deny  dedication,  177. 

sufl&cient  to  show  dedication,  180,  182. 

estoppel  based  on,  735. 

See  Acts;  Estoppel. 
CONFIRMATION, 

report  in  appropriation  cases,  407. 

of  assessments,  746. 

written  objections  to  confirmation  of  assessments,  746. 

questions  of  law  and  fact,  746. 

scope  and  effect  of  judgment,  747. 

appeal  and  certiorari,  748. 

CONFISCATION, 

assessment  may  amount  to,  719,  n. 

CONFLICTING  CLAIMANTS, 

as  parties  to  condemnation  proceedings,  353. 

CONFLICTING  CLAIMS, 

between  street  railway  companies,  950. 

CONGRESS, 

authority  as  to  Interstate  commerce,  38,  39. 
authority  over  navigable  waters,  39. 
authority  over  navigation,  43. 

CONJECTURAL  DAMAGES, 
cannot  be  awarded,  283. 

CONSENT, 

to  discontinuance  of  proceedings,  307. 
cannot  confer  jurisdiction,  330,  734. 
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COiiSENT— Continued. 

jurisdiction  of  subject-matter  not  conferred  by,  336. 

to  location  of  highway,  434,  n. 

owner  cannot  withdraw,  442. 

to  be  secured  for  digging  into  streets,  490. 

of  municipality  to  use  of  streets,  546. 

of  property  owners  to  use  of  street  by  street  railroad  company,  936. 

to  sale  of  franchise  to  bidder,  937. 

CONSENT  OF  AUTHORITIES, 

essential  to  use  of  street  for  railway,  1049. 

CONSENT  OF  MUNICIPALITY, 

local  authorities  to  use  of  streets  by  street  railroads,  935. 
securing  to  lay  railroad  tracks  in  street,  1045. 
as  condition  precedent  to  use  of  streets,  1065. 

CONSENT  OP  OWNER, 

when  necessary  to  location  of  way,  443. 

CONSEQUENTIAL  DAMAGES  AND  INJURIES, 
from  construction  of  bridge,  69. 
from  construction  of  street,  228. 
no  compensation  for,  298. 
what  are,  298. 
illustrative  cases  of,  299. 
from  change  of  grade,  554. 
statute  allowing  for  change  of  grade,  554,  n. 
from  making  of  improvement,  572. 
when  no  liability  for,  587. 

CONSIDERATION, 

for  right  to  collect  tolls,  95. 

grant  of  free  passage  over  turnpike,  104. 

effect  of,  514,  n. 

CONSOLIDATION, 

effect  of  consolidation  of  corporation  on  right  to  appeal  in  condemna- 
tion proceedings,  415. 

CONSTITUTION, 

provision  for  compensation  where  property  taken  or  damaged,  226. 

compensation  for  property  taken  for  highway  purposes,  237. 

requiring  compensation  to  be  paid,  309,  n. 

must  be  followed,  311,  n. 

restricting  legislative  control  over  public  ways,  509. 

following  spirit  of,  510. 

when  provisions  of  not  applicable  to  ordinances,  512. 

providing  mode  of  electing  oflacers,  514,  n. 
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legislative  control  to  be  exercised  pursuant  to,  517. 
how  to  be  construed,  944. 

CONSTITUTIONALITY  OF  LAW, 

estoppel  of  landowner  to  question,  735. 

CONSTITUTIONAL  LAW, 

constitutionality  of  statutes  conferring  power  of  eminent  domain  to 

establish  private  roads,  14. 
fixing  rate  of  toll,  98. 
location  of  toll-gates,  100,  n. 
taking  private  property,  206. 

no  right  of  trial  by  jury  in  condemnation  proceedings,  220. 
statute  failing  to  provide  for  notice,  222. 
lack  of  notice,  224. 
right  to  compensation,  261. 

statutes  which  fail  to  provide  for  compensation,  265. 
provisions  for  prepayment  of  compensation  for  condemned  property, 

271. 
when  benefits  may  be  set  off  on  condemnation,  276. 
failure  of  statute  to  provide  for  tribunal,  317. 

right  of  legislature  to  change  procedure  in  appropriation  cases,  409. 
when  statutes  are  unconstitutional,  515. 
equal  protection  of  the  laws,  518. 
uniformity  of,  519. 
classification  by  legislature,  520,  521. 
regulation  of  use  of  highway  under  police  power,  526. 
vested  rights  protected,  680. 
assessment  in  excess  of  benefits,  686. 
front  foot  rule  in  assessments,  687. 

statutes  imposing  personal  liability  unconstitutional,  707. 
provision  as  to  notice  of  injury  before  suit,  824. 
statute  permitting  animals  to  run  at  large,  878. 
requiring  abutter  to  make  repairs,  898. 
creation  of  monopoly  against,  943. 

requiring  railroad  company  to  construct  crossing,  1009,  n. 
regulation  of  automobiles  not  class  legislation,  1110. 
class  legislation  in  prohibiting  use  of  automobiles  on  certain  high- 
ways, 1113. 

See  Police  Poweb. 

CONSTITUTIONAL  LIMIT  OF  DEBT, 

when  not  a  defense  to  an  assessment,  658. 

CONSTITUTIONAL  REQUIREMENTS, 

legislature  cannot  dispense  with,  738. 
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CONSTITUTIONAL,  RIGHT, 
waiver  of,  305,  n. 
when  parties  may  waive,  734. 

CONSTRUCTION, 

to  be  given  maps  and  plats,  130. 

how  practical  affects  plat,  130,  n. 

of  maps  or  plats  a  question  for  the  court,  131. 

practical  construction  of  maps  or  plats,  131. 

of  express  dedication,  134. 

of  statutes,  rule  for,  254,  n. 

of  statute  authorizing  levy  of  local  assessments,  664. 

of  statutes  creating  lien,  749. 

curative  statutes  validating  defective  assessments,  777. 

of  grant  of  land  bordering  on  street,  919. 

of  grants  to  private  corporations  is  strict,  930. 

of  constitutions,  rule  for,  944. 

of  grant  to  lay  railroad  in  street,  1052. 

See  Stattjtoey  Constbtjctioit. 

CONSTRUCTION  AND  MAINTENANCE  OF  HIGHWAYS, 
state  functions  and  different  systems,  465. 
authority  to  construct  or  improve,  466. 

authority  of  different  officers  or  bodies  under  different  statutes,  467. 
petition  and  order  for  construction  of  improvement,  468. 
preliminary  arid  jurisdictional  steps,  469. 
provisions  for  notice  to  viewers  and  other  proceedings,  469. 
contracts,  470. 

fraudulent  and  illegal  contracts,  471. 
individual  maintenance,  472. 

remedies  of  contractors  and  property  owners,  473. 
damages  caused  by  improvement,  474. 
legislative  authority  and  discretion,  475. 
taxing  districts,  475. 
apportionment  and  exemption,  476. 
power  to  tax,  477. 
road  bonds,  478. 
working  out  road  tax,  479,  480. 
compelling  work  on  highway,  481. 

CONSTRUCTION  OP  CONTRACTS, 
for  public  improvements,  643. 

CONSTRUCTION  OF  STATUTES, 
as  to  erection  of  bridges,  44. 
liberal  in  favor  of  appeal,  412. 

See  Statutobt  Consteuction. 
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CONSTRUCTIVE  NOTICE, 

of  defects  in  bridge,  73. 

when  sufficient,  221,  362. 

In  condemnation  proceedings,  223. 

of  defect  In  sewer,  563. 

of  power  of  local  authorities,  629. 

of  defects  in  street,  806. 

when  implied  from  lapse  of  time,  806. 

length  of  time  from  which  it  may  be  inferred,  806. 

latent  defects  in  highways,  807. 

of  condition  of  electric  wire,  1072. 

what  Is,  1157. 

as  a  question  of  fact,  1157. 

See  AcTUAi.  Notice;   Notice. 
CONTINGENCY, 

compensation  cannot  be  made  to  depend  on,  266. 

CONTINUING  DUTY, 
as  to  bridges,  48. 
to  make  repairs,  803,  987,  1056. 
duty  to  repair  is,  985. 

of  railway  company  to  make  highway  safe,  1010. 
of  railroad  company  to  restore  highway,  1010. 

CONTINUING  POWER, 

power  of  eminent  domain  is,  260. 
of  inferior  tribunals,  331. 
power  to  improve  is,  550,  603. 

CONTINUOUS  SESSIONS, 

of  inferior  tribunal,  333. 

CONTRACT, 

statutory  requirements  for  bridge  contracts  strictly  construed,  56. 

construction  of  bridges,  56. 

to  pay  toll,  99,  n. 

as  to  location  of  toll-gate,  99,  n. 

waiving  right  to  collect  toll,  104. 

commutation  of  toll  on  turnpikes,  104. 

for  free  passage  over  turnpikes,  104. 

amounting  to  acceptance  of  dedication,  167,  n. 

revoking  dedication  by,  172. 

subject  to  condemnation,  240. 

exercise  of  eminent  domain  power  does  not  impair,  241. 

for  construction  or  improvement  of  highways,  470. 

fraudulent  and  illegal  contracts  for  construction  of  highways,  471. 

with  individuals  to  maintain  highways,  472. 

rights  and  remedies  of  contractors  for  construction  of  highway,  473. 
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when  corporate  charter  is  not,  514,  n. 

fraud  in  awarding,  582. 

where  work  to  be  paid  for  out  of  general  fund,  583. 

effect  of  corruption  on  improvement  contract,  630. 

power  and  duty  to  let  Improvement  contract,  631. 

letting  without  hidding,  636. 

with  contractor,  639. 

when  must  follow  ordinance,  639. 

plans  and  specifications  as  part  of,  639. 

for  improvement  must  conform  to  statute  ordinance  and  proposal, 
640. 

construction  of,  643. 

assignment  of,  644. 

modification  and  rescission,  645. 

bond  to  secure  performance  of,  646. 

extending  time  for  performance,  651. 

extra  work  under,  652. 

with  street  railway  company  to  improve,  652.. 

express  and  implied  contracts  for  extra  work,  653. 

for  exemption  from  assessment  for  street  improvements,  678. 

adding  requirements  to  those  of  statute,  717. 

for  improvement,  723. 

implied  powers  in  authority  to  make,  723. 

following  statute  in  making,  723,  726. 

highway  oflScers  as  agents  in  making,  724. 

duty  to  award  to  lowest  or  best  bidder,  724. 

mere  proposal  is  not,  725. 

estoppel  of  property  owner  to  complain  of  performance  of  contract, 
736. 

estoppel  of  property  owner  to  complain  of  manner  of  making  im- 
provement contract,  736. 

enjoining  award  of,  771. 

city  cannot  relieve  itself  of  duty  to  repair  by,  814. 

city  cannot  alienate  its  authority  over  streets  by,  840. 

liability  of  highway  ofilcers  on,  855. 

indictment  for  corruptly  awarding,  875. 

when  ordinance  becomes  with  street  railway  company,  938. 

that  as  to  use  of  streets  subject  to  police  power,  939. 

governmental  power  cannot  be  given  away  by,  939. 

obligation  of  contract  not  impaired  by  taxation  of  franchise,  939. 

charters  of  railroads  as,  1009. 

when  grant  to  use  street  becomes,  1050. 

cannot  be  destroyed  by  exercise  of  police  power,  1068. 

rights  of  electric  light  company  in  streets,  1069. 
See  Impeovement  Conteacts. 
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CONTRACTOR, 

effect  of  failure  to  take  bond  from,  67. 

when  public  work  must  be  let  to,  582. 

making  deposits  guarantying  good  faith,  635. 

when  may  recover  deposit,  635,  n. 

provisions  as  to  lowest  bidder  not  for  benedt  of,  638. 

nature  of  contract  with,  639. 

time  for  giving  bond,  639. 

mistake  of  in  making  estimate,  645. 

bond  of,  646. 

laborers  recovering  on  bond  of,  646. 

guaranty  of  work  by,  647. 

not  relieved  from  unforeseen  difiBculties  or  hardship,  648. 

excuse  for  delay  by,  650. 

extra  work  by,  652. 

rights  of  one  prevented  from  completing  work,  656. 

right  to  recover  from  city,  657. 

issuing  bonds  and  warrants  to,  658. 

liability  of  to  third  persons,  661. 

degree  of  care  required  of,  661. 
'  recovery  over  against,  661. 

lien  of  injured  person  on  fund  due  contractor,  661. 

vested  rights  in  assessment,  680. 

limited  to  property  assessed,  706. 

property  owners  selecting,  717. 

chargeable  with  notice  of  what,  717. 

no  right  to  rely  on  presumption  as  to  proceedings,  720. 

effect  where  he  deceives  public  authorities,  728,  n. 

has  vested  right  in  lien  of  assessment,  750. 

when  may  resort  to  mandamus  as  a  remedy,  765. 

pleading  waiver  or  estoppel  in  action  on  assessment,  767. 

Indemnifying  city,  814,  n. 

no  right  of  action  where  bid  of  wrongfully  rejected,  857,  n. 

giving  surplus  earth  to,  879,  n. 
See  Biddee;  Best  Biddee;  Independent  Conteactoe;  Rights  and  Liabili- 
ties OP  Contbactobs. 

CONTRIBUTORY  NEGLIGENCE, 
In  overloading  bridge,  47. 
in  using  bridge,  76. 
in  using  defective  turnpike.  111. 
where  person  injured  on  turnpike,  118. 
effect  of,  661. 

where  person  injured  on  street,  802,  n. 
effect  of  on  part  of  traveler,  817. 
when  knowledge  does  not  amount  to,  818. 
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failure  to  use  lantern  after  night,  818,  n. 

usually  question  for  the  jury,  819. 

reckless  driving  as,  820. 

illustrative  cases  of,  820,  982. 

violation  of  ordinance  as,  820,  n. 

of  person  using  street,  969. 

right  of  traveler  to  rely  on  sounding  of  gong  on  street  car,  981. 
'  street  railway  injuries,  981. 

in  carelessly  hitching  horse,  982. 

use  of  interurhan  railroad  tracks  by  travelers,  1004. 

duty  of  traveler  at  interurban  railroad  crossing,  1006. 

miscalculation  of  chances  by  traveler  crossing  interurban  tracks, 
1007. 

acting  under  impulse  of  sudden  danger,  1026. 

of  traveler  at  railroad  crossing,  1033. 

intoxication,  1033. 

look  and  listen  rule  not  invariable,  1034. 

in  passing  between  cars,  1036. 

in  attempting  to  pass  before  moving  train,  1036. 

travelers  injured  while  crossing  behind  passing  trains,  1037.  * 

traveler  at  crossing  struck  by  train  closely  following  another,  1038. 

where  cattle  injured  at  highway  crossing,  1040. 

in  crossing  cases  question  for  jury,  1042,  1043. 

effect  on  right  to  recover  for  personal  injuries,  1061. 

defeating  plaintiff,  1061. 

riding  bicycle  on  street  railway  track,  1061. 

where  party  injured  by  electric  wires,  1075. 

none  in  crossing  street  diagonally,  1075,  n. 

when  cfiScer  not  guilty,  1075. 

contact  with  live  wires,  1075. 

failure  to  seasonably  turn  to  the  right,  1083. 

foremost  traveler  not  bound  to  give  way,  1085. 

on  part  of  footmen,  1087. 

footmen  on  highways,  1088. 

of  travelers  having  impaired  faculties,  1089. 

when  person  injured  on  highway,  1097. 

in  allowing  vehicle  to  stand  in  street,  1101. 

automobilist  at  railroad  crossings,  1128. 

application  of  doctrine  to  injuries  by  or  to  automobiles,  motor-cycles 
and  bicycles,  1133. 

pleading,  1148. 

evidence  of  in  personal  injury  cases,  1153. 

burden  of  proof  as  to,  1153. 

as  proximate  cause  of  injury,  1153. 

inferring  from  facts,  1163. 
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CONTRIBUTORY  NEGL.IG'ENCE— Continued. 
intoxication  as  affecting,  1153,  n. 
acts  of  travelers  in  emergencies,  1154. 

effect  of  violation  of  law  or  ordinance  at  time  of  injury,  1154. 
effect  of  momentary  forgetfulness  of  traveler,  1154. 
driving  at  high  rate  of  speed  in  dark,  1154. 
duty  of  traveler  to  keep  lookout  constantly  ahead,  1154. 
choice  of  ways  by  traveler,  1154. 
instructions,  1166. 

CONTROL, 

See  Legislative  Conteol. 

CONTROL  BY  OFFICERS, 
extent  of,  484. 

CONTROL  OF  HIGHWAY, 

a  governmental  matter,  496. 

CONTROL  OF  ROADS  AND  STREETS, 

legislature  prescribing  rules  for,  503. 
when  that  of  municipality  exclusive,  505. 
conflict  of  jurisdiction,  543. 
interurban  railroads  by  municipalities,  1001. 

See  Local  Conteol  of  Roads  and  Streets. 

CONTROL  OF  WORK, 

reasonable  care  as  to,  596. 
improvement  work,  654. 

CONVEYANCE, 

plat  equivalent  to,  when,  130. 
lot  after  vacation  of  street,  1192. 

CONVICTS, 

working  on  streets,  839. 

CORNER  LOTS, 

assessing  for  improvement,  683. 

CORNERS, 

duty  of  automobile  operators  in  turning,  1122. 

CORPORATE  BOUNDARIES, 

how  change  affects  dedication,  127. 

See  BouNDAKiES. 
CORPORATE  CHARTER, 

when  not  a  contract,  514,  n. 

See  Chaeteh. 
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forfeiture  of,  80. 

compensation  for  impairing  value  of,  227. 

taking  under  eminent  domain  power,  241. 

part  or  all  of  may  be  taken,  242. 

subject  to  police  regulations,  243. 

See  Pkanchises. 
CORPORATE  FUNDS, 

See  Funds. 
CORPORATE  GOVERNMENT, 

how  change  of  affects  dedication,  127. 

CORPORATE  GRANTS, 

construed  favorably  to  public,  942. 

CORPORATE  ORGANIZATION, 

not  open  to  collateral  attack,  389,  n,  605. 

CORPORATION, 

duty  while  bridging  navigable  stream,  43. 

dedication  by,  161. 

dedication  by  agents,  161. 

ratification  of  dedication,  161. 

stock  subject  to  condemnation,  240. 

right  of  one  corporation  to  condemn  franchise  of  another  corpora- 
tion, 241. 

diminution  of  business  by  grant  to  rival  corporation,  243. 

effect  of  termination  of  life  of  corporation  on  condemned  property, 
259. 

signing  petition  to  improve,  608. 

municipal  corporations  cannot  create,  934. 

power  and  authority  of  to  execute  mortgage,  954. 

take  rights  subject  to  police  power,  956. 

liability  for  willful  acts  of  employes,  968. 

incorporation  of  interurban  railroads,  997. 

allegation  of  corporate  existence  and  duty  in  personal  injury  cases, 
1142. 

See  Municipal  Cokpoeation. 
CORRUPTION, 

in  procurement  of  improvement  contract,  630. 
COSTS, 

where  proceedings  discontinued,  307. 

on  appeal,  423,  n. 

of  improvement,  letting  contract,  583. 

of  second  improvement,  604. 

what  may  be  included  in  assessment,  715. 

of  improvement,  what  a  proper  part  of,  715. 
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inference  of  fraud  where  that  of  public  work  Is  exorbitant,  729. 
of  removing  obstruction  in  highway,  recovering,  854. 

COSTS  OF  IMPROVEMENT, 
assessment  for,  715. 
court  costs  as  part  of,  715,  n. 
of  advertising  as  part  of,  715,  n. 

COSTS  OF  REPAIRS, 

collecting  from  street  railway  company,  986. 
recovering  from  railroad  company,  1020,  1056. 

COUNCILMAN, 

notice  to  of  defective  street,  810. 

COUNTRY  HIGHWAY, 

laying  pipes  in,  489. 

rule  where  it  becomes  city  street,  502. 

width  of  to  be  kept  in  repair,  800. 

electric  road  as  additional  burden  on,  887,  n. 

compensation  for  placing  poles  and  wires  along,  894,  n. 

COUNTY, 

duty  to  maintain  private  bridge,  49,  n. 

purchasing  toll  bridge,  55. 

contracts  for  construction  of  bridges,  56. 

right  to  delegate  to  township  power  to  contract  for  erection  of 

bridges,  56. 
jurisdiction  as  to  bridges  between,  58. 
duty  to  repair  bridges,  59. 
distinguished  from  incorporated  towns,  61. 
liability  for  failure  to  make  repairs  on  bridge,  62. 
breach  of  duty  to  repair,  63. 
duty  as  to  bridge  in  city,  67. 
actions  for  injuries  to  bridges,  77. 
power  of  compared  to  that  of  cities,  496. 
reason  for  holding  them  not  liable  where  cities  are,  497. 
classification  of,  520. 
validating  acts  of,  523. 
definition  and  description,  527. 
American  and  English  compared,  529. 
history  of,  529. 

power  of  legislature  over,  530. 
relation  of  new  to  old,  530. 
when  liable  for  negligence,  530. 
powers  and  duties  of,  531. 
as  public  corporation,  531. 
53 — Elliott  R.  astd  S. 
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maintaining  actions  to  protect  roads,  532. 

ejectment  by,  533. 

liability  of  distinguished  from  that  of  cities,  534. 

not  liable  for  negligence  in  absence  of  statute,  535. 

closing  highway,  no  liability,  535. 

statutes  imposing  liability  upon,  536. 

when  property  of  subject  to  local  assessment,  675. 

suing  to  compel  restoration  of  highway,  986,  1010,  n. 
See  Municipal  Cokpokations. 
COUNTY  BONDS, 

issuing  to  pay  for  toll  bridge,  55,  n. 

COUNTY  COMMISSIONERS, 

accepting  donation  for  bridge,  55,  n. 

power  as  to  turnpike,  81,  n. 

right  to  act  on  viewers'  report  at  adjourned  session,  408. 

laying  out  highway  in  municipality,  504,  n. 

when  not  liable  for  negligence  of  laborer  on  highway,  869. 

COUNTY  OFFICERS, 

reviewing  decision  of  as  to  location  of  bridge,  57. 
jurisdiction  as  to  bridges  between  two  counties,  58. 
cannot  control  city  streets,  503. 

incorporation  of  city  ousts  jurisdiction  of  over  streets,  504. 
mandamus  against,  873. 

COUNTY  ROAD, 

as  highway,  1. 

what  is,  11. 

locating  through  city,  543. 

COURSE  OP  WAY, 

user  determining,  441. 

COURT  COSTS, 

as  part  of  costs  of  improvement,  715. 

COURT-HOUSE, 

local  assessment  against,  675. 

COURT-HOUSE  SQUARE, 

when  subject  to  local  assessment,  675. 

COURTS, 

cannot  control  exercise  of  discretionary  powers,  50,  670,  603. 
controlling  exercise  of  taxing  power,  91,  n. 
matters  for  in  appropriation  cases,  204. 
determining  question  of  public  use,  214. 
cannot  supply  defect  as  to  notice,  222. 
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cannot  usurp  legislative  functions,  265. 

determining  amount  of  benefits,  282. 

power  to  make  appointments,  316,  522. 

jury  of  inquest  is  not,  323,  n. 

what  the  term  includes,  339. 

paying  compensation  into,  353. 

allowing  amendments  to  petition,  385. 

directing  corrections  in  report  of  viewers,  406. 

laws  regulating  practice  in  to  be  general,  520,  n. 

stopping  oppressive  improvements,  593. 

protecting  lowest  bidder,  638. 

how  delay  of  affects  contract,  650. 

when  bound  by  legislative  decision,  694. 

relieving  from  abuse  of  discretion,  719. 

how  they  are  to  construe  constitutions,  944. 

power  with  reference  to  ordinances,  956. 

declaring  ordinances  void  for  unreasonableness,  1054. 

duty  tp  instruct  as  to  damages,  1169. 

COVENANT  OF  WARRANTY, 

breach  of  where  there  is  highway  on  land,  922. 

valid  assessment  constitutes  breach  of,  924 
See  Incumbkances. 
COVENANTS, 

incumbrances  against,  922,  n. 

as  to  assessments,  925. 

referring  to  taxes  do  not  include  assessments,  925. 

COVERED  DRAIN, 

not  a  culvert,  800,  n. 

COW  PATHS, 

origin  of  roads,  12. 

CREDITORS, 

judgment,  need  not  be  made  parties,  346. 

CRIMES, 

injury  to  highway,  118. 

how  affected  by  intent,  140. 

obstructing  highway,  846. 

injuries  caused  by  reckless  driving,  1093. 

when  recklessness  may  amount  to,  1093,  n. 
See  Indictment. 
CRIMINAL  LIABILITY, 

of  highway  ofllcers,  875. 
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does  not  relieve  highway  officer  from  civil  action,  872. 

CROPS, 

destruction  by  travel  to  avoid  obstruction  in  way,  854. 

CROSS-COMPLAINT. 

in  appropriation  proceedings,  388. 

CROSSING, 

authority  to  condemn,  248. 
over  gutters,  800. 

duty  of  traveler  at  interurban  railroad  crossing,  1006. 
See  Railroad  Ceossings. 

CROSSING  TRACKS, 

injuries  to  persons  crossing  street  railway  tracks,  976. 

look  and  listen  rule  in  its  application  to  street  railways,  977. 

CROSS-WALK, 
defined,  24. 

duty  to  keep  in  repair,  24. 
liability  for  injuries  on,  24. 
distinguished  from  sidewalk,  24,  n. 
prohibiting  vehicles  from  stopping  on,  542. 
power  to  pave,  552. 

CROWDS, 

when  a  nuisance  to  collect  in  streets,  832. 
interfering  with  travel,  881. 

CUL-DE-SAC, 

when  and  when  not  a  highway,  2. 
indictment  for  obstructing,  2,  n. 

character  as  highway  lost  where  access  to  highway  at  both  ends  en- 
tirely cut  off,  2,  n. 

CULVERT, 

not  a  bridge,  31,  n. 

as  extra  work  in  improvement,  652. 

injuries  caused  by  falling  into,  1017. 

duty  of  railroad  company  to  construct,  1017. 

CURATIVE  STATUTES, 

doctrine  governing,  523. 

power  of  legislature  to  pass,  776. 

construction  of,  777. 

not  always  applicable  to  jurisdictional  matters,  777. 

retroactive  effect,  778. 

CURBSTONES, 

power  to  provide,  552. 
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affecting  duty  to  repair  streets,  788. 
railway  crossings  by,  1019. 
law  of  the  road  by,  1078. 


D 
DAM, 

taking  property,  compensation  for,  228. 
consequential  Injury  from  construction  of,  299. 

DAMAGES, 

from  traveling  extra  viam,  17. 

for  detention  while  building  bridge,  43. 

for  negligence  in  failing  to  repair  bridges,  59. 

for  failure  to  repair  bridges,  61. 

from  constructing  bridge,  69. 

negligence  In  constructing  turnpike,  81. 

by  change  of  grade,  85,  n. 

from  cutting  down  toll-gate,  102. 

caused  by  turnpike  out  of  repair.  111. 

for  Injuring  highway,  118. 

at  common  law  for  seizure  of  property,  220. 

rule  for  compensation  In  eminent  domain  proceedings,  237. 

set-off  against  benefits,  274. 

but  one  assessment  of,  283. 

for  negligence  in  taking  property,  285. 

for  obstruction  of  street,  285. 

for  unlawful  use  of  highway,  285,  n. 

where  whole  of  tract  is  appropriated  for  highway,  286. 

to  particular  tract  taken  for  highway,  288. 

possibility  of   reverter   not   considered   in   assessing   compensation 

under  eminent  domain,  290,  n. 
when  witness  not  allowed  to  testify  to,  291. 
sales  and  offerings  as  evidence  of  market  value  on  condemnation, 

292. 
where  property  adapted  to  particular  purpose,  295. 
consideration   of  adaptability  on  question  of   compensation   under 

eminent  domain,  296. 
allowance  on  condemnation  must  not  be  remote  or  speculative,  296. 
no  compensation  for  consequential,  297. 
limit  of  time  to  file  claim  for,  304. 
mode  of  filing  claim  for,  304. 
where  proceedings  discontinued,  306. 
how  discontinuing  proceedings  affects,  307. 
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measure  of  in  case  of  discontinuance,  308. 

nature  of  duty  of  determining,  309. 

legislature  cannot  assess,  309. 

impartial  tribunal  to  assess,  321. 

when  only  question  submitted  to  viewers,  329,  n. 

oath  of  persons  assessing,  340. 

when  purchaser  entitled  to,  349. 

open  and  close  on  question  of,  395.    j 

how  should  be  stated  in  report  of  viewers,  400. 

statement  of  in  report  of  viewers,  402. 

setting  aside  report  in  condemnation  cases  for  inadequacy  or  ex- 

cessiveness  of  damages,  407. 
accepting  cuts  off  right  to  appeal,  421. 
how  question  of  reviewed,  426. 
estoppel  by  acceptance  of,  434. 

for  taking  for  section  line  road,  438.  , 

to  landowners  on  alteration  of  highways,  461. 
caused  by  construction  or  maintenance  of  highway,  474. 
by  driving  stock  along  highway,  508. 
counties  maintaining  suits  for,  532. 
consequential  from  change  of  grade,  554. 
by  negligence  in  making  improvement,  554. 
for  negligence  in  constructing  sewer,  561. 
Injury  to  traveler  while  constructing  sewer,  564. 
for  failure  to  improve  or  repair,  574. 
statutory  right  to  for  change  of  grade,  584. 
all  recoverable  in  one  action,  585. 

payment  or  tender  before  there  is  right  to  proceed,  595. 
for  trespass  of  public  officer,  598. 
none  for  failure  to  award  bid,  638. 
for  delay  in  completion  of  improvement,  649. 
right  of  contractor  to  recover  for  delay,  650. 
where  contractor  prevented  from  completing  work,  656. 
caused  by  obstruction  in  street,  823. 
notice  of  injury  before  bringing  suit  for,  824. 
action  for  for  obstructing  street,  854. 
rule  where  special  are  caused  by  nuisance,  854. 
where  crops  destroyed  by  travel  to  avoid  obstruction,  854. 
for  obstructing  water-course,  865. 
where  highway  officer  acts  without  authority,  868. 
by  negligence  in  operating  railroad,  892. 
when  city  may  recover  from  abutter,  911. 
where  there  is  incumbrance  on  land  conveyed,  921. 
for  negligently  injuring  street  railway  track,  962. 


GENERAL   INDES.  839 

[References  to  Sections— Vol.  I,  §§  1-661;  Vol.  II,  §§  662-1194.'] 
DAMAGES— Continued. 

street  railway  company  liable  for  on  account  of  personal  injuries, 
967. 

extent  of  for  injury  by  street  car,  967,  n. 

for  negligently  driving  against  street  car,  984. 

city  recovering  over  from  street  railway  company,  986. 

Injuries  by  delay  in  making  repairs,  1012.  , 

caused  by  failure  of  railway  company  to  repair  street,  1056. 

for  unlawful  use  of  street,  1062. 

for  destroying  easement  of  access,  1063. 

where  railroad  built  in  street,  1063. 

elements  of  where  railroad  built  in  street,  1063. 

where  there  has  been  concurring  negligence,  1098. 

measure  of  in  personal  injury  cases,  1168. 

measure  of  in  actions  for  death,  1169. 

discretion  of  jury  in  assessing,  1169. 

remedy  over  of  city  for  recovery  of,  1170. 

right  to  on  vacation,  1193. 

when  right  to  is  a  personal  one,  1193. 

to  property  owner  on  vacation  of  street,  1194. 
See  Benefits;  Compensation;  Consequential  Damages;   Special  Damages. 

DAMNUM  ABSQUE  INJURIA, 

application  of  maxim,  43,  n,  298. 

DANGER, 

duty  to  warn  travelers  of,  796,  803. 

care  to  be  proportioned  to,  817,  818,  1029. 

effect  of  knowledge  of,  818. 

railway  track  as  warning  of,  1026. 

liability  for  misleading  party  into  place  of,  1026. 

liability  of  railway  company  for  putting  traveler  in  unusual,  1028. 

duty  of  railway  company  after  discovering  that  person  is  in,  1032. 

traveler  to  exercise  care  in  proportion  to,  1035. 

DANGEROUS  MACHINERY, 

liability  for  injuries  caused  by,  906. 
automobiles  not  dangerous  per  se,  1108. 

DAY  IN  COURT, 
what  is,  221. 
interested  parties  entitled  to,  343. 

See  Due  Process  of  Law;   Hearing. 

DEAD  HORSES, 

horses  frightening  at,  794. 
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effect  of  before  acceptance  of  dedication,  165',  n. 

effect  of  death  of  owner  pending  condemnation  proceedings,  303. 

effect  of  death  of  principal  contractor,  646. 

measure  of  damages  in  actions  for,  1169. 

evidence  in  actions  for  causing,  1169. 

DEBT  LIMIT, 

excess  as  ground  for  injunction  against  assessments,  775. 

DEBTS, 

compelling  city  to  pay,  514,  n. 

DECAY  OF  TIMBER, 

notice  of  tendency  to,  63,  73,  799,  808. 

DECLARATIONS, 

as  proof  of  dedication,  136. 
as  affecting  dedication,  144,  180. 

showing  those  of  landowner  to  establish  dedication,  186. 
do  not  affect  fixed  dedication,  186. 
in  personal  injury  cases,  1138,  n. 
showing  in  personal  injury  case,  1156. 
See  Admissions. 

DECLARATORY  RESOLUTION, 

See  Resolution. 
DEDICATION, 

of  street  does  not  deprive  owner  of  right  to  mine  underneath,  20. 

by  map  or  plat,  21. 

definition  and  kinds,  122. 

statutory  dedication,  123. 

necessity  of  entire  acceptance,  123. 

defective  statutory  dedication  may  be  good  at  common  law,  124. 

when  fee  passes  by,  125. 

effect  of  annexing  conditions  to,  125. 

to  take  effect  in  the  future,  125. 

distinction  between  statutory  and  common  law,  125. 

common-law  dedication  does  not  convey  fee,  125,  n. 

acceptance  of  statutory  dedication,  126. 

acknowledgment  of  plats,  126. 

record  of  plats,  126. 

effect  of  change  in  corporate  government  or  boundaries,  127. 

by  maps  or  plats  and  sale  of  lots,  127. 

from  lapse  of  time,  127. 

streets  dedicated  by  plat  and  sale  of  lots  need  not  be  opened  imme- 
diately, 129. 

construction  of  maps  and  plats,  130. 

how  affected  by  intention  of  donor,  130. 
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construction  of  maps  or  plats,  131. 
lot-owners  may  enforce,  132. 
when  cannot  be  revoked,  132. 

purchaser  acquires  right  In  all  streets  shown  on  plat,  132. 
two  classes  of  common-law  dedication,  133. 
public  acting  on,  133. 
express  dedication,  134. 
In  wills,  135. 

illustrative  cases  of  dedication  by  writing,  135. 
proof  of  owner's  declarations,  136. 
express  or  implied  dedication,  136. 
illustrative  cases  of  oral  dedication,  136. 
implied  dedication,  137. 
intent  to  dedicate,  138. 

rights  acquired  on  faith  of  owner's  conduct,  139. 
mistake,  effect,  139. 
estoppel  to  deny,  139,  143. 

motive  of  party  making  dedication  not  material,  139,  n. 
intent  to  dedicate  need  not  always  actually  exist  in  mind  of  land- 
owner, 140. 
mistake  of  landowner,  141. 
negligence  of  landowner,  142. 
fraud  of  landowner,  142. 
owner  ignorant  of  rights,  143. 
permissive  use  or  license  no  dedication,  144. 
where  moral  turpitude  involved,  145. 

estoppel  of  landowner  by  open  conduct  relied  on  by  others,  146. 
use  with  assent  of  owner,  147. 

donor  does  not  warrant  fitness  of  land  for  street,  148. 
by  state  or  nation,  149. 

state  may  hold  property  for  public  or  private  purpose,  150. 
when  implied  against  public  corporations,  151. 

no  dedication  presumed  where  state  holds  property  for  public  pur- 
pose, 151. 
dedication  as  against  married  women,  152. 
as  against  married  v/omen  under  enabling  statutes,  153. 
as  against  infants,  154. 
disability  not  presumed,  154,  n. 
express  dedication  by  persons  under  disability,  155. 
express  dedication  by  married  women,  156. 
dower  cannot  be  claimed  in  dedicated  land,  157. 
by  whom  may  be  made,  158. 
dedication  must  be  by  owner,  158. 
by  person  before  acquiring  title,  158,  n. 
not  good  after  grantor  parts  with  title,  158,  n. 
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by  equitable  owners,  trustees  and  agents,  159. 
by  state  and  public  and  private  corporations,  160. 
by  private  corporations,  161. 
by  agents  of  corporations,  161. 
ratification  of  dedication  by  corporation,  161. 
no  grantee  other  tban  the  public  essential  to  dedication,  162. 
condition  that  no  cost  of  maintenance  shall  attach  void,  163. 
conditions  and  limitations' may  be  annexed  to,  163. 
terms  on  which  must  be  accepted,  163. 
revocation  of,  163,  n. 

presumption  that  public  takes  merely  an  easement,  164. 
lands  lying  alongside  navigable  stream,  164. 
who  may  accept,  165. 
acceptance  of  dedication,  165. 
how  acceptance  by  public  may  be  shown,  166. 
implied  acceptance  of,  167. 
evidence  of  acceptance,  168. 

improving  and  exercising  control  as  evidence  of  acceptance,  168. 
implied  acceptance  from  placing  street  on  policeman's  beat,  169. 
mowing  alley  not  an  implied  acceptance,  169. 
numbering  houses  on  street  not  implied  acceptance,  169. 
Implied  acceptance  by  suits  asserting  ownership  over  street,  169. 
implied  acceptance  from  lighting  street,  169. 
implied  acceptance  by  recognition  of  street  on  official  maps,  169. 
implied  acceptance  by  clearing  away  snow  from  street,  169. 
implied  acceptanfce  by  connecting  pipes  in  streets  of  annexed  sub- 
division with  general  system,  169,  n. 
implied  acceptance  by  granting  railroad  company  right  to  construct 

road  on  street,  169,  n. 
acceptance  by  public  use,  170. 
implied  acceptance  by  public  use,  171. 
acceptance  must  usually  be  within  reasonable  time,  172. 
revocation  of  acceptance,  172. 

conveyance  before  acceptance  as  revocation  of  offer,  172. 
evidence  of  intent  to  dedicate,  173. 

declarations  showing  intent  admissible  as  part  of  res  gestae,  173,  n. 
when  intent  to  dedicate  a  question  of  fact,  174. 
presumption  that  landowner  intended  what  acts  indicate,  175. 
presumption  of  conveyance  of  easement  rather  than  fee,  175. 
lost  records  and  defective  proceeding  raise  no  presumption,  175,  n. 
no  presumption  of,  175,  n. 
effect  of  user  after,  176. 
from  use,  177. 

time  of  use  necessary  to  establish  dedication,  177. 
no  specific  period  of  time  necessary,  178. 
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extent  and  character  of  use  necessary  to  establish  dedication,  179. 

acts  held  sufficient  to  establish,  180. 

of  land  for  support  of  street,  180. 

user  must  be  under  such  circumstances  as  to  show  intent,  181. 

evidence  of  dedication  from  acts  of  road  supervisor,  181. 

obstructing  old  way  and  opening  new  as  evidence  of  dedication,  181. 

acquiescence  of  owner- in  public  user  of  diverted  way,  181. 

enclosing  land,  leaving  strip  outside  as  evidence  of  dedication,  181. 

miscellaneous  eases  of  evidence  of  dedication,  181. 

situation  of  land  and  surrounding  circumstances  are  important,  182. 

wild  land,  182. 

evidence  to  rebut  dedication,  183. 

effect  of  statement  in  deed  that  none  intended,  183,  n. 

fences  and  barriers,  184. 

when  use  does  not  establish,  184. 

■when  cannot  be  presumed,  185. 

repairs,  payment  of  taxes  and  use  of  land  by  owner,  185. 

Owner  cannot  Impair  rights  acquired  on  faith  of  his  acts,  186. 

rights  of  public  fixed  by  acceptance  not  taken  away  by  subsequent 

acts  or  declarations,  186. 
abandonment  and  reversion,  187. 
substitution  or  diversion,  187. 
distinguished  from  prescription,  191. 
boundaries  fixed  by,  431. 
owner  cannot  withdraw,  442. 
effect  on  servitude,  483. 
when  city  cannot  make  of  its  ways,  507. 
delegation  of  power  to  dedicate  to  municipal  or  local  authorities, 

509,  n. 
legislature  has  power  to  dedicate,  509,  n. 
subsequent  will  not  confer  jurisdiction,  605. 

DEED, 

construction  of  provision  for  alley  way  for  use  of  grantee,  29. 

illustrative  cases  of  dedication  by  writing,  135. 

effect  of  statement  in  that  no  dedication  intended,  183,  n. 

as  evidence  of  prescriptive  highway,  198. 

estoppel  by  recitals  in,  434. 

on  foreclosure  sale,  764. 

usually  carries  fee  to  center  of  highway,  914. 

highway  referred  to  as  a  boundary,  917. 

when  carries  fee  to  the  entire  street,  918. 

effect  of  referring  to  contemplated  street  in,  919. 

vendee  taking  subject  to  highways,  922. 
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DEED — Continued. 

valid  assessment  may  constitute  an  incumbrance,  924. 
when  controls  on  reversion,  1191. 

See   IWCUMBEAJfCES. 

DE  FACTO  0FPICERS, 

responsibility  for  acts  of,  601. 

BFECT, 

failure  of  commissioners  to  take  oath,  340. 

of  parties  to  condemnation  proceedings,  354. 

effect  of  in  petition,  371. 

what  curative  statutes  can  cure,  523. 

In  plan  of  sewer,  liability  for,  565. 

what  amounts  to  in  street,  788,  n. 

miscellaneous  cases  of  defects  in  streets  and  highways,  805. 

notice  to  city  in  case  of  latent  highway  defects,  807. 

when  municipality  must  anticipate,  808. 

liability  where  abutter  causes  defects,  899. 

pleading  description  of  defect  causing  personal  injury,  1144. 

evidence  of  notice  of,  1157. 

See  iBEEQtrLABITIES. 

DEFECTIVE  ASSESSMENTS, 

legislative  validation  of,  776. 

DEFECTIVE  BRIDGE, 

caused  by  extraordinary  storm,  47,  n. 

liability  for,  63,  64,  65. 

notice  of,  73,  74. 

complaint  for  injuries  on,  1138. 

DEFECTIVE  CONDITION, 

before  dedication  accepted,  165. 

DEFECTIVE  CROSSING, 

liability  of  railroad  company  for,  1017. 

See  Railkoad  Ceossings. 
DEFECTIVE  NOTICE, 

collateral  attack  on,  360. 

DEFECTIVE  PERSONS, 

care  required  of  such  travelers,  1089. 

DEFECTIVE  PETITION, 

effect  on  jurisdiction,  371. 
amending,  371. 

DEFECTIVE  PLAN, 

liability  for  adopting,  565,  572. 
special  injury  by,  572. 
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DEFECTIVE  PROCEEDINGS, 

raise  no  presumption  of  dedication,  175,  n. 
effect  of  user  under,  193. 
waiver,  305. 

DEFECTIVE  ROAD, 

objects  in  road  amounting  to,  794. 

DEFECTIVE  SIDEWALK, 

county  not  liable  for,  535,  n. 
snow  and  Ice  on,  804. 

DEFECTIVE  STREET, 

actual  notice  of,  810. 

effect  of  knowledge  of,  818. 

using  with  knowledge  of  defects,  820. 

when  right  to  recover  because  of  confined  to  travelers,  822. 

who  may  complain  of,  822. 

special  or  peculiar  injury  from,  823.  ' 

notice  of  injury  received  on,  824. 

liability  of  municipality  to  motorists  and  cyclists,  1131. 

effect  where  plaintiff  has  knowledge  of,  1153. 

proof  of  by  opinion  evidence,  1162. 

caused  by  extraordinary  storms  and  floods,  1163. 

reasonable  time  in  which  to  remedy,  1163. 

DEFECTIVE  TURNPIKE, 
duty  to  repair,  112. 

DEFECTIVE  WAY, 

beyond  state  limits,  liability  for,  789,  n. 

DEFECTS  IN  PETITION 
how  reached,  335. 

DEFECTS  IN  SEWER, 
notice  of,  471. 

DEFECTS  IN  STREETS, 

injury  to  runaway  horse  by,  115. 

illustrative  cases  of,  790. 

falling  objects,  799. 

notice  of,  806. 

constructive  notice  of,  806. 

street  commissioner  may  be  liable  for  injury  by,  862,  n. 

DEFENDANTS, 

in  suits  for  injunctions,  853,  n. 
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DEFENSE, 

contributory  negligence  as,  76. 

in  action  for  toll,  106. 

to  action  for  obstructing  turnpike,  109. 

to  appropriation  proceedings,  396. 

of  ultra  vires,  599. 

to  assessment,  766. 

burden  of  proof  as  to  that  to  assessment,  767. 

in  actions  to  enforce  assessments,  768. 

statute  of  limitations  as  in  action  on  assessment,  769. 

failure  to  make  repairs,  want  of  funds,  789. 

that  property  owner  is  to  repair  is  not,  801. 

contributory  negligence  as,  817,  969. 

to  indictment  for  obstructing  highway,  847. 

mistake  of  law  is  not,  867. 

DEFINITION, 

of  highways,  1. 

highway  may  include  streets  and  alleys,  1,  n. 

of  driftway,  4. 

of  roads,  6,  7,  n. 

road  and  way  not  strictly  synonymous,  7,  n. 

section  and  other  line  roads,  12. 

of  street,  19,  25,  n. 

of  sidewalk,  23,  n. 

cross-walks,  24. 

of  alley,  27. 

of  bridges,  31. 

of  public  and  private  bridges,  32. 

of  public  bridges,  33. 

of  city,  61. 

of  county,  61,  527. 

of  turnpikes,  78,  79. 

of  toll,  95. 

of  shun-pike,  98. 

of  dedication,  122. 

of  statutory  dedication,  123. 

of  implied  dedication,  137. 

of  prescription,  188. 

of  eminent  domain,  205. 

of  lateral  support,  229. 

of  market  value,  290. 

of  consequential  injuries,  298. 

of  subject-matter,  337. 

of  "garden,"  433,  n. 

alteration  of  highway,  452. 
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DEFINITION— Continued. 
of  classification,  521. 
of  municipal  corporation,  539. 
of  repairs,  553. 
of  water-course,  557. 

difference  between  improvement  and  repair,  576. 
of  local  assessment,  663. 
square,  691. 

of  defect  in  street,  788,  n. 
of  independent  contractor,  814. 
of  traveler,  822. 
of  public  nuisance,  827. 
of  irreparable  injury,  850. 
of  ministerial  duty,  861. 
of  proximate  damages,  906,  n. 
of  incumbrance,  921. 
of  street  railway,  926. 
interurban  railroad,  992. 
motor-cycle,  1129. 

of  actual  and  constructive  notice,  1157. 
of  reversion,  1190. 

See  WoEDS  and  Phbases. 

DELAY, 

in  failing  to  repair  bridge,  73. 
in  discontinuing  proceedings,  307. 
amounting  to  waiver,  340. 
in  objecting  to  notice,  effect  of,  359. 
in  applying  for  writ  of  certiorari,  427. 
when  right  to  open  road  lost  by,  439. 
effect  of  in  opening  highway,  439. 
in  completion  of  improvement,  649. 
how  that  of  city  or  court  affects  contract,  650. 
excuse  for  that  by  contractor,  650. 
estoppel  by,  681,  731. 

mere  delay  not  necessarily  acquiescence  in  improvement  proceed- 
ings, 737. 
as  affecting  right  to  injunction,  770. 
in  applying  for  injunction  in  assessment  cases,  773. 
cutting  off  right  to  an  injunction,  897. 
street  railway  company  losing  franchises  by,  953. 
effect  of  in  making  repairs,  1012. 
in  objecting  to  railroad  in  street,  1062. 

See  Acts;  Conduct;  Estoppel. 
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DELEGATED  POWERS, 

legislature  resuming,  509. 
nature  and  scope  of,  513. 

DELEGATION  OP  AUTHORITY, 
to  construct  bridges,  41. 
to  build  and  maintain  toll  bridges,  54. 
of  power  of  eminent  domain,  219. 
of  power  to  dedicate  highways,  509,  n. 
jurisdiction  over  public  ways,  512. 
municipal  power  to  clean  streets  not  delegable,  512,  n. 
board  of  public  works  without  power  to  delegate  authority,  514. 
of  control  of  highways  to  municipalities,  540. 
by  municipality,  619. 
power  to  let  improvement  contract,  631. 
to  levy  local  assessments,  664. 
to  grant  use  of  streets,  934. 

DEMAND, 

as  condition  to  suit  to  enforce  assessment,  759. 
allegation  of  in  foreclosure  suit,  760. 

DEMURRER, 

to  petition,  376. 

objection  by,  388. 

in  suits  to  foreclose,  761. 

DEPOSITS, 

by  contractors  to  guaranty  good  faith,  635. 

forfeiture,  635. 

when  contractor  may  recover,  635,  n. 
See  Bonds. 
DEPOT  GROUND, 

right  to  lay  street  through,  245,  n. 

DESCRIPTION, 

sufficiency  of  description  of  dedicated  land,  126. 

sufficiency  of  in  petition,  355. 

of  road  or  highway  in  the  petition,  379. 

of  proposed  highway  in  petition,  380. 

sufficiency  of  description  of  road  in  appropriation  cases,  381. 

of-land  in  report  of  viewers,  400,  n. 

in  report  of  viewers,  403. 

in  order  establishing  way,  408,  447. 

sufficiency  on  alteration  of  highway,  456. 

in  order  for  alteration  of  highway,  457. 

sufficiency  of  in  improvement  resolution,  619. 

insufficiency  of  ordinance  authorizing  Improvement,  620. 

ordinances  sufficient  as  to  description  of  improvement,  621. 
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DESCRIPTION — Continued. 

aiding  by  reference  to  plans  and  specifications,  623. 
of  improvement  in  notice  inviting  bids,  739. 
in  estimate  of  improvement,  740,  n. 
of  property,  in  assessment,  743. 

parol  evidence  to  correct  and  make  certain  in  assessments,  743. 
place,  cause  and  nature  of  Injury  in  notices,  826. 
sufficiency  of  in  indictment  for  obstructing  highway,  847. 
how  that  In  deed  construed,  917. 

evidence  to  aid  that  In  deed,  919.  ' 

whether  description  bounding  on  street  Impliedly  warrants  its  ex- 
istence, 928. 

DEVIATION, 

effect  of  in  locating  highway,  408. 

from  line  of  way,  effect,  437,  866. 

effect  of  Immaterial,  590. 

See  Extra  Viam. 
DEVIATION  FROM  PLAN, 

power  in  reference  to,  718. 

DEVISEES, 

as  owners,  347,  n. 

DIAGRAM, 

to  aid  defective  highway  order,  439,  n. 
See  Maps. 
DIGGING  INTO  STREETS, 

consent  to  be  secured,  490. 

DILIGENCE, 

duty  to  traveler  to  use,  18. 

DIMINUTION  OF  BUSINESS, 

does  not  amount  to  a  taking,  243. 

DIRECT  ATTACK. 

on  voidable  proceedings,  329. 

for  lack  of  oath  of  commissioners,  340,  n. 

when  will  prevail  against  defective  petition,  371. 

appeal  is,  419. 

on  proceedings  to  improve,  607. 

See  Appeal;  Certiobaei;  Collateeai  Attack. 

DIRECTING  VERDICT, 

personal  injury  actions,  1167. 

DISABILITY, 

to  dedicate  not  presumed,  154,  n. 
prescription  as  against  persons  under,  199. 
See  Legal  Disability. 
54 — Elliott  R.  and  S. 
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DISCONTINUANCE, 

of  old  highway  on  alteration,  455. 
operation  of  street  railways,  955'. 

DISCONTINUANCE  OF  HIGHWAY, 
reversion  on,  1190. 

See  Abandonment,  Vacation  and  Reversion. 

DISCONTINUING  PROCEEDINGS, 
effect  of,  306,  307. 
costs  and  expenses  on,  307. 
how  late  may  be  done,  307. 
what  included  in  costs  on,  307. 
attorneys'  fees  on,  307. 

DISCRETION, 

as  to  location  of  bridges,  50. 

public  authorities  in  matter  of  erection  of  bridges,  56. 

in  manner  of  building  bridge,  71. 

as  to  location  of  toll-gates,  100. 

disinclination  of  courts  to  interfere  with  discretion  of  municipality 

as  to  property  condemned,  256. 
as  to  route  and  extent  of  land  taken,  257. 
in  determining  necessity  for  taking,  315. 
of  legislature  in  selecting  tribunal,  321. 
in  allowing  amendments  to  petition,  385. 
of  appraisers  as  to  hearing  evidence,  394. 
as  to  width  of  highway,  436. 
mandamus  will  not  lie  to  control,  439. 
of  board  in  alteration  of  highway,  458. 
legislature  may  exercise,  514. 
of  legislature  as  to  kind  of  notice,  517. 
as  to  grading  and  improving  streets,  551. 
as  to  construction  of  drains  and  sewers,  560. 
of  local  authorities  as  to  improvements  and  repairs,  570. 
of  highway  officers,  583. 

of  local  authorities  as  to  width  of  highway  to  be  improved,  588. 
review  of  abuse  of,  588. 

of  local  authorities  as  to  kind  of  improvement,  602. 
courts  will  not  interfere  to  control,  603. 
of  local  officers  in  making  improvement,  603. 
as  to  who  is  lowest  and  best  bidder,  636,  771. 
in  accepting  and  rejecting  bids,  637. 
as  to  part  of  street  to  be  improved,  694,  719,  n. 
of  legislature  as  to  improvement  proceedings,  738. 
as  to  granting  injunction  in  assessanent  cases,  774. 
as  to  use  of  parts  of  street,  800. 
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of  city  in  control  of  electric  wires  and  poles,  1066. 

of  jury  in  assessing  damages,  1169. 

of  local  authorities  as  to  vacation  of  streets,  1183. 

DISCRETIONARY  DUTIES, 

no  liability  for  failure  to  exercise,  813,  858. 
liability  for  negligence  in  performing,  859. 
test  for  determining,  861. 

DISCRETIONARY  POWERS, 

injunction  does  not  lie  to  control,  450. 
no  action  for  failure  to  exercise,  574,  841. 
mandamus  does  not  lie  to  control,  874. 

DISCRIMINATION, 

by  exemption  from  toll,  103. 

in  collection  of  toll,  104. 

validity  of  statute  attempting  to  make,  519. 

none  to  be  made  in  awarding  bids,  725. 

DISMISSAL, 

of  defective  petition,  371. 
raising  objections  by  motion  for,  386. 
of  appeal,  effect  of,  423. 

right  to  dismiss  condemnation  proceeding  after  possession  taken, 
306,  n. 

DISSOLUTION  OF  CORPORATION, 
effect  of,  511. 

DISTRICTS, 

assessment  districts,  695. 

DITCH, 

across  highway,  when  a  nuisance,  827. 

See  Deains  and  Sewees. 
DIVERSION, 

acquiescence  by  landowner  in  diverted  highway  as  evidence  of  dedi- 
cation, 181. 
dedication  of  diverted  highway,  187. 

DIVERTING  PLOW  OF  WATER, 
negligence  in,  558. 

DOMINANT  ESTATE, 

rights  of  owner  of,  482. 

DONATIONS, 

accepting  to  aid  in  building  bridges,  55. 
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DONEE, 

cannot  change  character  of  servitude,  507. 

DONOR  IN  DEDICATION, 

does  not  warrant  fitness  of  land  for  street,  148. 
what  he  may  reserve,  163. 
reserving  rights  to  himself,  164,  n. 

DOWER, 

cannot  be  claimed  in  dedicated  land,  157. 
not  a  vested  right,  347. 

DRAINAGE, 

facility  for  as  a  special  benefit,  279. 
use  of  suburban  road  for,  486. 
compensation  where  road  used  for,  486. 
highway  cannot  be  destroyed  by  use  for,  487. 
duty  to  provide  outlet  for,  572. 

DRAINS, 

duty  to  construct  bridges  over  channels  enlarged  for  drainage  pur- 
poses, 48. 
power  to  construct  in  street,  484. 
right  to  construct  in  public  streets,  490. 
abutters  may  compel  restraint  of  surface  water,  556,  n. 
not  a  natural  water-course,  557,  n. 
right  to  construct  on  private  property,  559,  n. 
sewage  into  streams,  562. 
regulation  of  private,  569. 
as  a  part  of  street  improvement,  694,  n. 
highway  officers  no  authority  to  cut,  861,  n. 
right  of  abutter  to  sink  in  road,  876. 
abutter  benefited  by,  894. 

DRAINS  AND  SEWERS  IN  HIGHWAYS, 
authority  to  construct,  555. 
when  part  of  street  improvement,  555. 
casting  water  on  adjoining  lands,  556. 
obstruction  of  natural  water-course,  557. 
diverting  flow  of  water,  558. 
discharge  of  sewage  beyond  city  limits,  559. 
discretion  of  local  authorities,  560. 
liability  for  negligence,  561. 
liability  for  failure  to  keep  sewer  in  repair,  563. 
liability  to  travelers,  564. 
liability  for  defects  in  plan,  565. 
no  liability  for  mere  error  of  judgment,  566. 
extraordinary  floods,  567. 
authority  to  construct  sewers  cannot  be  abdicated,  568. 


GENERAL    INDEX.  853 

[References  to  Sections— Vol.  I,  §§  1-661;  Vol.  II,  §§  66^-119^.1 
DRIFTWAY, 

•what  is,  4. 

DRIVER  OF  VEHICLE, 

effect  of  negligence  of,  116. 

rights  of  compared  with  those  of  footmen,  1086. 

bound  to  anticipate  footmen,  1089. 

negligence  of  where  horse  runs  away,  1095. 

Imputing  his  negligence  to  passenger,  1097. 

liability  where  he  is  not  servant  of  passenger,  1099. 

when  negligence  of  not  imputed  to  passenger,  1099. 

DRIVING  ON  STREETS, 

power  to  regulate,  542. 

DUE  PROCESS  OP  LAW, 

taking  property  without,  98. 

in  taking  private  property,  206. 

federal  question,  211,  n. 

notice  essential  to,  221,  343. 

compensation  essential  to,  261. 

when  compensation  must  be  paid  or  tendered,  271. 

tribunal  of  judicial  character  necessary,  315,  n. 

where  there  is  no  jurisdiction,  419,  n. 

statutes  denying  are  unconstitutional,  517. 

hearing  essential  to,  517. 

as  to  benefits,  699,  n. 

what  amounts  to,  699,  738. 

DUTIES, 

respecting  alleys,  30. 

of  public  corporations  as  to  their  bridges,  36. 

of  persons  while  constructing  bridge,  43. 

of  canal  or  railroad  company  to  provide  safe  bridge,  48. 

breach  of  as  negligence,  65. 

of  highway  officers,  445. 

presumption  as  to  performance  of,  719. 

when  presumption  as  to  performance  of  applies,  719. 

liability  of  municipality  for  failure  of  officers  to  perform,  765. 

liability  of  highway  officer  for  breach  of,  857. 

classes  of,  858. 

recovery  in  personal  injury  cases  based  on  breach  of,  1138. 

how  shown,  1138. 

specific  duty  to  plaintiff  must  be  shown,  1139. 

presumption  that  local  officers  discharge,  1151. 
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DUTY  TO  REPAIR, 

resting  upon  owners  of  toll  bridges,  47. 
extent  of,  790. 

evidence  of  subsequent  repairs  as  tending  to  show,  1161. 
See  Neglect  or  Duty  to  Repaib. 


E 
EARTH, 

right  to  remove,  81. 

removing  from  street,  529,  n. 

obstructing  street  by,  561. 

tendency  to  settle,  notice  of,  627,  n. 

when  municipal  corporation  may  remove  from  street,  879. 

EASEMENT, 

where  turnpike  abandoned,  80. 

turnpike  company  acquiring,  81,  n. 

taken  by  dedication,  125,  n. 

what  necessary  to  uphold,  144. 

when  that  only  taken  by  dedication,  164. 

co-extensive  with  user,  193. 

interference  with  as  a  taking  of  property,  226. 

destruction  of  as  a  taking,  228. 

appropriating  for  public  way,  239. 

when  that  only  can  be  taken,  251. 

can  only  be  taken  unless  clear  authority  to  take  fee,  254. 

usually  taken  for  highways,  255. 

rights  of  owner  of  fee  where  it  is  taken,  259. 

proof  of  by  reputation,  447. 

extent  of  that  in  streets  generally,  495. 

extent  of  use  of,  495. 

all  that  public  acquires,  499. 

highways  regarded  as,  499,  n. 

owner  of  fee  cannot  disturb,  501. 

county  bringing  action  to  protect,  533. 

assessment  where  railroad  or  turnpike  company  has  in  street,  705. 

when  corporation  which  has  must  improve  or  repair  street,  714. 

abutter's  right  subject  to,  876. 

right  of  abutter  to  that  of  access,  light  and  air,  882. 

of  access  by  abutters,  884. 

grant  of  in  street,  1050. 

EASEMENT  OF  ACCESS, 

electric  railway  poles  interfering  with,  887,  n. 
compensation  where  it  is  destroyed,  888. 
compensation  where  bridge  or  viaduct  destroys,  889. 
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remains  in  abutter,  891. 

compensation  where  street  railway  impairs,  928. 
damages  for  destroying,  1063. 

See  Access;  Right  op  Access. 

EDUCATIONAL  INSTITUTIONS, 

property  subject  to  condemnation,  240. 

EDUCATIONAL  PURPOSES, 

property  used  for  cannot  be  sold  on  assessment,  709. 

EJECTMENT, 

as  remedy  where  compensation  not  paid  or  tendered,  272. 

when  abutter  may  maintain,  489,  500,  896. 

by  counties  and  municipalities,  533. 

as  remedy  where  street  is  obstructed,  854. 

against  penitentiary  warden  for  obstruction  of  street,  896. 

as  remedy  against  railroad  in  street,  1062. 

ELECTIONS, 

to  authorize  issuance  of  bonds,  660. 
certificate  filed  out  of  time,  779. 

ELECTRIC  CARS, 

negligence  to  run  at  high  rate  of  speed,  1058. 
See  Steeet  Caes. 
ELECTRIC  COMPANIES, 

grant  of  right  to  use  streets,  545. 

regulating  use  of  streets  by,  1066. 

charter  and  contract  rights,  1069. 

liability  of  for  injuries  to  persons  using  highways,  1070. 

duty  of,  1071. 

are  not  insurers,  1071. 

liability  of  for  negligence,  1072. 

duty  and  liability  of  companies  in  regard  to  wires,  1073. 

ELECTRIC  CURRENTS, 

interference  with,  1077. 

injunction  as  remedy  to  prevent  interference  with,  1077. 

ELECTRICITY, 

injuries  from,  979. 

ELECTRIC  LAMP, 

oflBcer  attempting  to  relight  not  a  trespasser,  1075,  n. 
See  Lights. 
ELECTRIC  LIGHT  PLANTS, 

occupancy  of  highways,  836. 
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ELECTRIC  LIGHT  POLES  AND  WIRES, 
not  an  additional  burden,  895. 
power  to  require  change  in  location  of,  1067. 

ELECTRIC  RAILWAY, 

effect  of  use  of  bridge  by,  33. 

making  bridges  safe  for  use  by,  47. 

right  to  lay  Its  line  on  turnpike,  120,  n. 

as  an  additional  burden,  489. 

when  regarded  as  an  additional  burden,  887. 

right  to  top  trees,  1052. 

ELECTRIC  WIRES, 

requiring  them  to  be  placed  underground,  1067. 

power  to  change  location  of,  1067. 

degree  of  care  to  prevent  injury,  1071,  n. 

sufficiency  of  allegations  in  complaints  for  injuries,  1073. 

injuries  by  low-hanging  wires,  1073. 

burden  of  proof  where  person  injured  by,  1076. 

conflicting  uses  of,  1077. 

ELECTRIC  WIRES  AND  POLES  IN  STREETS, 
municipal  control  of  telephone  lines,  1064. 
police  power,  1064. 
post  roads,  1064. 
consent  of  municipality,  1065. 
conditions  to  placing,  1065. 

regulation  of  use  of  streets  by  electric  companies,  1066. 
Illustrative  eases  of  regulation  of  use  of  streets,  1067. 
limitations  of  police  power,  1068. 
vested  rights,  1068. 
liability  of  electric  companies  for  injuries  to  persons  using  highway, 

1070. 
duty  of  electric  companies,  1071. 
degree  of  care  required  concerning,  1071. 
liability  of  electric  companies  for  negligence,  1072. 
duty  of  municipality  respecting  use  of  streets,  1074. 
application  of  the  doctrine  of  contributory  negligence,  1075. 
presumption  of  negligence,  1076. 
res  ipsa  loquitur,  1076. 
conflicting  uses  of  electric  wires,  1077. 
Interference  of  currents,  1077. 

ELEVATED  RAILROAD, 

measure  of  damages  from  erection  of,  883,  n. 
erection  as  a  taking  of  property,  883. 
as  street  railway,  926,  n. 
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EMBANKMENTS, 

causing  flowage  of  lands,  compensation  for,  228. 
compelling  railroad  company  to  construct,  243,  n. 
damages  where  street  railway  raises  in  street,  928. 
duty  to  repair  at  railroad  crossings,  1010. 
as  obstructions  in  street,  1018. 

EMERGENCIES, 

acts  of  travelers  in  emergencies  as  contributory  negligence,  1154. 

EMINENT  DOMAIN, 

acquisition  of  private  ways,  13. 

cannot  be  used  to  secure  private  way,  13. 

constitutionality  of  statutes  conferring  power  to  establish  private 
roads,  14. 

in  opening  alleys,  30. 

turnpike  companies  may  exercise  right  of,  86. 

Inherent  in  sovereignty,  204. 

distinguished  from  police  power,  204. 

definition  and  nature  of,  205. 

as  an  attribute  of  sovereignty,  208,  n. 

condemnation  under  does  not  impair  obligation  of  contracts,  209. 

power  of  cannot  be  bartered  away,  209. 

removing  proceedings  under  to  federal  court,  210. 

necessity  for  taking  founded  on,  212. 

no  power  to  establish  private  way  under,  215. 

statute  essential  to  exercise  of,  217. 

delegating  power  of,  219. 

not  essential  that  statutes  should  provide  for  all  details  of  pro- 
cedure, 219. 

constitutional  provisions  for  compensation  where  property  is  taken 
or  damaged,  225. 

meaning  of  phrase  "taken  or  damaged,"  225. 

change  of  toll  road  to  free  road,  235,  n. 

paper  location  of  street  not  a  taking,  236. 

cutting  down  shade  trees  to  improve  street  not  a  taking,  236,  n. 

when  property  "damaged,"  237. 

constitutions  requiring  compensation  where  property  taken  or  dam- 
aged, 237. 

compensation  under  English  statutes  for  property  "injuriously  af- 
fected," 237. 

right  to  compensation  for  changes  of  grade  obstructing  access,  237. 

all  private  property  subject  to,  239. 

illustrative  cases  as  to  property  that  may  be  taken,  240. 

property  of  educational  and  religious  institutions  subject  to  con- 
demnation, 240. 

shares  of  corporate  stock  subject  to  condemnation,  240. 
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homestead  subject  to  condemnation,  240. 

cemetery  property  subject  to  condemnation,  240. 

property  of  owner  under  disability  subject  to  condemnation,  240. 

buildings  subject  to  condemnation,  240. 

mortgaged  property  subject  to  condemnation,  240. 

riparian  rights  subject  to  condemnation,  240. 

property  in  hands  of  receiver  subject  to  condemnation,  240. 

contracts  subject  to  condemnation,  240. 

educational  property  subject  to  condemnation,  240. 

exercise  of  power  of  does  not  impair  contracts,  241. 

power  of  one  corporation  to  condemn  franchise  of  other  corpora- 
tion, 241. 

authority  for  a  second  taking  must  be  clear,  245. 

corporations  take  subject  to  right  of,  248. 

estate  to  be  seized  under,  250. 

easement  usually  taken  for  highways  and  the  like,  255. 

discretion  as  to  route  and  extent  of  highway  taken,  257. 

power  of  is  a  continuing  power,  260. 

payment  or  tender  of  compensation,  263. 

must  be  exercised  pursuant  to  statute,  265. 

designation  of  fund  for  payment  of  condemned  property,  269. 

certainty  of  compensation,  269. 

constitutional  provisions  for  prepayment,  271. 

when  benefits  may  be  set  off,  276. 

measure  of  damages  where  whole  of  tract  is  taken,  286. 

what  are  separate  parcels,  288. 

damages  where  injury  to  particular  tract,  288. 

cases  showing  one  parcel  regarded  entirety  and  one  separate,  289. 

possibility  of  reverter  not  considered  in  assessing  damages,  290,  n. 

measure  of  compensation  under,  291,  n. 

prior  awards  as  evidence  of  value  of  condemned  property,  292. 

evidence  of  admissions  of  owner  on  question  of  value,  292. 

sales  and  offerings  as  evidence  of  market  value,  292. 

price  paid  as  evidence  of  market  value,  292. 

compensation  for  improvements,  294. 

consideration  of  adaptability  to  special  use  on  question  of  compen- 
sation, 296. 

compensation  where  land  held  as  tenancy  by  entirety,  300. 

compensation  to  person  entitled  to  deed  not  yet  received,  301. 

compensation  to  purchaser  of  land  subject  to  mortgage,  301. 

effect  of  death  of  owner  pending  proceedings  on  right  to  compensa- 
tion, 303. 

right  to  dismiss  proceedings  after  possession  taken,  306,  n. 

special  proceedings,  309. 

effect  of  failure  to  make  mortgagee  party  to  proceedings,  349,  n. 
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effect  on  abutters  of  widening  or  narrowing  highway,  459. 
whether  vacation  amounts  to  taking  of  property,  461. 
exercise  of  to  secure  gas  supply,  489. 
taking  water  under,  558. 

compensation  to  lower  proprietors  for  use  of  stream  for  sewage  pur- 
poses, 562. 
referring  authority  to  construct  sewers  to,  568. 
resorting  to  in  favor  of  telegraph  and  telephone  companies,  893. 
right  of  street  railway  to  take  property  under,  932. 
securing  right  to  use  railway  tracks  by  exercise  of,  966. 
whether  interurban  railroads  an  additional  burden,  995,  996. 
exercise  by  interurban  railroads,  1002. 
opening  street  through  railroad  yard  under,  1055. 
freight-carrying  street  railway  as  added  burden,  1108a. 
See  Appeopkiation  of  Propeety;  Peoceduee  in  Appeopbiation  Cases. 

EMPLOYES, 

liability  of  street  railway  company  for  willful  acts  of,  968. 
duty  of  railway  company  as  to,  1029. 
liability  for  negligence  of,  1098. 

See  Masteb  and  Seevant. 

ENABLING  STATUTES, 

dedication  by  married  woman  under,  153. 

ENCROACHMENTS, 

how  affect  way  by  prescription,  194,  n. 

abutter  may  resist,  500. 

on  sidewalk,  adverse  possession,  1188. 

See  Obsteuctions  and  Enceoachments. 

ENFORCING  ASSESSMENTS, 
mode  of,  752. 

ENGINEER, 

filing  plans  and  specifications  with,  624. 

making  estimate  in  improvement  proceedings,  654,  740. 

when  estimate  of  is  conclusive,  740,  n. 

assessment  by  adopting  estimate  of,  741. 
See  Stjevetob. 
ENGINEER'S  STAKES, 

injury  caused  by  those  left  in  street,  1017. 

ENGLISH  LAWS, 

compensation  for  property  "injuriously  affected,"  237. 

ENTIRETY, 

grant  to  street  railway  must  be  accepted  as,  951. 
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ENTRIES  ON  LAND, 

when  do  not  constitute  a  taking,  236. 

ENTRY  BOOK, 

securing  list  of  owners  from,  350. 

EQUAL,  PROTECTION  OF  THE  LAWS, 
must  not  be  denied,  518. 

EQUIPMENT, 

duty  of  street  railway  companies  as  to  equipment,  971. 

EQUITABLE  ESTOPPEL, 

implied  dedication  founded  on,  137. 

doctrine  of,  143,  n. 

where  there  has  been  moral  turpitude,  145. 

where  party  has  notice,  355. 

where  highway  abandoned,  1189. 

See  Estoppel. 
EQUITABLE  OWNERS, 

dedication  by,  145. 

See  Paeties. 
EQUITY, 

preventing  revocation  of  dedication,  125. 

resorting  to  where  there  is  no  adequate  legal  remedy,  449. 

relieving  from  mutual  mistake,  648. 

laches  in  applying  for  injunction  in  assessment  cases,  773. 

resorting  to  for  remedy  against  obstruction  of  highway,  849. 
See  Injunction;  Mandamus. 
ERROR, 

effect  of  In  matters  of  jurisdiction,  339. 

effect  of  in  report  of  viewers,  400. 

specifying  in  application  for  writ  of  certiorari,  427. 

when  property  owners  estopped,  to  question,  731,  732. 

curing  by  subsequent  legislation,  776. 

ERROR  OP  JUDGMENT, 

effect  of  by  municipality,  82. 

liability  for,  565. 

when  no  liability  for,  566,  859. 

ESTABLISHMENT  OF  HIGHWAY, 
proof  of,  392. 

See  Highway. 
ESTATE, 

legislature  determining  that  to  be  taken  on  condemnation,  250. 
holder  of  which  entitled  to  compensation,  253. 
See  Basement. 
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ESTIMATES, 

right  to  correct  mistake  in,  588. 

effect  of  adoption  of,  595,  n. 

preliminary  in  proceedings  to  improve,  612. 

for  Improvements,  613. 

may  be  assigned,  644. 

effect  where  contractor  makes  mistake  in,  648. 

as  a  part  of  improvement  proceedings,  740. 

suflSclency  of,  740. 

burden  of  proof  where  they  are  impeached,  740. 

when  those  of  engineer  or  surveyor  conclusive,  740,  n. 

ESTOPPEL, 

making  public  way  of  private,  5. 
to  deny  that  turnpike  is  a  highway,  88. 
by  dedication,  125. 
to  deny  dedication,  126. 
Implied  dedication  rests  on,  132,  137. 
to  deny  dedication,  139,  145,  180. 
negligence  or  fraud  not  necessary  to  create,  142. 
to  correct  mistakes  in  dedication,  145. 
of  landowner  by  conduct  relied  on  by  others,  146. 
founded  on  admissions,  146. 
when  married  woman  not  bound  by,  152. 
as  against  married  woman,  152. 
of  married  woman  under  enabling  statutes,  153,  n. 
of  infants  by  dedication,  154. 
of  corporation  to  deny  dedication  of  agent,  161. 
to  revoke  dedication,  172. 
of  landowner  to  deny  dedication,  177. 
of  public  to  claim  dedication,  185,  n. 
by  accepting  payment  of  damages,  305. 
to  take  appeal,  421. 
pleading,  421. 

of  landowner  to  question  location,  434. 
when  created  by  moving  fences,  434. 

petitioners  for  laying  out  way  not  estopped  to  deny  subsequent  loca- 
tion, 434. 
to  deny  location  of  highway,  443. 
by  delay,  681. 

acceptance  of  benefits  as  waiver  of  notice  of  assessment,  702. 
of  property  owner  to  question  proceedings,  731. 
extent  of  doctrine  of  as  applied  to  assessments,  732. 
how  far  applied  to  mere  errors  and  irregularities,  732,  n. 
as  defense  to  collateral  attack,  732,  n. 
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to  question  proceedings  by  one  who  has  requested  change  in  specifi- 
cations, 733. 

where  owner  induces  proceedings,  733. 

when  none  to  object  to  assessment,  734. 

when  joining  in  petition  does  not  create,  734. 

of  landowner  to  question  constitutionality  of  law,  735. 

not  a  federal  question,  735,  n. 

based  on  conduct,  735,  n. 

to  complain  of  performance  of  contract,  736. 

of  wife  by  act  of  husband  acquiescing  in  improvement  proceedings, 
736. 

to  complain  of  making  and  form  of  contract  for  improvement,  736. 

to  complain  of  rule  of  apportionment,  736. 

far-reaching  applications  of  doctrine  in  assessment  cases,  736. 

to  complain  of  invalidity  of  ordinance  for  improvement,  736. 

to  complain  of  formation  of  assessment  district,  736. 

to  complain  of  failure  to  give  statutory  notice,  736. 

where  proceedings  for  Improvement  absolutely  void,  737. 

mere  delay  not  necessarily  acquiescence,  737. 

cases  where  no  estoppel  in  improvement  matters,  737. 

payment  of  assessment  as  estoppel  to  contest  validity  of  assessment, 
751. 

to  maintain  action  for  injunction,  897. 

to  object  to  railroad  in  street,  1062. 

to  deny  that  road  is  a  public  road,  1062. 

as  against  municipal  corporation,  1187. 

where  highway  abandoned,  1189. 

See  Acts;  Conduct;  Delay;  Wajvee. 
EVIDENCE, 

parol  evidence  to  construe  maps  or  plats,  131. 

declarations  of  owner  to  show  dedication,  136. 

to  establish  Implied  dedication,  137. 

disability  to  dedicate  not  presumed,  154,  n. 

of  acceptance  of  dedication,  166,  177. 

of  acceptance  of  highway,  168. 

when  that  as  to  subsequent  repairs  inadmissible,  168,  n. 

of  intention  to  make  dedication,  173. 

declarations  of  dedicator  as  part  of  res  gestae,  173,  n. 

applying  presumptive  to  dedication,  175. 

presumption  that  dedication  was  of  easement  and  not  fee,  175. 

inferring  Intention  to  dedicate  from,  179. 

miscellaneous  questions  of  evidence  of  dedication,  181. 

to  rebut  dedication,  183. 

to  defeat  presumption  of  dedication,  185. 

to  show  extent  of  prescriptive  highway,  193. 
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to  prove  highway  by  prescription,  198. 

certified  copy  of  order  establishing  highway  as  evidence  on  question 
of  prescription,  198. 

to  show  highway  by  prescription,  201,   202. 

assessment  list  as  of  market  value,  290. 

limits  of  as  to  market  value,  291. 

admissions  of  owner  on  question  of  value,  292. 

sales  and  offerings  and  price  paid  as  evidence  of  value  on  condemna- 
tion, 292. 

of  service  of  notice,  364. 

before  commissioners  or  appraisers,  394. 

appraisers  reporting  minutes  of,  400. 

no  review  of  by  certiorari,  426. 

to  prove  establishment  of  highway,  447. 

ascertaining  and  recording  highways,  464. 

presumption  that  work  under  city's  supervision  ie  authorized,  601. 

assessment  as  of  correctness  of  proceedings,  623. 

of  irregularity,  720. 

parol  evidence  to  correct  description  in  assessment,  743. 

on  confirmation  of  assessment,  746. 

record  of  assessment  proceedings  prima  facie  evidence  of  validity, 
757. 

inadmissibility  of  hearsay  evidence  in  foreclosure  suit,  761. 

best  evidence  required  in  foreclosure  suit,  761. 

suits  to  foreclose  assessment  lien,  762. 

that  other  horses  have  frightened  at  objects  in  way,  794. 

of  notice  of  defects,  809. 

when  that  of  previous  accidents  admissible,  809. 

of  actual  notice,  811,  1157. 

to  determine  description  in  deed,  919. 

failure  to  give  signals  as  of  negligence,  1022. 

defects  in  immediate  vicinity  of  defect  causing  injury,  1156,  n. 

reports  of  police  department  as  to  lights  at  place  of  injury,  1157. 

notice  of  defect  in  highways,  1158. 

violation  of  ordinance  as  showing  negligence,  1059. 

when  parol  incompetent  to  show  vacation,  1179. 

in  proceedings  to  vacate,  1186. 

doctrine  of  res  ipsa  loquitur,  1076. 

of  violation  of  ordinance  on  question  of  negligence,  1092. 

to  show  discontinuance  of  highway,  1169. 

must  be  to  show  negligence,  1151,  n. 

of  place  of  injury,  1152. 

of  circumstances  surrounding  personal  injury,  1152,  1156. 

of  contributory  negligence  in  personal  injury  cases,  1153. 

when  that  of  declarations  competent,  1156. 
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of  notice  of  defective  street,  1157. 

when  that  of  other  accidents  competent,  1158. 

of  subsequent  repairs,  when  competent,  1160,  1161. 

duty  to  restrict  by  proper  evidence,  1161. 

when  opinion  evidence  competent,  1162. 

life  tables  as  in  damage  cases,  1169. 

to  prove  vacation,  1186. 

See  BuEDEN  or  Proof;  Pbbsumptions. 
EXCAVATIONS, 

in  land  dedicated  to  public,  148. 

protecting  by  barriers  and  lights,  191. 

duty  to  keep  streets  free  from,  790. 

near  line  of  road  or  street,  790. 

duty  to  protect  by  fences  or  barriers,  796.  • 

left  by  Independent  contractor,  814. 

near  highwa'y,  may  be  a  nuisance,  833. 

when  oificer  personally  liable  for  making,  866. 

liability  of  abutters  for,  900. 

making  under  sidewalk,  902. 

near  highway,  duty  of  abutter  as  to,  903. 

street  railway  injuries  caused  by  street  excavations,  970. 
See  Basement  Areas. 
EXCLUSIVE  CONTROL, 

of  municipality  over  streets,  505. 

EXCLUSIVE  FRANCHISE, 

no  implication  of,  54,  n. 

as  property,  243,  n. 

when  so  from  nature  of  things,  943. 

EXCLUSIVE  PRIVILEGE, 

street  railway  first  taking  possession,  947. 
grants  to  other  street  railway  companies,  948. 

EXCLUSIVE  RIGHTS, 

whether  can  be  granted  to  street  railway,  942. 

EXCLUSIVE  USE, 

electric  company  does  not  acquire,  1077. 

EXECUTION, 

how  railroad  sold  on,  954. 

EXECUTIVE  DUTIES, 

judges  not  to  perform,  522,  n. 

EXECUTOR, 

may  dedicate  land,  159. 
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EXEMPLARY  DAMAGES, 

not  given  against  city,  1169. 

EXEMPTION, 

construction  of  maintenance  of  highway,  476. 

road  taxes,  479. 

from  local  assessments,  670,  n. 

property  of  cemeteries,  railroads  and  charitable  societies  from  as- 
sessment for  street  improvements,  671. 

of  public  property  from  local  assessments,  675. 

contracts  for  exemption  from  assessment  for  street  Improvements, 
678. 

EXEMPTION  FROM  TAXATION, 

does  not  apply  to  local  assessments,  670. 

EXEMPTION  PROM  TOLL, 
right  to  grant,  108. 

EXEMPTION  OP  PROPERTY, 

injunction  where  it  is  illegal,  771. 

EXEMPT  PROPERTY, 

from  location  of  highways,  431. 

owner  must  show,  432. 

officer  laying  out  highway  on  is  a  trespasser,  433. 

EXISTING  WAY, 

laying  out  new  way  over,  440. 

EX  PARTE  PROCEEDING, 

proceeding  to  condemn  is  not,  345. 

EXPECTANCY  OF  LIFE, 

considering  in  death  cases,  1169. 

EXPEDIENCY, 

notice  and  hearing  on  questions  of  not  necessary,  356. 

EXPENSE, 

of  improving  alleys,  30. 
where  proceedings  discontinued,  307,  308. 
what  can  be  assessed  against  property  owners,  604. 
what  may  be  included  in  assessment,  715. 
of  removing  obstruction  in  highway,  recovering,  854. 
of  repairs,  collecting  from  street  railway  company,  986. 
See  Assessments;  Costs. 

EXPRESS  ACCEPTANCE, 
of  dedication,  166. 

55— Elliott  R.  and  S. 
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EXPRESS  DEDICATION, 

class  of  common  law  dedication,  121. 

form  of  immaterial,  121. 

nature  of,  122. 

how  construed,  122. 

by  persons  under  disability,  141. 

by  married  woman,  142. 

See  Dedication. 
EXTENSION  OF  TIME, 

for  performance  of  contract,  536. 

on  contracts,  power  in  reference  to,  585. 

EXTENSIONS, 

condition  in  dedication  exempting  from  costs,  163. 

EXTENT  OF  THE  TAKING, 

legislature  may  determine  what  estate  is  necessary  to  be  taken,  223. 

when  fee  may  be  taken,  224. 

when  fee  may  not  be  taken,  225. 

right  of  disposition  where  fee  is  taken,  226. 

easement  only  can  be  taken  unless  clear  authority  to  take  fee,  227. 

quantity  of  property  which  may  be  taken,  228. 

what  is  reasonably  necessary,  228. 

expropriation  must  take  what  statute  prescribes,  229. 

rights  of  owner  of  fee  where  easement  is  taken,  230. 

power  of  eminent  domain  is  a  continuing  one,  231. 

EXTRAORDINARY  FLOODS, 

sewers  need  not  be  large  enough  for,  475. 
See  Floods;    Stobms. 

EXTRAORDINARY  FRESHETS, 

constructing  bridge  with  reference  to,  61. 
See  Floods;    Stobms. 

EXTRAORDINARY  STORM, 

defect  in  bridge  caused  by,  47,  n. 

no  liability  for  injuries  caused  by,  799,  n. 

municipality  not  liable  for,  1163. 

See  EYooDs;    Stobms. 
EXTRAORDINARY  USB, 

no  duty  to  make  bridges  safe  for,  47. 

EXTRA  TRAINS, 

duty  of  traveler  to  look  out  for,  796. 

EXTRA  VIAM, 

right  to  travel,  12,  829,  n. 

basis  of  right  to  travel,  13. 

right  to  founded  on  necessity,  13. 
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duty  of  traveler  who  is,  14. 
traveler  removing  obstructions,  14. 
traveling  to  avoid  snow  and  ice,  15. 

EXTRA  WORK, 

right  of  contractor  to  recover  for,  537. 

authority  to  provide  for  extra  work  on  Improvement  contracts,  653. 


FACTOR, 

not  necessary  party,  351. 

FACTS, 

showing  all  those  affecting  market  value,  295,  n. 

to  be  stated  in  petition,  335. 

from  which  notice  may  be  inferred,  352. 

that  petition  should  contain,  377. 

how  should  be  stated  in  petition,  378. 

inferring  contributory  negligence  from,  1153. 
See  Questions  of  Fact.  , 
FALLING  BULOINGS, 

liability  of  abutter  for,  905. 

FALLING  OBJECTS, 

duty  to  protect  streets  from,  799. 

liability  of  abutters  for,  905. 

duty  to  protect  travelers  from,  910. 

when  railroad  company  is  liable  for  injuries  caused  by,  1017. 
See  Awnings;   Bay  Window. 
FALLING  WALLS, 

liability  for  injuries  caused  by,  813. 

FARES, 

regulation  of  street  railway  fares  by  municipal  corporations,  959. 

FARM  CROSSINGS, 

compensation  for  where  there  is  a  taking,  287. 

PAST  DRIVING, 

power  to  prohibit,  542. 

city  not  bound  to  keep  streets  safe  for,  793. 

as  negligence,  1092. 

by  fire  department,  1092. 

criminal  liability  for  injuries  by,  1093. 

FEDERAL  AGENCY, 

railroad  company  chartered  by  congress  not  a  federal  agency,  238,  n. 
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FEDERAL  CONSTITUTION, 

limitations  as  to  taking  private  property,  206. 

requiring  due  process  of  law,  262. 

See  Constitution. 
FEDERAL  COURTS, 

usually  follow  state  practice,  211. 

jurisdiction  where  property  taken,  262. 

removal  of  appropriation  cases  to  federal  courts,  310. 

following  decisions  of  state  courts,  515. 

when  bound  by  local  law,  788,  n. 

FEDERAL  GOVERNMENT, 

constructing  bridges  over  navigable  streams,  38. 

authorizing  construction  of  bridges,  38,  n. 

power  to  bridge  navigable  streams,  39. 
See  CoNQEEss. 
FEDERAL  QUESTION, 

as  to  what  is  due  process  of  law,  206,  211. 

organization  of  governmental  instrumentalities  is  not,  515. 

hearing  as  to  benefits,  699,  n. 

estoppel  by  accepting  benefits  under  unconstitutional  statute  is  not, 
735,  n. 

FEB, 

where  turnpike  abandoned,  80. 
when  passes  by  dedication,  125,  164. 
rarely  conveyed  by  common-law  dedication,  125,  n. 
in  street,  taking  for  railroad,  232. 
when  may  be  taken  in  condemnation  proceedings,  251. 
compensation  where  it  is  taken,  251. 
legislature  authorizing  condemnation  of,  251,  n. 
when  cannot  be  taken,  252. 
right  of  disposition  where  it  is  taken,  253. 
'  rights  of  owners  of  where  easement  is  taken,  259. 
in  street,  right  where  city  owns,  495. 
owner  of  cannot  disturb  easement,  501. 
owners  signing  petition  to  improve,  608. 
rights  of  owner  of,  878. 

generally  in  abutter  to  center  of  highway,  914. 
when  that  to  entire  street  carried  by  conveyance,  918. 
reversion  to  owner  of  where  highway  abandoned  or  vacated,  1191. 

FEME  COVERT, 

See  Mabbied  Woman. 
FENCE, 

effect  of  mistake  in  locating,  139,  n. 
erection  of  as  showing  a  dedication,  177,  n. 
'  location  of  as  evidence  of  intention  to  dedicate,  184. 
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compensation  for  building,  287. 

when  regarded  as  a  mere  consequential  injury,  299. 

cost  as  element  of  damages,  299. 

estoppel  created  by  moving,  434. 

notice  for  removal  reciting  erroneous  date  of  order  laying  out,  440. 

notice  to  remove  for  highway,  444. 

effect  of  failure  to  erect,  508. 

putting  up  at  excavations,  796. 

erecting  across  highway  Is  a  nuisance,  827. 

abutter  enjoining  removal  of,  897,  n. 

effect  of  mistake  in  locating  in  highway,  913. 

duty  of  interurban  railroad  to  fence  track,  1003. 

erection  of  as  tending  to  show  abandonment,  1174. 

FERRIES, 

as  highways,  1. 

negligence  of  county  in  operating,  536. 

FERRY  LANDING, 

as  additional  burden  on  highway,  233. 

FINAL  JUDGMENT, 

showing  in  petition  for  writ  of  certiorari,  311. 

in  appropriation  cases,  413. 

appeal  must  be  from,  416,  n. 

appeal  or  certiorari  only  lies  from,  429. 

FIRE  APPARATUS, 

no  liability  for  failure  to  furnish  sufficient,  813,  n. 

FIRE  DEPARTMENT, 

fast  driving  by,  1092. 

FLAGMEN, 

at  railroad  crossings,  1026,  1027. 

power  to  require  at  grade  crossing,  1054,  n. 

FLOODS, 

constructing  bridges  to  withstand,  70. 
compensation  where  land  made  subject  to,  287. 
extraordinary,  sewers  for,  567. 
city  not  liable  for  extraordinary,  1163. 

FLOW  AGE  OF  LANDS, 

as  a  taking  of  property,  228. 

FLOW  OF  WATER, 

negligence  in  diverting,  558. 

sewer  obstructing,  damages  for,  561. 
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FLYING  SWITCH, 

over  railroad  crossing,  1030. 

FOOTMEN, 

highway  for  use  of,  4. 
may  use  whole  street,  23. 
relative  rights  with  drivers,  1086. 
where  they  may  cross  highway,  1086. 
duty  of  in  street,  1087. 
contributory  negligence,  1088. 
driver  of  vehicle  bound  to  anticipate,  1089. 
law  of  road  not  strictly  applicable  to,  1090. 
degree  of  care  required  of,  1090. 
manslaughter  in  running  over  and  killing,  1093. 
See  Tbaveu;b. 
POOTWAY, 

carriageway  includes,  4,  n. 
as  a  part  of  bridge,  31. 
erecting  railing  along,  72,  n. 
power  to  lay  out,  541. 

FORECLOSURE  OF  ASSESSMENT, 

to  enforce  collection  of  assessment,  759. 

complaint  in  suit  to  foreclose  assessment  lien,  760. 

suits  to  enforce  assessment,  760. 

reply,  761. 

answer  in  suit  to  foreclose  assessment,  761. 

demurrer  to  answer,  761. 

evidence  in  suit  to  foreclose  on  assessment,  762. 

assessment  lien  against  railroad  property,  763. 

judgment  and  its  enforcement,  763. 

certificate  to  purchaser  at  sale,  764. 

sale  on  foreclosure  of  assessment  liens,  764. 

burden  of  proof  on,  767. 

FORECLOSURE  SALE, 

what  property  of  street  railway  company  passes  under,  954. 

FORFEITURE, 

of  charter  of  turnpike  company,  80,  106. 
of  deposit  of  bidder,  635. 
street  railway  franchises,  991. 
interurban  railroad  franchise,  999. 
right  of  railway  company  in  street,  1053. 

FORM, 

of  oath  of  commissioners,  340,  n. 
of  notice,  how  determined,  364. 
of  verification,  384. 
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improvement  ordinances,  624. 
of  assessment,  742. 

FOUNDEROUS  ROADS, 

right  to  travel  extra  viam,  15. 

basis  of  right  to  travel  extra  viam,  16. 

damages  in  avoiding,  17. 

FOURTEENTH  AMENDMENT, 

compensation  for  taking  property,  262. 

FRANCHISE, 

for  toll  bridges,  45. 

exclusive  toll  bridge  franchises  not  favored,  45. 

constructing  bridge  on  grant  of,  48. 

to  build  and  maintain  toll  bridges,  54. 

attacking  that  to  build  and  maintain  toll  bridge,  54,  n. 

effect  of  forfeiture  of,  80. 

of  collecting  toll,  95. 

sale  of  turnpike  franchise  on  execution,  95,  n. 

right  to  maintain  bridge  is,  242,  n. 

exclusive  as  property,  243,  n. 

sale  of  street  railway  franchises,  937. 

taxation  of  street  railway  franchises,  939. 

when  may  be  exclusive,  943. 

exclusive  from  nature  of,  943,  n. 

loss  of  by  delay,  953. 

sale  and  transfer  of  that  granted  street  railway,  954. 

right  of  street  railway  company  to  discontinue  operation,  955. 

granted  subject  to  police  power,  956. 

requiring  repairs  as  condition  to  grant  of,  985. 

that  of  street  railway  company  is  property,  989. 

forfeiture  of  street  railway,  991. 

of  interurban  railroads,  997. 

right  of  interurban  railroad  to  use  streets  and  highways,  998. 

forfeiture  of  interurban  railroad,  999. 

to  lay  railroad  in  street,  1050. 

FRAUD, 

to  avoid  payment  of  toll,  101. 

how  that  of  landowner  may  affect  dedication,  142. 

effect  of  in  dedication,  145. 

effect  of  that  of  dedicator,  175. 

when  waiver  cannot  be  based  on,  305. 

attacking  proceedings  for,  394. 

in  report  of  viewers,  405. 

in  awarding  contracts,  582. 
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effect  of  in  exercise  of  discretion,  603. 

in  bids,  630. 

may  vitiate  assessment,  729. 

inference  of  wliere  cost  of  work  is  extravagant,  729. 

enjoining  assessment  made  by,  771. 

may  render  oflBcer  personally  liable,  855. 

FREEHOLDERS, 

as  members  of  tribunals,  321. 

averring  that  petitioners  are,  369,  n. 

when  petitioners  should  show  themselves  to  be,  37S. 

FREIGHT, 

street  railway  not  for  transportation  of,  927,  1108a. 

transportation  by  interurban  railroads,  1000. 

right  of  railway  company  to  load  and  unload  in  street,  1045. 

FREIGHT  YARD, 

no  right  to  use  street  as,  8S1,  1045. 

FRESHETS, 

duty  to  construct  bridge  secure  against,  48. 
constructing  bridge  with  reference  to,  70. 

See  EXTBAOEDINABY  FLOODS. 

FRIGHTENING  HORSES, 

objects  in  street,  794. 

illustrative  cases  of,  794. 

transporting  articles  over  highway  tending  to,  1091,  1104. 

by  automobiles,  1124,  1125. 

by  bicycles,  1130. 

complaint  in  action  for,  1150. 

question  for  jury  whether  object  calculated  to  frighten  horse,  1167. 
See  HoBSEs;   Runaway  Hobses. 
FRONTAGE, 

assessments  in  proportion  to,  683. 

assessments  on  basis  of,  685. 

assessments,  validity  of  in  rural  districts,  687. 

FRONT  FOOT  RULE, 

for  making  assessments,  687. 

assessment  not  invalid  because  frontage  unequal,  687. 

in  sprinkling  and  sweeping  assessments,  687,  n. 

FRUIT  STAND, 

nuisance  when  in  street,  829. 

FUNDS, 

how  lack  of  affects  duty  to  construct  bridges,  50. 
how  lack  of  affects  duty  to  repair  bridges,  65. 
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lack  of  no  defense  to  negligence,  65,  n. 

when  lack  of  may  excuse  duty  to  repair,  788,  789,  875, 1161. 

effect  where  officer  has  none  with  which  to  perform  duty,  863. 

FUTURE, 

dedication  to  take  effect  in,  125. 

FUTURE  BENEFITS, 

not  considered,  278. 

FUTURE  DAMAGES, 

recovering  in  personal  injury  case,  1168. 

FUTURE  USB, 

as  affecting  market  value,  295. 

FUTURE  VALUE, 

not  considered  in  fixing  market  value,  290. 


G 
GARBAGE, 

regulations  as  to  care  in  removal,  550. 
assessments  for  removal,  696. 

GARDENS, 

when  highways  not  to  be  opened  through,  431. 
trespass  by  laying  out  highway  through,  433. 
term  defined,  433,  n. 

GAS  COMPANIES, 

authority  to  use  streets,  545. 

GAS  PIPES, 

right  to  lay  in  street,  20. 

right  to  lay  in  country  road,  489. 

interfering  with  by  change  of  grade,  554. 

abutter  benefited  by,  894. 

enjoining  wrongful  placing  in  street,  897. 

GAS  SUPPLY, 

exercise  of  right  of  eminent  domain  to  secure,  489. 

GATE-KEEPERS, 

liability  for  acts  of,  117. 

GATES, 

erection  across  way,  184. 

erection  of  defeating  dedication,  184. 

opening  and  closing  as  an  element  of  damages,  300. 

erecting  across  highway  is  a  nuisance,  827. 
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maintenance  at  railroad  crossings,  1014. 

at  railroad  crossings,  1026. 

See  Toll-Gates. 
GENERAL  CLAIM, 

assessment  Is  not,  765. 

GENERAL  DENIAL, 

in  suits  to  foreclose,  760. 

GENERAL  FUND, 

contract  where  improvement  payable  out  of,  583. 

paying  for  repairs  out  of,  647. 

when  warrants  payable  out  of,  658. 

special  assessment  not  payable  out  of,  765. 
See  Funds. 
GENERAL  LAWS, 

laws  as  to  highways  must  be,  431. 

regulating  practice  in  courts,  520,  n. 

illustrative  cases  of,  520,  n. 

classification  for,  521. 

legislature  determining  when  applicable,  522. 

GENERAL  MANAGER, 

power  to  dedicate  corporate  property,  161. 

GENERAL  RULES  OF  LAW, 

construing  statute  with  reference  to,  368. 

GENERAL  RULES  OF  PRACTICE, 
when  apply  on  appeal,  416. 

GONGS, 

right  of  traveler  to  rely  on  sounding  gong  by  street  railway,  981. 

GOOD  FAITH, 

deposits  by  contractors  guarantying,  635. 

GOODS, 

using  street  for  unloading  and  loading,  23. 

right  to  place  temporarily  on  street,  831. 

abutter's  right  to  load  and  unload  in  street,  880,  907. 

GOVERNMENT, 

delegation  of  functions  of,  512,  n. 

public  corporation  as  instrumentality  of,  515,  n. 

GOVERNMENTAL  AGENCIES, 

legislative  control  over,  509. 

changing  obligations  from  one  to  another,  509. 

construction  of  statutes  conferring  authority  on,  516. 
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GOVERNMENTAL  CONTROL, 

roads  and  streets  subject  to,  90. 
of  streets,  504. 

GOVERNMENTAL  CORPORATIONS, 
classes  of,  61. 

GOVERNMENTAL  DUTY, 

liability  for  negligence  in  performing,  538. 

GOVERNMENTAL  INSTRUMENTALITIES, 
delegation  of  functions  of,  512,  n. 

GOVERNMENTAL  MATTER, 

regulation  and  control  of  highways  is,  496. 

GOVERNMENTAL  POWERS, 

no  liability  for  failure  to  exercise,  841. 
no  right  of  action  for  exercise  of,  890. 
cannot  be  contracted  away,  939. 

GOVERNMENTAL  PURPOSES, 

assessments  against  property  held  for,  675. 

GOVERNMENT  LAND, 

highway  across  by  prescription,  194,  n. 

GRADE, 

effect  of  change  of,  48,  554. 

right  of  turnpike  company  to  change,  81. 

compelling  turnpike  company  to  change,  85. 

changing  that  of  turnpike,  87. 

ordinance  must  fix  grade  of  Improvement,  620. 
See  Change  of  Gbadb. 
GRADE  CROSSINGS, 

validity  of  ordinance  abolishing,  956,  n. 

power  to  require  flagman  at,  1054. 

GRADE  OP  STREET, 

injunction  to  prevent  change  of,  449. 

power  to  determine,  541. 

change  of,  551. 

street  railway  changing,  928. 

requiring  railway  company  to  conform  tracks  to,  1009. 

railway  company  changing  at  crossings,  1010. 

GRADING, 

as  evidence  of  acceptance  of,  168,  n. 

power  as  to,  550. 

providing  for  under  separate  contract,  721. 
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GRANT, 

statutory  dedication  operates  as,  125. 

prescription  not  necessarily  based  on,  190. 

prescriptive  highway  without,  199. 

when  may  be  exclusive,  943. 

when  that  to  street  railway  does  not  exclude  other  companies,  946. 

making  to  different  street  railway  companies,  948. 

priority  in  those  to  street  railways,  949. 

to  street  railways,  conflicting  claims  under,  950. 

to  street  railway,  accepting  as  an  entirety,  951. 

conditions  in  that  to  street  railway  company,  964. 

to  use  street  for  railway,  1049. 

nature  of  that  to  railway  to  use  street,  1050. 

when  that  to  use  street  becomes  a  contract,  1050. 

construction  of  that  to  lay  railroad  in  street,  1052. 
See  Franchise. 
GRANTEE, 

essential  to  dedication,  162. 

when  entitled  to  compensation  for  a  taking,  301. 

when  may  appeal,  415. 

GRANT  OP  AUTHORITY, 

does  not  mean  mandatory  duty,  574. 
incidental  power  included  in,  575. 

GRANT  OF  HIGHWAY, 

presumption  of,  190. 

GRANT  OF  LAND, 

construction  where  land  borders  on  street,  919. 

GRANTOR, 

conveying  to  margin  of  highway,  915,  n. 
See  Donor. 
GRASS, 

right  to  that  growing  on  highway,  876. 

abutter's  right  to  cut  grass  in  parks,  876. 

GRAVEL, 

right  to  take,  81. 

casting  on  land,  compensation  for,  228. 

appropriating  for  public  way,  239. 

who  may  remove  from  highway,  500. 

damages  for  casting  upon  abutting  property,  687. 

abutter's  right  in,  879,  n. 

GUARANTY, 

of  work  by  contractor,  647. 

when  renders  assessment  invalid,  647. 

reasonableness  of  period  of,  647. 
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GUARANTY  FUND, 

power  to  withhold,  647,  n. 

GUARDIAN, 

dedicating  ward's  land,  159. 

paying  compensation  for  taking  to,  301. 

GUARD  RAIL, 

as  part  of  bridge,  35,  n. 

on  bridges,  71,  n. 

effect  of  failure  to  erect  at  bridge,  803,  n. 

maintenance  at  railroad  crossing,  1017. 

when  railway  company  must  construct,  1018. 

absence  of  as  proximate  cause  of  injury,  1155. 
See  Babbiebs. 
GUTTERS, 

as  part  of  street,  23. 

power  to  provide,  552. 

negligence  in  constructing,  592. 

discretion  as  to  width  of,  800. 

bridges  and  crossings  over,  800. 


H 
HACKNEY  COACH  STAND, 
as  a  nuisance,  876. 

HACKS, 

right  to  stop  for  passengers,  1100. 

,  HAND-CARS, 

right  of  railroad  company  to  leave  on  highway,  831. 

HARDSHIP, 

contractor  not  relieved  from,  648. 

HAY  SCALES, 

no  right  to  maintain  in  street,  829. 
See  Scales. 
HEALTH, 

power  to  abate  nuisances  to  protect,  838. 

HEARING, 

right  to,  311,  n. 

as  part  of  due  process  of  law,  S43,  n. 

essential  to  validity  of  proceedings,  343,  n. 

matters  upon  which  owner  is  entitled  to,  355. 

not  necessary  on  questions  of  expediency,  356. 

what  constitutes  right  to,  357. 

at  time  fixed  in  notice,  366. 
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HEARING — Continued. 

power  to  adjourn,  366. 
essential  to  due  process  of  law,  517. 
before  making  assessment,  699. 
landowner  entitled  to  at  some  point,  699. 
matters  on  wliicli  none  need  be  given,  699,  n. 
lowest  bidder  entitled  to  before  rescission  of  contract,  645. 
See  Day  in  Cotiet;  Due  Peocess  of  Law;  Notice. 

HEAVY  HAULING, 

as  a  nuisance  in  use  of  way,  832. 

HEIGHT, 

city  may  regulate  height  of  building,  525. 

HEIRS, 

paying  compensation  to  for  taking,  301. 

as  owners,  347,  n. 

as  parties  to  condemnation  proceedings,  350. 

HERBAGE, 

exclusion  of  right  of,  484. 
destroying  right  of,  588. 
right  of  abutter  to,  876,  878. 
trespass  by  cutting,  896. 

See  Pasttteage. 
HERDS, 

right  to  drive  along  way,  508. 

See  Animals;    Cattle. 

HIGHWAY  CROSSINGS, 

See  Railboad  Ckossings. 

HIGHWAY  OFFICERS, 

duties  and  liabilities  of,  445. 

injunction  against,  445. 

injunction  to  prevent  interference  with,  451. 

extent  of  control  by,  484. 

rural,  control  by,  485. 

have  a  wide  discretion,  583. 

liability  of  municipality  for  acts  of,  586. 

liability  for  trespasses  of,  587. 

limits  of  authority  of,  589. 

when  they  become  trespassers,  589. 

to  exercise  reasonable  care  as  to  plan  and  control  of  work,  596. 

discretion  of  as  to  part  of  road  to  be  improved,  719. 

when  judgment  of  not  conclusive,  721. 

cannot  declare  a  matter  a  part  of  improvement  which  is  clearly  not, 

722,  n. 
judgment  of  generally  conclusive,  722. 
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HIGHWAY  OFFlCEiRS— Continued. 

as  agents  in  making  contract,  724. 
power  to  make  changes  in  work,  727. 
power  to  extend  time  on  contracts,  727. 
acceptance  of  work  by,  728. 
actual  notice  to  of  defective  street,  810. 
cases  where  officers  liable  for  injuries,  860. 
See  Liability  of  Highway  Officebs;  Looai  Authoeities. 

HIGHWAYS, 

defined,  1. 

what  included  in,  1. 

race  course  not  highway,  1,  n. 

term  may  include  streets  and  alleys,  1,  n. 

cul-de-sac  as,  2. 

test  for  determining,  3. 

statute  defining  what  is,  4. 

effect  where  used  only  by  footmen,  4. 

piers  and  public  squares  as,  4. 

road  as  synonym  for,  4,  n. 

roads  and  streets  distinguished,  7. 

state  roads,  8,  n. 

town  way  in  New  England,  11,  n. 

street  as,  19. 

genus  of  which  street  is  a  species,  19. 

when  the  term  "highway"  includes  "street,"  22. 

distinguished  from  street,  22. 

state  as  owner  of,  25. 

alley  as,  27. 

when  alleys  not  public  ways,  29. 

distinction  between  bridges  and  other  portions  of  highway,  S2. 

bridge  as  part  of,  32. 

when  do  not  include  bridges,  34,  48. 

duty  where  canal  or  railroad  intersects,  48. 

mandamus  as  remedy  to  make  them  safe,  48. 

presumption  of  continuance  of,  49. 

enjoining  construction  of  bridge  over,  51. 

toll  bridge  as,  54,  n. 

duty  of  canal  company  at  crossing  of,  67. 

turnpike  is,  79,  109. 

how  discontinued,  80. 

estoppel  to  deny  that  turnpike  is,  88. 

special  taxing  districts  for,  93. 

abandonment  or  vacation  of,  97. 

held  in  trust  for  public  use,  125. 

becoming  street,  127,  n. 
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when  married  woman  estopped  to  deny,  152. 

as  betterment  to  married  woman's  estate,  156. 

effect  of  assuming  control  of,  167. 

implied  acceptance  of,  167. 

evidence  of  acceptance  of,  168. 

acceptance  of  public  use,  170. 

doctrine  of  presumptive  evidence  as  applied  to,  175. 

by  prescription,  188. 

effect  of  user  under  ineffective  attempt  to  establish,  192. 

width  and  extent  of  prescriptive,  193. 

by  twenty  years'  user,  196. 

evidence  to  prove  that  by  prescription,  198. 

evidence  to  show  highway  by  prescription,  201,  202. 

by  prescription  over  public  land,  203. 

question  of  public  utility,  213. 

new  use  of  not  always  a  taking,  230. 

federal  grant  over  public  lands  not  used  for  public  purposes,  238,  n. 

constructing  across  railroads  and  turnpikes,  249. 

vacation  of  as  a  special  benefit,  279. 

legislature  establishing,  312. 

proceedings  to  condemn  land  for  are  adversary,  345. 

objecting  to  opening  where  some  parties  have  no  notice,  359. 

petition  showing  that  it  is  within  territorial  jurisdiction,  379. 

description  of  proposed  in  highway  proceedings,  380. 

including  several  proposed  in  one  petition,  382. 

description  in  order  establishing,  408. 

trial  on  appeal  must  be  as  to  particular  one,  420. 

statutory  width  presumed,  430. 

property  exempt  from  location  of,  431. 

collateral  attack  on  order  laying  out,  433,  n. 

opening  on'  line  described,  437. 

trespass  in  opening,  444. 

proof  of  establishment  of,  447. 

procedure  for  ascertaining  and  recording  highway,  463. 

construction  and  maintenance,  465-481. 

cannot  be  destroyed  by  use  for  drainage,  487. 

restriction  on  use  of  as  against  abutters,  488. 

control  of  a  governmental  matter,  496. 

right  to  conduct  water  across,  498. 

regarded  as  easements,  499,  n. 

no  right  to  deprive  of  lateral  support,  501. 

"once  a  highway  always  a  highway,"  502,  1172. 

not  all  are  streets,  502. 

damages  by  driving  stock  along,  508. 

ultimate  proprietary  right  in,  511. 
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state  as  owner  of,  511. 

authority  of  townships  and  road  districts  over,  537. 

delegating  legislative  control  of,  540. 

conflict  of  jurisdiction  in  control  of,  543. 

power  to  regulate  and  exclude  from  particular  roads,  544. 

objects  In  frightening  horses,  794. 

when  responsibility  for  begins,  801. 

effect  of  notice  not  to  use,  801. 

duty  to  protect  while  being  repaired,  803. 

miscellaneous  examples  of  defects,  805. 

entire  highway  belongs  to  public,  828. 

cannot  be  used  for  private  purpose,  828. 

right  of  abutter  to  make  temporary  use  of,  831. 

nuisance  by  carrying  unusual  load  on,  832. 

unauthorized  interference  with  as  nuisance,  833. 

traveler  may  abate  obstruction  to,  843. 

indictment  for  obstructing,  846. 

requisites  of  indictment  for  obstructing,  847. 

when  officer  liable  for  injuries  caused  by  failure  to  repair,  852. 

mandamus  as  remedy  to  secure  opening  of,  873. 

use  by  telegraph  and  telephone  companies,  893. 

presumption  that  it  was  intended  for  future  modes  of  travel,  894. 

duty  of  abutter  as  to  excavations  near,  903. 

liability  where  abutter  places  objects  in,  906. 

abutter  generally  owns  fee  to  center  of,  914. 

referred  to  in  deed  as  a  boundary,  917. 

as  incumbrances,  921. 

rule  where  purchaser  of  land  knows  of,  922. 

presumption  as  to  vendee's  knowledge  of,  923. 

opening  of  does  not  constitute  breach  of  covenant,  924. 

street  railways  as,  929. 

street  railway  company  cannot  use  for  storing  cars,  963. 

street  railway  company  restoring  and  repairing,  990,  n. 

regulating  use  of  by  railroad  companies,  991. 

railroad  company  constructing  bridge  less  than  width  of,  991,  n. 

continuing  duty  of  railway  company  to  make  it  safe,  992. 

extent  of  railroad  company's  duty  to  repair,  1012. 

liability  where  railroad  company  renders  it  unsafe,  1013. 

statutory  meaning  of  term,  1069. 

liability  for  injuries  to  persons  using,  1070. 

placing  electric  wires  so  as  to  not  interfere  with  travel  on,  1072. 

where  footman  may  cross,  1086. 

right  to  use  new  means  of  locomotion  on,  1104. 

general  rule  as  to  rights  and  duties  of  automobiles,  1118. 

relative  rights  of  pedestrian  and  automobile,  1123. 

56 EilXIOTT  R.  AND  S. 
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frightening  horses  by  operation  of  automobile,  1124,  1125. 

plaintiff  to  show  that  place  of  injury  is,  1155. 

right  to  vacate  portion  of,  1184. 

rights  to  not  lost  by  adverse  possession,  1188. 

See  Dbains  and  Sewebs  in  Highways. 

HITCHING  POST, 

as  obstruction  in  street,  791,  829. 

HOLES, 

duty  to  keep  streets  free  from,  790. 

illustrative  cases  of  liability  for  injuries  by,  791. 

frightening  horse,  liability  for,  794. 

in  railway  crossing,  liability  for  injuries  by,  1017. 

HOMESTEAD, 

subject  to  condemnation,  240. 
assessment  for  street  improvements,  673. 

HORSE  RAILWAY, 

not  an  additional  burden  in  street,  886. 

HORSES, 

frightening  at  bridge,  75. 

frightening  at  objects  along  roadside,  114. 

liability  of  turnpike  company  for  causing  runaway,  115. 

damages  caused  by  running  away,  115. 

objects  in  street  frightening,  794. 

object  near  highway  tending  to  frighten  is  nuisance,  832. 

pasturing  on  highway,  833. 

frightening  at  vehicle  left  in  street,  906. 

street  railway  company  liable  for  frightening,  967. 

frightening  by  street  railway  operation,  980. 

contributory  negligence  in  carelessly  hitching,  982. 

frightening  at  railway  locomotive,  1036. 

negligence  in  fast  driving,  1092. 

liability  for  injuries  caused  by  runaway,  1095. 

when  negligence  to  leave  unhitched,  1095. 

extent  of  liability  for  runaway,  1096. 

use  of  vehicles  tending  to  frighten,  1104. 

See  Frightexikg  Horses;  Rutjaway  Horses. 
HOSTILITY, 

necessity  of  hostile  use  of  private  way  to  create  highway,  6. 

HOURS  OF  LABOR, 

provisions  in  specifications  and  contracts,  713. 

HOUSE, 

right  to  move  along  street,  962,  n. 
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HUSBAND, 

cannot  dedicate  wife's  land,  159,  n. 

cannot  sign  petition  to  Improve  for  wife,  608. 

recovering  for  loss  of  services  of  wife,  1168. 

HUSBAND  AND  WIFE, 

compensation  under  condemnation  where  land  held  as  tenants  by 

entirety,  300. 
estoppel  of  wife  by  act  of  husband  in  connection  with  him,  736. 
recovery  by  one  not  res  judicata  as  to  rights  of  others,  1171. 

HYDRANT, 

as  obstruction  in  street,  791. 


ICE, 

traveling  extra  vlam  to  avoid,  18. 

on  mill-pond,  belongs  to  owner  of  fee,  259,  n. 

compelling  property  owner  to  remove  from  sidewalk,  697. 

making  sidewalk  dangerous,  804,  n. 

formed  on  sidewalks  by  water  from  abutter's  premises,  901. 
See  Snow  and  Ice. 
IDENTIFICATION, 

necessity  that  assessment  roll  should  identify  property  and  owner, 
742. 

of  place  in  notice  of  injury,  825. 

IDENTIFICATION  OF  OWNERS, 
in  assessments,  744. 

IDENTIFICATION  OF  PROPERTY, 
in  assessments,  743. 
description  should  be  suflaclent  for,  743. 

IGNORANCE  OF  LANDOWNER, 
effect  on  dedication,  143. 

ILLEGAL  ACTS, 

cannot  be  ratified,  600. 
highway  officer  liable  for,  865. 

ILLUSTRATIVE  CASES, 

when  private  way  does  not  become  public,  6. 

of  exercise  of  taxing  power,  91. 

of  exemption  from  toll,  103. 

of  dedication  by  plat,  130. 

dedication  by  writing,  135. 

of  oral  dedication,  136. 

of  dedication  by  married  woman,  15'6. 
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ILLUSTRATIVE  CASES— Continued. 
of  who  can  dedicate  land,  158. 
of  implied  acceptance  of  highway,  167. 
of  time  of  use  necessary  to  establish  dedication,  177. 
miscellaneous  questions  of  evidence  of  dedication,  181. 
evidence  to  show  highway  by  prescription,  201,  202. 
of  a  taking  of  property,  228,  233. 
of  additional  burden,  228,  234. 

property  that  may  be  taken  under  eminent  domain,  240. 
of  what  may  be  considered  as  special  benefits,  279. 
of  measure  of  compensation,  287. 
showing  one  parcel  entirety  and  one  separate,  289. 
adaptability  to  special  use   on  question  of  compensation   for   con- 
demned property,  296. 
of  consequential  injuries,  299. 
of  persons  entitled  to  compensation,  301. 
of  unauthorized  proceedings,  330. 
of  lack  of  jurisdiction  of  subject-matter,  336. 
of  who  are  "owners,"  347,  348. 

sufficiency  of  notice  and  service  in  appropriation  cases,  365. 
of  sufficiency  of  petition  for  appropriation,  381. 
of  additional  servitude  In  street,  489. 
of  delegation  of  power,  512. 
of  special  and  local  laws,  520. 
of  general  laws,  520. 

of  power  in  reference  to  control  of  streets,  542. 
exercise  of  police  power,  550. 

changes  held  to  be  improvement  and  not  repairs,  577. 
things  held  to  be  repairs  and  not  improvements,  578. 
of  ultra  vires  acts,  598. 
of  mode  of  determining  benefits,  688. 
of  matters  purely  within  legislative  control,  736. 
inapplicability  of  doctrine  of  estoppel  in  improvement  cases,  737. 
of  how  assessments  may  be  made,  741. 
defenses  in  actions  to  enforce  assessments,  768. 
of  what  are  defects  in  streets,  790. 

of  liability  for  injuries  caused  by  holes  and  obstructions,  791. 
of  obstructions  in  streets.  791. 
liability  for  injuries  caused  by  obstructions,  792. 
of  liability  where  horses  become  frightened,  794. 
of  proximate  cause,  795. 
"    of  time  to  warrant  constructive  notice,  806,  n. 
of  actual  notice  of  defective  street,  810. 
of  contributory  negligence,  820,  982. 
of  who  is  traveler,  822. 
sufficiency  of  notice  of  injury,  826. 
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of  obstruction  to  highway,  829. 
of  nuisances  In  streets,  829,  832. 
of  temporary  obstruction  as  a  nuisance,  831. 
of  where  obstructions  may  be  placed  In  street,  835. 
of  power  to  abate  nuisances,  839. 
of  power  over  nuisances,  839. 
of  injunction  against  highway  obstructions,  851. 
officers  liable  for  highway  and  Injuries,  860. 
of  mandamus  against  officers,  873. 
of  Interference  with  easement  of  light  and  air,  883. 
rights  of  abutters,  884. 
of  abutter's  remedy  by  injunction,  897. 
of  conveyance  to  center  of  highway,  916. 
of  municipal  control  over  street  railways,  958. 
of  police  power  as  applied  to  street  railways,  958. 
of  limitation  on  rights  of  street  railway  company,  964. 
mixed  nature  of  functions  of  Interurban  railroads,  994. 
of  liability  of  railroad  company  for  defective  crossing,  1017. 
of  liability  of  railway  company  for  injuries  at  crossings,  1018. 
of  Invitation  to  use  railway  track,  1019,  n. 
of  negligence  in  moving  railway  trains,  1030. 
of  construction  of  grant  to  lay  railroad  in  street,  1052. 
of  negligence  in  operating  street  cars,  1059. 
injuries  to  travelers  on  streets  in  which  railroad  operated,  1060. 
of  control  of  electric  wires  and  poles,  1067. 
of  liability  of  electric  companies  for  negligence,  1072. 
contributory  negligence  of  footmen,  1088. 
state  regulations  of  automobiles,  1111. 
frightening  horses  by  operation  of  automobile,  1125. 
liability  of  automobile  owner  for  acts  of  chauffeur  and  others,  1136. 
of  complaints  In  personal  injury  cases,  1138,  n. 
complaints  in  actions  for  personal  injuries  held  good,  1149. 
complaints  in  actions  for  personal  injuries  held  bad,  1150. 
of  opinion  evidence  of  witnesses,  1162. 
of  elements  in  measure  of  damages,  1168. 
review  of  decisions  as  to  abandonment,  1176. 
expediency   and   discretion   of  local   authorities   as   to   vacation   of 

streets,  1183. 
proceedings  to  vacate  streets,  1185. 

IMMATERIAL  DEVIATIONS, 

from  statute,  effect  of,  666,  732. 

IMMUNITY, 

of  municipality  where  abutter  responsible  for  defect  causing  injury, 
899. 
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IMPAIRMENT  OF  LATERAL  SUPPORT, 
damages  for,  229. 

IMPARTIAL  TRIBUNAL, 
there  must  be,  320. 
landowner  entitled  to,  323. 

IMPERATIVE  DUTY, 

when  there  is  to  improve  and  repair,  573. 

right  to  compel  performance  of,  862. 

statute  prescribing  penalty  for  failure  to  perform,  864. 
See  Mandamus. 
IMPLICATION, 

of  authority  to  build  bridge,  53. 

powers  conferred  by,  602. 

IMPLIED  ACCEPTANCE, 
of  dedication,  167. 
from  long  public  use,  170. 

IMPLIED  DEDICATION, 

rests  on  estoppel,  132. 

class  of  common-law  dedication,  133. 

definition  of,  137. 

grounds  on  which  sustained,  142. 

basis  of,  147. 

as  against  married  woman,  152. 

as  against  infants,  154. 

easement  only  taken,  164. 

based  on  presumptive  evidence,  175. 

how  circumstances  may  affect,  182. 

See  Dedication. 
IMPLIED  POWERS, 

in  condemnation  proceedings,  218. 

to  grant  use  of  streets,  1048. 

IMPROVEMENT  AND  REPAIR, 

contract  for  as  evidence  of  acceptance  of  dedication,  167,  n. 

after  notice  of  condemnation  proceedings,  293. 

compensation  for  on  condemnation,  294. 

after  proceedings  are  commenced,  308,  n. 

petition  and  order  for  improvement  of  highway,  468. 

contract  for  improvement  of  highways,  470. 

damages  caused  by  improvement  of  highway;  474. 

ordinance  necessary  before  making,  553. 

damages  for  negligence  in  making,  554. 

when  drain  or  sewer  a  part  of,  555. 

duty  to  improve  or  repair,  570. 
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discretion  of  local  authorities,  570. 

liability  for  failure  to  improve  or  repair,  571. 

defective  plan,  572. 

special  injury,  572. 

rule  where  specific  duty  exists,  573. 

mere  grant  of  authority  does  not  create  a  mandatory  duty,  574. 

grant  of  authority  includes  incidental  powers,  575. 

difference  between  repair  and  Improvement,  576. 

changes  in  highways  held  to  be  improvement,  577. 

construction  and  reconstruction,  579. 

liability  for  negligence,  580. 

right  of  local  authorities  to  determine  manner  of  improvement,  581. 

where  work  must  be  let  to  independent  contractor,  582. 

rule  where  cost  of  improvement  is  payable  out  of  the  general  fund, 
583. 

change  of  grade,  584. 

statutory  right  to  damages,  584. 

all  damages  are  recoverable  in  one  action,  585. 

liability  of  municipality  for  acts  of  highway  oflScers,  586. 

liability  for  trespasses  of  highway  officers,  587. 

discretion  of  local  authorities  as  to  width  to  be  improved,  588. 

right  of  municipal  corporation  to  change  course  or  width  of  street  on 
making  Improvement,  588. 

limits  of  authority  of  highway  officers,  589. 

Invasion  of  private  rights,  589. 

municipal  officers  must  conform  to  the  law,  590. 

lateral  support,  591. 

municipality  may  be  liable  without  actual  entry  on  abutting  prop- 
erty, 592. 

oppressive  improvements,  593. 

when  courts  will  interfere,  593. 

liability  of  municipality  for  acts  of  officers  and  agents,  594. 

respondeat  superior,  594. 

action  by  property  owner  where  compensation  is  not  paid  as  required 
by  statute,  595. 

damages,  595. 

highway  officers  must  exercise  reasonable  care  as  to  plan  and  con- 
trol, 596. 

municipality  is  not  liable  when  act  Is  ultra  vires,  597. 

distinction  between  mere  wrongful  acts  and  ultra  vires  acts,  598. 

distinction  between  nlfra  vires  acts  and  unauthorized  acts  of  sub- 
ordinate agents,  599. 

ratification  of  unauthorized  acts,  599. 

defense  of  ultra  vires,  600. 

improvement  under  an  invalid  ordinance,  600. 
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responsibility  for  acts  of  de  facto  oflBcers,  601. 

effect  where  part  of  invalid,  606,  n. 

petition  for,  607. 

provision  for  dispensing  with  petition  for  improvement,  809. 

preliminary  estimates,  613. 

ordinance  must  definitely  provide  for,  618. 

description  in  proceedings  to  Improve,  619. 

plans  and  specifications  for,  623. 

by  property  owners,  627. 

construction  of  contracts  for,  643. 

what  property  may  be  assessed  for,  670. 

extent  of  legislative  authority,  685. 

several  streets  in  one  improvement,  694. 

using  patented  process  for,  710. 

what  is  part  of,  716. 

the  contract  for,  723. 

mandamus  to  compel  making  of,  873. 

when  street  railway  company  is  bound  to  make,  987. 

assessing  street  railway  company  for,  989. 
See  Assessments  foe  Impkovements  and  Repaiks;  PBOCBEDmGS  to  Impbove. 

IMPROVEMENT  BONDS, 

mandamus  to  compel  signature,  660. 

rights  and  remedies,  660. 

provisions  in  regard  to  labor,  713. 

liability  of  municipal  corporation  to  judgment  upon,'  76B. 

IMPROVEMENT  CONTRACTS, 

power  and  duty  to  let  contract,  631. 

competitive  bidding,  632. 

advertising  and  giving  notice,  633. 

readvertlsement,  633. 

form  ahd  substance,  634. 

how  bids  should  be  made  and  received,  634. 

contract  must  conform  to  statute  ordinance  and  proposal,  640. 

single  contract  for  more  than  one  Improvement,  641. 

separate  contracts  for  parts  of  one  improvement,  642. 

penalty  for  delay,  649. 

time  limitation,  649. 

authority  to  provide  for  extra  work,  653. 

control,  inspection,  and  approval  of  work,  654. 

oflBcial  certificates  of  performance,  654. 

partial  performance,  655. 

completion  of  work  by  city  or  others,  655. 

improvement  bonds  and  warrants,  658,  659. 

rights  and  remedies  on  bonds,  660. 

See  CoNTBACTOEs;  Impeovement  and  Repais. 
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IMPROVEMENT  OF  STREET, 

street  railway  company  not  generally  bound  to  make,  988,  989. 

IMPROVEMENT  RESOLUTION, 

sufficiency  of  description  in,  619. 

IMPROVING  HIGHWAY, 

as  evidence  of  acceptance  of,  168. 
power  of  municipality  as  to,  551. 

See  Impbovement  and  Repaik. 

IMPUTABLE  NEGLIGENCE, 

where  person  injured  on  highway,  1097. 
application  to  automobile  operation,  1134. 

INCHOATE  INTERESTS, 

holder  of  need  not  be  a  party,  347. 

INCIDENTAL  INJURIES, 

compensation  for,  281,  287. 

INCIDENTAL  POWERS, 

carried  with  grant  of  express  power,  55,  n. 

of  judicial  tribunals,  204. 

follow  principal  power,  552,  668. 

included  in  grant  of  authority,  575. 

in  power  to  improve,  602. 

not  cut  off  by  strict  construction,  668. 

INCIDENTAL  RIGHTS, 

in  construction  of  bridges,  71. 

INCIDENTS  TO  PROPERTY, 

compensation  for  taking  of,  226. 

INCONVENIENCE, 

as  a  consequential  Injury,  299. 

INCORPORATED  TOWNS, 
duty  as  to  bridges,  61. 
distinguished  from  counties,  61. 
liability  for  failure  to  repair  bridges,  65. 

INCUMBRANCE, 

defined,  921,  921,  n. 

highways  as,  921. 

rule  where  purchaser  knows  of  existence  of  highway,  921. 

covenants  against,  922,  n. 

valid  assessment  constitutes,  924. 

See  BouNDAEiEs  and  Incumbbances. 


890  GENERAL   INDEX. 

[References  to  Sections— Vol.  I,  §§  1-661;  Vol.  II,  §§  662-1194-1 

INDEBTEDNESS, 

when  street  improvement  bonds  are  not  a  municipal,  658. 

INDEMNITY, 

when  city  can  recover  from  contractor,  814,  n. 

INDEPENDENT  CONTRACTOR, 

when  work  must  be  let  to,  582. 
liability  for  acts  of,  814. 
excavation  left  by,  814. 

See   CONTBACTOB. 

INDIAN, 

effect  of  dedication  by,  155,  n. 

INDICTMENT, 

obstructing  cul-de-sac,  2,  n. 

obstructing  highway  with  posts,  828. 

as  remedy  where  street  obstructed,  846. 

what  indictable  as  a  nuisance,  846. 

requisites  of  that  for  obstructing  highway,  847. 

effect  of  misdescription  in,  847. 

resort  to  does  not  defeat  the  right  to  mandamus,  872,  a. 

when  lies  against  highway  officers,  875. 

liability  of  abutter  to,  913. 

maintaining  railroad  in  highway,  1062. 

for  obstruction  of  highway,  1188. 

See  Crimes. 
INFANTS, 

dedication  as  against,  154. 

compensation  for  taking  land  of,  301. 

duty  of  railway  company  to,  1033. 

See  Children. 
INFERIOR  TRIBUNALS, 

jurisdiction  of  to  appear  of  record,  324. 

effect  of  judgment  of  as  to  jurisdiction,  326. 

how  may  lose  jurisdiction,  332. 

effect  of  decision  of  as  to  jurisdiction,  360. 

collateral  attack  on  decision  of,  393. 

review  of  decision  of,  419. 

when  decision  of  conclusive,  419. 

writ  of  certiorari  to,  425. 

INFIRM  PERSONS, 

right  to  use  street,  818. 

duty  of  street  railway  company  with  reference  to,  982. 

running  street  railway  cars  with  due  regard  to  rights  of,  1058. 

rights  of  on  street,  1089. 

degree  of  care  required  of  on  street,  1089,  n. 
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INFORMATION, 

See  Indictment. 
INGRESS  AND  EGRESS, 

right  of  not  to  be  Interfered  with,  484. 
Interfering  with,  1018. 

See  Access. 
INITIALS, 

signing  petition  with,  372,  n. 

INJUNCTION, 

to  prevent  location  of  a  bridge,  51. 

to  protect  private  rights,  51. 

to  prevent  the  collection  of  toll,  104,  n. 

against  shun-plke,  108,  n. 

against  laying  electric  line  in  turnpike,  120,  n. 

when  compensation  Is  not  paid  or  tendered,  272. 

against  highway  officers,  445,  n. 

to  prevent  opening  street  on  highway,  449. 

right  of  taxpayer  to  ask  for,  449. 

to  prevent  change  of  grade,  449. 

does  not  lie  to  control  discretionary  powers,  450. 

to  restrain  interference  with  highway,  451. 

state  or  municipality  may  enjoin  obstruction  amounting  to  nui- 
sance, 451. 

counties  maintaining  suits  for,  532. 

against  improvement  until  damages  paid,  595. 

against  execution  of  improvement  contract  procured  by  corruption, 
630. 

when  no  excuse  for  delay  by  contractor,  650. 

as  remedy  against  assessment,  770. 

adequacy  of  legal  remedy  prevents  injunction  in  assessment  cases, 
770. 

when  it  will  lie  against  assessment,  771. 

when  tender  necessary  to  obtain,  771. 

Injury  essential  to  right  to,  771. 

as  remedy  where  there  is  no  jurisdiction,  771. 

when  it  will  not  lie  against  assessment,  772. 

none  where  there  is  remedy  at  law,  772,  n. 

laches  in  applying  for  in  assessment  cases,  773. 

discretion  as  to  granting  in  assessment  cases,  774. 

by  taxpayers  against  improvement  assessments,  775. 

against  assessment  on  ground  of  excess  of  debt  limit,  775. 

refusing  where  re-assessment  may  be  made,  781,  n. 

as  remedy  against  obstruction  of  highway,  849. 

right  of  private  individual  to  maintain  to  abate  nuisance,  850. 

when  special  injury  must  be  shown,  850. 
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does  not  usually  lie  against  temporary  obstructions,  850. 

illustrative  cases  of  against  highway  obstructions,  851. 

cases  where  refused  as  against  obstruction,  852. 

parties  and  pleadings  in  cases  of,  853. 

as  remedy  for  abutter,  897. 

illustrative  cases  of  as  a  remedy  for  abutter,  897. 

delay  cutting  off  right  to,  897. 

against  erection  of  light  plant  in  highway,  897. 

when  will  lie  against  abutter,  913,  n. 

to  prevent  removal  of  house  across  street-car  tracks,  962. 

to  compel  street  railway  company  to  restore  street,  987. 

to  prevent  unlawful  use  of  street,  1062. 

to  protect  electric  wires,  1077. 

to  prevent  vacation  of  street,  1184. 

INJURIES, 

for  which  compensation  is  allowed,  283. 

for  which  compensation  allowed  where  property  is  taken,  297. 
consequential,  298. 
essential  to  right  to  injunction,  771. 

when  officer  liable  for  those  caused  by  failure  to  repair,  863. 
liability  of  railroad  company  for  where  highway  unsafe,  1017. 
See  Pebsonal  Injtjeies;  Damages. 

INLAND  STREAMS, 

authority  to  construct  bridges  over,  40. 

INNOCENT  PARTIES, 

when  not  allowed  to  suffer,  145. 

INQUIRY, 

rule  where  party  is  put  on,  732. 

INSANE  PERSONS, 

when  no  prescriptive  highway  as  against,  199. 

INSPECTION, 

of  bridges,  duty  as  to,  48,  73. 

improvement  work,  654. 

duty  of  electric  company  to  make,  1070. 

INSTALMENTS, 

lien  where  assessment  is  payable  in,  749,  n. 
on  improvements,  751. 

INSTRUCTION, 

duty  to  restrict  evidence  by,  1161. 
personal  injuries  on  highways,  1164-1167. 
duty  of  court  to  give  as  to  damages,  1169. 
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INSTRUMENTS, 

considering  acts  In  construing,  440. 

INSURERS, 

owners  of  toll  bridge  are  not,  47. 

corporations  are  not  of  bridges,  65. 

turnpike  companies  are  not,  112. 

cities  are  not  of  safety  of  streets,  793,  1074. 

electric  companies  are  not,  1071. 

drivers  of  vehicles  are  not  gf  their  "tackle,"  1094. 

INTENDMENTS, 

made  In  favor  of  petition,  378. 

INTENTION, 

materiality  of  intention  of  owner  of  private  way  on  question  of  pre- 
scription, 6. 
as  affecting  dedication  by  plat,  130. 
as  affecting  dedication,  133,  137,  138,  177. 
not  always  essential  to  dedication,  140. 
as  affecting  crime,  140. 
when  that  to  dedicate  presumed,  140. 
evidence  of  that  to  dedicate,  173. 
to  dedicate,  when  a  question  of  fact,  174. 
to  dedicate,  when  inferred,  174,  n. 
to  dedicate,  presumption  as  to  landowner's  acts,  175. 
as  affecting  conveyance  to  center  of  street,  915. 

INTEREST, 

on  compensation  for  taking  of  property,  293. 

that  disqualifies  to  act  on  tribunal,  321. 

on  assessments  for  improvements,  751. 

when  mandamus  will  not  lie  to  compel  payment  of,  872,  n. 

INTERESTED  PARTY, 

not  competent  to  act  on  tribunal,  320. 

entitled  to  notice,  343. 

notice  to,  355. 

notice  to  those  shown  by  record,  363. 

INTERFERENCE  WITH  HIGHWAY, 
unauthorized  as  a  nuisance,  833. 

See  NtnsANCEs;  Obstkuctions  and  Enoboachments. 

INTERMEDIATE  COURT, 
trial  de  novo  in,  418. 
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INTERMEDIATE  PROCEEDINGS, 

parties  bound  to  take  notice  of,  367. 

INTERNAL  IMPROVEMENT, 
bridge  as,  58. 

INTERSTATE  BRIDGE, 

state  cannot  fix  tolls  on,  39,  n. 

INTERSTATE  COMMERCE, 

power  of  congress,  38,  39. 

right  of  state  to  fix  tolls  over  interstate  bridge,  45. 

INTBRURBAN  RAILROADS, 
definition,  992. 

nature  and  characteristics,  993. 
mixed  nature  of  functions,  994. 

whether  an  additional  burden  on  highways,  995,  996. 
incorporation  and  franchises,  997. 
right  to  use  streets  and  highways,  998. 
forfeiture  of  charter  or  franchise,  999. 
collateral  attack  on  corporate  existence,  1000. 
right  to  question  carriage  of  freight  by,  1000. 
municipal  control  and  regulation,  1001. 
exercise  of  eminent  domain,  1002. 
duty  to  fence,  1003. 
liability  for  killing  stock,  1003. 
relative  rights  and  duties  of  travelers  and  company  on  Interurban 

tracks,  1004. 
use  of  tracks  by  travelers,  1004. 
crossing  other  roads  or  highways,  1005. 
signals  at  crossings,  1005. 
application  of  look  and  listen  rule,  1006. 
duties  of  travelers  at  crossings,  1006. 

miscalculation  of  chances  by  person  crossing  track,  1007. 
duty  toward  alighting  passengers,  1008. 
track  connections  with  steam  railroads,  1008. 

INTERVENING  AGENCY, 

where  horse  runs  away,  1096,  n. 

INTERVENING  PETITION, 

right  of  purchaser  to  file,  349. 

INTOXICATION, 

no  defense  to  injured  traveler,  1033. 

as  affecting  contributory  negligence,  1153,  n. 

INTRASTATE  COMMERCE, 
state's  authority,  40. 
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INVALID  LAW, 

liability  where  oflBcer  acts  under,  867. 

INVALID  ORDINANCE, 

effect  of  Improvement  under,  600. 

INVITATION, 

to  use  railway  track,  effect  of,  1019. 

IRREGULARITIES, 

waiver  of,  305,  340. 

failure  of  commissioners  to  take  oath,  340. 

effect  of  in  adjournment  of  hearing,  366. 

effect  of  in  petition,  371,  n. 

effect  of  in  report  of  viewers,  400. 

what  ones  not  considered  on  appeal,  419. 

injunction  will  not  reach,  449. 

failure  to  pass  preliminary  resolution,  610. 

effect  in  bids  for  improvements,  634,  636,  n. 

disregarding  in  tax  assessments,  667. 

how  they  affect  assessments,  682. 

effect  of  in  tax  sale,  682. 

evidence  of,  720. 

what  ones  property  owners  estopped  to  question,  731,  732. 

effect  of  in  naming  owners  in  levying  assessments,  744. 

not  ground  for  Injunction,  772. 

curing  by  subsequent  legislation,  776. 

how  affects  acts  of  oflBcers,  868,  n. 

See  Defects. 
IRREPARABLE  INJURY, 

what  is,  850. 

ISSUANCE, 

warrants  for  collection  of  assessments,  755. 
tax  bills  or  certificates  for  assessments,  756. 

ISSUES, 

right  to  open  and  close  depends  on,  395. 


J 
JOINT  ACTION, 

against  city  and  contractor,  661. 

where  party  injured  on  railroad  crossing,  1020. 

JOINT  APPEALS, 

when  may  be  prosecuted,  415. 
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JOINT  BRIDGE, 

apportioning  cost  of  constriicting,  60. 
duty  as  to  repairs  on,  68. 

JOINT  LIABILITY, 

for  bridge  Injuries,  68,  n. 

when  there  Is,  898. 

when  there  is  on  the  part  of  electric  companies,  1070. 

when  there  has  been  concurring  negligence,  1098. 

JOINT  OWNERSHIP, 

of  bridges,  36,  n,  52a,  n. 

JOINT  TRESPASSERS, 

highway  officers  may  be,  869. 

JOINT  WRONG-DOERS, 

election  to  sue  one  of  several,  68. 

JUDGES, 

authorizing  them  to  appoint  commissioners,  viewers,  ate,  522. 

JUDGMENT, 

not  sufficient  to  secure  compensation,  267. 

attempt  to  control  that  of  tribunal,  314. 

effect  of  as  to  existence  of  jurisdictional  facts,  326. 

collateral  attack  on,  326. 

sufficiency  of  that  as  to  jurisdiction,  326. 

inferior  tribunal  cannot  review,  330. 

jurisdiction  of  subject-matter  essential  to,  336. 

effect  of  that  as  to  jurisdiction,  339. 

on  sufficiency  of  notice,  364. 

when  strong  enough  to  resist  collateral  attack,  393. 

attacking  for  fraud,  394. 

effect  of  accepting  benefit  under,  421. 

duty  and  liability  of  officer  who  executes,  424. 

on  writ  of  certiorari,  428. 

only  final  can  be  appealed  from,  429. 

legislative  power  to  relieve  municipality  from,  514,  n. 

error  of,  566. 

for  improvement  against  public  property,  675. 

of  highway  officers,  when  not  conclusive,  721. 

of  highway  officers  generally  conclusive,  722. 

declaring  assessment  invalid,  amendment  afterwards,  730. 

of  confirmation  effective  as  other  judgments,  747. 

scope  and  effect  of  judgment  or  relief  In  assessment  proceedings, 

747. 
when  assessment  lien  paramount  to,  749. 
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essentials  of  judgment  of  sale  on  assessment  delinquency,  757. 
application  for  judgment  of  sale  under  assessment,  757. 
enforcement  against  railroad  property  for  improvement  assessment, 

763. 
■when  wrong-doer  bound  by  that  against  city,  1170. 

JUDGMENT  CREDITORS, 

need  not  be  made  parties,  346. 

JUDICIAL  DUTY, 

determining  benefits  and  damages  is,  309. 

only  duty  judges  may  perform,  522,  n. 

no  liability  for  failure  to  properly  exercise,  858. 

JUDICIAL  NOTICE, 

of  limits  of  territorial  jurisdiction,  37^. 

of  law  of  the  road,  1080. 

in  personal  injury  cases,  1153. 

JUDICIAL  POWER, 

legislature  has  none,  309. 

only  power  courts  can  exercise,  316. 

JUDICIAL  TRIBUNALS, 

determining  amount  of  benefits,  282. 
incidental  powers  in,  327. 

JURISDICTION, 

as  to  bridges  between  two  counties,  58. 

in  federal  courts,  262. 

effect  of  usurpation  of,  317,  n. 

of  inferior  tribunals  to  appear  of  record,  324. 

when  presumption  in  favor  of,  324. 

cannot  be  collaterally  questioned,  326. 

sufficiency  of  as  to  jurisdiction,  326. 

void  and  voidable  proceedings,  329. 

consent  cannot  confer,  330,  n,  336. 

loss  by  failure  to  act  within  specified  time,  332. 

effect  where  it  once  attaches,  332. 

time  and  place  of  meeting  as  essential  to,  382. 

there  must  be  of  the  particular  case,  334. 

what  constitutes  of  the  subject-matter,  337. 

legislature  fixing  limits  of,  337. 

when  exists  of  the  subject,  338. 

effect  of  decision  as  to,  339. 

effect  of  error  in  assuming,  339. 

oath  of  commissioners  as  step  in,  340. 

57 — Elliott  R.  and  S. 
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effect  where  it  has  once  attached,  341. 
collateral  attack  on,  360. 
effect  where  once  lost,  367. 
petition  as  essential  to,  368. 
where  there  is  defective  petition,  371. 
how  affected  by  withdrawal  of  names,  874. 
how  affected  by  repeal  of  statute,  409. 
effect  where  there  is  none,  419. 
execution  of  judgment,  where  there  is  none,  424. 
appeal  waiving  questions  as  to,  425. 
of  subject-matter  cannot  be  waived,  425,  n. 
presumption  in  favor  of,  447. 

of  county  officers  ousted  by  incorporation  of  city,  504. 
delegation  of  over  public  ways,  512. 
conflict  of  in  control  of  streets,  543. 
to  improve  streets,  605. 
presumption  that  there  is,  605. 
'  when  preliminary  estimate  essential  to,  612. 
when  remonstrance  ousts,  614. 
steps  to  invoke  are  essential,  616. 
when  cannot  be  conferred  by  consent,  734. 
injunction  as  remedy  where  there  is  none,  771. 
officer  protected  while  acting  within,  871. 

JURISDICTIONAL  FACTS, 
record  showing,  325. 

effect  of  judgment  as  to  existence  of,  326. 
stating  in  petition,  335,  372,  376. 
effect  of  decision  on,  360. 

JURISDICTIONAL  STJEPS, 

in  improving  streets,  606. 

JURORS, 

right  to  examine  and  challenge,  319. 

qualifications  of,  321,  n. 

right  to  notice  of  selection  of,  357. 

JURY, 

deciding  questions  of  fact,  174. 

no  right  of  trial  by  in  condemnation  proceedings,  220. 

fixing  measure  of  compensation,  291. 

when  necessary  in  assessing  damages,  317. 

when  landowner  entitled  to,  317. 

not  required  in  appropriation  cases,  318. 

rights  of  landowner  where  one  is  required,  319, 
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right  of  state  to  authorize  finding  in  condemnation  cases  by  ma- 
jority of  jury,  341,  n. 

view  of  property  in  appropriation  cases,  397. 

contributory  negligence  usually  question  for,  819. 

determining  questions  of  negligence  where  horse  runs  away,  1095. 

discretion  of  in  assessing  damages,  1169. 
See  Questions  of  Fact. 
JURY  OF  INQUEST, 

not  a  court,  323,  n. 

K 
KILLING  STOCK, 

liability  of  interurban  railroad  company,  1003. 

KNOWLEDGE  OF  DANGER, 

as  an  element  of  contributory  negligence,  818,  820,  1153. 


L 
LABOR, 

provisions  in  improvement  contracts  as  to  labor,  713. 

LABOR  CLAIMS, 

bond  to  secure  payment  of,  646. 

LACHES, 

in  applying  for  injunction  in  assessment  cases,  773. 
See  Delay;  Estoppel. 
LAKES, 

title  to  streets  bordering  navigable  lakes,  918. 

LANDLORD, 

when  estopped  by  tenant's  dedication,  158. 
how  dedication  by  affects  tenant,  158. 

LANDOWNER, 

need  not  always  intend  to  dedicate,  140. 

how  conduct  of  affects  dedication,  140. 

how  mistake  of  affects  dedication,  141. 

negligence  of,  dedication,  142. 

fraud  of  in  dedication,  142. 

how  ignorance  of  affects  dedication,  143. 

when  estopped  to  deny  dedication,  145. 

estopped  by  conduct  relied  on  by  others,  146. 

effect  of  use  with  consent  of,  147. 

no  warranty  by  that  land  is  fit  for  street,  148. 

presumption  as  to  acts  of  in  dedication,  175. 
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estoppel  to  deny  dedication,  177. 

how  intention  affects  dedication,  177. 

acts  of  suflBcient  to  establish  dedication,  180. 

declarations  of  to  show  dedication,  186. 

should  receive  just  compensation,  283. 

right  to  a  hearing,  311,  n. 

legislature  cannot  make  arbitrary  rules  governing,  314,  n. 

when  entitled  to  a  jury,  317. 

rights  of  where  jury  is  required,  319. 

how  affected  by  right  of  appeal,  320. 

entitled  to  impartial  tribunal,  323. 

cannot  confer  jurisdiction  by  consent,  330,  n. 

what  questions  may  be  decided  without  notice  to,  356. 

notice  of  selection  of  jurors  or  appraisers,  357. 

failure  to  give  notice  to  part  of,  effect,  358,  359. 

waiver  of  notice  by,  361. 

naming  in  petition,  372. 

waiving  objections  to  petition,  383. 

estoppel  to  appeal,  421. 

when  estopped  to  question  location,  434. 

cannot  defeat  public  right  by  change  of  property,  435. 

effect  of  consenting  to  private  road,  443. 

maintaining  action  of  trespass,  448,  n. 

right  to  hearing  as  to  benefits,  699. 

must  be  given  an  opportunity  to  be  heard,  699. 

when  required  to  do  equity,  720. 

estoppel  to  question  constitutionality  of  law,  735. 

objecting  to  sufficiency  of  notice  for  bids,  739. 

identifying  in  assessments,  744. 

rights  of  those  not  abutters  where  railroad  in  street,  1063. 

LANES, 

as  private  ways,  14,  n. 

LANTERN, 

duty  of  traveler  to  carry  after  night,  818,  n. 
at  railroad  crossings,  1015. 

LAPSE  OF  TIME, 

rights  conferred  by,  1187. 

See  Delay;  Estoppel;  Statute  of  Limitatiosts. 

LAST  CLEAR  CHANCE  DOCTRINE, 

application  to  street  railway  injuries,  983. 

LATENT  DEFECTS, 

notice  of  latent  defects  in  highways,  807. 
effect  of  notice  of,  1157. 
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damages  for  impairment  of,  229. 

definition  of,  229,  591. 

rule  as  to  soil  and  buildings  thereon,  229. 

no  right  to  deprive  highway  of,  501. 

must  not  be  interfered  with,  591. 

extent  of  right  of,  591. 

when  street  commissioners  liable  for  removing,  869. 

LAW, 

looking  to  as  source  of  jurisdiction,  337. 

equal  protection  of,  518. 

uniformity  of  required,  519. 

special  and  local,  520. 

municipal  officers  must  conform  to,  590. 

LAW  OP  THE  LAND, 

taking  private  property  pursuant  to,  217. 

See  Due  Peocess  of  Law. 
LAW  OF  THE  ROAD, 

rule  as  to,  1078. 

statutes  prescribing,  1078. 

English  and  American  rule,  1079. 

rule  where  travelers  meet,  1080. 

judicial  notice  of,  1080. 

exceptions  to,  1081. 

presumption  where  it  is  violated,  1082. 

statute  requiring  seasonable  turn  to  the  right,  1083. 

travelers  passing  when  going  in  same  direction,  1084. 

foremost  traveler  not  bound  to  give  way,  1085. 

driving  into  standing  vehicle,  1085. 

relative  rights  of  footmen  and  drivers,  1086. 

not  strictly  applicable  to  footmen,  1090. 

bicycles  subject  to,  1105. 

application  to  automobiles,  1119,  1120. 

See  Teavel  on  Roads  and  Stbeets. 
LEASES, 

use  of  bridges  to  street  railway  companies,  56. 

LEGAL  DISABILITY, 

dedication  by  persons  under,  155. 

as  affecting  prescriptive  highway,  189. 

prescription  as  against  persons  under,  199. 

reason  for  prescription  as  against  persons  under,  200. 

LEGAL  DUTY, 

how  established,  1138. 
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LEGAL  EXISTENCE, 

questioning  that  of  corporation,  389. 

LEGALIZED  OBSTRUCTIONS, 
when  there  may  be,  834. 

LEGALIZING  STATUTES, 

doctrine  governing,  523. 

I 

LEGAL  REMEDY, 
/  injunction  where  there  is  none,  449. 

exhausting  before  resorting  to  equity,  449. 

LEGISLATIVE  AUTHORITY, 
to  build  bridges,  53. 
as  to  bridges  between  two  counties,  58. 
extent  of  to  improve,  considered  on  principle,  557. 
to  create  assessment  district,  684. 

LEGISLATIVE  CONTROL, 

over  public  roads,  10. 

of  streets  as  highways,  25. 

nature  of  over  public  highways,  509. 

limitations  imposed  by  spirit  of  constitution,  510. 

local  self-government,  510. 

the  ultimate  proprietary  right  in  highways,  511. 

delegation  of  jurisdiction  over  public  ways  not  within  the  rule  pro- 
hibiting delegation  of  legislative  power,  512. 

nature  and  scope  of  the  delegated  power,  513. 

change  of  local  agencies,  514. 

organization  and  control  of  municipal  corporations,  515. 

construction  of  statutes  conferring  authority  on  governmental 
agencies,  516. 

manner  of  exercise  of,  517. 

exercise  of  legislative  control,  517. 

equal  protection  of  the  laws,  518. 

uniformity  of  laws,  519. 

special  and  local  laws,  520. 

illustrative  cases  of  special  and  local  laws,  520. 

classification,  521. 

authorizing  judges  to  appoint  commissioners,  viewers  and  the  like, 
522. 

curative  statutes,  523. 

right  of  appeal,  524. 

restriction  of  the  use  of  property  abutting  on  streets,  525. 

over  assessment  lien,  750. 

of  railroads,  1009. 
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in  selecting  tribunal,  321. 

right  to  exercise,  514. 

as  to  kind  of  notice,  517. 

See  DiscBETioN. 
LEGISLATIVE  DUTIES, 

judges  not  to  perform,  522,  n. 

no  liability  for  failure  to  exercise,  813. 

LEGISLATIVE  FUNCTIONS, 
courts  cannot  usurp,  265. 

LEGISLATIVE  POWER, 

over  streets,  limitations  on,  26. 

to  designate  tribunals,  311. 

how  limited  by  right  of  local  self-government,  510. 

cannot  be  delegated,  512. 

to  assess,  extent  of,  686. 

See  Eminent  Domain. 
LEGISLATURE, 

right  to  establish  turnpike  gates,  25,  n. 

delegating  authority  to  construct  bridges,  41. 

control  over  public  corporation,  46. 

imposing  duty  to  repair  bridges,  62." 

authorizing  use  of  public  roads  as  turnpikes,  81. 

control  over  turnpike  corporations,  86. 

authorizing  taxation  in  favor  of  turpplke  companies,  90. 

public  corporations  subject  to,  92. 

control  over  public  aid,  93. 

power  over  tolls,  98. 

granting  exemption  from  toll,  103. 

giving  remedy  for  failure  to  pay  toll,  105. 

prescribing  how  turnpikes  may  be  abandoned,  121. 

compelling  maintenance  of  highways,  125. 

power  over  rights  of  married  women,  157. 

directing  acceptance  of  streets,  168. 

power  and  authority  as  to  highways,  204. 

may  determine  necessity  for  taking,  212. 

authorizing  local  tribunals  to  determine  question  of  necessity,  213. 

delegating  power  of  eminent  domain,  219. 

denying  jury  trial  In  condemnation  proceedings,  220. 

duty  to  prescribe  notice,  222. 

may  determine  kind  of  notice,  223. 

power  to  authorize  a  second  taking,  245. 

determining  estate  to  be  taken  on  condemnation,  250. 

authorizing  condemnation  of  fee,  251. 

may  exclude  benefits,  281 
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cannot  determine  amount  of  benefits,  281. 
prescribing  time  for  payment  of  damages,  304. 
cannot  assess  benefits  and  damages,  309. 
has  no  judicial  power,  309. 
power  to  designate  tribunals,  310. 
when  may  enact  special  laws,  312. 
establishing  highways,  312. 
cannot  itself  fix  compensation,  313. 
determining  necessity  for  taking,  313,  315',  391. 
cannot  dictate  decision  of  tribunal,  314. 
fixing  limits  of  jurisdiction,  337. 
power  to  change  form  of  remedy,  346. 
prescribing  notice  and  manner  of  service,  364. 
authority  of  to  deny  right  of  appeal,  412. 
determining  questions  to  be  tried  on  appeal,  414. 
power  to  regulate  appeals,  419. 
exempting  property  from  seizure  for  highway,'  431. 
prescribing  rules  for  control  of  streets,  503. 
when  may  directly  control  public  ways,  509. 
municipal  corporations  dependent  on,  509. 
may  resume  delegated  powers,  509. 
has  power  to  dedicate,  509,  n. 
may  choose  means  and  methods,  514. 
power  to  make  classification,  520,  521. 
determining  when  general  law  applicable,  522. 
how  far  it  can  go  in  passing  curative  statutes,  523. 
power  to  repeal  statutes,  524. 
power  over  counties,  530. 

power  to  exempt  property  from  assessment,  670,  n. 
power  to  create  two  systems  of  assessment,  679. 
no  power  to  impair  vested  rights,  680. 
power  to  determine  benefits,  685. 
power  of  to  create  taxing  district,  694. 
authorizing  assessments  for  parks,  704. 

may  provide  what  questions  shall  be  tried  in  improvement  proceed- 
ings, 738. 
cannot  dispense  with  constitutional  safeguards,  738. 
discretion  of  in  passing  improvement  statute,  738. 
prescribing  mode  of  enforcing  and  collecting  assessments,  752. 
validating  defective  assessments,  776. 
cannot  validate  unconstitutional  law,  776. 
authority  to  authorize  re-assessment,  776. 
power  to  provide  re-assessments,  781. 
authorizing  obstructions  in  streets,  834. 
power  to  authorize  obstructions  placed  in  streets,  835. 
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granting  right  of  eminent  domain  to  street  railways,  932. 

autliorlzlng  street  railways  to  use  streets,  933. 

cannot  create  a  monopoly,  942. 

limitation  of  power  to  create  monopoly,  945. 

cannot  surrender  or  barter  away  its  police  power,  949. 

authorizing  railway  company  to  execute  mortgage,  954. 

granting  authority  to  lay  railroads  in  streets,  1045. 

authorizing  street  to  be  opened  through  railroad  yard,  1055'. 

granting  city  power  to  authorize  use  of  electric  wires  and  poles, 

1066. 
can  only  take  highway  away  on  compensation,  1172. 
power  to  vacate  highways,  1177. 
determining  expediency  of  vacation,  1182. 
may  ratify  unauthorized  vacation  of  street,  1178. 

LESSEES, 

as  owners,  347. 

LESSOR  AND  LESSEE, 

compensation  as  between  for  a  taking,  302. 

LEVEES, 

area  assessment  to  build,  688. 

LIABILITIES   OP   CONTRACTORS, 

See  Rights  and  LiABiLiTrEs  of  Conteactoes. 

LIABILITY  OF  ABUTTERS, 

abutters  not  liable  for  failure  to  repair,  898. 

for  excavations  and  obstructions  In  highway,  900. 

coal  holes  and  vaults,  902. 

basement  areas  and  excavations  near  highway,  903. 

barbed  wire  fences,  904. 

injuries  to  cattle,  904. 

falling  buildings  and  other  objects,  905. 

obstructions  in  highway,  906. 

placing  building  material  in  street,  907. 

loading  goods  in  street,  907. 

negligence  in  building,  909. 

care  required  in  building,  910. 

to  city,  911. 

to  indictment,  913. 

LIABILITY  OF  HIGHWAY  OFFICERS, 
in  laying  out  way,  445. 
on  contracts,  855. 
to  municipality,  856. 
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to  Individual  only  where  specific  duty  owing,  857. 

different  classes  of  duties,  858. 

ministerial  duties,  859. 

discretionary  duties,  859. 

test  for  determining  nature  of  duty,  861. 

for  failure  to  perform  imperative  duty,  862. 

for  injuries  caused  by  failure  to  repair  highway,  863. 

effect  of  statute  prescribing  penalty,  864. 

for  illegal  acts,  865. 

scope  of  authority  as  affecting,  865. 

for  trespasses,  866. 

where  they  act  under  mistake  or  invalid  law,  867. 

where  no  authority  exists,  868. 

where  act  is  performed  under  oflacer's  direction,  869. 

for  acts  of  subordinates,  870. 

when  officer  is  protected  by  process  or  order,  871. 

mandamus  against  officer,  872. 

illustrative  cases  of  mandamus  against  officer,  873. 

when  mandamus  will  not  lie  against  officer,  874. 

criminal  liability,  875. 

LIBERTY, 

right  to  property  as  element  of,  262. 

LICENSE, 

not  a  dedication,  144. 

requiring  for  vehicles,  544. 

municipality  not  liable  for  granting,  548. 

to  use  street,  subject  to  police  power,  549. 

municipality  cannot  surrender  its  powers  by,  816. 

as  to  power  that  street  railway  company  may  use,  931. 

municipality  granting  for  use  of  streets,  934,  n. 

street  railway  company  must  comply  with  terms  of,  953. 

street  railway  company  takes  subject  to  limitations,  963. 

railway  crossings  by,  1019. 

to  lay  railway  in  street,  1050. 

automobiles  not  class  legislation,  1110. 

automobiles,  1114. 

effect  of  failure  to  obtain  on  right  to  recover  damages,  1115. 

LICENSEES, 

where  there  is  no  highway  by  prescription,  200. 
liability  of  municipality  for  acts  of,  816. 
liability  of  landowner  to,  903,  n. 
duty  of  railroad  company  to,  1019. 
liability  of  city  for  negligence  of,  1074. 
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LICENSE  PEE, 

for  telegraph  poles,  544,  n. 

exacting  from  street  railway  company,  940. 

imposing  on  street  railway  cars,  958. 

LIEN-HOLDERS, 

when  should  be  made  parties,  346. 
not  owners,  351. 

LIEN  OF  ASSESSMENT, 
extent,  749. 

liability  of  mortgagee  or  purchaser  on  assessment  lien,  749. 
effect  where  assessment  payable  In  instalments,  749. 
priority  of,  749,  n. 

statutes  creating  are  liberally  construed,  749. 
legislative  control  over,  750. 
power  to  destroy,  750. 
foreclosure  oiE  assessment  liens,  759. 
created  by  re-assessment,  781. 

merger  of  original  assessment  on  re-assessment,  785. 
re-assessment  operative  as  a  lien,  785. 

LIFE  TABLES, 

as  evidence  in  damage  cases,  1169. 

LIFE-TENANT, 

compensating  for  a  taking,  302. 

entitled  to  use  of  damages  during  life,  302,  n. 

as  owner,  347,  n. 

as  party,  349,  n. 

signing  petition  to  improve,  608. 

LIGHTS, 

implied  acceptance  of  dedication  from  lighting  street,  169. 

erection  of  as  evidence  of  dedication,  180. 

interfering  with,  299. 

protecting  excavation  by,  564. 

duty  to  put  up  on  streets,  802. 

abutters'  easement  of  light,  882. 

prescriptive  right  of  encroachment  on,  883,  n. 

elevated  railroads  interfering  with,  883. 

instrumentalities  of  not  an  added  burden,  895. 

requiring  at  railroad  crossings,  895,  n. 

at  railroad  crossings,  1015. 

duty  of  railroad  company  to  maintain  at  crossings,  1024. 

when  must  be  carried  on  bicycle,  1105. 

removal  by  wrong-doer,  1152. 

presence  of  as  tending  to  show  contributory  negligence,  1153. 
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LIMITATIONS, 

annexing  to  dedication,  163. 

time  limitation  on  improvement  contract,  649. 

on  exercise  of  police  power,  1068. 

See  Peescbiption;  Statute  of  Limitations. 

LIMITS  OF  "WAY, 

should  be  clearly  defined,  430. 
user  determining,  441. 

LINE  OF  HIGHWAY, 

opening  on  that  described,  437. 
effect  of  deviating  from,  437. 

LINE  OF  STREET, 

buildings  may  come  up  to,  525. 

LINE  OF  TRAVEL, 

well  defined  necessary  to  prescription,  195'. 
effect  of  deviation  from,  195. 

LIVE  STOCK, 

rightto  drive  along  way,  508. 

liability  for  trespasses  by,  508. 

See  Animals;  Cattle;  Hoeses. 
LIVE  WIRES, 

contributory  negligence  causing  injury,  1075. 

LOADING  GOODS, 

in  street,  right  of,  907. 

LOCAL  AGENCIES, 

right  to  change,  514. 

LOCAL  ASSESSMENT, 
appeal  from,  520. 

power  to  make  upon  property  specially  benefited,  662. 
distinguished  from  ordinary  taxes,  663. 
exemption  from,  670,  n. 

when  public  property  exempt  from,  670,  n,  675. 
how  enforced  against  public  property,  675. 
two  systems  of  at  same  time,  679. 

See  Assessments  fok  Impbovements  and  Repaies. 

LOCAL  AUTHORITIES, 

discretionary  power  of,  50. 
delegating  authority  to  hold  toll  bridge,  54. 
decision  as  to  location  of  bridge,  57. 
determining  when  to  open  streets,  129,  n. 
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LOCAL  AUTHORITIES— ConiiwitecJ. 
accepting  dedication,  165. 
implied  acceptance  by  of  dedication,  167. 
rights  of  third  persons  compared  to,  500. 
delegating  control  of  public  ways  to,  512. 
discretion  as  to  grading  and  Improving  streets,  551. 
discretion  as  to  constructing  drains  and  sewers,  560. 
discretion  as  to  improvements  and  repairs,  570. 
rigM  to  determine  manner  of  improvement,  581. 
discretion  of  as  to  width  of  highway  to  be  Improved,  588. 
discretion  of  as  to  lilnd  of  Improvement,  602,  603. 
contractor  charged  with  notice  of  power  of,  629. 
discretion  of  In  accepting  and  rejecting  bids,  637. 
power  to  fix  terms  of  contract,  639. 
consenting  to  assignment  of  contract,  644. 
power  to  modify  or  rescind  contract,  645. 
determining  question  of  benefits,  684. 
determining  mode  of  assessing  benefits,  692. 
abuse  of  discretion  by,  719. 
matters  in  control  of  as  to  improvements,  722. 
permitting  animals  to  run  at  large,  878. 
consenting  to  use  of  street  for  railroad,  1045. 
consenting  to  use  of  street  by  railway,  1049. 
presumption  that  they  did  their  duty,  1151. 
determining  expediency  of  vacation,  1182. 

LOCAL  CONTROL  OF  ROADS  AND  STREETS, 
counties,  527. 

definition  and  description  of  counties,  527. 
by  parishes  in  Louisiana,  528. 
American  counties  compared  with  English,  529. 
power  of  legislature  over  counties,  530. 
powers  and  duties  of  counties,  531. 

counties  may  maintain  actions  to  protect  their  roads,  532. 
injunctions  and  actions  against  counties,  532. 
ejectment  by  counties  and  municipalities,  533. 
distinction  between  liability  of  counties  and  cities,  534. 
counties  not  liable  for  negligence  in  absence  of  statute,  535,  536. 
townships  and  road  districts,  537. 

public  corporation  not  liable  where  duty  is  governmental,  538. 
municipal  corporations,  539. 

definition  and  description  of  municipal  corporation,  539. 
legislative  control  of  highways,  540. 
delegation  to  municipality,  540. 
power  to  lay  out,  regulate  and  Improve  streets,  541. 
what  included  in  authority  to  grade  and  pave,  541. 
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LOCAL  CONTROL  OF  ROADS  AND  STREETS— Continued. 
regulating  driving  and  speed  of  trains,  542. 
conflict  of  jurisdiction,  543. 
regulating  and  licensing  vehicles,  544. 
gas,  water,  railroad  and  telegraph  companies,  545. 
consent  of  municipality  must  be  obtained,  546. 
municipality  may  impose  conditions,  547. 

municipality  not  liable  for  merely  granting  lawful  license,  548. 
rights  of  abutters,  548. 
grant  is  subject  to  police  power,  549. 
power  to  grade  and  Improve,  549. 
power  to  pave,  552. 
power  to  repair,  553. 
change  of  grade,  554. 
consequential  damages,  554. 

LOCAL  LAWS, 

acts  of  municipalities  as,  512. 
illustrative  cases  of,  520. 
classification  for,  521. 
when  federal  courts  bound  by,  788,  n. 

LOCAL   SELF-GOVERNMENT, 

how  limits  legislative  power,  510. 

LOCAL  STATUTES, 

fixing  prescriptive  period,  196. 

of  street  railway,  following  ordinance,  951. 

LOCATING  AND  OPENING  PUBLIC  WAYS  FOR  TRAVEL, 
limits  and  boundaries  of  the  way,  430. 
exempt  property,  431.; 
owner  must  show  property  exempt,  432. 

officer  laying  out  way  through  exempt  property  a  trespasser,  433. 
estoppel  of  owner,  434. 
owner  cannot  defeat  public  right  by  changing  condition  of  property, 

435. 
way  must  be  of  prescribed  width,  436. 
user,  436. 

way  must  be  opened  on  line  described,  437. 
effect  of  deviation,  437. 
section  line  roads,  438. 

way  must  be  opened  within  prescribed  time,  439. 
laying  out  new  way  over  existing  way,  440. 
when  user  determines  course  and  limits  of  way,  441. 
change  of  way  established  by  user,  442. 
consent  of  owner,  443. 
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LOCATING  AND  OPENING  PUBLIC  WAYS  FOR  TRAVEIj— Continued. 
removal  of  fences,  444. 
notice  to  remove  fences,  444. 
duties  and  liabilities  of  highway  officers,  445. 
filing  and  recording  order  to  lay  out  way,  446. 
proof  of  establishment  of  highway,  447. 
collateral  attack,  448. 
injunction  against,  449. 

discretionary  powers  not  controlled  by  injunction,  450. 
Injunction  at  suit  of  municipality,  451. 

LOCATION, 

question  submitted  to  viewers,  328,  n. 
collateral  attack  on,  433. 
estoppel  to  question,  434. 

petitioners  not  estopped  to  deny  legality  of  location,  434. 
acquisition  of  right  of  way  actually  laid  out  instead  of  that  orig- 
inally intended,  437. 
presumption  of  correct  location  by  user,  447. 
pleading  location  of  injury,  1143. 

LOCATION  OF  BRIDGES, 

discretionary  powers,  50. 

mandamus,  50. 

injunction  as  to,  51. 

propriety  of,  how  determined,  57. 

review  of  decision  as  to,  57. 

LOCATION  OF  HIGHWAY, 

describing  in  petition,  379. 
petition  should  be  sufficient  for,  380. 
by  public  user,  441. 

LOCATION  OF  LAND, 

as  tending  to  show  dedication,  182. 

LOCATION  OF  STREET  RAILWAY, 
how  determined,  951. 

LOCATION  OF  TOLL-GATES, 
rule  as  to,  100. 

LOGS, 

nuisance  to  place  in  highway,  827. 

LONGITUDINAL  TAKING, 

when  not  authorized,  247,  248. 
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LOOKING  AND  LISTENING, 

applicability  to  street  railway  crossings,  977. 

before  crossing  railway  tracks,  982. 

application  to  interurban  railroads,  1006. 

duty  of  traveler  at  railroad  crossing,  1022. 

when  obligation  rests  on  traveler  as  to,  1033. 

not  invariable  and  arbitrary  as  to  time  and  place,  1034. 

LOOKOUT, 

duty  of  street  railway  company  to  keep,  967,  972. 
on  street  cars  to  prevent  injuries  to  persons  crossing  tracks,  976. 
duty  of  railroad  company  to  maintain  lookout  at  crossings,  1024. 
duty  of  traveler  to  keep  lookout  ahead,  1154. 

LOSS  OF  BUSINESS, 

as  element  of  damages,  283,  n. 
where  property  is  taken,  297. 

LOSS  OP  INCIDENTS, 

compensation  for  where  property  Is  taken,  284. 

LOSS  OP  JURISDICTION, 

by  failure  to  act  within  designated  time,  332. 

LOST  RECORDS, 

raise  no  presumption  of  dedication,  175,  n. 

LOT, 

street  as  appurtenance  to,  21,  n. 

purchase  according  to  plat,  124. 

dedication  by  sale  of,  128. 

when  sale  of  amounts  to  dedication,  128. 

purchaser  acquires  right  in  all  streets  on  plat,  132. 

benefits  to  each  as  separate  and  distinct,  280. 

assessment  of,  683. 

adjoining  and  adjacent  distinguished,  683,  n. 

assessing  on  it  entire  cost  of  improvement  in  front  of  it,  689. 

effect  of  conveyance  of  with  reference  to  plat,  919. 

LOWEST  BIDDER, 

on  bridge  contract,  55,  n. 

who  is,  636. 

rights  of,  638. 

right  of  taxpayers  as  to,  638,  n. 

when  entitled  to  mandamus,  638. 

entitled  to  hearing  before  rescission  of  contract,  645. 

duty  to  award  contract  to,  725. 

See  Bids. 
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MACADAMIZING, 

whether  work  on  road  Is  improvement  or  repair,  577. 

MAIL  CARRIERS, 

exemption  from  toll  on  turnpikes,  103,  n. 

MAINTENANCE. 

condition  in  dedication  exempting  from  maintenance  void,  163. 

MAJORITY, 

of  commissioners  may  act,  341. 
of  quorum  may  act,  341,  n,  622. 
necessary  to  repeal  improvement  ordinances,  625. 

MALICE, 

effect  of  in  ordering  improvement,  593. 

liability  where  highway  oflBcer  acts  through,  859,  n. 

MALICIOUS  ACTS, 

liability  of  highway  officers  for,  866,  n. 

MALICIOUS  TRESPASS, 

cutting  down  toll-gate,  102. 

MANDAMUS, 

to  compel  corporation  to  make  highway  safe,  48. 

to  compel  tribunal  to  act,  342. 

to  compel  opening  of  highway,  439. 

does  not  lie  to  control  discretion,  439,  874. 

to  secure  improvements  and  repairs,  573. 

lowest  bidder  cannot  maintain,  638. 

when  lowest  bidder  entitled  to,  638. 

to  compel  officers  to  make  assessment,  657. 

will  not  lie  to  make  assessment  for  partially  performed  improve- 
ment contract,  657. 

to  compel  signature  to  bonds,  660. 

to  compel  public  officers  to  act,  765. 

as  remedy  against  officer,  872. 

criminal  prosecution  does  not  defeat  right  to,  872. 

when  will  not  lie  to  compel  payment  of  interest  on  street  assessment 
warrants,  872,  n. 

illustrative  cases  of  against  officers,  873. 

when  it  will  not  lie  against  an  officer,  874. 

street  railway  company  resorting  to  against  municipal  officers,  952. 

to  compel  street  railway  company  to  make  repairs,  986. 

to  compel  railroad  company  to  construct  viaduct,  1011. 

to  compel  railroad  company  to  restore  or  construct  viaduct,  1013. 
58— Elliott  R.  and  S. 
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MANDAMVS— Continued. 

to  compel  restoration  of  highway  at  railroad  crossing,  1013. 

as  remedy  to  compel  making  of  repairs,  1056,  1062. 
See  Injunction. 
MANDATORY  DUTY, 

mere  grant  of  authority  does  not  create,  574. 

MANDATORY  INJUNCTION, 

as  remedy  to  compel  making  of  repairs,  1056. 

MANDATORY  PROVISIONS, 

following  those  of  statute,  622. 
provisions  of  statute  usually  are,  666. 

MANNER  OF  IMPROVEMENT, 

right  of  local  authorities  to  determine,  581. 

MANSLAUGHTER, 

in  running  over  and  killing  footman,  1093. 

MANUAL  POSSESSION, 

taking  where  there  is  not,  226. 

MANUFACTURING  ESTABLISHMENTS, 

when  highways  not  to  be  opened  through,  432. 

MAP, 

meaning  of  term  "street"  in,  21. 

dedication  of  street  by,  21. 

rights  springing  from  recorded,  21. 

failure  to  acknowledge  in  statutory  dedication,  124. 

effect  of  purchase  of  lots  according  to,  124,  n. 

dedication  by,  128. 

construction  of,  130. 

construction  of  a  question  for  the  courts,  131. 

implied  acceptance  of  dedication  by  recognition  of  street  on  official 
maps,  169. 

when  dedication  presumed  from,  175. 

aiding  description  in  report,  408. 

to  aid  defective  highway  order,  439,  n. 

aiding  description  in  order  laying  out  way,  446,  n. 
See  Plat. 
MARKET, 

interfering  with  abutter,  836. 

grant  of  exclusive  right  to  maintain,  943. 

MARKET  HOUSE, 

using  street  for,  compensation,  233. 
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MARKET  PLACE, 

enjoining  use  of  streets  as,  851,  897. 

MARKET  VALUE, 

compensation  where  it  is  impaired,  287. 
compensation  according  to,  290. 
elements  considered  in  determining,  290. 
rule  for  determining,  290. 
evidence  as  to,  291. 
sales  as  evidence  of,  291. 
limits  of  evidence  as  to,  291. 
future  use  as  affecting,  295. 
showing  all  facts  affecting,  295. 

MARRIED  WOMEN, 

dedication  as  against,  152. 

how  enabling  statutes  affect  dedication  by,  153. 

express  dedication  by,  156. 

cannot  claim  dower  in  dedicated  land,  157. 

rights  of  dependent  on  legislature,  157. 

no  prescriptive  highway  as  against,  199. 

when  need  not  be  parties,  347. 

as  signer  to  petition,  377. 

lien  of  assessment  upon  property  of,  749. 

MASTER  AND  SERVANT, 

duty  of  street  railway  company  as  to  employes,  971. 

liability  for  negligence  of  servant,  1098. 

liability  where  relation  does  not  exist,  1099. 

liability  of  automobile  owner  for  acts  of  chauffeur,  1135,  1136. 
See  Employe. 
MATERIAL  CLAIMS, 

bond  to  secure  payment  of,  646. 

MATERIALS, 

when  owner  of  fee  retains,  499. 

right  to  use  for  improving  street,  499. 

for  repairs,  500. 

of  which  paving  may  be  constructed,  552. 

when  must  be  designated  in  contract,  726. 

injuries  by,  791. 

duty  to  guard,  791. 

abutter's  interest  in,  879. 

See  Building  Matebial. 
MAXIMS, 

salus  populi  suprema  lex,  16,  205. 

damnum  absque  injuria,  43,  n,  298,  299. 
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MAXIMS — Continued. 

"once  a  highway,  always  a  highway,"  49,  80,  502,  1172. 

"volenti  non  fit  injuria,"  111. 

as  to  which  of  two  innocent  parties  must  suffer,  145. 

"turps  est  fidem  fallere,"  146. 

express  mention  of  one  thing  excludes  others,  504. 

"that  regard  he  had  for  public  welfare,  is  the  highest  law,"  506. 

"as  a  man  consents  to  bind  himself  so  shall  he  be  bound,"  648. 

"equity  discourages  multiplicity  of  actions,"  843. 

de  minimis  non  curat  lex,  876. 

"he  who  derives  the  advantage  ought  to  bear  the  burden,"  985. 

"qui  sentit  commodum  sentire  debet  et  onus,"  985,  1011. 

res  ipsa  loquitur,  1072. 

"nullum  tempus  occurrit  regi,"  1188. 

See  Definitions;  Wobos  and  Phbases. 
MAYOR, 

consenting  to  removal  of  buildings,  518. 

signing  contract  with  contractor,  639. 

MEANS  AND  METHODS, 

legislature  may  choose,  514. 

MEASURE  OP  DAMAGES, 

where  plan  is  changed,  260. 

for  a  taking  of  property,  283,  284. 

general  rule  for,  286. 

illustrative  cases  of,  287. 

value  before  and  after  opening  way,  291. 

time  at  which  valuation  should  be  made,  293. 

interest,  293. 

when  proceedings  discontinued,  308. 

where  contractor  prevented  from  completing  work,  656. 

by  erection  of  elevated  railroad,  883,  n. 

in  personal  injury  cases,  1168. 

elements  of,  1168. 

for  injury  to  child,  1168. 

in  actions  for  death,  1169. 

See  Damages. 
MENTAL  SUFFERING, 

as  element  of  damages,  1168. 

when  not  an  element  of  damages,  1169. 

MERCHANDISE, 

right  to  use  street  to  load  and  unload,  880. 

MERCHANT, 

right  to  use  street  to  display  goods,  831. 
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MILL  PRIVILEGES, 

duty  to  not  Interfere  with  in  constructing  bridge,  69. 

MILL  RACE, 

right  to  open  highway  across,  432. 

when  that  across  highway  a  nuisance,  827. 

MINING, 

owner  o£  dedicated  street  may  mine  underneath,  20. 
abutter  may  mine  under  highway,  876. 

MINISTERIAL  DUTIES, 

liability  for  negligence  in  performing,  858,  859. 
definition  of,  861. 

MINISTERIAL  OFFICER, 

how  far  protected  in  his  acts,  685. 

MINISTERIAL  POWERS, 
tribunals  possess,  323. 

MINORS, 

no  prescriptive  highway  as  against,  199. 
See  Infants. 
MINUTES  OF  EVIDENCE, 

when  viewers  must  report,  400,  n. 

MISCALCULATION, 

chances  by  traveler  at  interurban  track  crossing,  1007. 

MISJOINDER, 

of  parties  to  condemnation  proceedings,  354. 

MISTAKE, 

effect  of  on  dedication,  139. 

how  mutual  affects  dedication,  139,  n. 

how  that  of  landowner  affects  dedication,  141. 

correcting  between  persons  with  notice,  145. 

correcting  in  locating  highway,  437. 

when  contractor  will  not  be  relieved  from,  645,  648. 

when  contractor  relieved  on  ground  of,  648. 

liability  where  officer  acts  under,  723. 

right  to  correct  in  making  assessment,  730. 

effect  of  in  locating  fence  in  highway,  913. 

MISTAKE  OF  FACT, 

effect  of  waiver  based  on,  305. 

MISTAKE  OF  LAW, 

when  no  excuse  for  act  of  officer,  867. 
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MISUSER, 

of  highway  after  dedication  not  an  abandonment,  187. 

MOBS, 

when  cities  not  liable  for  acts  of,  813. 

MODE  OF  ASSESSMENT, 
must  be  followed,  679. 

MODE  OF  PROCEDURE, 

that  prescribed  by  statute  must  be  followed,  328. 

effect  of  changes  in,  409. 

legislature  determining  that  on  appeal,  414. 

MODIFICATION, 

of  contract  to  improve,  645. 

MONEY, 

cannot  be  taken  under  eminent  domain,  209,  n. 

paying  compensation  in,  264,  273. 

paying  into  court,  353. 

See  FnuDS. 
MONOPOLY, 

none  in  use  of  streets,  545. 

in  improvement  contracts,  632. 

patented  process,  710,  711,  712. 

patented  articles,  711,  712. 

artificial  and  unnecessary  monopoly  in  paving,  712. 

whether  can  be  granted  to  street  railway  company,  942. 

street  railway  may  be  physical,  943. 

creation,  when  unconstitutional,  943. 

limitation  of  power  to  create,  945. 

municipal  corporation  cannot  create,  1048. 

MORAL  TURPITUDE, 

effect  on  dedication,  145. 

MORTGAGE, 

compensation  to  owner  of  land  bought  subject  to  mortgage  on  con- 
demnation, 301. 
assessment  lien  paramount  to,  745. 
of  street  railway  franchise,  954. 
power  and  authority  of  corporation  to  execute,  954. 

MORTGAGED  PROPERTY, 

subject  to  condemnation,  240. 

MORTGAGEES, 

as  parties  to  condemnation  proceedings,  349. 
how  affected  by  lien  of  assessment,  745. 
liability  of  mortgagee  on  improvement  lien,  749. 
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cannot  dedicate  land,  158. 
payment  of  compensation  to,  300. 
when  considered  as  owner,  300. 

right  of  mortgagor  on  sale  of  equity  to  compensation  on  redemption, 
301. 

MOTION, 

raising  objection  to  petition  by,  376. 

to  set  aside  or  vacate  report  of  viewers,  400. 

MOTION  TO  DISMISS, 

raising  objections  by,  388. 

MOTION  TO  QUASH, 

report  of  commissioners,  340. 

MOTIVE  POWER, 

street  railway  confined  to  that  specified,  930. 

effect  where  kind  is  not  specified,  931. 

unauthorized  use  of  steam  as  may  be  a  nuisance,  1046. 

MOTIVES, 

of  local  authorities  in  vacating  streets,  1183. 

MOTOR-CYCLES, 

use  of  highways,  1129. 

rights  and  llahHities  of  riders,  1130. 

liability  of  municipality  for  injuries  due  to  defective  streets,  1131. 

contributory  negligence,  1133. 

MOVING  BUILDINGS, 

regulations  for  use  of  streets,  550. 

MULTIPLICITY  OF  ACTIONS, 
policy  is  to  avoid,  585. 

MUNICIPAL  BONDS, 

as  security  for  compensation,  266. 

MUNICIPAL  BY-LAWS  AND  ORDINANCES, 
power  of  courts  over,  956. 

MUNICIPAL  CHARTERS, 

strict  construction  of,  665. 

MUNICIPAL  CONTROL, 
of  streets,  505. 

over  street  railway  companies,  957. 
Illustrative  cases  of  that  over  street  railways,  958. 
of  railroads  In  streets,  1054. 
Of  telephone  lines,  1064. 

See  Local  Conteol. 
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rights  and  duties  as  to  alleys,  30. 

power  to  construct  toll  bridges,  45. 

contracts  for  bridge  construction,  56. 

lease  of  public  bridges  to  street  railway  companies,  56. 

duty  as  to  bridges  of  private  corporations,  66. 

duty  where  bridge  owned  by  different  ones,  67. 

assuming  ownership  of  bridge,  effect,  68. 

notice  to  of  defective  bridge,  74. 

right  to  sue  for  injury  to  bridge,  77. 

control  over  turnpikes,  82. 

liability  in  connection  with  turnpikes,  82. 

effect  of  error  of  judgment  by,  82. 

duty  to  compensate  for  turnpikes  in  territory  annexed,  82,  n. 

not  generally  bound  to  repair  highways,  83. 

exercising  police  power,  84. 

grading  and  paving  turnpike,  87. 

toll  on  turnpikes  in  corporate  limits,  96. 

acceptance  of  statutory  dedication,  126. 

taking  grants  for  public  purposes,  133. 

subject  to  legislative  will,  168. 

miscellaneous  questions  of  evidence  of  acceptance  of  dedication  by 
municipalities,  169. 

whether  public  use  binding  on  city  as  implied  acceptance  of  dedica- 
tion, 171. 

determining  necessity  for  taking  property,  213. 

delegating  power  of  eminent  domain  to,  219. 

discretion  as  to  routes  and  extent  of  highway,  257. 

duty  to  make  just  compensation  for  property  taken  for  street  pur- 
poses, 261. 

rule  where  it  undertakes  payment  of  compensation,  268. 

designation  of  fund  for  payment  of  condemned  property,  269. 

what  deemed  possession  of,  306,  n. 

questioning  capacity  or  legal  existence  of,  389. 

enjoining  interference  with  its  oflBcers,  451. 

right  to  enjoin  obstruction  amounting  to  nuisance,  451. 

using  street  for  water-works,  491. 

extent  of  easement  acquired  in  street,  495. 

exclusive  control  over  streets,  505. 

may  plead  statute  of  limitations,  509. 

dependent  on  legislature,  509. 

effect  of  dissolution  of,  511. 

power  to  adopt  ordinances,  512. 

may  not  delegate  power  to  clean  streets,  512,  n. 

giving  them  "legislative  sovereignty,"  513. 

imposing  obligations  on,  514. 
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organization  and  control  of,  515. 

statutes  conferring  quasi  judicial  powers,  522,  n. 

legislature  curing  void  act  of,  523,  n. 

may  remove  nuisance  from  streets,  532,  n. 

as  trustee  for  public,  532,  n. 

ejectment  by,  533. 

definition  and  description,  539. 

delegating  control  of  highways  to,  540. 

power  to  lay  out,  regulate  and  improve  streets,  541. 

conflict  of  jurisdiction  of,  543. 

recovery  of  road  tax  wrongfully  collected  by  county,  543. 

consenting  to  use  of  streets,  546. 

granting  use  of  streets  on  condition,  547. 

not  liable  for  granting  lawful  license,  548. 

power  to  grade  and  improve  streets,  551. 

not  generally  liable  for  not  improving,  571. 

imperative  duty  to  improve  and  repair,  573,  574. 

liability  for  acts  of  highway  officers,  586. 

authority  to  change  course  or  width  of  street  in  course  of  repair,  588. 

liable  without  actual  entry  on  abutting  property,  592. 

doctrine  of  respondeat  superior  where  city  exercises  special  privi- 
leges for  its  own  benefit,  594. 

when  not  liable  for  ultra  vires  acts,  597. 

liability  for  acts  of  de  facto  officers,  601. 

presumption  that  work  under  street  supervisors  Is  authorized,  601. 

collateral  attack  on  organization  of,  605. 

cannot  join  in  petition  to  improve,  608. 

cannot  delegate  its  authority,  619. 

when  statutes  construed  strictly  against,  665. 

duty  to  provide  machinery  for  making  improvements,  715. 

right  to  add  to  requirements  of  statute,  717. 

limiting  time  within  which  action  against  shall  be  brought,  738. 

liability  of  on  assessment,  765. 

when  may  be  liable  on  assessment,  765. 

liability  to  judgment  on  improvement  bonds,  765. 

attempt  to  cure  and  validate  assessments,  779. 

duty  of  to  keep  streets  in  repair,  788. 

liable  for  positive  acts  of  negligence,  789. 

liability  for  positive  wrongs  when  not  liable  for  mere  non-perform- 
ance of  public  duty,  789,  n. 

extent  of  liability  for  failure  to  repair,  790. 

duty  to  guard  materials  in  streets,  791. 

liability  for  injuries  from  obstructions,  792. 

not  insurers  of  safety  of  streets,  793. 

liability  where  its  negligence  concurs  with  other  causes,  795. 
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negligence  must  be  proximate  cause  of  injury,  795. 

liability  for  injuries  from  obstructing  stairways,  798. 

not  liable  for  injury  to  vehicle  using  sidewalk,  800,  n. 

when  responsibility  of  begins  and  over  what  it  extends,  801. 

liability  for  injuries  from  temporary  obstruction  of  streets,  803. 

liability  for  removal  of  safeguards,  805. 

entitled  to  notice  of  defective  street,  806. 

notice  in  case  of  latent  defects  in  streets,  807. 

matters  of  which  it  must  take  notice,  808. 

whether  city  charged  with  notice  a  question  for  jury,  811. 

no   liability   for    failure   to    exercise    legislative    and    discretionary 

duties,  813. 
liability  for  acts  of  independent  contractor,  814. 
liability  of  for  acts  of  licensees,  816. 
power  to  authorize  obstructions  in  street,  836. 
power  to  declare  and  abate  nuisances,  837. 
extent  of  authority  of  over  nuisances,  838. 
cannot  contract  away  its  authority  over  streets,  840. 
liability  for  failure  to  remove  nuisance,  841. 
summary  abatement  of  obstructions  in  street,  845. 
right  to  enjoin  obstruction  of  highway,  849. 
when  highway  officers  liable  to,  855. 
mandamus  as  remedy  against,  874. 
not  proprietor  of  land  embraced  in  street,  876,  n. 
when  may  remove  earth  from  street,  879. 

not  liable  for  authorizing  railroad  company  to  use  street,  890. 
cannot  make  grant  of  abutter's  easement  of  access,  891. 
compelling  telegraph  company  to  put  wires  underground,  894. 
recovering  over  from  abutter,  900. 
liability  of  abutters  to,  911. 

prescribing  motive  power  to  be  used  by  street  railway,  930. 
authority  of  to  grant  use  of  streets,  934. 
cannot  create  corporations,  934. 
consent  to  use  of  streets  by  street  railroads,  935. 
imposing  terms  and  conditions  to  use  of  streets,  940. 
cannot  make  grant  for  private  use,  941. 
control  over  street  railways,  958. 
regulation  of  street  railway  fares,  959. 

ordinances   regulating  street  railways  operative   In   annexed  terri- 
tory, 960. 
collecting  expense  of*  repairs  from  street  railway  company,  986. 
control  and  regulation  of  interurban  railroads,  1001. 
liability  for  injuries  on  railway  crossing,  1020. 

liability  for  injury  at  grade  crossing  established  by  legislature,  1020. 
requiring  gates  and  flagmen  at  railroad  crossings,  1026. 
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authorizing  laying  o£  railroads  in  streets,  1045. 

obtaining  consent  from  to  use  streets,  1045. 

implied  authority  to  grant  use  of  streets,  1048. 

nature  of  grant  by  to  railway  to  use  street,  1050. 

when  has  remedy  over,  1056,  1170. 

consenting  to  use  of  streets  for  electric  wires,  1065. 

extent  of  control  of  electric  wires  and  poles,  1066. 

duty  of  respecting  use  of  streets,  1074. 

regulation  of  automobiles,  1109,  1112. 

prohibiting  use  of  automobiles  on  certain  highways,  1113. 

liability  to  motorists  for  defective  streets,  1131. 

rules  of  procedure  in  actions  against,  1137. 

only  liable  for  breach  of  specific  duty,  1139. 

when  liable  for  latent  defects,  1157. 

not  liable  for  extraordinary  storms  and  floods,  1163. 

instructions  in  actions  for  personal  injuries,  1164-1167. 

measure  of  liability  in  personal  injury  cases,  1168. 

notifying  wrongdoer  to  appear  and  defend,  1170. 

power  of  to  vacate  streets,  1177. 

when  statute  of  limitations  runs  against,  1187. 

when  estopped  to  claim  street,  1187. 

See  Impeovement  and  Repair. 

MUNICIPAL  INDEBTEDNESS, 

when  street  improvement  bonds  are  not,  658. 

MUNICIPAL  OFFICERS, 

must  conform  to  law,  448. 

injunction  does  not  lie  to  control  discretion  of,  450. 

salaries  of  not  a  proper  part  of  assessment,  715. 

when  judgment  of  not  conclusive,  722. 

judgment  of  generally  conclusive,  722. 

mandamus  as  remedy  against,  765,  873. 

street  railway  company  resorting  to  mandamus  as  remedy  against, 

952. 
effect  of  notice  to,  1157,  n. 

See  Highway  Officbes;   Local  Authobities 

MUNICIPAL  ORDINANCE, 

violation  of  as  negligence,  113,  n. 

MURDER, 

running  over  person  in  highway,  1093. 

MUTUAL  MISTAKE, 
relief  from,  648. 


924  GENERAL   INDEX. 

[References  to  Sections— Vol.  I,  §§  1-601;  Vol.  II,  %%  66Z-119i.'i 

N 
NAMES, 

right  to  withdraw  from  petition,  374. 
right  to  withdraw  from  remonstrance,  374,  n. 

effect  of  failure  to  sign  Christian  name  to  appropriation  petition, 
377,  n. 

NARROWING  STREETS, 

power  concerning,  541,  1177. 

NARROW  STREETS, 
railroads  in,  888. 

NARROW  STRIP, 

conveying  to  escape  assessment,  683. 

NATION, 

dedication  by,  149. 

NATURAL  STREAM, 

damages  for  obstructing,  561. 

NATURAL  WATER-COURSE, 

negligence  In  obstructing,  557. 

NAVIGABLE  RIVERS, 
as  highways,  1. 

NAVIGABLE  STREAMS, 

power  to  construct  bridges  over,  38. 

power  of  state  and  federal  governments  over,  39. 

control  of  bridges  over,  39,  n. 

authority  to  bridge,  41. 

when  railroad  company  may  bridge,  42. 

construction  of  statute  authorizing  bridges  over,  44. 

dedication  of  street  alongside,  164. 

NAVIGABLE  WATERS, 

what  constitutes,  39,  n. 
power  of  congress  over^  39. 

NAVIGATION, 

not  to  be  obstructed  by  bridges,  39. 
obstruction  to  is  Illegal,  41,  n. 
interfering  with  while  constructing  bridge,  43. 
obstructing  while  repairing  bridge,  43. 

NECESSARY  INCIDENTS, 

of  power  to  improve,  602. 
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right  of  extra  viam  founded  on,  16. 

determining  quantity  of  property  to  be  talcen,  256. 

how  question  of  determined,  391. 

legislature  determining  question  of,  391. 

report  of  viewers  upon  question  of,  401. 

resolution  of,  610. 

justifying  use  of  streets  by  merchants,  880. 

NECESSITY  FOR  TAKING, 

legislature  may  determine,  212. 
when  municipality  may  determine,  213. 
local  tribunals  determining,  213. 
notice  of  not  required,  224. 
legislature  determining,  313,  315. 
averring  in  petition,  372. 

NEGLECT  OF  DUTY  TO  REPAIR, 

duty  to  keep  streets  In  repair,  788. 

liability  of  municipality,  788. 

want  of  funds  no  defense,  789. 

positive  acts  of  negligence,  789. 

extent  of  duty  and  liability,  790. 

illustrative  cases  of  liability  for  Injuries  caused  by  holes  and  obstruc- 
tions, 791. 

cities  not  Insurers,  793. 

limits  of  duty,  793. 

runaway  horses,  793. 

objects  frightening  horses,  794. 

liability  for  Injury  where  negligence  of  city  concurs  with  other 
causes,  795. 

excavations  and  barriers,  796. 

basement  areas,  797. 

falling  objects,  799. 

width  of  way  which  must  be  kept  in  repair,  800. 

when  responsibility  of  city  begins  and  over  what  ways  It  extends, 
801. 

failure  to  light  streets,  802. 

precautions  where  highway  is  being  repaired,  803. 

continuance  of  obligation  to  keep  in  repair,  803. 

snow  and  ice,  804. 

notice  of  defects,  806. 

constructive  notice,  806. 

matters  of  which  municipality  must  take  notice,  808. 

evidence  of  notice,  809. 

actual  notice,  810. 

evidence  of  actual  notice,  811. 
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reasonable  time  to  repair  after  notice,  812. 
legislative  and  discretionary  duties,  813. 
liability  where  work  is  done  by  independent  contractor,  814. 
liability  of  municipality  for  acts  of  licensees,  816. 
contributory  negligence,  817. 
care  to  be  exercised  by  traveler,  817. 
effect  of  traveler's  knowledge  of  danger,  818. 
personal  disabilities,  819. 

illustrative  cases  of  contributory  negligence,  820. 
effect  of  violation  of  statute  by  traveler,  821. 
New  England  statutes  as  to  travelers,  822. 
who  may  recover  generally,  822. 
special  or  peculiar  injury  must  be  shown,  823. 
notice  of  injury,  824. 
requisites  of  notice  of  injury,  825. 

NEGLIGENCE, 

injuries  on  cross-walks,  24. 

in  building  bridge,  43. 

in  maintaining  toll  bridge,  46. 

failure  to  repair  bridge,  47,  n,  59,  63,  73. 

in  failing  to  inspect  bridge,  48. 

liability  of  township  for,  64. 

lack  of  funds  no  defense  to,  65,  n. 

based  on  breach  of  duty,  65. 

in  building  bridge,  effect  of,  69. 

barriers  and  guard  rails  on  bridges,  71,  n. 

in  constructing  turnpike,  81. 

of  turnpike  company,  113. 

violation  of  municipal  ordinance  as,  113,  n. 

breach  of  statutory  duty  as,  113. 

proximate  cause  of  injury  on  turnpike,  115. 

liability  of  turnpike  company  for,  116. 

of  toll-gate  keeper,  117. 

when  landowner's  may  amount  to  dedication,  142. 

acts  of  creating  an  estoppel,  145. 

in  taking  property,  285. 

when  municipality  bound  by  that  of  ofBcers;-  439. 

a  relative  matter,  497. 

liability  of  cities  and  counties  for,  497. 

in  driving  stock  along  way,  508. 

exempting  counties  from  liability  for,  530. 

statute  making  counties  liable  for,  535. 

damages  for  that  in  making  improvement,  554. 

in  casting  water  on  adjoining  land,  556. 
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In  obstructing  water-course,  557. 

liability  for  in  constructing  drain  or  sewer,  561. 

in  constructing  sewer,  561. 

in  failing  to  repair  sewer,  563. 

in  selecting  plan  of  public  improvement,  565. 

none  in  not  providing  for  extraordinary  floods,  567. 

in  failing  to  improve  or  repair,  570. 

in  making  improvement,  580. 

liability  for  that  of  highway  officers,  586. 

in  improving  street,  592. 

liability  for  that  of  officers  and  agents,  594. 

when  no  liability  for,  598. 

of  contractors  in  improving  street,  661. 

what  amounts  to  in  failure  to  repair  streets,  788,  n. 

municipal  corporation  liable  for  positive  acts  of,  789. 

city  liable  tor  positive  wrongs  though  not  liable  for  non-perform- 
ance of  duty,  789. 

dependent  partially  on  circumstances,  790,  n. 

Illustrative  cases  on  liability  for  injuries  from  obstructions,  792. 

necessity  that  negligence  of  city  proximate  cause  of  injury,  795. 

liability  where  that  of  city  concurs  with  other  causes,  795. 

must  be  proximate  cause,  795,  n. 

failing  to  put  up  barriers,  796. 

in  failing  to  protect  basement  areas,  797. 

municipal  liability  for   injuries   from  obstructing  etepa  and  stair- 
ways, 798. 

in  failing  to  light  street,  802. 

in  leaving  snow  and  ice  on  sidewalk,  804. 

dependent  on  circumstances,  804. 

notice  to  municipality  in  case  of  latent  defects  in  highways,  807. 

based  on  actual  notice,  810. 

liability  for  that  of  independent  contractor,  814. 

liability  for  that  of  licensees,  816. 

is  not  to  drive  blind  horse,  818,  n. 

in  maintaining  nuisance,  832. 

liability  for  that  in  performing  ministerial  duties,  858. 

liability  for  that  in  performing  ministerial  or  discretionary  duties, 
859. 

cases  where  officers  liable  for  highway  injuries,  860. 

consequences  of  cannot  be  escaped  by  delegation  of  duty,  870. 

in  selection  of  subordinate  officers,  870. 

liability  of  railroad  company  for  that  in  operating  road,  892. 

when  abutter  liable  for,  898,  n. 

abutter's  liability  for  injuries  from  icy  sidewalk,  901. 

of  abutter  in  keeping  coal  hole  safe,  902. 
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injury  to  trespasser  caused  by,  liability  for,  903,  n. 

in  maintaining  barbed  wire  fence,  904. 

in  permitting  objects  to  fall  on  travelers,  905. 

in  leaving  articles  and  material  in  street,  906. 

in  building,  liability  of  abutter  for,  909. 

liability  for  that  in  injuring  street  railway  track,  962. 

of  street  railway  company  in  removing  snow,  964. 

failure  of  street  railway  company  to  keep  lookout,  967. 

running  street  car  at  excessive  speed,  967. 

duty  of  street  railway  company  as  to  employes  and  equipment,  971. 

duty  of  street  railway  company  as  to  speed,  lookout,  signals,  and 

warnings,  972. 
violation  of  ordinances  by  street  railway  companies,  973. 
collision  between  street  cars  and  vebicles  or  travelers,  974,  975. 
street  railway  injuries  to  persons  crossing  track,  976. 
street  railway  injuries  to  children,  978. 
street  railway  injuries  from  wires  or  electricity,  979. 
frightening  horses  from  street  railway  operation,  980. 
contributory  negligence  of  persons  injured  by  street  railways,  981. 
failure  of  street  railway  company  to  make  repairs,  986. 
use  of  interurban  railroad  tracks,  1004. 
of  railroad  company  leaving  highway  unsafe,  1017. 
railway  company  failing  to  give  signals  at  crossings,  1022. 
failure  to  give  signals  as  evidence  of,  1022. 
when  failure  to  give  signals  at  railway  crossing  is,  1023. 
when  high  rate  of  speed  is  not,  1025. 
of  flagman  at  railroad  crossing,  1026. 
liability  for  that  at  railroad  crossing,  1026. 
when  that  of  railway  company  a  question  of  law,  1030. 
illustrative  cases  of  in  moving  railway  trains,  1030. 
holding  children  guilty  of,  1033. 
attempting  to  pass  before  moving  train,  1036. 
running  electric  cars  at  high  rate  of  speed  is,  1058. 
railroad  company  liable  for  that  injuring  traveler,  1059. 
violation  of  ordinance  as,  1059. 
illustrative  cases  of  in  operating  street  cars,  1059. 
liability  of  electric  companies  for,  1070,  1072. 
illustrative  cases  of  liability  of  electric  companies  for,  1072. 
liability  of  city  for  that  of  licensees,  1074. 
usually  not  presumed,  1076,  1151. 
res  ipsa  loquitur,  1076. 
on  part  of  footman,  1087. 
violation  of  ordinance  as  evidence  of,  1092. 
in  allowing  horse  to  run  away,  1095. 
when  presumed  where  horse  runs  away,  1095. 
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what  regarded  as  proximate  cause  of,  1096. 

In  driving  cattle  along  way,  1103. 

in  use  of  bicycle,  1105. 

injuries  to  children  by  automobiles,  1126. 

Imputable  negligence  in  operation  of  automobiles,  1134. 

none  unless  there  is  breach  of  duty,  1138. 

must  be  proximate  cause  of  personal  Injuries,  1140. 

only  established  on  evidence,  1151,  n. 

inferring  from  circumstances,  1151. 

acts  of  travelers  in  emergencies,  1154. 

contributory  negligence  of  travelers,  1154. 

mere  happening  of  accident  does  not  show,  1155. 

occurrence  of  accident  does  not  show,  1160. 

instructions,  1165. 
See  CoNCtTEBiNG  Negligence;   Imputable  Negligence;   Neglect  op  Dutt  to 
Repaik;   Pebsonal  Injubies. 

NEIGHBORHOOD  ROADS, 
what  are,  11. 

NEW  ASSESSMENT, 

effect  of  failure  to  make,  657. 

when  may  be  made,  730. 

See  Assessment. 
NEW  CORPORATION, 

compelling  it  to  pay  debts  of  old,  514. 

NEW  COUNTIES, 

relation  to  old,  530. 

NEW  ENGLAND, 

rule  in  as  to  travelers,  822. 

NEW  MEANS  OF  LOCOMOTION, 
right  of  traveler  to  use,  1104. 

NEW  NOTICE, 

before  action  by  tribunal,  333. 
when  should  be  given,  366. 
when  required,  367. 

NEW  PARTIES. 

in  condemnation  proceedings,  353. 

NEW  PROCEEDINGS, 

petitioners  may  institute,  401. 

NEWSPAPER, 

publication  of  notice  of  assessments,  701. 
in  which  notice  for  bids  may  be  published,  739,  n. 
59 — Elliott  R.  and  S. 
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NEW  STREETS, 

requiring  railroad  company  to  make  crossings  at,  1009,  n. 

NEW  USB, 

when  an  additional  burden,  231. 

See  Additional  Bubden. 
NEW  WAY, 

laying  out  over  existing  way,  440. 

NEW  YORK  RULE, 

set-off  of  benefits  on  condemnation,  276. 

NIGHT  TIME, 

not  negligence  to  travel  during,  818. 

NON-REPAIR, 

Indictment  for,  663. 

NON-RESIDENT, 

highway  across  land  of  by  prescription,  194,  n. 
suflaciency  of  notice  to,  362. 
requiring  vehicle  tax  from,  544. 
right  to  sign  petition  to  improve,  608. 
assessments  against,  707. 

NON-UNION  LABOR, 

See  Union  Laboe. 
NON-USER, 

after  dedication  of  street  not  an  abandonment,  187. 

abandonment  of  street  railway  franchise  by,  954,  n. 

as  evidence  of  abandonment,  1174,  1189. 

when  does  not  amount  to  an  abandonment,  1175,  n. 

NOTICE, 

of  public  right  to  use  bridge,  53. 

of  tendency  of  timber  to  decay,  63,  73,  799,  902,  n. 

when  not  required  of  defective  bridge,  73. 

of  defective  bridge,  74. 

of  defective  turnpike,  112. 

of  abandonment  of  road,  effect,  121,  n. 

of  mistake  in  dedication,  145. 

as  a  part  of  "due  process  of  law,"  206. 

essential  to  due  process  of  law,  221. 

need  not  be  personal,  221. 

when  statute  must  provide  for,  222. 

effect  of  that  not  provided  for  by  law,  222. 

when  provision  for  implied,  222. 

courts  cannot  supply  defects  as  to,  222. 

legislature  may  determine  kind  of,  223. 
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not  required  of  necessity  for  taking,  224. 

of  disqualification  of  tribunal,  322. 

as  essential  to  jurisdiction,  332,  339. 

new  one  before  action  by  tribunal,  338. 

of  adjournments,  333,  n. 

to  owner  not  notice  to  vendee,  351,  n. 

as  to  parties  interested,  352. 

in  condemnation  proceedings  should  state  location,  355. 

right  of  petitioner  or  grantee  to  complain  of  want  of  notice,  359. 

when  to  object  to,  359. 

waiver  of,  361. 

waiver  of  notice  in  appropriation  cases  by  appearance,  361. 

service  in  appropriation  cases  upon  agent  of  non-resident,  365. 

posting  notice  in  condemnation  proceedings,  365. 

illustrated  cases  of  sufficiency  of  notice  and  service,  365. 

appeal  in  appropriation  cases  liberally  construed,  417. 

of  appeal,  417. 

effect  where  defective,  419. 

erecting  building  on  highway  route  after,  435. 

to  remove  fences  for  highway,  444. 

for  removal  of  fences  reciting  erroneous  date  of  order,  444. 

in  proceedings  for  alteration  of  highway,  455. 

effect  of  extending  boundaries  without,  517,  n. 

legislative  discretion  as  to  kind  of,  517. 

of  defect  in  sewer,  563. 

of  ordinance  to  change  grade,  586,  n. 

of  limits  of  power  of  local  authorities,  629. 

letting  contracts  for  street  improvement,  633. 

before  making  assessment,  699. 

of  assessment  not  necessary  in  all  cases,  699. 

landowner  entitled  to  at  some  point,  699. 

reasonableness  of  notice  of  assessments,  700. 

what  is  sufficient  notice  of  assessment,  700. 

service  and  proof  of  service  of  notice  of  assessment,  701. 

who  may  complain  of  failure  to  give  notice  of  assessments,  702. 

acceptance  of  benefits  of  improvement  as  waiver  of  notice  of  assess- 
ments, 702. 

contractor  chargeable  with,  717. 

where  party  put  on  inquiry,  732. 

estoppel  of  property  owner  to  complain  of  failure  to  give  notice  of 
assessment,  736. 

estoppel    to   question    improvement   proceedings   where    notice    not 
given,  737. 

for  bids,  739. 

aiding  by  plans  and  specifications,  739,  n. 
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NOTICE — Continued. 

in  suit  to  enforce  assessment,  759. 

necessity  that  complaint  to  foreclose  assessment  should  aver,  760. 

not  to  use  highway,  801. 

of  defects  in  street,  806. 

to  municipality  in  case  of  latent  street  defects,  807. 

matters  of  which  municipality  must  take  notice,  808. 

actual  notice  of  defective  street,  809. 

evidence  of,  809. 

question  for  jury  whether  city  charged  with,  811. 

reasonable  time  after  in  which  to  repair,  812. 

of  injury  on  defective  street,  824. 

of  injury,  requisites  of,  825. 

of  injury  must  set  out  defect  and  cause,  825. 

verification  of  notice  of  injury,  825. 

illustrative  cases  as  to  sufficiency  of  notice  of  Injury,  826. 

of  injury,  sufficiency  of  delivery  of,  831. 

before  abating  nuisance,  844. 

to  landowner  as  prerequisite  to  removal  of  shade  trees,  87,7. 

to  street  railroad  company  to  construct  line,  954. 

of  approach  of  street  car,  967. 

to  railroad  company  to  make  repairs,  1056. 

of-  condition  of  electric  wire,  1072. 

pleading  notice  of  defect  causing  injury,  1146. 

pleading  notice  of  intent  to  sue  for  personal  injury,  1147. 

as  condition  precedent  to  action  for  personal  injuries,  1156. 

of  defective  street,  evidence  of,  1157. 

of  latent  defect,  effect  of,  1157. 

actual  and  constructive,  1157. 

effect  of  that  to  city  officers,  1157,  n. 

to  citizen  not  notice  to  corporation,  1157,  n. 

evidence  as  to  notice  of  defects  in  highways,  1158. 

evidence  of  other  accidents  as  tending  to  show,  1159,  n. 

evidence  of  subsequent  repairs  to  show,  1161. 

sufficiency  of  notice  to  city  of  injury,  1167. 

to  wrong-doer  to  appear  and  defend,  1170. 

in  proceedings  to  vacate,  1184. 

See  CoNSTEUCTivE  Notice. 
NOTICE  FOR  BIDS, 

following  statute  In  giving,  739. 

NOTICE  IN  PROCEEDINGS  TO  ESTABLISH  ROADS  AND  STREETS, 
matters  upon  which  the  owner  is  entitled  to  a  hearing,  355. 
notice  and  hearing  not  essential  to  questions  of  expediency,  356. 
right  to  notice  to  select  jurors  or  appraisers,  357. 
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Continued. 
party  having  notice  cannot  complain  that  others  were  not  notified, 

358. 
exceptions  to  rule  that  one  cannot  complain  of  failure   to  notify 

others,  359. 
collateral  attack,  360. 

when  decision  of  inferior  tribunal  is  conclusive,  360. 
waiver  of  notice,  361. 

notice  must  be  such  as  the  statute  provides  for,  362. 
notice  to  those  whose  titles  or  interests  appear  of  record  generally 

sufficient,  363. 
form  of  notice  and  manner  of  service,  364. 
case  must  be  taken  up  at  time  fixed  in  notice,  366. 
adjournment,  366. 
when  new  notice  is  required,  367. 

NOTICE  OF  APPEAL. 

sufficiency  of,  584,  n. 

NUISANCE, 

unauthorized  bridge  as,  41. 

when  bridge  is,  53. 

obstructing  turnpike  as,  109. 

liability  of  turnpike  company  for  maintaining,  110. 

right  of  state  or  municipality  to  enjoin  obstruction  amounting  to 

nuisance,  451. 
abutter  may  maintain  action  for,  500. 
city  may  remove,  532,  n. 
awning  over  sidewalk  as,  542,  n. 
sewer  as,  561. 

when  hitching  post  is  not,  791. 
city  liable  for,  814. 
created  by  licensee,  814,  n. 
obstruction  of  highway  as,  827. 
erecting  building  in  highway  as,  829. 
illustrative  cases  of  in  street,  829,  832. 
object  above,  below  or  near  way  may  be,  830. 
bay  window  which  encroaches  on  street  as,  830. 
wooden  awning  as,  830. 
dangerous  wall  as,  830. 

obstruction  may  be  though  not  permanent,  831. 
act  may  be  though  not  an  obstruction,  832. 
object  tending  to  frighten  horses,  832. 
unauthorized  interference  with  highway,  833. 
coal  hole  in  sidewalk  as,  833. 
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authority  to  license  maintenance  of,  836. 

power  of  municipal  corporation  to  declare  and  abate,  837. 

extent  of  municipal  authority  over,  838. 

power  to  abate  for  benefit  of  public  health,  838. 

illustrative  cases  of  power  to  abate,  839. 

liability  of  municipality  for  failure  to  remove,  841. 

no  right  by  prescription  to  maintain,  842. 

summary  abatement  by  traveler,  843. 

limit  of  traveler's  right  to  abate  nuisance,  844. 

notice  before  abating,  844. 

summary  abatement  of  obstructions  in  streets,  845. 

what  indictable  as,  846. 

parties  and  pleadings  in  suits  to  restrain,  853. 

action  for  damages,  854. 

when  officer  liable  for  damages  for  abating,  866. 

mandamus  to  compel  officers  to  abate,  873. 

hackney  coach  stand  as,  883. 

street  railway  may  be,  886,  986. 

so  operating  steam  railroad  as  to  create,  886. 

right  of  abutter  to  bring  action  to  abate,  896. 

barbed  wire  fence  is  not,  904. 

by  leaving  vehicle  in  street,  906. 

abutter  liable  for  indictment  for  maintaining,  913. 

railway  in  street  may  be,  932,  n,  1046. 

when  railway  crossing  amounts  to,  1009. 

habitual  failure  to  give  signals  at  railway  crossing  may  be,  1023,  n. 

unauthorized  railroad  in  street  is,  1046. 

when  leaving  cars  in  street  amounts  to,  1046. 

maintaining  railway  in  highway,  1062. 

steam  traction  engine  is  not  per  se,  1104. 

automobile  not  a  nuisance,  1108. 

NUISANCE  PER  SE, 

purpresture  as,  828. 

NUNC  PRO  TUNC  ENTRY, 

to  make  record  speak  the  truth,  730. 


O 

OATH  OF  COMMISSIONERS, 
necessity  for  taking,  340. 
form  of,  340,  n. 
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OBJECTIONS, 

waiver  of  those  to  a  tribunal,  322. 

to  petition,  383. 

when  to  make  to  proceedings,  388. 

to  report  of  viewers,  405. 

when  must  be  made  below,  418. 

effect  of  confining  to  one  ground,  731,  n. 

to  confirmation  of  assessments,  746. 

OBJECTS  IN  STREET, 

horse  frightening  at,  793,  794. 

OBLIGATION  OF  CONTRACTS, 

condemnation  proceedings  do  not  impair,  209. 

not  impaired  by  exercise  of  eminent  domain  power,  241. 

cannot  be  impaired  under  police  power,  1068. 

OBSTACLES, 

deviating  from  way  to  pass,  195. 

OBSTRUCTING  NAVIGATION, 
liability  for,  43. 

OBSTRUCTING  STREET, 
damages  for,  561. 
by  hacks  and  omnibuses,  1101. 

OBSTRUCTING  TURNPIKES, 
penalty  for,  109. 

OBSTRUCTION  OF  HIGHWAY, 
damages  for,  285. 
prosecution  for,  448,  1188. 
liability  of  abutters  for,  900. 
penalty  for,  913. 

OBSTRUCTIONS  AND  BNCROACHIV^ENTS, 
when  traveler  may  remove,  17. 
to  navigation,  illegal,  41,  n. 
how  they  affect  prescription,  195. 
railway  company  causing,  damages,  285. 
duty  to  keep  streets  free  from,  790. 
illustrative  cases  of  liability  for  injuries  by,  791. 
illustrative  cases  of  those  in  streets,  791. 

illustrative  cases  of  liability  for  injuries  from  obstructions,  792. 
liability  of  city  for  injuries  from  temporary  obstructions,  803. 
travelers  must  observe,  817. 
damages  caused  by,  823, 

unauthorized  obstruction  of  highway  a  public  nuisance,  827. 
entire  highway  belongs  to  public,  828. 
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purpresture,  828. 
nuisance  per  se,  828. 
Illustrative  cases,  829. 
columns  of  building,  829. 
objects  above,  beneath  or  near  the  way,  830. 
obstruction  may  be  a  nuisance,  although  not  permanent,  831. 
illustrative  cases  of  temporary  obstruction,  831.         ; 
large  theater  sign  overhanging  sidewalk,  831. 
act  may  be  a  nuisance  although  not  strictly  an  obstruction,  832. 
unauthorized  interference  with  highway,  833. 
legal  obstructions,  834. 
Interfering  with  private  rights,  834. 
illustrative  cases,  of  private  rights,  835. 
power  of  municipality  to  authorize  obstructions,  836 
liability  of  municipality  for,  836. 
right  of  city  to  authorize  building  for  light  plant  and  voting  booth 

in  street,  836. 
street  fairs,  836,  n. 

city  may  authorize  sprinkling  tanks  in  streets,  836,  n. 
power  of  municipality  to  declare  and  abate  nuisances,  837. 
extent  of  municipal  authority  over  nuisances,  838. 
illustrative  cases  of  nuisances,  839. 

city  cannot  contract  away  its  authority  over  streets,  840. 
liability  of  municipality  for  failure  to  remove  nuisance,  841. 
no  right  by  prescription  to  maintain  nuisance,  842. 
summary  abatement  of  nuisance  by  traveler,  843. 
limits  of  right  of  traveler  to  abate  nuisance,  844. 
summary  abatement  by  municipality,  845. 
remedy  by  indictment,  846. 
requisites  of  indictment,  847. 
penalties  and  actions  for,  848. 
remedy  by  injunction,  849. 
injunction  at  suit  of  private  individuals,  850. 
illustrative  cases  of  injunction,  851. 
cases  in  which  injunction  was  refused,  852. 
parties  and  pleadings  in  injunction  cases,  853. 
action  for  damages,  854. 
special  injury,  854. 
abutter  may  remove;  876. 
by  abutter,  896. 

liability  where  abutter  places  in  street,  906. 
street  railway  injuries  caused  by  street  obstructions,  970. 
railroad  company  liable  for  those  in  street,  1018. 
duty  of  railway  company  where  there  are  at  crossing,  1028. 
to  view  at  railway  crossing,  1035. 
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unauthorized  railroad  in  street  is,  1046. 
power  to  prohibit  In  streets,  1054. 
to  property,  damages  for,  1063. 

OFFICER, 

duty  and  liability  of  one  executing  judgment,  424. 

trespasser  by  laying  out  highway  on  exempt  property,  433. 

presumption  that  they  obey  the  law,  436. 

duties  and  liabilities  of  highway  officers,  445. 

authority  of  different  officers  or  bodies  charged  with  the  duty  to  con- 
struct and  maintain  highways,  466,  467. 

limit  of  their  power,  503. 

constitution  providing  mode  of  electing,  514,  n. 

when  may  be  subject  to  answer  private  action,  537. 

liability  of  municipality  for  acts  of,'  594. 

acts  without  scope  of  authority,  594. 

acts  of  de  facto,  601. 

presumed  to  do  their  duty,  719. 

when  not  regarded  as  agents,  724. 

when  protected  by  process,  871. 

mandamus  against,  872. 

illustrative  cases  of  mandamus  against,  873. 

when  mandamus  will  not  lie  against,  874. 

granting  authority  to  use  street  for  railway,  1049. 

when  not  guilty  of  contributory  negligence,  1075. 
See  Aldeeman;  County  Officebs;  Liability  of  Highway  Officebb;  Local 

AUTHOBITIES. 

OFFICER  DE  FACTO, 

collateral  attack  on  acts  of,  601. 

OFFICIAL  ACTION, 

presumption  in  favor  of,  566. 

OFFICIAL  CERTIFICATES, 

performance  of  improvement  work,  654. 

OMISSIONS, 

effect  of  in  report  of  viewers,  400. 

right  to  supply  in  making  assessment,  730. 

See  Defects;  Ibeequlabitibs. 
OMNIBUSES, 

compelling  them  to  use  certain  routes,  544. 

right  to  stop  for  passengers,  1100. 

OPEN  AND  CLOSE, 

right  to  depends  on  the  Issues,  395. 
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when  competent  in  personal  injury  cases,  1162. 
as  to  strength  of  boards  in  sidewalk,  1162. 
illustrative  cases  of,  1162. 

See  Evidence. 

OPPRESSIVE  IMPROVEMENTS, 
courts  will  stop,  593. 

ORAL  APPLICATION, 

in  proceeding  to  condemn,  868. 

ORAL  DEDICATION, 

illustrative  cases,  136. 

ORAL  EVIDENCE, 

to  show  suflBcient  signers  to  petition,  372,  n. 

to  aid  description  in  report  of  viewers,  408. 
See  Parol  Evidence. 
ORCHARDS, 

when  highways  not  to  be  opened  through,  431. 

what  constitutes,  431,  n. 

trespass  by  laying  out  highway  through,  433. 

ORDER, 

necessity  that  order  for  road  state  width,  380,  n. 

on  report  of  viewers,  408. 

placing  that  establishing  highway  on  record,  408. 

change  of  during  term,  408,  n. 

recording  that  to  lay  out  way,  446. 

appointing  viewers  on  alteration  of  highway,  456,  457. 

collateral  attack  on  order  altering  highway,  457. 

annulment  of  order  altering  highway,  457. 

for  construction  or  improvement  of  highway,  468. 

when  officer  protected  while  acting  under,  871. 

mandamus  to  compel  officer  to  record,  873. 

ORDER  FOR  IMPROVEMENT, 
efCeet  of  adoption  of,  610. 
proceedings  founded  on,  616. 

ORDER  OF  VACATION, 
as  evidence,  1186. 

ORDINANCE, 

amounting  to  acceptance  of  dedication,  166,  n. 
for  improvement,  sufficiency  of,  371,  n. 
municipalities  may  adopt,  512. 
not  to  contravene  organic  law,  512. 
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when  constitutional  provisions  not  applicable  to,  512. 

attempting  to  fix  location  of  buildings,  validity,  525. 

authority  to  pass,  541. 

for  vehicle  tax,  construction  of,  544,  n. 

regulating  use  of  streets  must  be  reasonable,  550. 

not  necessary  in  order  to  make  repairs,  553. 

notice  of  that  for  change  of  grade,  586,  n. 

effect  of  improvement  under  invalid,  600. 

provision  dispensing  with  petition  for  street  Improvement,  609. 

effect  of  adoption  of,  610. 

proceedings  to  improve  resting  on,  616. 

effect  of  passage  or  amendment  after  improvement,  617. 

must  definitely  provide  for  improvement,  618. 

insufficient  as  to  description  of  improvement,  620. 

following  statute  in  passing  for  improvement,  622. 

collateral  attack  on  passage  of,  622. 

time  of  enacting  Improvement  ordinance,  623. 

approval,  form  and  publication  of  improvement  ordinances,  624. 

notice  of  improvement  ordinance  mandatory,  624. 

reconsideration,  amendment  and  repeal  of  improvement  ordinances, 

625. 
when  contract  must  follow,  639. 
contract  for  improvement  must  conform,  640. 
improvement,  effect  of  slight  deviation  from,  718. 
estoppel  of  property  owner  to  complain  of  invalidity  of  improvement 

ordinance,  736. 
as  evidence  in  foreclosure  suits,  761. 
question  as  to  yeas  and  nays  on  passage  of,  772. 
when  no  liability  for  failure  to  pass,  8lS. 
city  cannot  relieve  itself  of  duty  to  repair  by,  814. 
violation  of  as  contributory  negligence,  820,  n. 

violation  of  speed  ordinance  must  be  proximate  cause  of  injury,  821. 
power  to  declare  nuisances  by,  837,  839. 
designating  places  for  vehicles  to  stand,  883. 
no  private  action  for  enactment  of,  890. 
requiring  abutter  to  remove  snow  and  ice,  898,  n. 
prescribing  motive  power  for  street  railway,  930. 
effect  where  that  as  to  street  railways  silent  as  to  motive  power,  931. 
when  becomes  a  contract  with  street  railway  company,  938. 
amendment  or  repeal  of  that  granting  right  to  use  street,  938,  n. 
street  railway  must  accept  as  an  entirety,  951. 
validity  of  that  abolishing  grade  crossings,  956,  n. 
control  of  courts  over,  956. 

Illustrative  cases  of  those  applying  to  street  railway  companies,  958. 
operative  in  annexed  territory,  960. 
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regulating  moving  of  houses  along  street,  962,  n. 

requiring  street  railway  company  to  keep  lookout,  967. 

violation  by  street  railway  companies,  972. 

requiring  street  railway  company  to  repair,  985. 

granting  right  to  use  street,  1050. 

regulating  railroads  in  streets,  1054. 

holding  void  for  unreasonableness,  1054. 

may  be  part  void  and  part  valid,  1054. 

violation  of  as  negligence,  1059. 

violation  of  as  evidence  of  negligence,  1059,  1092. 

prohibiting  fast  driving,  1092. 

abrogation  by  state  law  on  same  subject,  1116. 

violation  of  ordinances  by  travelers  as  contributory  negligence,  1154. 


See  Reasonable  Cabb. 


ORDINARY  CARE, 

ORDINARY  FLOODS, 
sewers  for,  567. 

OTHER  ACCIDENTS, 
evidence  of,  1159. 

OUTLET  FOR  DRAINAGE, 
duty  to  provide,  572. 

OVERHANGING  STRUCTURES, 

liability  for  injuries  caused  by,  905,  1072,  n. 
See  Falling  Objects. 

OVERLOADED  VEHICLE, 
use  on  bridge,  72. 
effect  of,  118. 
use  on  street,  821,  832. 

OVERWORK, 

compensation  for,  652. 

OWNERS, 

compensation  to  be  paid  to,  300. 

who  are,  300,  347. 

must  be  made  parties,  347. 

matters  upon  which  they  are  entitled  to  a  hearing,  358. 

to  show  property  exempt,  432. 

consenting  to  location  of  way,  443. 

identifying  in  assessments,  744. 

reversion  to,  1191. 

See  Landowneb. 
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P 
PARCELS  OP  LAND, 

benefits  to  each  are  separate  and  distinct,  280. 
stating  damages  to  each  one,  402. 

PARISHES, 

control  of  highways  in  Louisiana,  528. 

PARKS, 

dedication  of  to  public  use,  160. 

when  not  dedicated,  175. 

when  land  used  for  cannot  be  condemned,  247. 

appropriation  of  land  for,  254,  n. 

expense  of  improving  street  along,  675. 

right  to  place  in  center  of  street,  675. 

assessments  for  Improving,  704. 

abutter's  right  to  cut  grass,  876,  n. 

compensation  on  vacation  of,  1180,  n. 

PARLIAMENTARY  LAW, 

not  bound  to  follow  in  passing  ordinance,  622. 

PAROL  EVIDENCE, 

admissibility  on  construction  of  maps  or  plats,  131. 

to  prove  existence  of  prescriptive  highway,  198. 

as  to  market  value,  291. 

to  prove  establishment  of  highway,  447. 

to  correct  and  make  certain  assessment  description,  743. 

when  incompetent  to  show  vacation,  1179. 

when  competent  to  show  vacation,  1186. 

See  Evidence;  Okal  Evidence. 
PAROL  LICENSE, 

to  construct  drain  in  street,  487,  n. 

PARTIAL  PERFORMANCE, 

contracts  for  street  Improvements,  655. 

PARTICULAR  CASE, 

there  must  be  jurisdiction  of,  334. 

PARTICULAR  PURPOSE, 

damages  where  property  adapted  to,  295. 

PARTIES, 

actions  for  injuries  to  bridges,  77. 

effect  of  failure  to  make  mortgagee  party  to  condemnation  proceed- 
ing, 349,  n. 
purchaser  In  possession  as  party  to  condemnation  proceedings,  351. 
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holder  of  tax  lien  as  party  to  condemnation  proceedings,  351. 

misjoinder  of  parties  to  condemnation  proceedings,  354. 

cannot  complain  that  others  not  notified,  358. 

bound  to  take  notice  of  intermediate  proceedings,  367. 

naming  in  petition,  372. 

right  to  open  and  close,  395. 

naming  in  report  of  viewers,  403. 

only  ones  who  may  appeal,  415. 

appealing,  others  not  affected,  422. 

waiving  constitutional  rights,  734. 

suits  to  enforce  assessments,  759. 

in  injunction  suits,  853. 

PARTIES  AGGRIEVED, 
taxpayers  as,  415. 

PARTIES  IN  PROCEEDINGS  TO  ESTABLISH  ROADS  AND  STREETS, 

general  rule  as  to,  343. 

statute  should  be  construed  with  reference  to  general  principles  of 
law,  344. 

proceedings  to  condemn  land  for  highway  are  adversary  proceed- 
ings, 345. 

judgment  creditors  need  not  be  made  parties,  346. 

"owners"  must  be  made  parties,  347. 

who  are  "owners,"  347. 

reversioners  and  tenants,  348. 

vendees,  trustees  and  mortgagees,  349. 

heirs  and  personal  representatives,  350. 

holders  of  unrecorded  liens,  351. 

exceptions  to  the  rule  that  only  those  having  a  title  of  record  need 
be  made  parties,  352. 

new  parties,  353. 

conflicting  claimants,  353. 

PARTNERS, 

as  parties  to  condemnation  proceedings,  348,  n. 
awarding  contract  to,  630. 

PASSAGE, 

right  of  along  highway,  498. 

PASSAGE  WAY, 

abutter  may  have  under  highway,  876,  n. 

PASSENGERS, 

street  railway  is  for  transportation  of,  927. 
regulating  number  on  street  cars,  958. 
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measure  of  duty  of  railway  company  to,  1029,  n. 

right  of  railway  company  to  discharge  in  street,  1045. 

when  driver's  negligence  imputed  to,  1097. 

liability  where  driver  not  their  servant,  1099. 

when  negligence  of  driver  not  imputed  to,  1099. 

right  of  hacks  and  omnibuses  to  stop  for,  1100. 
See  Travelers. 
PASTURAGE, 

exclusion  of  right  of,  484. 

when  highway  cannot  be  used  for,  508,  n,  833. 

right  of  abutter  to,  878. 

compensation  where  there  is  right  of,  878. 

right  of,  1102. 

See  Animals;  Cattle;  Herbage. 
PATENT, 

suing  county  for  infringing,  531,  n. 

PATENTED  PROCESS, 

may  be  used  in  improvement  of  street,  710. 

review  of  cases  as  to  patented  articles  and  monopolies,  710,  711,  712. 

PATENTEE, 

dedicating  land,  158,  n. 

PATROLLING  STREET, 

evidence  of  implied  acceptance  of  dedication,  169. 

PAVING, 

right  to  lay  on  turnpike,  87. 
constructing  as  evidence  of  dedication,  180. 
materials  which  may  be  used,  552, 
whether  work  repaving  or  repairing,  577. 
whether  work  construction  or  reconstruction,  579. 
duty  of  street  railway  company  as  dependent  on  ability  to  pave,  985. 
See  Improvements  and  Repairs. 

PAYMENT  OF  ASSESSMENTS, 

medium  of  payment  of  assessment  for  improvements,  751. 
assessments  for  improvements,  751. 
recovery  of  payment  of  improvement  assessments,  751. 
person  to  whom  improvement  assessment  to  be  paid,  751. 
effect  of  payment  of  original  assessment  on  re-assessment,  786. 

PAYMENT  OP  COMPENSATION, 
time  for,  263,  271. 
what  amounts  to,  267. 
stopping  interest,  293. 
presumption  of,  304. 
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PEDESTRIANS, 

duty  and  liability  of  automobile  toward,  1123. 
See  Footman. 
PENALTIES, 

for  injuries  to  bridges,  77. 

for  failure  to  pay  toll,  105. 

for  delay  under  improvement  contract,  649. 

for  obstructions  and  encroachments,  848. 

statute  prescribing  for  failure  to  perform  imperative  duty,  864. 

for  obstructing  highway,  913. 

PENT  ROAD, 

as  highway,  1,  n. 

as  public  way,  215,  n. 

PERMISSIVE  USE, 

of  private  way  by  public,  6,  n. 
not  a  dedication,  144. 
effect  of,  194. 

PERMIT, 

to  do  excavating  as  constructive  notice  to  city  of  depression  caused 
thereby,  811. 

PERPETUAL  RIGHT, 

municipal  corporation  cannot  create,  1048. 

PERSON, 

must  be  jurisdiction  of,  324,  334. 
consent  to  jurisdiction  of,  3S6. 
signing  petition,  372. 

PERSONAL  INJURY, 

liability  for  that  suffered  in  alley,  28,  n. 

to  employ^  In  building  bridge,  71,  n. 

on  abandoned  road,  liability,  121,  n. 

after  dedication,  148. 

on  defective  street,  788. 

by  falling  into  hole  in  street,  791. 

negligence  of  city  concurring  with  other  causes,  795. 

illustrative  oases  of  proximate  cause,  795. 

where  street  is  not  lighted,  802. 

notice  of  defect  which  causes,  806. 

contributory  negligence  as  a  defense,  817,  n. 

notice  of  that  on  defective  street,  824. 

requisites  of  notice  of,  825. 

by  barbed  wire  fences,  904. 

by  falling  buildings  and  objects,  905. 

caused  by  street  railway  company,  967. 
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contributory  negligence  as  defense  to  action  for,  969. 

by  defects  in  railroad  crossing,  1017. 

liability  for  tbose  on  railway  crossing,  1020. 

failure  to  give  signals  as  proximate  cause  of,  1022. 

intoxication  of  person  injured,  1033. 

caused  by  failure  of  railway  company  to  make  repairs,  1056. 

effect  of  contributory  negligence  on  action  for,  1061. 

liability  of  electric  company  for  to  persons  using  highway,  1070. 

contributory  negligence  where  party  injured  by  electrical  agency, 
1075. 

where  footman  relies  on  calculation  of  chances,  1087. 

criminal  liability  for  those  caused  by  reckless  driving,  1093. 

liability  for  those  caused  by  runaway  horses,  1095. 

caused  by  cattle  on  way,  1103. 

admissibility  of  evidence  of  police  reports  as  to  lights  at  place  of 
injury,  1157. 

evidence  of  subsequent  repairs,  1160. 

instructions,  1164-1167. 

measure  of  damages  for,  1168. 

what  may  be  considered  in  estimating  damages,  1168. 
See  Actions  foe  Pebsonal   Injubies;    Negligence;    Contbibutoey   Negli- 
gence. 
PERSONAL  LIABILITY, 

when  there  is  on  assessment,  706. 

attempt  to  impose  by  statute,  707. 

statutes  imposing  unconstitutional,  707. 

when  none  against  highway  officer,  855. 

fraud  may  create  against  public  officer,  855. 

See  Liability  of  Highway  Officebs. 

PERSONAL  NOTICE, 

when  not  required,  221. 
when  required,  223,  n. 
when  not  sufficient,  362. 

PERSONAL  REPRESENTATIVES,  , 

as  parties  to  condemnation  proceedings,  350. 

PETITION, 

stating  jurisdictional  facts  in,  335. 

when  essential  to  jurisdiction,  339. 

sufficiency  of  description  in,  355. 

necessity  of  allegation  of  required  number  of  signers,  S76,  n. 

effect  of  failure  to  sign  full  Christian  name,  377,  n. 

necessity  of  recital  of  names  of  owners  through  whose  lands  road 

is  to  pass,  381. 
amendment  in  appropriation  cases,  381. 
60 — Elliott  R.  and  S. 
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sufficiency  of  description  of  terminus  of  road,  381. 

illustrative  cases  of  sufficiency  of  petitions,  381. 

necessity  of  clearness  as  to  location  of  road,  381. 

effect  of  including  prayer  for  abandonment  of  old  road  in  petition 

for  appropriation,  382. 
successive  application  for  highway,  411. 
for  certiorari,  427. 

when  boundaries  should  conform  to,  430. 
for  alteration  of  highway,  454. 
necessity  for  statement  of  length  of  highway  songbt  to  be  altered, 

454. 
construction  or  improvement  of  highway,  468. 
to  repave  street,  552,  n. 
for  improvement  essential,  607. 
power  to  make  slight  changes  without,  607,  n. 
who  may  petition,  608. 
sufficiency  of,  608. 
improvement  without,  608. 

when  joining  in  does  not  create  an  estoppel,  734,  n. 
for  confirmation  of  assessment,  746. 
for  judgment  of  sale  on  assessment,  757. 
foreclosure  suits  on  assessments,  760. 
injunction  as  remedy  where  there  is  none,  771. 
as  condition  precedent  to  right  to  lay  street  railway,  930,  n. 
See  Application  oe  Petition;  Pleading. 
PETITIONERS, 

who  they  must  make  parties,  349,  n. 

duty  to  ascertain  who  are  owners,  352. 

must  show  themselves  to  be  within  statute,  376. 

when  one  sufficient,  377,  n. 

when  has  open  and  close,  395. 

may  institute  new  proceedings,  401. 

for  writ  of  certiorari,  427. 

PHYSICAL,  MONOPOLY, 

street  railway  may  be,  943. 

PHYSICAL,  SUFFERING, 

when  not  an  element  of  damages,  1169. 

PIERS, 

as  highways,  4. 

as  part  of  bridge,  35. 

PILLARS, 

of  building  as  obstruction  or  encroachment,  829^ 
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right  to  lay  in  country  road,  489. 

as  additional  burden,  489. 

right  to  use  streets  for,  490. 

gas  or  water  pipes  not  to  serve  abutters,  492. 

change  of  location  of  pipes  or  mains,  493. 

liability  of  abutters  for  interference  -with,  912. 

PLACE  OP  INJURY, 
pleading,  1144. 
evidence  of,  1152. 
showing  that  it  is  in  highway,  1155. 

PLACE  OF  MEETING, 

of  inferior  tribunal,  334. 

PLAINTIFF, 

in  suits  for  injunction,  853,  n. 

effect  of  contributory  negligence,  1061. 

burden  of  proof  as  to  negligence,  1076,  1155. 

must  show  breach  of  duty  in  personal  injury  cases,  1138. 

specific  duty  to  must  be  shown,  1139. 

effect  where  he  has  knowledge  of  defective  street,  1153. 

effect  of  intoxication  of,  1153. 

what  he  must  show,  1155. 

PLANKING, 

defective  at  railroad  crossing,  injuries  by,  1017. 

PLANK  ROAD, 

as  highway,  1. 

PLANK  WALK, 

when  not  part  of  bridge,  35,  n. 
duty  to  repair,  800,  n. 

PLAN  OF  BRIDGE, 

care  in  selecting,  72. 

PLAN  OF  SEWER, 

liability  for  defects  in,  565. 
PLAN  OF  STREET, 

defects  in,  565. 
PLAN  OF  WORK, 

reasonable  care  as  to,  596. 
PLANS, 

ordinance  adopting  for  improvement,  623. 

changes  in,  623. 

right  to  change,  645. 

Including  cost  of  in  assessment,  715. 
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deviating  from  in  improving  street,  718. 
See  Defective  Plan. 

PLANS  AND  SPECIFICATIONS, 

for  construction  of  bridges,  56. 

filing  with  engineer,  624. 

bids  to  comply  wltli,  630. 

as  part  of  contract,  639. 

resorting  to  in  aid  of  notice  for  bids,  716,  n. 

PLAT, 

meaning  of  term  "street"  in,  21. 

dedication  of  street  by,  21. 

effect  where  recorded,  21. 

rights  springing  from  recorded,  21. 

acceptance  of  alley  marked  on,  30. 

necessity  of  acceptance  of  entire  dedication  of  streets,  123. 

failure  to  acknowledge  in  statutory  dedication,  124. 

effect  of  purchase  of  lots  according  to,  124,  n. 

the  sufficiency  of  description  of  land  dedicated,  126. 

necessity  of  acknowledgment,  126. 

sufficiency  of  description  of  land,  126. 

certification,  126. 

dedication  by,  128. 

when  streets  dedicated  by  must  be  opened,  129. 

effect  of  failure  to  record  on  dedication,  129,  n. 

construction  to  be  given  to,  130. 

what  part  dedicated  to  public  use,  130. 

when  lines  of  control  explanatory  notes,  130. 

how  intention  of  donor  affects,  130. 

illustrative  cases  of  dedication  by,  130. 

practical  construction  of,  130,  n. 

construction  of  a  question  for  the  courts,  131. 

purchaser  acquires  right  in  all  streets  shown  on,  132. 

who  acquires  right  in  streets  shown  on,  132. 

when  dedication  presumed  from,  175. 

aiding  description  in  report,  408. 

effect  of  vacation  of,  919. 

conveying  lots  with  reference  to,  919. 
See  Map. 
PLEA, 

raising  objections  by,  388. 
PLEADING, 

in  proceeding  to  condemn,  368. 

strict  rules  of  pleading  not  always  required  in  appropriation  cases, 
369. 
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jurisdictional  and  statutory  averments,  370. 

in  some  jurisdictions  unnecessary  to  aver  necessity  for  taking,  372. 

written  objections  take  place  of  demurrer  or  answer  In  appropria- 
tion proceedings,  388,  n. 

rules  of  In  commissioners'  courts,  394,  n. 

on  appeal,  418. 

presenting  estoppel  by,  421. 

complaint  or  petition  in  foreclosure  suits,  760. 

in  injunction  suits,  853. 

in  action  for  breach  of  duty,  862,  n. 

in  personal  injury  cases,  1138,  n. 

facts  must  be  directly  averred  and  not  conclusions,  1141. 

general  principles  in  personal  injury  cases,  1141. 

allegations  of  corporate  existence  and  duty  in  personal  Injury  cases. 
1142. 

complaint  in  personal  injury  cases,  1142-1150. 

contributory  negligence,  1148. 

PLEASURE, 

establishing  public  road  for,  215,  n. 

PLEDGE, 

for  payment  of  compensation,  268,  270. 

POLES  AND  WIRES, 

right  to  erect  in  street,  484,  n. 

light  company's  not  an  additional  burden,  895. 

See  Electbic  Wires  and  Poles  in  Steeets. 

POLICE  DEPARTMENT, 

admissibility  of  reports  in  personal  injury  cases,  1157. 

POLICEMAN, 

notice  to  of  defective  street,  810. 

POLICE  POWER, 

regulation  of  bridges,  39,  n. 

over  turnpike  companies,  84. 

delegation  of  to  cities,  84. 

corporations  subject  to,  85. 

distinguished  from  eminent  domain,  204,  n. 

corporate  franchises  subject  to,  243. 

license  to  use  street  is  subject  to,  549. 

protecting  public  health  under,  502. 

regulation  of  height  of  buildings,  525. 

regulation  of  use  of  automobiles  on  highways,  526. 

city  may  prohibit  use  of  bicycles  on  sidewalks,  526. 

compelling  change  of  location  of  railroad  tracks  in  streets,  550. 
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exercise  in  control  of  roads  and  streets,  550. 

regulations  for  removal  of  garbage,  550. 

regulation  of  procession  and  street  gatherings,  550. 

referring  authority  to  construct  sewers  to,  568. 

nuisance  may  he  abated  under,  838,  n. 

permitting  animals  to  run  at  large,  878. 

right  to  compel  telegraph  company  to  put  wires  underground  under, 

894,  n.  * 

contract  as  to  use  of  streets  subject  to,  939. 
cannot  be  contracted  away,  939. 
legislature  cannot  surrender  or  barter  away,  949. 
as  applied  to  street  railway  company,  956. 
requirement  that  gong  on   street  car  be  sounded  on  approach  to 

crossings,  957. 
illustrative  cases  of  as  applied  to  street  railway  company,  958. 
control  and  regulation  of  interurban  railroads,  1001. 
control  of  railroads  under,  1009. 
railroads  in  streets  subject  to,  1054. 
control  of  telephone  lines  under,  1064. 
that  of  state  very  broad,  1064. 

illustrative  cases  of  in  control  of  electric  wires  and  poles,  1067. 
exercise  of  for  benefit  of  public  safety,  1067. 
limitations  on,  1068. 

vested  rights  cannot  be  destroyed  under,  1068. 
regulation  of  automobiles,  1109. 
prohibiting  use  of  automobiles  on  certain  highways,  1113. 

POLLUTION, 

pouring  sewage  into  streams,  562. 

POSSESSION, 

when  party  in  cannot  make  dedication,  158. 

cannot  be  reserved  in  dedication,  163. 

prescription  based  on,  191. 

as  evidence  of  ownership,  200,  352. 

as  affecting  compensation  for  a  taking,  301. 

right  to  dismiss  condemnation  proceedings  after  possession  taken, 

306,  n. 
effect  of  street  railway  company  taking,  947. 
See  Adverse  Possession. 

POSTING  NOTICES, 

assessment  for  improvements,  701. 

POST  ROADS, 

municipal  control  over,  1064. 

telegraph  company  cannot  be  given  exclusive  use  of,  1064,  n. 
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POSTS, 

obstructing  highway  with,  828. 

POWER, 

as  to  bridges,  effect  of  grant  of,  55,  n. 

of  statutory  tribunals,  327. 

not  exhausted  by  single  exercise,  331. 

grant  of  carries  incidents,  552. 

to  make  repairs,  553. 

how  that  conferred  by  statute  to  be  exercised,  665. 

to  vacate  highways,  1177. 

POWER  TO  IMPROVE, 

a  continuing  power,  551,  603. 

PRACTICAL  CONSTRUCTION, 

how  affects  plat,  130,  n,  131. 

PRACTICE, 

statute  prescribing  rules  of,  414. 

PRACTICE  IN  COURTS, 

laws  regulating  to  be  general,  520,  n. 

PRECEPT, 

collecting  assessment  on,  752,  n. 
enforcement  of  assessment  by,  754. 
appeal  from  issuance  of,  754. 

PRECIPICE, 

duty  to  protect  along  highway,  795. 

PRELIMINARY  ESTIMATES, 

in  proceedings  to  improve,  612. 

PRELIMINARY  RESOLUTION, 

when  necessary  in  proceedings  to  Improve,  610. 
for  street  improvement,  611. 

PRELIMINARY  STEPS, 

In  Improving  streets,  606. 

PRELIMINARY  SURVEYS, 

do  not  constitute  a  taking,  236,  271. 

PRESCRIPTION, 

public  may  gain  right  in  private  way  by  prescription,  5. 

essentials  of  acquisition  of  private  way  by  public,  5,  n. 

giving  right  to  collect  toll,  95. 

no  right  by  to  pass  free  from  toll,  104. 

when  no  right  given  by,  139,  n. 

defined,  188. 

theory  of,  188. 
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effect  of  repeal  of  statutes  allowing  creation  of  highway  by  user, 
188,  n. 

presumption  that  way  was  established  by  competent  authority,  189. 

presumption  of  a  grant,  190. 

distinction  between  prescription  and  dedication,  191. 

user  under  ineffective  attempt  to  establish  a  highway,  192. 

width  and  extent  of  highway,  193. 

how  interruption  affects,  194. 

use  must  be  adverse  and  uninterrupte*d  for  the  necessary  period,  194. 

well-defined  line  of  travel  must  be  shown,  195. 

effect  of  bad  road  on  prescriptive  right,  195. 

local  statutes  may  determine  prescriptive  period,  196. 

local  statutes  fixing  period,  197. 

evidence  by  which  existence  of  highway  by  prescription  is  proved, 
198. 

certified  copies  of  orders  establishing  highway  as  evidence  on  ques- 
tion of  prescription,  198. 

statutes  running  against  state,  199. 

as  against  persons  under  legal  disability,  199,  200. 

reasons  for  view  as  to  prescription  against  persons  under  disability, 
200. 

when  limited  to  grants,  200. 

evidence  to  show  highway  by  prescription,  201,  202. 

highway  by  prescription  over  public  land,  203. 

affecting  duty'  to  repair  streets,  788. 

no  right  by  to  maintain  nuisance,  842. 

right  to  encroach  upon  easement  of  light  and  air  by,  883,  n. 

no  right  to  obstruct  highway  by,  1188. 

PRESIDENT, 

dedication  by  corporate  president,  161. 

PRESUMPTION, 

that  roads  are  public,  10. 

as  to  use  to  which  street  will  be  put,  20. 

as  to  streets  indicated  on  map  or  plat,  21. 

as  to  what  term  "highway"  means,  22. 

as  to  acceptance  of  bridge  by  public,  33. 

of  continuance  of  highway,  49. 

where  injury  occurs  on  defective  highway,  115. 

with  reference  to  map  or  plat,  130. 

of  intent  to  dedicate,  140. 

of  dedication  by  state  or  nation,  149. 

when  none  of  dedication  by  the  state,  151. 

of  dedication  by  married  woman,  152. 

when  dedication  presumed,  158. 
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that  only  easement  taken  by  dedication,  164. 

as  to  intention  to  malce  dedication,  173,  179. 

that  dedicator  intended  to  dedicate,  175. 

force  and  effect  of,  175. 

that  dedication  Is  to  entire  public,  175. 

that  dedication  was  of  easement  rather  than  fee,  175. 

when  none  in  favor  of  dedication,  183. 

how  that  of  dedication  defeated,  184. 

of  dedication,  evidence  to  defeat,  185. 

that  highway  established  by  competent  authority,  189. 

of  grant  of  highway,  190. 

as  to  width  of  highway  across  ravines,  193. 

where  a  second  taking  is  authorized,  245. 

none  in  favor  of  a  second  taking,  245. 

against  second  taking,  247. 

that  fse  to  be  left  in  owner,  254. 

of  payment  of  compensation,  304. 

when  there  is  against  jurisdiction,  324. 

when  in  favor  of  jurisdiction,  324,  447,  605. 

in  favor  of  regularity  of  proceedings,  325. 

in  favor  of  right  of  appeal,  412. 

statutory  width  of  highways  presumed,  430. 

that  highway  oflBcers  obey  the  law,  436. 

none  that  road  follows  section  line,  438. 

of  correct  location  from  user,  447. 

that  streets  pass  under  municipal  control,  505. 

that  natural  consequences  of  acts  intended,  506. 

that  public  officers  do  their  duty,  566,  719,  1151. 

that  work  under  city  supervision  is  authorized,  601. 

that  street  is  in  city  limits,  605. 

that  conditions  precedent  were  performed,  612. 

making  of  estimate  for  improvement,  613. 

in  favor  of  ordinance  for  improvement,  618. 

as  to  performance  of  duty  by  highway  officers,  719,  1151. 

when  that  as  to  performance  of  duty  applies,  719. 

in  favor  of  proceedings  to  improve,  772. 

of  notice  of  defective  street,  806. 

that  highway  safe  for  travel,  817. 

that  abutters  own  to  center  of  street,  876. 

that  highway  intended  for  future  modes  of  travel,  894. 

that  abutter  intended  to  convey  to  center  of  highway,  915. 

abutter's  ownership  to  center  of  alley,  915,  n. 

as  to  conveyance  passing  title  to  center  of  highway,  916. 

as  to  vendee's  knowledge  of  highway,  923. 

when  there  Is  of  contributory  negligence,  982. 
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that  street  railway  company  not  relieved  from  duty  to  repair,  990. 

that  statutory  signals  will  he  given,  1022. 

that  traveler  will  step  from  railway  tracks,  1032. 

that  ordinance  Is  reasonable,  1054. 

usually  none  that  there  is  negligence,  1076,  1151. 

where  law  of  the  road  is  violated,  1082. 

that  party  will  use  due  care  in  using  street,  1082. 

when  there  Is  of  negligence  where  horse  runs  away,  1095. 

of  continuance  of  highway,  1173. 

PRESUMPTIVE  EVIDENCE, 

as  applied  to  dedication,  175. 

PREVIOUS  ACCIDENTS, 

when  evidence  of  admissible,  809. 

PRICE  PAID, 

as  evidence  of  market  value  of  condemned  property,  292. 

PRINCIPAL  POWER, 

Incidents  pass  with,  668. 

PRINCIPLES  OF  LAW, 

construing  statutes  with  reference  to,  344. 

PRIORITY, 

in  grants  to  street  railways,  949. 

PRIORITY  OP  LIEN, 

of  assessments,  749. 

PRIORITY  OF  PASSAGE, 

railway  company  has  at  crossings,  1021. 

PRISONS, 

obstruction  of  street  by  warden,  896. 

PRIVATE  AGENTS, 

distinguished  from  public  officers,  855. 

PRIVATE  ALLEY, 

what  constitutes,  28. 

when  does  not  become  public,  30. 

PRIVATE  BRIDGE, 

distinguished  from  public,  32. 

duty  to  repair,  33. 

how  far  toll  bridge  is,  46. 

duty  of  county  to  maintain,  49,  n. 

duty  of  municipality  as  to,  66. 

PRIVATE  CONTRACT, 

contractor  making  with  part  of  owners,  729. 
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PRIVATE  CORPORATION, 

duty  to  construct  bridge,  48. 

duty  of  municipality  as  to  bridges  of,  66. 

as  owner  of  turnpike,  79. 

abandoning  turnpike,  effect  of,  80. 

subject  to  police  regulations,  85. 

dedication  by,  160. 

pledging  payment  of  compensation  for  a  taking,  sufficiency  of,  270. 

improving  street  where  it  uses  easement,  714. 

strict  construction  of  grants  to,  930. 

PRIVATE  PROPERTY, 

right  to  travel  on  extra  viam,  16. 

state  may  hold,  150. 

right  to  seize,  204. 

taking  for  public  use,  205. 

due  process  of  law  in  taking,  206. 

taking  pursuant  to  law  of  the  land,  217. 

no  jury  trial  on  seizure  of,  220. 

cannot  be  taken  without  notice,  221. 

all  subject  to  eminent  domain,  239. 

cannot  be  condemned  for  private  use,  250,  n. 

compensation  for  taking,  261. 

can  only  be  seized  by  judicial  intervention,  317,  n. 

must  be  jurisdiction  to  seize,  335,  n. 

right  to  construct  drain  on,  559,  n. 

damages  for  entering  upon,  589. 

liability  of  highway  officers  for  trespasses  on,  866. 

right  of  vehicles  to  stand  in  front  of,  883. 

street  railway  as,  929,  n. 

right  of  street  railway  to  take  under  eminent  domain,  932. 

PRIVATE  PURPOSE, 

state  holding  property  for,  150. 

property  cannot  be  taken  for  under  eminent  domain,  253. 

when  highway  cannot  be  used  for,  484,  828. 

streets  not  to  be  used  for,  836. 

See  Public  Purpose. 
PRIVATE  RIGHTS, 

protecting  by  injunction,  51. 

toll  house  interfering  with,  81. 

distinguished  from  public  rights  on  abandonment  of  highway,  1175. 

PRIVATE  USE, 

streets  not  intended  for,  23,  26. 

grant  to  street  railway  cannot  be  for,  941. 

highways  cannot  be  vacated  for,  1177. 
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PRIVATE  WAY, 

when  becomes  public,  5. 

estoppel  to  deny  that  It  Is  public,  5. 

public  may  gain  right  by  prescription,  5. 

illustrative  cases  where  private  way  does  not  become  public,  6. 

permissive  use  by  public,  6,  n. 

as  road,  7. 

acquisitibn  for  public  use  through  eminent  domain,  13. 

no  power  to  establish  under  eminent  domain,  13,  215. 

duty  of  users  to  keep  in  repair,  14. 

constitutionality   of  statutes   authorizing  establishment  of  private 

roads  by  eminent  domain,  14. 
lanes,  14,  n. 
when  way  is,  216. 

change  to  public,  compensation  for,  228. 
compensation  for  building,  287. 
effect  where  landowner  consents  to,  443. 

PRIVILEGES, 

retained  by  owner  along  country  road,  483. 
when  may  be  exclusive,  943. 

PROCEDURE, 

statutory  mode  must  be  followed,  328,  1184. 

on  appeal,  416. 

for  ascertaining  and  recording  highway,  463. 

evidence  in  ascertaining  and  recording  highways,  464. 

sufficiency  of  notice  of  assessments,  700. 

PROCEDURE  IN  APPROPRIATION  CASES, 
special  proceedings,  310. 
jury  not  required,  318. 
finding  by  majority  of  jury,  341,  n. 

right  of  petitioner  or  grantee  to  complain  of  want  of  notice,  359. 
informality  of  proceedings  in  some  jurisdictions,  369. 
jurisdictional  and  statutory  averments,  370. 
some  jurisdictions  do  not  require  averment  of  necessity  for  taking, 

372. 
inability  to  agree  with  landowner  as  to  value  must  be  shown,  372. 
stage  at  which  right  to  withdraw  must  be  exercised,  375. 
necessity  that  petition  and  order  state  width  of  road,  380,  n. 
illustrative  cases  as  to  sufficiency  of  petitions,  381. 
effect  of  petition  including  prayer  for  abandonment  of  old  road,  382. 
various  methods  of  procedure,  386.         > 
venue,  387. 

objections  to  proceedings,  388. 
statutory  provision  for  filing  remonstrances,  388. 
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PROCEDURE  IN  APPROPRIATION  CASES— Continued. 
cross-complaint,  388. 

written  objections  take  place  of  demurrer,  plea  or  answer,  388,  n. 
questioning  the  capacity  or  legal  existence  of  the  corporation,  389. 
quantity  of  property  that  may  be  taken,  390. 
public  necessity  or  utility,  391. 
when  public  necessity  or  utility  determine,  392. 
collateral  attack,  393. 

ordinary  rules  of  procedure  are  generally  applicable,  394. 
right  to  open  and  close,  395. 
defenses  generally,  396. 
viewing  of  property,  397. 

all  matters  generally  determined  on  one  trial,  398. 
the  report,  399. 

what  the  report  should  contain,  400. 
irregularities,  401. 

necessity  that  report  should  show  public  utility,  401. 
statement  of  damages,  402. 
naming  parties  and  describing  the  land,  403. 
necessity  that  report  show  that  commissioners  met  at  proper  time 

and  place  and  were  duly  sworn,  404. 
miscellaneous  matters  relative  to  report  and  filing,  404. 
objection  to  report,  405. 
waiver  of  objections  to  report,  405. 
amending  and  correcting  the  report,  406. 
confirming  or  setting  aside  report,  407. 
right  of  commissioners  to  act  at  adjourned  session,  408. 
the  order,  408. 

final  action  called  order  or  judgment,  408. 
effect  of  repeal  of  statute,  409. 
apportionment  of  fund,  410. 
successive  applications  for  highway,  411. 
what  may  be  appealed  from,  413. 
appeal  vacates  judgment  of  commissioners,  422. 
ordinary  freeholders  and  taxpayers  not  entitled  to  certiorari  unless 

property  affected,  427. 

See  Parties. 

PROCEEDINGS  TO  IMPROVE  AND  REPAIR, 
effect  of  discontinuing,  306,  307. 
presumption  in  favor  of  regularity  of,  325. 
parties  to,  343. 
objections  to,  388. 
continuing  several  times,  408,  n. 
how  repeal  of  statute  affects,  409. 
review  by  certiorari,  425. 
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certiorari  stays,  428. 
authority  to  improve,  602. 
necessary  incidents,  602. 
continuing  power,  603. 
discretion  of  local  officers,  603. 
application  of  rule  of  continuing  power,  604. 
jurisdiction,  605. 

presumption  as  to  jurisdiction,  605. 
conditions  precedent,  606. 
preliminary  and  jurisdictional  steps,  606. 
petition  for  improvement,  607. 
who  may  petition,  608. 
sufficiency  of  petition  for,  608. 
provisions  for  dispensing  with  petition,  609. 
resolution  of  necessity,  610. 
setting  forth  grounds  of,  610. 
preliminary  estimates,  611. 
preliminary  resolution,  611. 
estimates,  613. 

remonstrance  by  property  owners,  614. 
miscellaneous  questions  of  remonstrance,  615. 
order  for  improvement,  616. 
ordinance  of  resolution,  616. 

passage  or  amendment  of  ordinance  subsequent  to  improvement,  617. 
ordinance  must  definitely  provide  for  the  Improvement,  618. 
description  of  improvement,  619. 
delegation  of  authority,  619. 
ordinances  insufficient  as  to  description,  620. 
ordinance  must  fix  grade,  620. 
ordinances  sufficient  as  to  description,  621. 
ordinance  must  be  enacted  and  put  in  force  as  the  statute  requires, 

622. 
plans  and  specifications,  623. 
time  of  enacting  ordinance,  623. 
assessment  as  evidence  of  correctness  of,  623. 
approval,  form  and  publication  of  ordinances,  624. 
incidental  matters,  624. 
reconsideration,  amendment  and  repeal  of  Improvement  ordinances, 

625. 
improvements  by  property  owners,  627. 
following  statute,  665. 
sufficiency  of  notice  of  assessment,  700. 
service  and  proof  of  service  of  notice  of  assessment,  701. 
waiver  of  notice  of  assessments,  702. 
determination  of  benefits  and  making  assessment,  703. 
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paving  In  which  patented  process  used,  710,  711,  712. 
In  regard  to  labor,  713. 
how  affected  hy  fraud,  729. 
estoppel  where  property  owner  induces  improvement  proceedings, 

733. 
far  reaching  application  of  doctrine  of  estoppel,  736. 
cases  where  doctrine  of  estoppel  inapplicable,  737. 
legislature  may  provide  what  questions  shall  he  tried,  738. 
amendment  of  assessment,  745. 
confirmation  and  review  of  assessments,  746. 
appeal  and  certiorari  from  confirmation  of  assessment,  748. 
failure  to  appeal  as  waiver  of  defects  in  assessment  proceedings,  748. 
presumption  in  favor  of,  772. 

See  Assessments  foe  Impbovementb. 

PROCEEDING  TO  CONDEMN, 

foundation  of,  368. 

See  Pbocedube  in  Appropeiation  Cases. 
PROCESS, 

service  and  proof  of  service  of  notice  of  assessments,  701. 

when  ofiScer  protected  by,  871. 

officer  must  follow  law  in  executing,  871. 
See  Notice. 
PROCESSIONS, 

regulations  governing  movement  of,  550. 

PROOF, 

of  acceptance  of  dedication,  166. 
of  establishment  of  highway,  447. 

See  Evidence. 
PROOF  OF  SERVICE, 

following  statute,  364. 

PROPERTY, 

taking  without  due  process  of  law,  98. 

when  Incidents  included  in,  226. 

what  the  term  includes,  226. 

that  may  be  seized  under  eminent  domain  power,  239,  390. 

condemning  that  devoted  to  public  use,  244. 

what  may  be  assessed  for  local  Improvements,  670. 

a  benefit  is,  682. 

nature  and  extent  of  that  assessable,  683. 

assessment  of  that  not  subject  to  sale,  709. 

description  of  in  assessment,  743. 

See  Compensation;  What  Pbopeety  Mat  Be  Taken. 
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PROPERTY  OWNER, 

suit  by  where  compensation  not  paid,  595. 

what  improvements  may  be  made  at  expense  of,  602. 

remonstrating  against  improvement,  614. 

improvements  by,  627. 

when  cannot  defeat  assessment,  681. 

selecting  contractor,  717. 

how  far  highway  officers  agents  of,  724. 

contractor  malting  private  contract  with  part  of,  729. 

estoppel  of  to  question  proceedings,  731. 

put  on  inquiry  by  seeing  improvement  made,  732. 

when  must  plead  defense  to  assessment,  767. 
See  Abutting  Ownebs. 
PROPERTY  RIGHTS, 

damages  where  highway  oflaeers  interfere  with,  865. 

PROPOSALS, 

by  contractors,  630. 

contract  for  improvement  must  conform,  640. 
mere  proposal  is  not  a  contract,  725. 
See  Bms. 
PROPOSED  HIGHWAYS, 

description  of  in  petition,  380. 
including  several  in  one  petition,  382. 

PROPRIETARY  RIGHT, 
in  highways,  511. 

PROSPECTIVE  ANNOYANCE, 
no  compensation  for,  297. 

PROSPECTIVE  DAMAGES, 

right  to  recover,  585. 

See  Compensation. 
PROSPECTIVE  PROFITS, 

where  there  is  a  taking  of  property,  297. 

PROXIMATE  CAUSE, 

holes  in  bridge  approaches,  74,  n. 

contributory  negligence,  76. 

negligence  of  turnpike  company,  115. 

negligence  must  be,  795,  n. 

illustrative  cases  of,  795. 

intoxication  as,  817,  n. 

violation  of  ordinance  must  be  proximate  cause  of  Injury,  821. 

what  is,  906,  n. 

street  railway  injuries,  983. 

injuries  at  railroad  crossings,  1018. 
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PROXIMATE  CAVS^l— Continued. 

failure  to  give  signals  as,  1022. 
contributory  negligence  of  traveler  as,  1032. 
effect  where  contributory  negligence  Is,  1061,  1153. 
Injuries  caused  by  runaway  horse,  1096. 
pleading,  1145. 

effect  where  contributory  negligence  is,  1153. 
burden  of  showing  in  personal  Injury  cases,  1155. 
instruction  defining,  1165. 
question  for  jury,  1167. 

PROXIMATE  DAMAGES, 
defined,  906,  n. 

PUBLIC, 

right  to  use  highway,  3. 

effect  where  neighborhood  road  open  to,  13. 

not  confined  to  mere  surface  of  street,  20. 

right  to  use  alley,  28. 

adoption  of  bridges  by,  33. 

when  acceptance  of  bridge  by  presumed,  33. 

toll  bridge  reverting  to  on  abandonment,  49. 

as  owner  of  bridges,  52. 

effect  of  use  of  bridge  by,  53. 

roads  and  streets  for  benefit  of,  90. 

statutes  construed  liberally  in  favor  of,  96. 

rights  as  against  turnpike  company,  121. 

user  of  abandoned  turnpike,  effect  of,  121. 

acceptance  of  defective  statutory  dedication,  124. 

failure  to  accept  defective  dedication,  effect,  124. 

taking  an  easement  from  dedication,  125,  n. 

maps  and  plats  construed  in  favor  of,  130. 

when  bound  by  terms  and  conditions  of  dedication,  134. 

acting  on  landowner's  conduct,  effect  of,  134. 

use  by  as  evidence  of  implied  dedication,  147. 

how  dower  in  lands  dedicated  to,  157. 

is  the  only  grantee  essential  to  dedication,  162. 

dedication  cannot  be  to  part  of,  163. 

when  take  easement  only  by  dedication,  164. 

accepting  dedication,  165. 

who  may  accept  dedication  for,  165. 

how  acceptance  by  of  dedication  may  be  shown,  166. 

presumption  that  dedication  is  to,  175,  179. 

effect  of  user  by,  177. 

use  must  be,  215. 

title  in  street  held  in  trust  for,  234. 

injuries  affecting,  no  compensation,  298. 

61 ElXIOTT  R.  AND   S. 
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PUBLIC — Continued. 

tribunal  is  not  the  agent  of,  342. 
right  of  along  highway,  498. 
acquires  merely  an  easement,  499. 
municipal  corporation  as  trustee  for,  532. 
entire  highway  belongs  to,  828. 
abutter's  rights  in  addition  to,  876. 
corporate  grants  construed  iu  favor  of,  942. 
street  railway  franchise  subject  to  rights  of,  965. 
rights  of  where  railroad  is  in  street,  1057. 
evidence  of  abandonment  of  highway  by,  1174. 

PUBLIC  AID, 

to  turnpike  companies,  86.  ^ 

theory  upon  which  it  rests,  92. 

appropriation  of  funds  derived  from  taxation,  93. 

statutory  authority  necessary  for,  94. 
See  Taxation. 
PUBLICATION, 

when  notice  must  be  made  by,  362. 

improvement  ordinances,  624. 

notice  of  letting  improvement  contracts,  633. 

service  of  notice  of  assessment  by  publication,  701. 

PUBLIC  BRIDGE, 

what  is,  32. 

how  may  be  built,  33. 

how  far  toll  bridge  is,  46. 

See  Beidges. 
PUBLIC  CONVENIENCE, 

justifying  use  of  streets  by  merchants,  880. 
PUBLIC   CORPORATIONS, 

rights  and  duties  as  to  their  bridges,  36. 

trustees  for  public  of  bridges  and  the  like,  36. 

statutes  fixing  duty  of  as  to  bridges,  36. 

duty  while  bridging  navigable  stream,  43. 

legislative  control  over,  46,  509. 

powers  of  respecting  bridges,  55. 

bridges  between,  60. 

cost  of  constructing  bridges  between,  60. 

compelling  to  join  in  constructing  bridge,  60,  n. 

liability  where  two  own  bridge,  68. 

turnpike  companies  as,  86. 

subject  to  legislative  will,  92,  93. 

legislature  compelling  them  to  maintain  highways,  125. 

dedication  by,  160. 

as  instrumentality  of  government,  515,  n. 
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county  is,  527,  531. 

not  liable  where  duty  is  governmental,  538. 

pleading  ultra  vires  acts,  597. 

delegating  authority  to  levy  assessments,  664. 
See  Municipal  Cobporation. 
PUBLIC  GROUNDS, 

assessments  for  Improving,  704. 

PUBLIC  HEALTH, 

protecting  under  police  power,  559,  n. 

PUBLIC  HIGHWAY, 

when  synonymous  with  road,  7. 

turnpike  as,  79,  80. 

where  defective  dedication  accepted,  124. 

street  railway  as,  929. 

See  Highways. 
PUBLIC  IMPROVEMENT, 

defects  in  plan  of,  565. 

duty  of  municipality  to  provide  machinery  for,  715. 

effect  of  voluntary  aid  to,  729,  n. 

See  Impeovement. 
PUBLIC  LANDS, 

highway  by  prescription  over  public  land,  203. 

PUBLIC  NECESSITY, 

corporate  rights  subject  to,  85. 

how  determined,  212. 

determining  estate  to  be  taken,  250. 

objection  to  question  of,  391. 

when  determined  in  appropriation  proceedings,  392. 
See  Necessity. 
PUBLIC  NUISANCE, 

See  Nuisance. 
PUBLIC  OFFICERS, 

accepting  highway,  170. 

liability  for  error  of  judgment  by,  566. 

presumption  that  they  do  their  duty,  566. 

liability  for  trespass  of,  598. 

mandamus  to  compel  them  to  make  assessment,  657. 

distinguished  from  private  agents,  855. 

how  far  liable  for  acts  of  subordinates,  870. 
See  Aldebman;  Liability  of  Highway  Officers;  Local  Authobities. 

PUBLIC  POLICY, 

discrimination  as  to  tolls  against,  104. 
estoppel  on  grounds  of,  146. 
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as  affecting  tender  of  compensation,  272,  n. 
as  to  acts  of  officers  de  facto,  601. 

PUBLIC  PROPERTY, 

when  cannot  be  condemned,  238. 
I  when  exempt  from  local  assessment,  670,  675. 

how  local  assessment  enforced  against,  675. 

PUBLIC  PURPOSE, 

taxes  must  be  levied  for,  83. 

municipal  corporations  taking  grants  for,  133. 

state  holding  property  for,  150. 

when  land  held  for  cannot  be  condemned,  238. 
See  Pbivate  Puepose. 
PUBLIC  RESERVOIR, 

streets  cannot  be  seized  for,  247. 

PUBLIC  RIGHT, 

not  defeated  by  change  of  property,  435. 

distinguished  from  private  rights  in  abandonment,  1175. 

not  lost  by  statute  of  limitations  or  adverse  possession,  1188. 

PUBLIC  ROADS, 

highways  defined,  1. 

cul-de-sac,  2. 

test  for  determining  when  a  way  is  a  highway,  3. 

statutory  requirements,  4. 

footways  and  driftways,  4. 

when  private  way  becomes  public,  5. 

roads  defined,  7. 

rural  highways,  8. 

distinction  between  roads  and  streets,  8. 

legislative  control,  10. 

county  and  township  roads,  11. 

neighborhood  roads,  13. 

founderous  roads,  15. 

right  to  travel  extra  viam,  15. 

basis  of  right  to  travel  extra  viam,  16. 

duty  of  traveler  extra  viam,  17. 

right  to  travel  extra  viam  where  way  Is  obstructed  by  snow  and 

ice,  18. 
use  as  turnpikes,  81. 
maintained  at  private  expense,  216,  n. 
on  section  lines,  438. 
established  by  user,  440. 
statutory  meaning  of  term,  1069. 
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PUBLIC  SERVICE  CORPORATIONS, 

assessment  of  property  for  street  Improvements,  674. 
liability  of  abutters,  912. 

PUBLIC  SQUARES, 
as  highways,  4. 
dedication  to  public  use,  160,  175,  n. 

PUBLIC  THOROUGHFARE, 
as  "road,"  7. 

PUBLIC  TRAVEL, 

duty  to  repair  when  way  opened  for,  801. 

interfering  with  as  a  nuisance,  832. 

See  Travel  on  Roads  and  Stbeets. 
PUBLIC  USE, 

makes  bridge  public,  32. 

dedication  of  land  for,  122. 

what  amounts  to  dedication  to,  130. 

effect  of  intent  to  donate  land  to,  138. 

creating  rights  by  prescription,  141. 

who  can  dedicate  land  to,  158. 

acceptance  by,  170. 

whether  amounting  to  implied  acceptance  of  dedication,  171. 

effect  of  for  twenty  years,  176. 

taking  private  property  for,  205. 

private  property  can  only  be  taken  for,  212. 

courts  determining  question  of,  214. 

amount  of  travel  does  not  determine,  215. 

condemning  property  already  devoted  to,  244. 

rule  where  tv/o  can  stand  together,  245. 

extent  of  estate  taken  for,  250,  n. 

disposition  of  fee  on  cessation  of,  253. 

rights  of  abutter  on  discontinuance  of,  259. 

establishing  location  of  way,  441. 

that  may  be  made  of  street,  484. 

using  street  to  furnish  light,  484,  n. 

interfering  with  nuisance,  831. 

grant  to  street  railway  must  be  for,  941. 

PUBLIC  UTILITY, 

when  bridge  deemed  to  be  of,  33,  n. 

how  question  of  determined,  213,  391. 

what  may  be  considered  in  determining  question  of,  391,  n. 

open  and  close  on  question  of,  395. 

but  one  trial  of  question  of,  398. 

report  of  viewers  on  question  of,  401. 

evidence  of,  1186. 
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PUBLIC  WAY, 

when  private  becomes  public,  5. 

alley  as,  28. 

when  alleys  not  public  ways,  29. 

when  way  Is  not,  216. 

appropriating  materials  for,  239. 

condemning  crossings  over,  248. 

nature  of  legislative  control  of,  509. 

when  legislature  may  exercise  direct  control  over,  509. 

delegation  of  jurisdiction  over,  512. 

delegating  control  to  local' agencies,  512. 

See  Highways;  Public  Roads. 

PUBLIC  WELFARE, 

suburban  servitude  increased  by  reason  of,  506. 
special  privileges  granted  for,  946. 

PUBLIC  WORK, 

injunction  to  prevent  Interference  with,  451. 

defects  in  execution  of,  565. 

when  must  be  let  to  Independent  contractor,  582. 

competition  for,  630. 

power  to  make  changes  in,  727. 

effect  of  acceptance  of,  728. 

See  Impeovembnts  and  Repaibs. 
PUMP, 

as  obstruction  in  street,  791. 

PUNITIVE  DAMAGES, 

cannot  be  given,  1168. 

PURCHASER, 

as  party  to  condemnation  proceedings,  349. 
filing  intervening  petition,  349. 

PURPRESTURE, 

as  a  nuisance,  828, 

Q 

QUALIFICATIONS, 

of  members  of  tribunals,  321. 

QUANTITY  OF  PROPERTY, 
that  may  be  taken,  390. 

QUASI-CORPORATIONS, 

counties  as,  527. 

QUASI-JUDICIAL  POWERS, 

exercised  by  municipalities,  522,  n. 
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QUASI-JUDICIAL  TRIBUNAL, 

collateral  attack  on  decision  of,  393. 

QUESTIONS  OP  EXPEDIENCY, 

notice  and  hearing  not  necessary,  356. 

QUESTIONS  OF  FACT, 

as  to  right  to  travel  extra  viam,  16. 

as  to  whether  bridge  of  public  utility,  33,  n. 

as  to  whether  structure  is  a  bridge,  37. 

as  to  proper  use  of  bridge,  47. 

as  to  propriety  of  location  of  bridge,  163. 

as  to  what  is  reasonable  time,  172. 

when  intention  to  dedicate  is,  174. 

as  to  width  of  prescriptive  way,  193,  n. 

necessity  for  taking  as,  212. 

negligence  in  driving  stock  along  highway,  508. 

as  to  what  is  part  of  improvement,  716. 

on  confirmation  of  assessment,  746. 

as  to  whether  object  calculated  to  frighten  horse,  794. 

as  to  whether  barrier  required,  796,  n. 

as  to  whether  highway  wide  enough  to  be  safe,  800,  n. 

as  to  whether  city  has  notice,  806. 

as  to  what  is  reasonable  time  in  which  to  make  repairs,  812. 

contributory  negligence  usually  is,  819. 

as  to  reasonable  use  of  street  by  abutter,  881. 

as  to  whether  excavation  renders  highway  unsafe,  903,  n. 

contributory  negligence  as,  982. 

as  to  whether  railroad  crossing  is  safe,  1012. 

whether  failure  to  give  signals  is  negligence,  1023. 

as  to  whether  flagman  required  at  railroad  crossing,  1026,  n. 

negligence  generally  is,  1030. 

contributory  negligence  in  crossing  cases,  1042,  1043. 

as  to  negligence  of  street-car  driver,  1059. 

negligence  is  where  horse  runs  away,  1095. 

as  to  whether  city  had  notice  of  defective  street,  1152. 

contributory  negligence  as,  1153. 

when  constructive  notice  is,  1157. 

proximate  cause,  1167. 

whether  notice  of  injury  was  given,  1167. 

QUESTIONS  OP  LAW, 

as  to  whether  structure  is  a  bridge,  37. 
as  to  acts  in  connection  with  dedication,  174. 
construction  of  written  instrument  is,  174. 
as  to  what  is  part  of  improvement,  716. 
when  contributory  negligence  is,  819. 
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when  negligence  of  railway  company  is,  1030. 

highway  Injuries,  1167. 

sufficiency  of  notice  to  city  of  injury,  1167. 

QUESTIONS  ON  APPEAL, 

legislature  determining  what  ones  may  be  tried,  414. 
what  may  he  presented,  419. 

QUORUM, 

majority  of  may  act,  341,  n,  622,  n. 


R 
RACE  COURSE, 

not  a  highway,  1,  n. 

RAILING, 

along  footway,  72,  n. 

contributory  negligence  in  leaning  against,  76,  n. 
when  must  be  erected  around  basement  areas,  797. 
erecting  to  protect  excavation,  903. 

See  Babbiebs. 
RAILROAD, 

as  highway,  1. 

when  railroad  company  may  bridge  navigable  waters,  42. 
compelling  change  of  grade  by,  85. 
taxation  in  aid  of,  90. 
appropriating  turnpike  for,  120. 

reserving  right  to  leave  on  street  when  dedication  is  made,  163. 
as  an  additional  burden  in  street,  231,  232. 
when  public  has  fee  in  street,  232. 
power  to  condemn,  244. 
authority  to  cross,  248. 
right  to  cross  with  highways,  249. 

discretion  as  to  route  and  extent  of  property  condemned,  257. 
pledging  payment  of  compensation  for  taking,  270. 
power  to  extend  street  across,  541. 
assessments  where  it  occupies  street,  570,  705,  709. 
judgment  against  railroad  property  under  assessment  lien,  763. 
in  narrow  streets,  888. 
as  an  additional  burden  in  street,  927. 
may  be  a  nuisance  in  street,  932,  n. 
how  sold  on  execution,  954. 
See  Stbeet  Railways;  Railboads  in  Stbeets;  Railboao  Track. 
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RAILROAD  COMPANY, 

duties  respecting  bridges,  48. 

how  far  a  public  corporation,  92. 

compelling  it  to  make  better  bridges  and  embankments,  243,  n. 

may  use  streets,  545. 

requiring  it  to  water  its  tracks,  547,  839. 

assessment  of  property  for  street  improvements,  674. 

obstructing  street  with  cars,  831. 

municipality  not  liable  for  authorizing  it  to  use  street,  890. 

liability  to  abutter  for  negligently  operating  road,  892. 

right  of  abutter  to  maintain  ejectment  against,  896. 

duty  to  construct  tunnel  under  track  for  highways,  1013. 

mandamus  to  compel  restoration  or  construction  of  viaducts,  1013. 

mandamus  to  compel  restoration  of  highway  crossing,  1013. 

right  to  require  maintenance  of  gates,  watchmen   and  signals  at 

crossings,  1014. 
maintenance  of  lights  at  crossing,  1015. 
liable  for  injuries  caused  by  falling  objects,  1017. 
reciprocal  rights  of  and  travelers  at  crossings,  1021. 
has  priority  of  passage  at  railway  crossing,  1021. 
duty  to  give  statutory  signals  at  crossings,  1022. 
duty  to  keep  lookout  at  crossing,  1024. 
to  use  precautions  proportionate  to  danger,  1028. 
duty  of  as  to  appliances  and  crew,  1029. 
when  negligence  of  a  question  of  law,  1030. 
not  liable  for  pure  accidents,  1031. 
duty  after  discovering  peril  of  person,  1032. 
duty  of  to  children,  1033. 

look  and  listen  rule  not  invariable  and  arbitrary,  1034. 
injuries  to  travelers  crossing  behind  passing  trains,  1037. 
traveler  struck  by  train  closely  following  another,  1038. 
injuries  caused  by  collisions  between  street  cars  and  railroad  trains, 

1039. 
limitation  of  right  acquired  in  streets,  1047. 
entire  street  cannot  be  devoted  to  use  of,  1048. 
terms  and  conditions  in  grants  to  operate  along  streets,  1051. 
revocation  or  forfeiture  of  rights  of  company  in  street,  1053. 
duty  to  restore  and  repair  streets,  1056. 
when  liable  for  cost  of  making  repairs,  1056. 
rights  of  where  track  laid  in  street,  1057. 
liability  for  negligence,  1059. 

RAILROAD  CROSSING, 

how  far  a  taking  of  property,  249. 

duty  of  company  to  make  repairs  at,  985. 

what  Included  in,  1009,  n. 
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legislative  control,  1009. 
duty  of  company  as  to,  1009. 
right  of  company  to  change  surface  of  way,  1010. 
continuing  duty  to  keep  highway  safe,  1010. 
duty  to  meet  increased  demands  of  travel,  1011. 
viaducts,  1011. 
extent  of  duty  at,  1012. 
what  ones  company  bound  to  repair,  1012. 
duty  to  maintain  gates,  watchmen  and  signals,  1014. 
maintenance  of  lights,  1015. 
automatic  signals,  1016. 
liability  of  company  for  injuries  caused  by  making  highway  unsafe, 

1017. 
maintenance  of  barriers  or  guard  rails,  1017. 
illustrative  cases  of  liability  for  injuries  at,  1018. 
liability  of  company  in  particular  cases,  1018. 
crossings  by  custom  or  license,  1019. 
duty  and  liability  of  company,  1020. 
municipal  liability  for  injury  at  crossing  established  by  legislature, 

1020. 
reciprocal  rights  of  railroad  company  and  travelers,  1021. 
duty  of  traveler  at,  1022. 

failure  of  company  to  give  statutory  signals,  1022. 
ordinary  care  may  require  signals  in  absence  of  statute,  1023. 
rate  of  speed,  1025. 
flagmen,  signs  and  gates,  1026. 
misleading  travelers,  1026. 
duty  to  maintain  flagmen,  1027. 
unusual  dangers,  1028. 

duty  of  company  as  to  appliances  and  crew,  1029. 
when  negligence  of  company  a  question  of  law,  1030. 
pure  accidents,  1031. 

liability  of  company  after  discovering  peril,  1032. 
presumption  that  person  will  leave  track,  1032. 
duty  of  traveler,  1033. 
look  and  listen  rule  not  invariable,  1034. 
traveler  must  exercise  care  in  proportion  to  danger,  1035. 
crossing  between  or  near  cars,  1036. 
calculation  of  chances  by  traveler,  1036. 
travelers  struck  while  crossing  behind  passing  train,  1037. 
travelers  struck  by  train  closely  following  another,  1038. 
collisions  between  street  cars  and  railroad  trains,  1039. 
liability  for  injuries  to  cattle,  1040. 
directing  verdict  in  crossing  cases,  1041. 
contributory  negligence  question  for  jury,  1042,  1043. 
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power  to  require  lights  at,  1054,  n. 

injuries  to  travelers  on  streets  in  which  railroad  operated,  1060. 

duties  of  automobiles,  1128. 

RAILROADS  IN  STREETS, 
scope  of  subject,  1044. 

authority  must  be  obtained  to  use  streets,  1045. 
unauthorized  use  of  street,  1046. 
obstruction,  1046. 
nuisance,  1046. 

implied  authority  of  municipality^  1048. 
perpetual  rights  and  monopolies,  1048. 

grant  should  be  made  or  consent  given  by  proper  authorities,  1049. 
nature  and  effect  of  grant  by  municipality,  1050. 
license  or  franchise,  1050. 
construction  of  grant,  1052. 
municipal  regulation  and  control,  1054. 
opening  streets  through  railroad  yards,  1055. 
duty  of  company  to  restore  and  repair  street,  1056. 
respective  rights  of  the  company  and  of  the  public,  1057. 
duty  to  travelers  upon  the  street,  1058. 
liability  for  negligence,  1059. 
contributory  negligence,  1061. 
remedies  for  unlawful  use  of  street,  1062. 
estoppel  to  object  to,  1062. 

rights  of  landowners  who  are  not  abutters,  1063. 
cutting  off  access  to  property,  damages  for,  1063,  n. 

RAILROAD  TRACK, 

bridge  across,  32,  n. 

to  conform  to  grade  of  street,  85. 

condemning  street  across,  248. 

moving  to  construct  sewer,  568,  958. 

improvement  of  part  of  street  occupied  by,  705. 

cannot  be  sold  to  pay  assessment,  709. 

when  cannot  be  assessed,  709. 

effect  of  constructing  across  highway  without  authority,  829. 

right  to  lay  in  city  streets,  835. 

injunction  to  prevent  laying  of,  851. 

as  additional  burden  in  street,  885. 

requiring  street  railway  company  to  sprinkle,  958. 

city  may  change  from  one  part  of  street  to  another,  958. 

number  that  may  be  laid  in  street,  958. 

duty  of  traveler  to  leave,  961. 

liability  of  persons  injuring,  962. 

Injunction  to  prevent  removal  of  house  across,  962. 
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duty  to  clear  of  snow,  964. 

right  of  one  company  to  use  that  of  another,  966. 

joint  use  of,  966. 

looking  and  listening  before  crossing,  982. 

duty  to  repair  portion  of  street  occupied  by,  985. 

requiring  company  to  pave  beyond,  990,  n. 

conforming  to  grade  of  highway,  1009. 

duty  to  licensees  using,  1019. 

effect  of  invitation  to  use,  1019. 

as  a  warning  of  danger,  1026. 

presumption  that  traveler  will  step  from,  1032. 

duty  of  bicyclist  about  to  cross,  1033. 

when  person  on  is  not  a  trespasser,  1057. 

duty  to  exercise  reasonable  care  in  going  upon,  1061. 

leaving  above  surface  of  street,  1083. 

See  Raileoads  in  Steeets. 
RAILWAY  TRAINS, 

limiting  rate  of  speed  in  cities,  542,  1025,  1054. 

have  priority  in  right  of  passage,  1021. 

duty  as  to  appliances  and  crew  on,  1029. 

when  negligence  to  back  over  crossings,  1030. 

illustrative  cases  of  negligence  in  moving,  1030. 

duty  of  traveler  to  look  out  for,  1033. 

contributory  negligence  in  attempting  to  pass  before,  1036. 

when  may  be  made  up  in  streets,  1045. 

contributory  negligence  in  crossing  immediately  behind,  1061. 

RAILWAY  YARD, 

opening  streets  through,  248,  1055. 

RATE  OP  SPEED, 

power  of  municipal  corporation  to  regulate,  542,  958,  n,  1054. 
ordinance  regulating  speed  of  street  cars  applicable  to  annexed  ter- 
ritory, 542,  n. 
power  to  fix  that  of  street  railway  cars,  957. 
limiting  that  of  street  cars,  967,  972. 
at  railway  crossings,  1022,  1025. 
when  does  not  amount  to  negligence  per  se,  1025. 
negligence  to  run  electric  cars  at  excessive,  1058. 
of  street  car,  excessive  as  negligence,  1059. 
fast  driving  as  negligence,  1092. 

RATIFICATION, 

of  dedication  after  grantor  acquires  title,  158,  n. 
of  agent's  dedication,  159. 
of  unauthorized  acts,  599. 
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when  acts  Incapable  of,  599. 

of  assignment  of  contract,  644. 

unauthorized  vacation  of  street,  1178. 

See  Delay;  Estoppel. 
RAVINES, 

presumption  of  width  of  highway  across  ravines,  193. 

REAL  ESTATE, 

owner  only  can  dedicate,  158. 
who  can  dedicate,  158. 
location  as  tending  to  show  dedication,  182. 
incidents  as  part  of,  226. 

compensation  according  to  market  value,  290. 
value  before  and  after  opening  of  way,  291. 
proceedings  to  condemn  are  adversary,  345. 
describing  in  petition,  355. 
quantity  of  that  may  be  taken,  390. 
description  of  in  report  of  viewers,  400,  n. 
stating  damages  to  each  parcel  or  tract,  402. 
describing  in  report  of  viewers,  403. 
nature  and  extent  of  that  assessable,  683. 

authority  to  assess  that  which  does  not  abut  on  the  street,  684,  685. 
extent  of  power  to  assess,  686. 
description  of  in  assessment,  743. 
when  considered  as  abutting,  876,  n. 
valid  assessment  is  an  Incumbrance  on,  924. 
reversion  of  where  highway  abandoned,  1191. 
See  Abutting  Propeett;  Land. 

REASONABLE  CARE, 

duty  to  exercise  in  repairing  bridge,  47,  63. 

duty  of  turnpike  company  to  use  in  making  repairs.  111. 

duty  to  exercise  In  making  improvement,  580. 

as  to  plan  and  control  of  work,  596. 

to  keep  streets  in  repair,  790. 

measure  of  city's  duty  as  to  care  of  streets,  793. 

to  ascertain  competency  of  employes,  870. 

in  keeping  coal-hole  safe,  902. 

where  building  material  left  in  street,  907. 

duty  of  street  railway  company  to  exercise,  964. 

depends  on  circumstances,  1058. 

duty  of  electric  companies  to  exercise,  1071. 
See  Negligence. 
REASONABLENESS, 

Of  notice  of  assessments,  700. 
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REASONABLE  TIME, 

dedication  to  be  accepted  within,  129,  172. 
to  correct  mistakes  in  locating  highway,  437. 
in  which  to  make  repairs,  803,  1163. 
to  clear  snow  and  ice  away,  804,  n. 
after  notice  in  which  to  repair,  812. 

RE-ASSESSMENT, 

right  to  make,  260,  730. 

effect  of  failure  of  city  to  make,  657. 

legislative  power  to  authorize,  776,  781. 

supersedes  or  vacates  prior  assessment,  781. 

power  not  exhausted  prior  to  local  exercise,  781. 

retroactive  statute,  782. 

invalidity  of  original  assessment,  783. 

notice,  784. 

period  within  which  must  be  made,  784. 

change  of  boundaries  of  assessment  district,  784. 

by  whom  and  how  made,  784. 

nature  and  effect,  785. 

effect  of  payment  of  original  assessment,  786. 

date  when  it  attaches,  812. 

RECEIVER, 

may  dedicate  land,  159. 

property  in  hands  of  receiver  subject  to  condemnation,  240. 

RECITALS, 

effect  of  those  in  petition,  372,  n. 
facts  must  not  be  pleaded  by,  378. 
when  those  in  deed  create  an  estoppel,  434. 

RECKLESS  DRIVING, 

as  contributory  negligence,  382. 

See  Past  Dbiving. 
RECKLESSNESS, 

when  may  amount  to  a  crime,  1093,  n. 

RECOMMITMENT, 

report  in  condemnation  proceedings,  407. 

RECONSIDERATION, 

improvement  ordinances,  625. 

RECONSTRUCTION, 

difference  between  reconstruction  and  repair,  576. 
changes  held  to  be  reconstruction  and  not  repair,  577. 
whether  work  construction  or  reconstruction,  579. 
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RECORD, 

of  acceptance  of  dedication,  166. 

determining  who  is  owner  from,  300. 

jurisdiction  of  inferior  tribunals  to  appear  of,  324. 

showing  jurisdictional  facts,  325. 

ascertaining  owners  from,  347. 

failing  to  show  who  are  owners,  352. 

notice  to  persons  whose  title  appears  of,  363. 

showing  decision  as  to  sufficiency  of  notice,  364. 

report  of  commissioners  in  condemnation  proceedings,  404. 

of  order  establishing  highway,  408. 

bringing  up  by  writ  of  certiorari,  425. 

of  order  to  lay  out  way,  446. 

recording  alteration  of  highway,  462. 

procedure  for  ascertaining  and  recording  highway,  463. 

evidence  in  procedure  for  ascertaining  and  recording  highways,  464. 

when  Improvement  ordinance  need  not  be  spread  on,  616,  n. 

when  must  show  acceptance  of  bid,  726. 

amending  by  nunc  pro  tunc  entry,  730. 

as  evidence  of  actual  notice,  811. 

showing  vacation  by,  1179. 

RECORDED  PLAT, 

rights  springing  from,  21,  126. 

RECOVERY  OF  PAYMENTS, 

money  paid  on  improvement  assessment,  751. 

REFERENCE, 

effect  of  in  contract,  639. 

REGISTRATION, 

automobiles  not  class  legislation,  1110. 

automobiles,  1114. 

failure  to  register  automobile  on  right  to  recover  damages,  1115. 

REGULATION, 

interurban  railroads  by  municipalities,  1001. 

See  Municipal  Conteol;  Police  Powbb. 

RE-INCORPORATION, 
effect  of,  514,  n. 

REJECTION  OF  BIDS, 
right  of,  637. 

RELEASE, 

of  damages  to  railroad  company  as  release  for  injuries  caused  by 
subsequent  elevation,  889,  n. 
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RELIGIOUS  PURPOSE, 

property  used  for  cannot  be  sold  on  assessment,  709. 

RELIGIOUS  SOCIETIES, 

property  subject  to  condemnation,  240. 

assessment  of  property  for  street  improvements,  671. 

RELOCATION, 

of  highway  as  alteration,  452. 
notice,  455. 

REMAINDER-MAN, 

dedication  by,  158,  n.- 
compensating  for  a  taking,  302. 

REMEDY, 

injuries  to  bridges,  77. 

for  failure  to  pay  toll,  105. 

to  secure  compensation  for  land  received,  266. 

where  compensation  is  not  tendered,  272. 

power  of  legislature  to  change  form  of,  346. 

effect  of  changes  in,  409. 

of  contractor  for  construction  or  maintenance  of  highway,  473. 

no  vested  right  in,  524. 

on  improvement  bonds,  660. 

following  statutory  in  collecting  assessment,  709. 

mandamus  as  against  public  officers,  765,  872,  952. 

against  assessments,  766. 

injunction  as  in  assessment  cases,  770,  771,  772,  850. 

indictment  as  for  obstruction  of  street,  846. 

injunction  as  against  obstruction  of  highway,  849. 

whether  exclusive  or  cumulative,  913,  n. 

city's  over  against  railway  company,  1020. 

mandamus  as  to  compel  making  of  repairs,  1056. 

for  unlawful  use  of  street,  1062. 

to  prevent  interference  with  electric  currents,  1077. 

of  property  owners  on  vacation  of  street,  1194. 

REMEDY  OF  ABUTTER, 

trespass  and  ejectment,  896. 
injunction,  897. 

See  Rights  and  Remedies  of  Abuttebs. 

REMEDY  OVER, 

where  person  is  injured  at  railway  crossing,  1020. 
when  municipal  corporation  has,  1056,  1170. 

REMONSTRANCE, 

right  to  open  and  close  on,  395. 

right  to  withdraw  names  from,  374,  n. 
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by  property-owners  against  Improvement,  614. 

sufllciency  of,  614. 

when  ousts  jurisdiction,  614. 

who  may  sign,  614,  n. 

against  Improvement  must  be  In  writing,  615. 

REMOTE  BENEFITS, 

not  considered,  278. 

REMOTE  DAMAGES, 

not  allowed  where  property  taken,  297. 

REMOVAL  OF  BUILDINGS. 

ordinance  regulating,  512,  n. 
securing  consent  of  mayor,  618. 

REMOVAL  OF  CAUSES. 

condemnation  proceedings,  210. 

REMOVAL  OF  FENCES, 

before  opening  highway,  444. 

RENEWAL  OF  LEASE. 

effect  on  right  to  compensation.  302,  n. 

RENTAL  VALUE. 

increase  of  as  a  special  benefit.  279. 

REPAIRS, 

rule  at  common  law  as  to,  11. 

duty  of  users  to  repair  private  way,  14. 

of  cross-walks,  24. 

duty  to  make  on  private  bridge.  33. 

duty  of  private  owner  of  bridge  to  keep  same  in  repair,  33,  n. 

on  bridge,  obstructing  navigation,  43. 

duty  to  make  on  toll  bridges,  46. 

when  not  bound  to  make  on  bridge,  48,  n. 

when  building  bridge  is  not,  51,  n. 

duties  of  counties  to  make  on  bridges,  59. 

on  bridges,  liability  for  failure  to  make,  61.  62. 

on  bridges,  statutory  duty,  62. 

effect  of  breach  of  duty  to  make.  63. 

liability  of  township  for  failure  to  make,  64. 

duty  to  make  on  turnpikes,  80,  82. 

who  must  make  on  turnpikes,  83,  111. 

city  making  on  turnpike,  87. 

toll  where  turnpike  partially  out  of  repair,  106,  n. 

lack  of  as  defense  to  action  for  toll,  110. 

extent  of  on  turnpike,  114. 

62 — Elliott  R.  and  S. 


978  GENERAL   INDEX. 

[References  to  Sections— Vol.  I,  §§  1-661;  Vol.  II,  §§  662-1194.} 
REPAIRS — Continued. 

reciprocal  with  right  to  collect  toll,  120. 

when  turnpike  company  relieved  of  duty  to  make,  121. 

duty  to  make  after  dedication  accepted,  165. 

making  as  an  evidence  of  acceptance  of  dedication,  168. 

when  evidence  of  subsequent  inadmissible,  168,  n. 

no  dedication  where  owner  makes,  185. 

when  tend  to  show  dedication,  185. 

expense  of  not  an  element  of  damage,  283,  n. 

authorizing  citizen  to  make,  500. 

materials  for,  500. 

power  to  make,  553. 

liability  for  failure  to  make  on  sewer,  563. 

difference  between  improvement  and  repair,  576. 

things  held  to  be  repairs,  578. 

paying  for  out  of  general  fund,  647. 

abutting  owners  not  required  to  pay  for,  647. 

contract  with  street  railway  company  to  make,  714. 

what  amounts  to  negligence  in  failing  to  make,  788. 

at  expense  of  abutting  owners,  789,  n. 

duty  to  protect  highway  while  making,  803. 

duty  to  make  a  continuing  one,  803,  985,  1056. 

reasonable  time  to  make  after  notice,  812. 

indictment  as  remedy  for  failure  to  make,  846. 

when  officer  liable  for  injuries  caused  by  failure  to  make,  852. 

indicting  officers  for  failure  to  make,  875. 

effect  where  there  is  lack  of  funds,  875. 

abutters  not  liable  for  failure  to  make,  898. 

when  city  may  recover  expense  of  from  abutter,  911. 

requiring  street  railway  company  to  make,  940. 

street  railway  Injuries  caused  by  failure  to  repair  street,  970. 

duty  of  street  railway  company  to  make,  985. 

liability  of  street  railway  company  for  failure  to  make,  986. 

to  correspond  with  improved  condition  of  street,  987. 

extent  of  duty  of  at  railroad  crossings,  1010. 

delay  in  making,  1012. 

recovering  cost  of  from  railroad  company,  1020. 

duty  of  railway  company  to  make,  1056. 

when  evidence  of  subsequent  repairs  competent,  1160. 

when  evidence  of  subsequent  ones  admissible,  1161. 

when  opinion  evidence  competent  as  to,  1162. 

reasonable  time  in  which  to  make,  1163. 

question  for  jury  as  to  reasonable  time  to  make,  1167. 
See   Assessments   fob    Impeovements    and    Repairs;    Improvement 
Repair;  Neglect  op  T)vty  to  Repair. 
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REPAIRS  ON  BRIDGES, 

duty  of  cities  and  incorporated  towns,  65. 
lack  of  funds,  65,  n. 
owned  by  different  corporations,  67. 
after  assumption  of  ownership,  68. 
negligence  in  failing  to  make,  73. 
statutory  liability  for  failure  to  make,  75. 

RBPAVING  STREET, 

power  concerning,  552,  n,  604. 

right  to  require  of  street  railway  company,  987. 

REPEAL, 

Improvement  ordinances,  625. 

of  ordinance  granting  right  to  use  street,  938,  n,  1050 

REPEAL  OF  STATUTE, 

effect  on  proceedings,  409. 

does  not  affect  vested  rights,  409. 

right  to,  524. 

how  affects  assessments,  680. 

REPLY, 

in  suits  to  foreclose,  761. 

EEPORT, 

necessity  that  report  in  appropriation  proceedings  should  show  pub- 
lic utility,  401. 

necessity  that  commissioners'  report  in  appropriation  cases  show 
action  within  statutory  powers,  404. 

miscellaneous  matters  relative  to  report  and  filing  in  appropriation 
cases,  404. 

recording  report  of  commissioners  in  condemnation  cases,  404. 

time  of  filing  commissioners'  report  in  condemnation  proceedings, 
404. 

confirming  or  setting  aside  in  appropriation  cases,  407. 

of  estimate  in  improvement  proceedings,  592. 

admissibility  of  policfe  reports  as  to  lights  at  place  of  injury,  1157. 

comnaissioners  in  vacation  proceedings,  1185. 

REPORT  OF  VIEWERS, 

duty  in  preparing,  399. 

what  should  contain,  399. 

effect  of  irregularities  in,  400. 

motion  to  set  aside  or  vacate,  400. 

not  final,  400,  n. 

statement  as  to  benefits,  400,  n. 

on  question  of  necessity  or  public  utility,  401. 

statement  of  damages  in,  402. 
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REPORT  OF  VIEWERS— Oow<in«e(f. 

naming  parties  and  describing  land  in,  403. 

objections  to,  405. 

waiving  objections  to,  405. 

amendment  to,  406. 

extrinsic  evidence  to  aid,  408. 

order  on,  408. 

on  alteration  of  highway,  456. 

REPUTATION, 

proof  of  easement  by,  447. 

RESCISSION, 

of  contract  to  improve,  645. 

RESERVOIR, 

leakage  from  as  element  of  damages,  283,  n. 
right  to  dig  in  street,  490. 
constructing  in  street,  495. 

RES  GEST^, 

declarations  of  dedicator  as  part  of  res  gestae,  173,  n. 
in  personal  injury  cases,  1156. 

RESIDENT  FREEHOLDERS, 
who  are,  608. 

RESIDENT  LANDOWNERS, 

who  are,  in  appropriation  proceedings,  376,  n. 

RES  IPSA  LOQUITUR, 

application  to  injuries  from  electric  railways,  979. 
as  applied  to  electric  company,  1072. 
doctrine  of  in  negligence  cases,  1076. 

RES  JUDICATA, 

recovery  by  one  spouse  not  res  judicata  as  to  rights  of  other,  1171. 

RESOLUTION, 

proceedings  to  Improve  resting  on,  616. 
following  statute  in  adopting,  622. 
preliminary  resolution  for  improvement,  611. 
improvement  contract  must  conform,  640. 
including  more  than  one  improvement  in,  694. 
See  Petition. 

RESOLUTION  OF  NECESSITY, 
when  must  be  passed,  610. 

RESPONDEAT  SUPERIOR, 

doctrine  of  as  applied  to  municipalities,  594. 
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RESTORATION  OF  HIGHWAY, 

duty  of  railroad  company  in  reference  to,  1010,  1056. 

RESURFACING, 

whether  construction  or  reconstruction,  579. 

RETROSPECTIVE  EFFECT, 
statutes  do  not  have,  409. 
of  curative  statutes,  778. 

RETROSPECTIVE  LAWS, 
validity  of,  523. 
when  cannot  be  passed,  776. 
authorizing  assessments,  782. 

REVERSION, 

of  dedicated  highway,  187. 

effect  of  termination  of  life  of  condemning  corporation,  259. 

possibility  of  reverter  not  considered  in  assessing  damages  under 

eminent  domain,  290,  n. 
defined,  1190. 

on  discontinuance  of  highway,  1190. 
when  to  original  owner,  1191. 
to  owner  of  fee,  1191. 
when  to  abutters,  1191. 

See  Ahandonment;  Vacation  and  Reversion. 

REVERSIONERS, 

as  owners,  347,  n. 
as  parties,  348. 

REVIEW, 

of  assessments,  746. 

REVIEW  BY  APPEAL  AND  CERTIORARI, 
right  of  appeal  depends  on  statute,  412. 
legislature  may  determine  question  to  be  tried,  414. 
mode  of  procedure,  414. 
application  of  other  statutes,  414. 
who  may  appeal,  415. 
procedure,  416. 

when  general  rules  of  practice  apply,  416. 
time  for  appealing,  417. 
conditions  precedent,  417. 
notice  of  appeal,  417. 
trial  de  novo  in  intermediate  court,  418. 
objections  must  be  made  below,  418. 
appeal  a  direct  attack,  419. 
what  questions  may  be  presented,  419. 
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REVIEW  BY  APPEAL  AND  CERTIORARI— ConHnMed. 

trial  must  relate  to  particular  highway  Involved,  420. 

estoppel  and  waiver,  421. 

effect  of  appeal,  422. 

dismissal  of  appeal,  423. 

when  right  to  dismiss  exists,  423. 

duty  and  liability  of  oflScer  who  executes  the  judgment,  424. 

review  of  proceedings  by  certiorari,  425,  426. 

when  certiorari  will  lie,  425. 

certiorari  not  a  writ  of  right,  427. 

what  petitioner  must  show,  427. 

effect  of  certiorari,  428. 

appeal  or  ceritorari  lies  only  from  final  judgment,  429. 
See  Appeal;  Cbetiobari. 
REVISION, 

of  assessments,  747. 

REVOCATION, 

of  right  of  railway  company  in  street,  1053. 

REVOCATION  OP  DEDICATION, 

when  may  be  made,  163,  n,  165,  172. 

by  death  of  landowner,  165,  n. 

by  conveyance  before  acceptance,  172. 

RIGHTS  AND  LIABILITIES  OP  CONTRACTORS, 

contractor  chargeable  with  notice  of  limits  of  power  of  local  authori- 
ties, 629. 
proposals  and  bids,  630. 
deposits  guaranteeing  good  faith,  635. 
lowest  and  best  bidder,  636. 
acceptance  and  rejection  of  bids,  637. 
rights  of  lowest  bidder,  638. 
the  contract,  639. 
construction  of  contracts,  643. 
assignment  of  contract,  644. 
modification  and  rescission,  645. 
contractors'  bonds,  646. 
guaranty  of  work,  647. 
unforeseen  difficulties,  648. 
hardship,  648. 

delay  caused  by  city  or  court,  650. 
extension  of  time,  651. 
extra  work,  652. 

rights  of  contractor  prevented  from  completing  work,  656. 
right  of  contractor  to  recover  from  city,  657. 
mandamus,  657. 
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RIGHTS  AND  LIABILITIES  OF  CONTRACTORS— Continued, 
street  Improvement  bonds  and  warrants,  658. 
municipal  Indebtedness,  658. 
liability  to  third  persons,  661. 

RIGHTS  AND  REMEDIES  OF  ABUTTERS, 

rights  on  changing  width  of  street,  459. 

rights  of  abutters  generally,  876. 

right  to  cut  grass  in  parks,  876,  n. 

rights  as  to  shade  trees,  877. 

injunction  against  removal  of  shade  trees,  877. 

right  to  herbage,  878. 

statutes  permitting  animals  to  run  at  large,  878. 

right  to  soil,  879. 

removal  of  earth  by  city,  879. 

right  to  use  streets  for  building  material,  880. 

use  of  street  for  loading  and  unloading  goods,  880. 

when  use  must  be  temporary  and  reasonable,  881. 

easements  of  access,  light  and  air,  882. 

illustrative  cases  of  easements,  883. 

elevated  railroads,  883. 

illustrative  cases,  884. 

easement  of  access  to  highway,  884. 

steam  railroad  an  additional  burden,  885. 

street  railway  not  an  additional  burden,  886. 

electric  and  cable  railroads,  887. 

railroads  in  narrow  streets,  888. 

bridges  and  viaducts,  889. 

municipality  not   liable   for  authorizing   railroad   company  to   use 
street,  890. 

easement  of  access  remains  in  abutter,  891. 

liability  of  railroad  company  for  negligently  operating  road,  892. 

cases  holding  telegraph  and  telephone  poles  and  wires  not  an  addi- 
tional'burden,  893. 

cases  holding  telegraph  and  telephone  poles  and  wires  an  additional 
burden,  894. 

electric  light  poles  and  wires,  895. 

remedies  of  abutters,,  illustrative  cases,  896. 

trespass  and  ejectment  as  remedy,  897. 

injunction  as  remedy  of  abutter,  897. 

liability  for  injuries  from  Ice  on  sidewalk,  901. 

duty  of  care  as  to  buildings  adjoining  street,  905. 

liability  for  injury  to  children  from  building  material  in  street,  908. 

liability  for  negligence  to  public  service  corporations,  912. 
See  Abutting  Ownebs. 
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EIGHT  OF  ACCESS, 

damages  for  interference  with,  823. 
no  power  to  impair,  835. 
compensation  where  it  is  impaired,  851. 
impairment  as  a  special  injury,  854. 
steam  railroad  interfering  with,  885. 
remains  in  abutter,  891. 
injunction  to  protect,  897. 

RIGHT  OP  ACTION, 

cannot  be  taken  away  entirely,  524,  n. 

RIGHT  OP  WAY, 

when  road  includes  that  only,  7. 
condemning  crossing  over,  248. 

RIGHT  OP  WAY, 

as  between  automobiles  and  other  vehicles,  1118. 

RIOTOUS  ASSEMBLAGES, 

when  cities  not  liable  for  acts  of,  813. 
RIPARIAN  OWNER, 

injury  to  by  erection  of  bridge,  299. 

interfering  with  rights  of,  558. 

damage  for  interference  with  rights  of,  722. 
RIPARIAN  RIGHTS, 

subject  to  condemnation,  240. 
RIVAL  CLAIMANTS, 

paying  money  into  court  for,  353. 
RIVAL  COMPANIES, 

rights  in  streets,  965. 
RIVERS, 

duty   to   construct   bridge   over   river    enlarged   for   drainage    pur- 
poses, 48. 
ROAD, 

synonymous  with  highway,  4,  n. 

definition,  7. 

not  strictly  synonymous  with  way,  7,  n. 

century  dictionary  definition,  7,  n. 

state  roads,  8,  n. 

distinguished  from  street,  8. 

various  uses  of  term  "road,"  9,  n. 

establishing  by  prescription,  188. 

when  public,  215. 

use  of  by  automobiles,  motor-cycles  and  bicycles,  1106-1132. 
See   Highways;    Law   of   the   Road;    Stbeets;    Tbavel   on   Roads   and 
Stbeets;  Wobk  on  Highway. 
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ROAD  BONDS, 

for  construction  or  maintenance  of  highway,  478. 

ROAD  DISTRICTS, 

authority  over  highways,  537. 

ROAD  OVERSEER, 

acta  of  as  evidence  of  dedication,  181. 

notice  to  of  defective  street,  810. 

failure  to  make  repairs  for  want  of  funds,  875. 

ROAD  SCRAPER, 

as  obstruction  In  street,  791. 

ROAD  TAX, 

See  WoBK  ON  Highway. 
ROADWAY, 

contract  for  Improving,  643. 

ROUTES, 

discretion  as  to  route  condemned,  257. 

RUBBISH, 

depositing  on  land,  a  taking  of  property,  228. 
liability  for  depositing  on  abutting  land,  601. 

RULES  OF  COUNCIL, 

disobeying  In  passing  ordinance,  622. 

RULES  OP  PLEADING, 

in  commissioners'  court,  394,  n. 

RULES  OP  PRACTICE, 

statute  prescribing,  414. 
when  apply  on  appeal,  416. 

RULES  OP  PROCEDURE, 

generally  applicable,  394. 

in  actions  against  public  corporations,  1137. 

RUNAWAY  HORSES, 

keeping  streets  safe  for,  793. 
injuries  caused  by,  793. 
liability  for  injuries  caused  by,  1095,  1096. 

presumption  of  negligence  in  leaving  team   unhitched  and   unat- 
tended, 1095. 

See  Fbightening  Hobses;  Hobses. 

RURAL  DISTRICTS, 

validity  of  frontage  assessment  in,  687. 

RURAL  HIGHWAY  OFPICERS, 

extent  and  limitation  of  control  by,  485. 
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RURAL  HIGHWAYS, 

distinguished  from  streets,  7. 
rights  of  owner  of  fee  in,  483. 
liability  for  condition  of,  497. 
right  to  construct  sewers  in,  555. 
area  assessments  to  build,  688. 


S 
SAFEGUARDS, 

injuries  due  to  removal  by  third  persons,  805. 

SALE, 

compelling  property  owner  to  make,  261. 

as  evidence  of  market  value,  291. 

as  evidence  of  value  of  condemned  property,  292. 

assessment  of  property  not  subject  to,  709. 

on  assessment,  title  under,  720,  752. 

application  for  judgment  of  sale  under  assessment,  757. 

on  foreclosure  of  assessment  lien,  764. 

of  street  railway  franchise,  954. 

SALE  OF  LOTS, 

dedication  by,  128. 

when  streets  dedicated  by  must  be  opened,  129. 
purchaser  acquires  right  in  all  streets  shown  on  plat,  132. 
dedication  presumed  from,  175. 

SALUS  POPULI  SUPREMA  LEX, 
application  of  maxim,  16. 

SCALES, 

no  authority  to  construct  in  street,  836. 

township  enjoining  erection  of  in  highway,  851,  n. 

SCHOOL  CHILDREN, 

exemption  from  toll,  103,  n. 

SCHOOL  FUND. 

certificate  holder  dedicating  to  public  use,  158,  n. 

SCHOOL  PROPERTY, 

assessment  for  street  Improvements,  676. 

SCIRE  FACIAS, 

collection  of  assessments,  758. 

SCOPE  OF  AUTHORITY, 

effect  of  acts  outside  of,  482. 

liability  where  highway  officer  exceeds,  716,  n,  865,  868. 

effect  where  highway  officers  exceed,  717. 
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SCOPE  OF  EMPLOYMENT, 

as  affecting  notice  of  defective  street,  810. 
liability  for  acts  of  servants  within,  968. 

SEAL, 

mayor  attaching  to  contract,  6S9. 

SECONDARY  EVIDENCE, 

when  competent  to  show  vacation,  1186. 

SECOND  IMPROVEMENT, 

at  expense  of  abutting  owners,  260,  603,  604. 

SECOND  NOTICE, 

when  required,  367. 

SECOND  TAKING, 

when  there  may  be,  238. 

power  to  declare,  244. 

authority  for  must  be  clearly  granted,  245. 

authority  for  not  presumed,  245. 

rule  where  two  uses  can  stand  together,  245. 

illustrative  cases  of,  247. 

presumption  against,  247. 

none  where  new  way  laid  out  over  existing  way,  440. 

SECTION  LINE, 

no  presumption  that  road  follows,  438. 

SECTION  LINE  ROADS, 

statutory  creation,  12. 
establishment  of,  438. 

SEPARATE  PARCELS, 

maps  and  government  subdivisions  not  conclusive  on  question,  288. 

injuries  through  condemnation,  288. 

cases  showing  one  parcel  entirety  and  one  separate,  289. 

SERVANTS, 

liability  for  acts  of,  870,  n. 

See  Employes. 
SERVICE  OF  NOTICE, 

manner  of,  364. 

evidence  of,  364. 

in  appropriation  cases,  365. 

of  appeal,  417! 

proof  of  service  of  notice  of  assessment,  701. 

SERVIENT  ESTATE, 

rights  of  owner  of  at  common  law,  498. 
suits  by  owner  of,  500. 

See  Additional  Bueden. 


988  GENERAL    INDEX. 

[References  to  Bections—Vol.  I,  §§  1-661;  Vol.  II,  §S  662-ii9^.] 
SERVITUDE, 

nature  of  that  in  streets,  482. 
See  Additional  Bubdbn;  Ubban  and  Sububban  Sebtitudeb. 

SET-OFF, 

benefits  against  damages,  274. 

to  suits  to  enforce  improvement  assessments,  768. 

SEVERAL  PETITIONS, 

wlien  considered  as  one,  373. 

SEVERAL  STREETS, 

including  in  one  improvement,  694. 

assessment  wliere  tliey  are  included  in  one  improvement,  694,  n. 

SEWAGE, 

discliarge  beyond  city  limits,  559. 

SEWER  CONNECTION, 

negligence  in  making,  563. 

SEWERS, 

riglit  to  lay  in  street,  20. 

entering  ilpon  turnpike  to  build,  84,  n. 

riglit  of  dwner  of  fee  to  cover  sewer  laid  by  city,  255. 

power  to  construct  in  streets,  484,  490. 

highway  cannot  be  destroyed  by  use  for,  487. 

right  to  use  streets  for,  490. 

right  to  construct  in  rural  roads,  555. 

draining  into  streams,  562. 

liability  for  failure  to  make  repairs  on,  563. 

authority  to  construct  cannot  be  abdicated,  568. 

regulation  of  private,  569. 

a  necessary  part  of  a  street,  602,  n. 

assessments  for  on  basis  of  area,  688. 

as  part  of  street  improvement,  694,  n. 

when  private  may  be  constructed  in  street,  836. 

right  to  soil  in  building,  879,  n. 

abutter  benefited  by,  894. 

removing  street  railway  track  to  build,  939. 

SEWERS  IN  HIGHWAYS, 

See  Drains  and  Sewees  in  Highways. 
SHADE  TREES, 

planting  of,  541,  n. 

when  not  regarded  as  obstruction  in  street,  791. 

as  nuisance  in  street,  829,  n. 

no  liability  for  removing,  859. 

abutter  may  plant  on  highway,  876. 

when  a  trespass  for  officer  to  destroy,  876. 


GENERAL    INDEX.  989 

[Referencea  to  Sections— Vol.  J,  §§  1-661;  Vol.  II,  §§  662-1194.] 
SHADE  TREES— Continued. 
rights  of  abutters,  877. 

right  to  cut  branches  extending  over  highways,  877. 
abutter  enjoining  removal  of,  897,  n. 
setting  out  does  not  establish  right  by  adverse  possession,  1188. 

SHERIFF, 

right  to  enter  on  land,  236. 

SHERIFF'S  SALE, 

paying  compensation  for  taking  to  purchaser  at,  301. 

SHUN-PIKE, 

definition  of,   108. 
enjoining  use  of,  108,  n. 

SIDEWALKS, 

as  part  of  street,  19,  n,  23. 

distinguished  from  cross-walk,  23,  n. 

intended  for  footmen,  23. 

vehicles  cannot  use,  23,  n. 

cross-walks  a  part  of,  24. 

use  of  to  show  dedication,  179,  n. 

county  not  liable  for  defective,  535,  n. 

power  to  lay  out  and  improve,  541. 

power  to  abate  awning  over,  542,  n. 

using  bicycles  on,  544,  n. 

whether  improved  or  repaired,  577. 

street  includes,  643. 

when  not  part  of  street,  643. 

compelling  abutting  owner  to  pay  for,  689. 

negligence  in  allowing  structures  to  project  over,  790. 

Injuries  by  loose  planks  in,  791. 

duty  to  protect  from  falling  objects,  799. 

to  be  kept  in  repair  for  its  entire  width,  800,  n. 

discretion  as  to  width  of,  800. 

sidewalk  not  to  be  kept  in  repair  for  use  of  vehicles,  800,  n. 

negligence  in  leaving  snow  and  ice  on,  804. 

coal-hole  in  sidewalk  as  defect,  833. 

requiring  abutting  owner  to  clear  snow  from,  839. 

abutter  excavating  vault  or  cellar  under,  876. 

loading  and  unloading  goods  across,  880. 

when  abutter  must  keep  in  repair,  898,  902. 

when  abutter  liable  for  injuries  sustained  on,  900. 

abutter's  liability  for  injuries  from  ice,  901. 

liability  for  injuries  caused  by  excavations  under,  902. 

negligence  in  use  of  while  building,  909. 

how  to  use  in  loading  and  unloading  goods,  1101. 
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SIDEWALKS — Continued. 

bicycle  not  legally  used  on,  1105. 

evidence  of  general  condttion  of  in  personal  injury  case,  1156. 

instructions  in  actions  for  injuries  on,  1164-1167. 

SIGNALS, 

duty  of  street  railway  company  to  signal,  972. 

by  interurban  railroads  at  crossings,  1005. 

warning  signals  at  railroad  crossing,  1014. 

automatic  signals  at  railroad  crossings,  1016. 

duty  of  railroad  company  to  give  at  crossings,  1022,  1023. 

SIGNERS, 

to  petition,  number  of,  372. 

SIGNS, 

overhanging  sidewalk  as  encroachment,  830. 
liability  for  injuries  caused  by  falling,  906. 
at  railroad  crossings,  1026. 

SILENCE, 

estoppel  by,  732,  737. 

SMOKE, 

obscuring  traveler's  view  at  railway  crossing,  1036. 

SNOW  AND  ICE, 

traveling  extra  viam  to  avoid,  18. 

implied  acceptance  of  dedication  by  clearing  snow  from  street,  169. 

expense  of  cleaning  from  street,  283,  n. 

compelling  abutters  to  remove,  541,  n,  839. 

assessments  for  removing  snow,  696,  .697. 

right  to  compel  property  owner  to  remove  from  sidewalk,  697. 

negligence  in  leaving  on  sidewalk,  804. 

effect  where  mere  level  coating  of,  804. 

effect  of  failure  of  abutter  to  remove,  898. 

building  so  constructed  as  to  collect  on  sidewalk,  909. 

requiring  street  railway  company  to  remove,  958. 

negligence  of  street  railway  company  in  removing,  964. 

pile  of  frightening  horse,  967. 

duty  to  remove  at  railroad  crossings,  1017. 

SOIL, 

abutter's  right  to,  876,  879. 
effect  where  abutter  does  not  remove,  879. 
taking  from  one  part  of  street  and  placing  on  another,  879. 
See  Earth. 
SOVEREIGN  POWER, 

cannot  be  abdicated  or  surrendered,  568. 
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SOVEREIGNTY, 

eminent  domain  inherent  in,  204. 

right  of  eminent  domain  as  an  attribute  of,  208,  n. 

SPECIAL  ASSESSMENT, 

compensation  not  to  be  made  contingent  on  collection  of,  266. 

notice  of,  343. 

uniformity  of,  519. 

street  improvement  bonds  payable  out  of,  658. 

See  Assessments  for  Impbovbments  and  Repairs. 

SPECIAL  BENEFIT, 

right  to  assess  rests  on,  26. 

deducting  from  compensation,  27S. 

reason  for  deducting,  274. 

different  views  as  to,  275. 

only  those  can  be  deducted,  277. 

distinguished  from  general  benefits,  277. 

access  to  property  as,  278. 

illustrative  cases  of  what  may  be  considered,  279. 

restricted  to  parcel  of  land  affected,  280. 

assessments  based  on,  662. 

not  on  same  footing  as  general  taxes,  667. 

assessment  in  excess  of  is  invalid,  686. 

apportioning  by  front  foot  rule,  687. 

on  basis  of  area  or  value,  688. 

See  Benefits. 
SPECIAL  DAMAGES, 

right  of  abutter  to  maintain  action  for,  896. 

SPECIAL  INJURY, 

by  building  of  bridge,  71,  n. 

by  failure  to  improve  or  repair,  571. 

by  defective  plan,  571. 

from  defective  street,  823. 

showing  to  enjoin  obstruction  of  highway,  850. 

from  nuisance,  action  for  damages  on  account  of,  854. 

impairing,  right  of  access  as,  854. 

where  highway  officer  fails  to  do  his  duty,  857. 

caused  by  negligence  in  performing  ministerial  and  discretionary 

duties,  859. 
criminal  prosecution  will  not  defeat  right  of  action  for,  872. 
where  railroad  so  operated  as  to  be  a  nuisance,  886. 
by  negligence  in  operating  railroad,  892. 
to  abutter  by  railroad  in  street,  1046. 
by  vacation  of  highway,  1180. 


993  GENERAL   INDEX. 

[References  to  Sections— Vol.  I,  §§  1-661;  Vol.  II,  SS  662-1194.^ 

SPECIAL  LAWS, 

usually  prohibited,  312. 
illustrative  cases  of,  520. 
when  may  be  enacted,  694. 

SPECIAL  PRIVILEGES, 

theory  of  grant  of,  946. 

See  Pbiyileoes. 
SPECIAL  PROCEEDINGS, 

in  appropriation  cases,  310. 

SPECIAL  PURPOSE, 

taking  property  adapted  for,  295. 

SPECIAL  TAX  BILLS, 
suit  on,  752,  n. 

SPECIFICATIONS, 

for  street  improvement,  624. 

SPECIFIC  FUND, 

for  payment  of  condemned  property,  269. 

SPECIFIC  PERFORMANCE, 

lowest  bidder  cannot  enforce,  638. 
changes  in,  624. 
sufficiency  of,  739. 

See  Plans  and  SPECiriCATiowa 

SPECULATITB  BENEFITS, 
not  considered,  278. 

SPECULATIVE  DAMAGES, 

cannot  be  awarded,  283,  1168. 

not  allowed  where  property  taken,  297. 

where  proceedings  discontinued,  308. 

SPEED  OF  TRAINS. 

power  to  regulate,  542,  958. 

SPEED  ORDINANCE, 

violation  does  not  preclude  recovery  where  not  proximate  cause  of 
injury,  821. 

See  Rate  of   Speed. 

SPIRIT  OF  CONSTITUTION, 
giving  heed  to,  510. 

SPRINKLNG  ASSESSMENTS, 
front  foot  rule  in,  687,  n. 
assessments  generally,  696,  697. 

SPRINKLING  CARTS, 

regulating  use  of,  544. 
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SPRINKLING  TANKS, 

authorized  by  city,  836,  n. 

SPRINKLING  TRACK, 

power  to  require  of  street  railway  company,  958. 

SQUARES, 

assessment  for  street  improvements,  691. 

STAIRWAY, 

liability  for  injuries  from  obstructing  stairway,  798. 
nuisance  when  in  street,  829. 

STANDING-BY, 

estoppel  by,  731. 
STATE, 

provisions  for  highways  on  state  lines,  12. 

as  owner  of  highways,  25,  511. 

power  to  authorize  construction  of  bridges,  37. 

power  to  bridge  navigable  streams,  39. 

cannot  fix  tolls  on  interstate  bridge,  39,  n. 

authority  over  bridges  across  navigable  streams,  39,  n. 

authority  over  intrastate  commerce,  40. 

dedication  by,  149,  160. 

holding  property  for  public  and  private  purposes,  150. 

when  dedication  by  not  presumed,  151. 

statutes  of  limitation  running  against  state,  199. 

limitations  on  power  of  to  take  private  property,  206. 

power  of  United  States  to  condemn  land  in,  207. 

cannot  ordinarily  condemn  land  of  United  States,  238. 

taking  property  of  for  public  use,  238. 

taking  fee  for  public  use,  251. 

rule  where  it  undertakes  payment  of  compensation,  268. 

consenting  to  location  of  highway,  443. 

right  to  enjoin  obstruction  amounting  to  nuisance,  451. 

not  regarded  as  resident  freeholder,  608. 

police  power  of  very  broad,  1064. 

regulation  of  automobiles,  1109. 
STATE  COURTS, 

federal  courts  following  decisions  of,  515. 

STATE  LINE  ROADS, 

statutory  provision  for,  12. 

STATEMENT  OP  DAMAGES, 

in  report  of  viewers,  402. 
STATE  PRACTICE, 

federal  courts  will  usually  follow,  211. 

when  federal  court  will  not  follow,  211. 
63 — Elliott  R.  and  S. 
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STATE  ROADS, 

definition,  8,  n. 

STATUTE, 

defining  what  is  highway,  4. 
meaning  of  word  "road"  in,  7. 
,  definition  of  road  in  Virginia  statute,  7,  n. 
conferring  power  of  eminent  domain  to  establish  private  roads,  14. 
meaning  of  term  "street"  in,  22. 
fixing  duty  as  to  bridges,  36. 
conferring  authority  to  erect  bridge,  41. 
construction  of  those  authorizing  erection  of  bridges,  44. 
prescribing  sizes  and  Icind  of  bridge,  47. 
prescribing  kind  of  bridge,  48. 

strict  construction  of  statutes  governing  bridge  contract,  56. 
creating  duty  to  repair  bridges,  59,  62,  75. 
complying  with  in  building  bridge,  60,  71. 
how  those  authorizing  bridges  constructed  construed,  71,  n. 
how  those  Imposing  burdens  construed,  89. 
authorizing  aid  by  taxation,  94. 
complying  with  before  collecting  toll,  95. 
regulation  of  toll-gates,  100. 

imposing  liabilities  upon  turnpike  companies,  112. 
regulating  abandonment  of  turnpikes,  121. 
complying  with  in  dedicating  land,  123. 
dedication  must  follow,  125. 
prescribing  prescriptive  period,  128. 
effect  of  repeal  of  statute  allowing  creation  of  highways  by  user, 

188,  n. 
local  statutes  fixing  acquisition  of  highway  by  prescription,  197. 
authorizing  seizure  of  private  property,  217. 
when  must  provide  for  notice,  222. 

failure  to  provide  for  notice,  when  unconstitutional,  22hI. 
authorizing  a  second  taking,  245. 
construction  of  those  authorizing  a  taking,  251,  rf, 
construing  so  as  to  leave  fee  in  owner,  254. 
must  provide  for  compensation,  265. 
must  provide  for  appropriate  tribunal,  317. 
statutory  tribunals  must  follow  provisions  of,  327. 
failure  to  act  within  that  designated,  332. 
construing  with  reference  to  general  principles  of  law,  344. 
notice  must  be  such  as  it  requires,  362. 
prescribing  form  of  notice  and  manner  of  service,  364. 
construing  with  reference  to  general  rules  of  law,  368. 
must  be  substantially  followed  in  appropriation  cases,  369. 
effect  where  petition  substantially  follows,  371. 
petitioners  showing  themselves  to  be  within,  376. 
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requiring  verification  of  petition,  384. 

fixing  amount  of  property  tliat  may  be  taken,  390. 

report  of  viewers  to  comply  witli,  400.. 

how  repeal  of  affects  proceedings,  409. 

does  not  have  retrospective  effect,  409. 

considering  two  statutes  together,  409. 

right  of  appeal  depends  on,  412. 

exempting  property  from  seizure  for  highways,  431. 

prescribing  width  of  highway,  438. 

must  be  followed  in  alteration  or  relocation  of  highway,  453. 

when  dependent  on  action  of  voters,  512,  n. 

federal  courts  following  construction  by  state  courts,  515. 

when  unconstitutional,  515. 

construction  of  those  conferring  power  on  governmental  agencies, 

516. 
equal  protection  of  the  laws,  518. 
classification,  521. 
curative  or  legalizing,  523. 
power  to  pass  retrospective,  523. 
no  vested  right  in,  524. 
making  counties  liable  for  negligence,  5S5. 
imposing  liability  upon  municipalities,  536. 
imposing  liability  upon  quasi-corporations,  537. 
following  in  grading  and  improving  streets,  550. 
giving  right  to  damages  for  change  of  grade,  584. 
requiring  preliminary  estimates  to  be  made,  612. 
following  in  passing  improvement  ordinance,  622. 
following  mandatory  provisions  of,  622,  n. 
contracts  for  improvement  must  conform,  640. 
conferring  authority  to  levy  local  assessments,  664. 
following  mode  prescribed  by  in  making  assessments,  665. 
whether  mandatory  or  directory,  666. 
failure  to  comply  with  immaterial  matters  in,  666. 
how  repeal  or  amendment  affects  assessments,  680. 
assessment  where  it  prescribes  no  method  of,  680. 
statutory  provisions  as  to  notice,  700. 

attempting  to  impose  personal  liability  for  assessment,  706,  707. 
validity  of  assessment  which  conforms  to,  708. 
adding  requirements  to  those  prescribed  by,  717. 
following  in  making  contract,  723. 
contract  must  be  made  as  it  requires,  726. 
must  be  followed  in  notice  for  bids,  739. 
lien  depends  upon  provisions  of,  749. 
when  remedy  given  by  must  be  followed,  766. 
power  to  pass  curative,  776. 
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construction  of  curative  statutes,  777. 

retroactive  effect  of  curative  statutes,  778. 

regulating  repairs  of  streets,  788. 

regulating  time  in  which  to  make  repairs,  812,  n. 

effect  of  violation  of  by  traveler,  821. 

New  England  as  to  travelers,  822. 

authorizing  obstructions  in  highways,  834.    • 

prescribing  penalty  for  failure  to  perform  imperative  duty,  864. 

permitting  animals  to  run  at  large,  878. 

authorizing  use  of  railway  tracks  by  another  company,  966. 

when  there  is  duty  to  give  signals  independent  of,  1023. 

prescribing  law  of  the  road,  1078. 

right  of  pasturage  dependent  on,  1102. 

effect  to  abrogate  ordinance  on  same  subject,  1116. 

giving  right  of  action  for  injuries  causing  death,  1169. 

following  in  proceedings  to  vacate,  1184. 

STATUTE  OP  LIMITATIONS, 

applied  to  uninterrupted  user  of  highway,  176. 

running  against  state,  199. 

municipality  may  plead,  509. 

as  defense  to  action  on  assessment,  769. 

when  commences  to  run  on  assessment,  769. 

when  runs  against  a  city,  1187. 

public  rights  not  lost  by,  1188. 

maxim,  "nullum  tempus  occurrit  regl,"  1188. 

STATUTORY  AUTHORITY, 

must  be  to  condemn  property,  218. 
essential  to  local  assessment,  664. 

STATUTORY  CONSTRUCTION, 

statute  authorizing  bridges  constructed,  71,  n. 
liberal  in  favor  of  public,  96. 

statutes  authorizing  a  taking  of  property,  251,  n. 
rule  for,  254,  n. 
statute  excluding  benefits,  281. 
following  general  principles  of  law,  344. 
statutes  conferring  authority  on  governmental  agencies,  516. 
See  CoNSTEUCTiON  or  Statutes. 

STATUTORY  DEDICATION, 
defined,  123. 

what  essential  to  constitute,  123. 
defective  one  may  be  good  at  common  law,  124. 
distinguished  from  common  law  dedication,  125. 
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when  fee  passes  by,  125. 

acceptance,  126. 

See  Dedication. 
STATUTORY  DUTY, 

effect  of  failure  of  turnpike  company  to  perform,  113. 

breach  of  as  negligence,  113. 

STATUTORY  POWERS, 

following  statute  strictly  in  exercise  of,  665. 

STATUTORY  PROVISIONS, 

following  as  to  form  of  notice  and  manner  of  service,  364. 
complying  with  in  proceedings  to  condemn,  369. 
usually  mandatory,  666. 

STATUTORY  REMEDY, 

when  must  be  followed,  766. 

STATUTORY  SIGNALS, 

duty  of  railroad  company  to  give  at  crossings,  1022. 

STATUTORY  TRIBUNALS, 

powers  of,  327. 

See  Teibtjnals. 
STEAM  MOTIVE  POWER, 

power  to  prohibit  use  of  on  streets,  8S9. 

when  street  railway  company  may  use,  931. 

unauthorized  use  of  may  be  a  nuisance,  1046. 

STEAM  RAILROAD, 

as  additional  burden,  885. 

may  become  a  nuisance,  886,  n. 

duty  to  repair  at  street  crossings,  985. 
See  Raileoads. 
STEAM-ROLLERS, 

liability  where  horses  frighten  at,  794. 

STEAM  TRACTION  ENGINE, 

when  a  nuisance  to  use  it  on  street,  832. 
right  to  use  on  highway,  1104. 

STEPS, 

injuries  from  obstructing  steps  in  sidewalk,  798. 
authority  to  permit  them  to  extend  Into  the  street,  835. 

STONE, 

appropriating  for  public  way,  239. 

STOPPING  IN  WAY, 

right  of,  1100,  1101. 
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STORMS, 

constructing  bridges  to  withstand,  70. 
city  not  liable  for  extraordinary,  1163. 

STRAY  HORSE, 

Injury  to  on  bridge,  62,  n. 

STREAMS, 

power  of  state  to  bridge,  38. 

See  Bbidoes;  Wateb;  WATEB-Ck>UBSE. 

STREET, 

as  highway,  1, 1,  n. 

roads  distinguished  from,  8. 

a  species  of  highway,  19. 

sidewalks  as  part  of,  i9,  n. 

defined,  19. 

right  to  lay  sewers  in,  20. 

dedication  does  not  deprive  owner  of  right  to  mine  underneath,  20. 

bridge  as  part  of,  20,  n. 

right  of  public  not  confined  to  surface,  20. 

meaning  of  term  "street"  in  a  plat  or  map,  21. 

as  appurtenance  to  lot,  21,  n. 

highway  distinguished  from,  22. 

meaning  of  term  "street"  in  statutes,  22. 

when  Included  in  term  "highway,"  22. 

what  considered  part  of,  23. 

when  sidewalks  part  of,  23., 

using  for  loading  and  unloading  goods,  23. 

state  as  owner  of,  25. 

when  toll  roads  not  considered  as,  25. 

legislative  control  of  streets  as  highways,  25. 

limitations  of  legislative  power  over,  26. 

distinction  between  them  and  alleys,  27. 

term  includes  all  urban  ways,  27. 

when  alleys  not  public  ways,  29. 

duty  as  to  repair  where  bridge  is  part  of,  67. 

railroad  track  conforming  to  grade  of,  85. 

treating  turnpike  as,  88. 

when  highway  becomes,  127. 

effect  of  showing  on  plat,  128. 

when  those  dedicated  by  plat  must  be  opened,  129. 

local  authorities  determining  when  to  open,  129,  n. 

rights  in  all  those  shown  on  plat,  132. 

donor  does  not  warrant  fitness  of  land  for,  148. 

condition  in  dedication  exempting  from  cost  of  maintenance  void, 

163. 
acceptance  on  annexation  of  territory,  168. 
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dedication  of  land  for  support  of  street,  180 

estat)lisliing  by  prescription,  188. 

wlien  public,  215. 

commercial  railroad  as  additional  burden  on,  231.  232. 

compensation  for  injury  to  access  of  abutting  owner  on  cliange  ol 

grade,  237. 
seizing  for  turnpike,  244. 
right  to  lay  through  depot  grounds,  245. 
authority  to  cross,  248. 
condemning  crossing  over,  248. 
nature  of  servitude  in,  482. 
rights  of  owner  of  fee  in,  483. 
uses  that  may  be  made  of,  484. 
use  of  for  pipes  and  sewers,  490. 
using  for  waterworks,  city  need  not  pay  for,  491. 
extent  of  easement  in,  generally,  495. 
liability  of  city  for  condition  of,  497. 
all  are  highways,  502. 
governmental  control  of,  504. 
exclusive  control  of  municipality  over,  505. 
constructing  bay  windows  in,  512,  n. 
restricting  use  of  property  abutting  on,  525. 
two  estates  in,  533,  n. 

power  to  lay  out,  regulate  and  Improve,  541. 
power  to  narrow,  541. 
conflict  of  jurisdiction  in  control  of,  543. 
grant  of  right  to  electric  light  companies,  545. 
municipality  consenting  to  use  of,  546. 
conditions  to  use  of,  547. 
right  to  use  subject  to  police  power,  549. 
power  to  grade  and  improve,  550. 
regulations  as  to  moving  buildings  in  streets,  550. 
liability  for  defects  in  plan  of,  565. 
effect  of  adoption  of,  570,  n. 
presumption  that  It  Is  In  city  limits,  605. 

single  ordinance  providing  for  improvement  of  more  than  one,  616. 
when  sidewalks  not  included  in,  643. 
not  subject  to  assessment,  675. 
including  several  in  one  improvement,  694. 
duty  to  keep  in  repair,  788. 
reasonable  care  to  keep  them  in  repair,  790. 
objects  in  frightening  horses,  794. 
width  of  to  be  kept  In  repair,  800. 
negligence  in  failure  to  light,  802. 
violation  of  speed  ordinance  must  be  proximate  cause  of  Injury,  821. 
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illustrative  cases  of  legal  obstructions  In,  835. 

city  cannot  contract  away  its  authority  over,  840. 

city  not  owner  of  land  embraced  in  street,  876,  n. 

when  municipal  corporation  may  remove  earth  from,  879. 

right  to  use  for  building  material  and  unloading  goods,  880. 

railroads  in  narrow  ones,  888. 

municipality  not  liable  for  authorizing  railroad  company  to  use,  890. 

abutter's  liability  where  responsible  for  defect  causing  injury,  899. 

title  to  streets  bordering  navigable  lakes,  918. 

referring  to  "contemplated"  one  in  deed,  919. 

whether  description  bounding  on  street  Impliedly  warrants  its  ex- 
istence, 920. 

railway  may  be  a  nuisance  in,  932,  n. 

legislature  authorizing  use  of  by  street  railways,  933. 

delegation  to  municipality  of  right  to  authorize  use  of,  934. 

ordinance  granting  right  to  use  is  a  contract,  938. 

contract  as  to  use  of  subject  to  police  power,  939. 

imposing  terms  and  conditions  to  use  of,  940. 

right  of  street  railway  company  first  taking  possession  of,  947. 

right  to  construct  street  railway  across,  951. 

right  to  remove  railway  tracks  from  temporarily,  958. 

right  of  street  ears  to  pass  along,  961. 

street  railway  company  cannot  use  for  storing  cars,  963. 

rights  of  rival  street  railways  in,  965. 

street  railway  company  injuring  person  on,  967. 

street  railway  injuries  caused  by  obstructions  or  failure  to  repair, 
970. 

duty  of  street  railway  company  to  make  repairs,  985. 

when  street  railway  company  bound  to  improve,  987. 

repairs  to  correspond  to  changed  condition  of,  988. 

use  of  vacated  streets  for  interurban  railroads,  996. 

authority  to  lay  railroads  in,  1045. 

not  to  be  used  for  freight  yard,  1045. 

limitation  on  right  of  railroad  running  along,  1047. 

terms  and  conditions  in  grants  to  operate  railroad  along,  1051. 

revocation  or  forfeiture  of  rights  of  railroad  company,  1053. 

opening  through  railroad  yards,  1055. 

duty  of  railroad  company  to  restore  and  repair,  1056. 

railroad  injury  to  traveler  on  street  in  which  railroad  operates,  1060. 

remedy  for  unlawful  use  of,  1062. 

regulating  use  of  by  electric  companies,  1066. 

duty  of  municipality  respecting  use  of,  1074. 

not  contributory  negligence  to  cross  diagonally,  1075,  n. 

right  to  use  bicycles  on,  1105. 

prohibiting  use  of  automobiles  on  certain  streets,  1113. 
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use  by  automobiles,  motor-cycles  and  bicycles,  1107-1132. 

general  rule  as  to  rights  and  duties  of  automobiles,  1118. 

instructions  in  actions  for  personal  injuries,  1164-1167. 

power  to  vacate  or  narrow,  1177,  n. 
See  Local  Contbol  op  Roads  and  Streets;  Railboads  in  Stbketb;  Tbavel 
ON  Roads  and  Stbbets. 

STREET  ASSESSMENT  WARRANTS, 

See  Waerants. 
STREET  CARS, 

ordinance  regulating  speed  applicable  to  annexed  territory,  542,  n. 

regulating  use  of,  544. 

power  to  prohibit  use  of  steam  power  on,  839. 

prohibiting  smoking  in,  958. 

regulating  number  of  passengers  on,  958. 

license  for,  958. 

prior  right  of  passage,  961. 

highway  not  to  be  used  for  storage  of,  963. 

running  upon  track  of  another  company,  966. 

notice  of  approach  of,  967. 

limiting  rate  of  speed,  967. 

contributory  negligence  to  alight  from  moving  one,  982. 

standing  on  railing  of,  982. 

liability  of  traveler  for  injuring,  984. 

illustrative  cases  of  negligence  in  operating,  1059. 

collision  with  automobiles,  1127. 

STREET  COMMISSIONER, 

notice  to  of  defective  street,  810. 

not  liable  for  removing  shade  tree,  859. 

may  be  liable  for  injury  by  defective  highway,  862,  n. 

when  liable  for  removing  lateral  support,  869. 

STREET  CROSSINGS, 

traveler  not  confined  to,  1057. 

street  railway  company  must  not  obstruct,  1081. 

STREET  FAIRS, 

as  encroachment  on  highway,  836. 

STREET  GATHERINGS, 
control  of,  550. 

STREET  IMPROVEMENT, 

when  drain  a  part  of,  555. 

See  Impeovements  and  Refaibs. 

STREET  IMPROVEMENT  BONDS, 

when  Issued  to  contractors,  658. 
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when  not  a  municipal  indebtedness,  658. 

how  payable,  658. 
STREET  INTERSECTIONS, 

power  to  pave,  552. 
STREET  RAILWAY, 

use  of  bridge  by,  33,  n. 

when  is  not  an  additional  burden,  886. 

may  be  a  nuisance,  886. 

definition,  926. 

underground  railway  as,  926,  n. 

elevated  railway  as,  926,  n. 

distinctive  features,  927. 

not  strictly  a  railroad,  927,  n. 

changing  grade  of  street,  928. 

when  an  additional  burden,  928. 

street  railways  as  highways,  929. 

how  far  private  property,  929,  n. 

motive  power  confined  to  that  specified,  930. 

motive  power  where  the  kind  is  not  specified,  931. 

right  to  take  property  under  eminent  domain,  932. 

legislative  sanction  required  to  use  streets,  933. 

delegation  to  municipality  of  right  to  authorize  use  of  streets,  934. 

requirements  as  to  consent  of  local  authorities,  935. 

consent  of  property  owners  to  use  of  streets,  936. 

sale  of  franchise  to  bidders,  937. 

grant  to  use  streets  is  a  contract,  938. 

contract  to  use  streets  subject  to  police  power,  939. 

terms  and  conditions  of  right  to  use  streets,  940. 

use  must  be  public,  941. 

exclusive  use,  942. 

monopoly,  942. 

physical  monopoly,  943. 

interpretation  of  constitution,  944. 

limitation  of  power  to  create  monopoly,  945. 

general  grant  does  not  exclude  other  companies,  946. 

effect  of  taking  possession,  947. 

when  grant  may  be  made  to  other  companies,  948. 

effect  of  commencing  work  by  company  having  prior  grant,  949. 

conflicting  claims,  950. 

grant  must  be  accepted  as  an  entirety,  951. 

mandamus  against  municipal  ofiBcers,  952. 

railway  must  be  constructed  within  time  specified,  953. 

transfer  of  company's  rights,  954. 

right  of  company  to  discontinue  operation,  955. 

police  power,  956. 
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sounding  gong  at  crossings,  957. 

municipal  control,  957. 

Illustrative  cases  of  municipal  control,  958. 

stopping  interurban  cars  at  city  crossings,  959. 

regulation  of  fares,  959. 

ordinances  governing  operation  in  annexed  territory,  960. 

rights  of  company  superior  to  those  of  travelers,  961. 

liability  of  persons  who  injure  the  tracks,  962. 

limitation  of  rights  of  company,  963. 

illustrative  cases  of  limits  of  right  of  company,  964. 

rights  of  travelers,  965. 

rival  companies,  965. 

right  of  one  company  to  use  another's  track,  966. 

liability  of  company  for  injury  to  persons  using  the  street,  967. 

liability  for  wilful  acts  of  employes,  968. 

contributory  negligence,  969. 

duty  and  liability  to  travelers  upon  streets  considered  in  detail,  969. 

injuries  caused  by  obstructions  or  failure  to  repair,  970. 

no  duty  to  maintain  unoccupied  parts  of  street,  970. 

duty  as  to  employes  and  equipments,  971. 

speed,  lookout,  signals  and  warnings,  972. 

injuries  to  persons  crossing  tracks,  976. 

look  and  listen  rule,  977. 

crossing  street  railway  tracks,  977. 

injuries  to  children,  978. 

injuries  from  wires  or  electricity,  979. 

frightening  horses,  980. 

injuries  to  persons  working  on  street,  981. 

contributory  negligence  of  injured  persons,  981. 

illustrative  cases  of  contributory  negligence,  982. 

proximate  cause  of  injuries,  983. 

application  of  doctrine  of  last  clear  chance,  983. 

liability  of  traveler  for  injuring  cars,  984. 

duty  of  company  to  repair,  985. 

liability  of  company  for  failure  to  repair,  986. 

when  company  is  bound  to  improve  streets,  987. 

company  not  generally  bound  to  improve  streets,  988. 

conflict  of  authority  as  to  duty  to  improve,  989. 

forfeiture  of  franchises,  991. 

classification  of  interurban  railroads,  994. 

collisions  between  street  cars  and  railroad  trains,  1039. 

duty  to  restore  and  repair  streets,  1056. 

carriage  of  freight,  1008a. 

duties  of  automobiles,  1122. 

See  INTEBUBBAN  Raii/Boaos;  Motive  Poweb. 
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STREET  RAILWAY  COMPANY, 

effect  of  contract  with  to  improve,  714. 
compulsory  removal  of  tunnel,  958. 
relative  rights  at  crossings,  961. 
violation  of  ordinances,  973. 

collision  between  cars  and  vehicles  or  travelers,  974,  975. 
duty  to  pay  for  improvement  as  dependent  on  ability,  985. 
must  not  obstruct  crossings,  1081. 
See  Electric  Railway;   Elevated  Railway;    Stbeet  Railways. 

STREET  RAILWAY  PASSENGER, 

injured  on  bridge,  liability,  36,  n. 

See  Passengbbs. 

STREET  RAILWAY  TRACK, 

removing  to  construct  sewer,  568,  939. 

See  Railway  Tback. 

STRICT  CONSTRUCTION, 

franchises  to  construct  toll  bridges,  45. 

of  grant  to  collect  tolls,  81. 

of  statutes  Imposing  duty  to  improve,  89. 

of  statutes  authorizing  condemnation  proceedings,  218,  264. 

not  proper  in  condemnation  proceedings,  345. 

when  given  to  statutes,  516. 

statutes  imposing  liability  upon  counties,  536. 

against  municipalities,  665. 

does  not  defeat  incidental  powers,  668. 

of  statutes  authorizing  obstructions  placed  in  streets,  834. 

of  grants  to  private  corporations,  930. 

of  grants  to  lay  railway  in  street,  1052. 

See  Stattjtoky  CoNSTBUCTioisr. 
STRIP  OP  GROUND, 

conveying  to  escape  assessment,  683. 

SUBAGENTS, 

liability  for  acts  of,  870. 

SUBCONTRACTORS, 

effect  of  death  of  principal  contractor  on  right  to  lien,  646. 

SUBDIVISIONS, 

assessment  for  street  improvements,  691. 

SUBJECT-MATTER, 

jurisdiction  of,  324. 

jurisdiction  of  that  alone  not  sufficient,  334. 
jurisdiction  of  not  conferred  by  consent,  336. 
what  constitutes  jurisdiction  of,  337. 
defined,  337. 
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when  jurisdiction  of  exists,  338. 
jurisdiction  of  cannot  be  waived,  425,  n. 

SUBORDINATE  OFFICERS, 
ratifying  acts  of,  600. 

liability  of  where  they  act  under  direction  of  superiors,  869. 
liability  for  acts  of,  870. 
liability  for  negligence  in  selecting,  870. 

SUBORDINATE  POWERS, 

See  Incidental  Powebs. 

SUBSEQUENT  REPAIRS, 

when  evidence  of  Inadmissible,  168. 

when  evidence  of  competent,  1160,  1161. 

for  what  purpose  evidence  of  admissible,  1160. 

SUBURBAN  ROAD, 

use  of  for  drainage,  486. 

SUBURBAN  SERVITUDE, 

increased  by  demand  of  public  welfare,  506. 

See  Ubban  and  Suburban  Seevitudes. 

SUCCESSIVE  APPLICATIONS, 
for  highway,  411. 

SUIT  IN  EQUITY, 

to  collect  assessment,  752. 

SUIT  TO  FORECLOSE, 

hearing  in,  right  to  defend,  699. 

SUNDAY  TRAVEL, 

injuries  during,  821. 

SUPERINTENDENT  OF  STREETS, 

inspection  of  improvements,  654. 

SUPERIOR  RIGHT  OP  PASSAGE, 

street  railway  company  has,  965. 
railway  company  has,  1057. 

SUPERVISION  OF  BRIDGES, 
duty  as  to,  73. 

SUPERVISOR  OF  TOWN, 

notice  to  of  defective  street,  810,  n. 

SUPPLEMENTAL  ASSESSMENTS, 
for  street  improvements,  787, 

SUPPORT, 

dedication  of  land  for  support  of  street,  180. 
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SURFACE  OF  WAY, 

public  not  confined  to,  20. 

power  to  dig  Into,  484. 

objects  above  or  below  as  nuisance,  830. 

injuring  by  heavy  hauling,  832. 

right  of  abutter  to  sink  drain  below,  876. 

right  of  railroad  company  to  change,  1010. 

leaving  railway  tracks  above,  1018. 

SURFACE  "WATER, 

abutters  may  compel  restraint,  556,  n. 

duty  to  provide  for  disposition  of,  557. 

village   may    cause    surface    waters    to    flow    into    stream    passing 

through  it,  559,  n. 
no  right  to  collect  and  throw  on  landowner's  land,  561. 

SURPLUS  EARTH, 

giving  to  contractor,  879,  n. 
right  to,  879. 

See  Babth. 

SURROUNDING  CIRCUMSTANCES, 

evidence  of  in  personal  injury  cases,  1152. 

SURVEY, 

making  does  not  constitute  a  taking,  236,  271. 

SURVEYOR, 

cannot  accept  dedication,  165,  n. 

locating  highway,  652. 

making  estimate  in  improvement  proceedings,  740. 

when  estimate  of  is  conclusive,  740,  n. 

mandamus  as  remedy  against,  873,  952. 

SWEEPING  ASSESSMENTS, 
front  foot  rule  in,  687,  n. 
assessment  for  sweeping  streets,  696,  697. 

SWITCH, 

when  railway  may  construct  In  street,  1045. 


TACKLE, 

traveler  must  use  good,  1094. 

TAKING  OF  PROPERTY, 

illustrative  cases  of  what  is,  228. 
new  use  of  highway  not  always  a,  23 
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TA'':iNG  OP  PROPERTY— OoreHnwcd. 
preliminary  surveys  are  not,  236. 
vacation  of  highway  as,  1180. 
.*  ee  Appbopkiation  of  Pbopebty  fob  Roads  and  Stbeets;    Compensation; 
Extent  of  the  Taking;  What  Constitutes  a  Taking;   What  Pbopebty 
May  be  Taken. 

TAXATION, 

for  public  purpose  only,  83. 

in  aid  of  turnpikes,  90. 

objections  to  that  In  aid  of  turnpikes,  91. 

not  proper  aid  of  private  enterprises,  91. 

theory  upon  which  aid  by  Is  granted,  92. 

appropriation  of  funds  derived  from,  93. 

statutory  authority  necessary  for  aid  by,  95. 

assessment  for  does  not  determine  market  value,  290. 

holder  of  tax  lien  as  party  to  condemnation  proceeding,  351. 

taxing  districts  for  construction  or  maintenance  of  highway,  475. 

power  to  tax  for  highways,  47.7. 

manner  of  exercising  power,  477. 

working  out  road  taxes,  479. 

refundment  of  road  tax,  481. 

uniformity  of,  519,  n. 

recovery  by  municipality  of  taxes  wrongfully  collected  by  county, 

543. 
dependent  on  whether  work,  construction  or  reconstruction,  579. 
assessments,  species  of,  663. 

exemption  from  does  not  apply  to  local  assessments,  670. 
collection  of  improvement  assessments,  753. 
covenants  as  to  taxes  do  not  include  assessments,  925. 
of  street  railway  franchise,  939. 

See  PtiBLic  Am. 

TAX  BILLS, 

Issuance  for  collection  of  assessments,  756. 
provisions  for  collection  by  suits,  756. 
amendment,  756. 

TAX  DUPLICATE, 

securing  list  of  "owners"  from,  350. 

TAXES, 

in  aid  of  turnpike  companies,  86. 

theory  of  power  to  levy,  21. 

payment  showing  that  there  was  no  dedication,  185. 

payment  as  tending  to  defeat  dedication,  185. 

how  obligation  to  pay  affects  right  to  compensation,  302. 

requiring  vehicles  to  pay,  544. 
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for  improving  streets,  551. 
distinguished  from  local  assessment,  663- 
disregarding  irregularities  in  assessment  of,  667. 
imposing  on  street  railway  company,  958. 

TAXING  DISTRICTS, 

where  public  aid  is  voted,  93. 
to  aid  in  building  highways,  93. 
power  of  legislature  to  create,  520,  694. 
power  of  common  council  to  determine,  699. 

TAXING  POWER, 
limit  to,  91. 

for  what  may  be  exercised,  91. 
ilustrative  cases  of  exercise  of,  91. 
subject  to  control  of  courts,  91,  n. 
basing  assessments  on,  568,  n,  749. 

TAX  LAWS, 

assessment  statutes  not  strictly  analogous  to,  667. 

TAXPAYERS, 

when  may  prosecute  appeal,  415. 

enjoining  opening  of  road  or  street,  449. 

enjoining  acceptance  of  bids,  637. 

rights  as  to  lowest  bidder,  638,  n. 

injunction  against  improvement  assessments,  775. 

TAX  SALE, 

effect  of  irregularities  in,  682. 

TECHNICAL  OBJECTIONS, 
disregarded,  727,  n. 

TELEGRAPH  AND  TELEPHONE  COMPANIES, 

assessment  of  property  for  street  improvements,  674. 

TELEGRAPH  COMPANIES, 

may  use  streets,  545. 

right  of  abutter  to  maintain  ejectment  against,  896,  n. 

subject  to  police  power,  1064. 

cannot  be  given  exclusive  use  of  post  road,  1064,  n. 

duty  to  prevent  injury  to  person  on  highway,  1070. 
See  Electbic  Companies. 
TELEGRAPH  LINE, 

constructing  along  railroad,  added  burden,  894. 

TELEGRAPH  POLES  AND  WIRES, 
regulating  location,  542,  n. 
license  tax  for,  544. 
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TELEGRAPH  POLES  AND  WIKES— Continued. 
as  obstruction  In  street,  791. 
when  erection  of  not  restrained,  852. 
when  not  an  additional  burden,  893. 
compelling  company  to  put  wires  under  ground,  894. 
when  an  additional  burden,  894. 

See  Electeic  Wiees  and  Poles  in  Streets. 

TELEPHONE  COMPANY, 

right  to  occupy  highways  Includes  streets  and  alleys  of  city,  1,  n. 

amputation  of  trees,  877. 

right  of  abutter  to  maintain  ejectment  against,  896,  n. 

subject  to  police  power,  1064. 

duty  to  prevent  injury  to  persons  on  highway,  1070. 
See  Electeic  Companies. 
TELEPHONE  LINES, 

municipal  control  of,  1064. 

TELEPHONE  POLES  AND  WIRES, 

enjoining  erection  of  in  street,  851. 
when  not  an  additional  burden,  893. 
when  an  additional  burden,  894. 

See  Electeic  Wiees  and  Poles  in  Streets. 

TEMPORARY  OBSTRUCTION, 

when  traveler  may  remove,  17. 

how  affect  prescription,  195. 

liability  of  city  for  injuries  due  to  temporary  obstruction,  803,  n. 

may  be  a  nuisance,  831. 

not  usually  enjoined,  850. 

TEMPORARY  OCCUPANCY, 
when  not  a  taking,  236. 

TEMPORARY  USE, 

right  of  abutter  to  make  of  street,  881. 

TENANCY  BY  ENTIRETY, 

compensation  under  condemnation,  300. 

TENANT, 

cannot  dedicate  landlord's  land,  158. 
as  party,  348. 

TENANT  IN  COMMON, 

cannot  dedicate,  158. 

as  party,  348. 

cannot  sign  petition  to  improve,  608. 

64 EilXIOTT  R.  AHD   S. 
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TENDENCY  TO  DECAY, 

city  to  take  notice  of,  63,  73,  799,  808. 
abutter  to  take  notice  of,  902,  n. 

TENDER, 

of  compensation,  263,  271,  272. 

stopping  interest,  293. 

before  there  Is  right  to  proceed,  595. 

where  there  has  been  tax  sale,  682.  , 

where  assessment  partly  valid,  682. 

when  necessary  to  secure  an  injunction,  771. 

TERMINI  OP  WAY, 

stating  in  petition,  380. 

TERMS, 

See  Words  and  Phrases;   Definitiobts. 

TERMS  AND  CONDITIONS, 

Imposing  upon  street  railway  companies,  940. 
See  Conditions  Precedent. 
TERRITORIAL  JURISDICTION, 

petition  showing  that  highway  is  within,  379. 

TERRITORY, 

acceptance  of  streets  and  alleys  on  annexation,  168. 
See  Annexation  of  Territory. 
TESTS, 

what  are  separate  parcels  as  affected  by  condemnation,  288. 

THIEVES, 

increased  risk  of  not  an  element  of  damages,  297,  n. 

THIRD  PERSON, 

effect  of  negligence  of  in  injury  on  highway,  116. 

objecting  to  revocation  of  dedication,  172. 

protecting  against  acts  of  dedicator,  175. 

rights  of  compared  to  those  of  local  authorities,  500. 

liability  of  contractors  to,  661. 

party  cannot  object  that  assessment  injures,  681. 

when  city  has  remedy  over  against,  1170. 

TIMBER, 

notice  of  tendency  to  decay,  63,  799,  808. 

appropriating  for  public  way,  239. 

damages  for  unauthorized  cutting  of  by  officers,  866. 

TIME, 

dedication  for  a  limited,  163. 

for  acceptance  of  dedication,  172. 

of  uses  necessary  to  establish  dedication,  177,  178. 
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within  which  dedication  may  be  presumed,  180. 

to  establish  prescriptive  highway,  196. 

when  compensation  should  be  paid  or  tendered,  263,  271. 

tor  valuation  where  property  taken,  293. 

to  claim  compensation  for  taking,  304. 

when  right  to  compensation  vests,  306. 

failure  to  act  within  that  specified,  332. 

when  interior  tribunal  must  act,  333. 

taking  up  case  at  that  fixed  in  notice,  366. 

within  which  petition  must  be  filed,  383. 

to  object  to  proceedings,  388. 

of  filing  viewers'  report  in  appropriation  cases,  404. 

to  make  objections  to  report  of  viewers,  405. 

In  which  appeal  must  be  taken,  417. 

road  to  be  opened  within  that  prescribed,  439. 

enactment  of  Improvement  ordinances,'  623. 

when  contractor  should  give  bond,  639. 

extending  on  contracts,  651. 

power  to  extend  on  contracts,  727. 

when  lien  of  assessment  attaches,  749. 

limit  of  in  which  to  enforce  assessment,  769. 

to  clear  snow  and  ice  away,  804,  n. 

constructive  notice  implied  from  lapse  of,  806. 

when  re-assessment  attaches,  924. 

within  which  street  railway  must  be  constructed,  953. 

notice  from  lapse  of,  1157. 

abandonment  of  highway  by  lapse  of,  1174. 
See  PREScniPTioif. 
TIME  OF  MEETING, 

of  Inferior  tribunal,  334. 

TITLE, 

when  passes  under  condemnation,  249. 

record  showing  who  is  holder  of,  30.0. 

making  all  parties  interested  in  parties  to  condemnation  proceeding, 

353. 
notice  to  persons  whom  record  shows  as  owners,  363. 
effect  of  transfer  pending  proceedings,  415. 
under  sale  on  assessment,  720. 
purchaser  at  foreclosure  sale,  764. 
where  highway  abandoned,  1191. 

TOLL, 

state  cannot  fix  that  on  Interstate  bridge,  39,  n,  45. 

effect  of  right  to  exact,  46. 

how  right  to  take  affects  public  character  of  road,  79. 
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theory  on  which  It  is  collected,  79. 

grant  of  right  to  collect,  81. 

right  to  collect,  95. 

definition  of,  95. 

right  to  collect  by  prescription,  95. 

how  right  to  collect  derived,  95. 

can  only  he  collected  in  conformity  to  law,  96. 

when  may  be  collected  from  bicyclers,  97. 

power  of  legislature  over,  98. 

legislature  fixing  rate  of,  98. 

reasonableness  of,  98. 

generally  can  only  be  collected  at  gates,  99. 

effect  of  contract  to  pay,  99,  n. 

collecting  for  use  of  road  between  gates,  101. 

exemption  from,  103. 

exemption  of  mail  carriers,  103,  n. 

waiver  of  right  to  collect,  104. 

injunction  to  prevent  collection  of,  104,  n. 

action  for,  105. 

penalties  for  failure  to  pay,  105. 

remedy  for  failure  to  pay,  105. 

defenses  in  action  for,  106. 

right  to  where  road  is  out  of  repair,  106. 

by-laws  relative  to,  107. 

demanding  in  advance,  107,  n. 

duty  to  repair  reciprocal  with  right  to  collect,  120. 

collecting  after  railroad  built  on  turnpike,  120. 

effect  of  cessation  of  right  to  collect,  121. 

collecting  after  city  limits  extended,  504,  n. 
See  Turnpikes. 
TOLL  BRIDGES, 

right  of  state  to  fix  charges  over  interstate  bridge,  S9,  n,  45. 

right  of  municipality  to  construct,  45. 

right  to  maintain  and  collect  toll,  45. 

rights  of  owners  of,  46. 

duty  of  owners  of,  46. 

how  far  public  and  private,  46. 

liability  of  owners  of,  47. 

care  required,  47. 

extraordinary  use  of,  47. 

effect  of  abandonment  of,  49. 

delegation  of  authority  to  build  and  maintain,  54. 

franchise  to  maintain,  54. 

as  highways,  54. 

attacking  franchise  to  build  and  maintain,  54. 
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county  purchasing,  55. 
remedies  for  injuries  to,  77. 

TOLL-GATE, 

where  may  be  located,  81,  n,  99,  100. 

establishing  in  city,  84,  n. 

implied  authority  to  erect,  96,  n. 

when  toll  can  only  be  collected  at,  99. 

changing  location  of,  100. 

discretion  as  to  location  of,  100. 

validity  of  statute  prohibiting  location,  100,  n. 

use  of  road  between,  101. 

right  to  close  against  traveler,  102. 

shun-pikes  to  avoid,  108. 

right  to  tear  down,  110. 

liability  for  acts  of  keepers  of,  117. 

TOLL-HOUSE, 

right  to  erect,  81. 

TOLL  ROADS, 

as  public  roads,  9. 

when  private  property,  9. 

when  not  considered  as  streets,  25. 

when  change  to  is  not  an  additional  burden,  235. 

grant  to  construct  free  road  near  it,  243. 

use  of  automobiles  on,  1117. 

TORTS, 

liability  for,  725. 

See  Negligence;  Teespass. 
TOWN, 

meaning  of  word,  61,  n. 

classification  of,  520. 

validating  acts  of,  523. 

validity  of  frontage  assessment  in,  687. 

right  to  enjoin  obstruction  of  highway,  849. 

TOWN  COUNCIL, 

when  cannot  accept  dedication,  165,  n. 

TOWNSHIP, 

meaning  of  word,  61,  n. 

liability  for  failure  to  repair  bridge,  64. 

power  in  reference  to  bridges,  64,  n. 

as  parties  to  actions  for  injuries  to  bridges,  77. 

when  not  liable  for  negligence,  535. 
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authority  over  highwayc,  537. 

enjoining  erection  of  scales  on  highway,  851,  n. 

TOWNSHIP  OFFICERS, 

no  control  of  city  streets,  503. 

TOWNSHIP  ROAD, 

as  highway,  1. 

what  is,  11. 

duty  as  to  repair  of,  800,  n. 
TOWN  WAYS, 

in  New  England,  11,  n. 

TRACK  CONNECTIONS, 

between  steam  and  electric  road,  1008. 

TRACTION  ENGINES, 

injuries  to  bridges  by,  47. 

duty  to  send  person  ahead  to  warn  approaching  travelers,  1104. 

not  usually  considered  automobiles,  1111. 

TRACTS  OF  LAND, 

what  are  separate  and  distinct,  280,  n. 

TRAFFIC  VEHICLES, 

excluding  from  street,  542. 

TRAINS, 

See  Railway  Tbains. 
TRAMWAY, 

as  highway,  1. 

as  a  nuisance,  933. 

TRAVELED  PATH, 

part  of  way  to  be  kept  in  repair,  800. 

TRAVELER, 

duty  where  extra  viam,  17. 

when  must  remove  obstructions,  17. 

duty  to  use  care  and  diligence,  18. 

contributory  negligence  in  using  bridge,  76,  817. 

right  to  close  toll-gate  against,  102. 

right  to  restore  road  to  former  condition,  110,  n. 

injury  to  by  toll-gate  keeper,  117. 

effect  of  contributory  negligence  of,  118. 

overloading  his  vehicle,  effect  of,  118. 

what  ones  turnpike  company  liable  to,  119. 

who- regarded  as,  119,  822. 

walker  for  exercise  is  not,  119. 

injury  on  abandoned  road,  121. 


GENERAL    INDEX.  1015 

IReferences  to  Bections—Tol.  I,  §§  1-661;  Vol.  II,  §§  662-1^9^.] 
TnAVEIjER— Continued. 

duty  to  protect  while  building  sewer,  564. 

who  may  recover  as,  788,  n. 

falling  into  hole  In  street,  791. 

duty  to  wari/of  danger,  796,  803. 

protecting  while  street  is  being  repaired,  803. 

care  to  be  exercised  by,  817. 

when  may  presume  highway  safe  for  travel,  817. 

effect  of  intoxication  of,  817,  n. 

carrying  lantern  after  night,  818,  n. 

violation  of  statute  by,  821. 

New  England  statutes  as  to,  822. 

summary  abatement  by  of  nuisance,  843. 

limit  of  his  right  to  abate  nuisance,  844. 

abutters  not  usually  liable  to,  898. 

injured  by  falling  into  basement  area,  903. 

injuries  to  by  falling  into  excavation  near  highway,  903. 

liability  where  walls  fall  upon,  905. 

negligence  in  allowing  objects  to  fall  on,  905. 

warning  where  material  left  in  street,  907. 

how  far  rights  of  street  railway  superior  to  those  of,  961. 

rights  of  as  against  street  railway  company,  965. 

collision  between  street  cars  and  travelers,  974. 

liability  of  for  injuring  street  cars,  984. 

injury  to  by  failure  of  street  railway  company  to  repair,  986. 

injured  by  reason  of  delay  in  making  repairs,  1012. 

injuries  to  where  railroad  company  leaves  highway  unsafe,  1017. 

injured  by  falling  bridge,  1017. 

rights  of  at  railway  crossings,  1021. 

duty  of  on  approaching  railway  crossing,  1022. 

duty  of  at  railroad  crossing,  1022,  1033. 

misleading  at  railroad  crossings,  1026. 

liability  of  railway  company  for  placing  in  unusual  danger,  1028. 

contributory  negligence  of,  1032,  1061. 

duty  of  railroad  company  after  discovering  peril  of,  1032. 

when  must  look  and  listen  for  trains,  1033. 

willful  injury  of,  1033. 

to  exercise  care  in  proportion  to  danger,  1035. 

duty  where  view  is  obstructed,  1035. 

calculation  of  chances  by  at  railroad  crossing,  1036. 

right  to  cross  street  at  any  point,  1057. 

duty  on  street  where  there  is  railroad  track,  1058. 

injured  by  negligence  of  railroad  company,  1059. 

effect  of  contributory  negligence  of,  1061. 

right  to  cross  street  diagonally,  1075,  n. 

rule  where  they  meet,  1080. 
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duty  to  keep  to  the  right,  1080. 

■when  may  pass  to  the  left,  1081. 

rule  as  to  passing  when  going  in  same  direction,  1084. 

warning  so  as  to  protect  horses,  1091. 

must  use  good  "tackle,"  1094. 

right  of  to  stop  by  wayside,  1100. 

limitations  upon  their  right  to  stop  in  way,  1101. 

right  to  use  new  means  of  locomotion,  1104. 

when  not  negligent  in  leaving  way,  1153. 

See  Footmen;  Law  of  the  Road;  Toll. 
TRAVEL  EXTRA  VIAM, 

right  of,  829,  n. 

See  ExTBA  Viam. 
TRAVEL  ON  ROADS  AND  STREETS, 

duty  to  not  interfere  with  in  building  bridge,  71. 

duty  to  keep  bridge  in  condition  for,  72,  73. 

turnpike  company  obstructing,  110. 

well  defined  line  of  necessary  to  prescription,  195. 

amount  of  does  not  determine  public  use,  215. 

when  no  compensation  for  interruption  of,  299. 

duty  to  keep  streets  safe  for,  505'. 

duty  to  make  highway  safe  for,  570. 

effect  of  opening  highway  for,  801. 

right  to  presume  highway  safe  for,  817. 

during  night  time,  not  negligence,  818. 

on  Sunday,  injuries,  821. 

crowds  interfering  with,  881. 

presumption  that  highway  intended  for  future  modes  of,  894. 

streets  cannot  ordinarily  be  used  for  anything  else,  938. 

street  railway  company  not  to  interfere  with,  963,  964. 

railway  company  keeping  highway  safe  for,  1010. 

meeting  increased  demands  of  at  railroad  crossings,  1011. 

obstructing  by  railroad  in  street,  1046. 

not  to  be  rendered  dangerous  by  railroad  in  street,  1058. 

must  not  be  destroyed  by  electric  poles  and  wires,  1066. 

placing  electric  wires  so  as  not  to  interfere  with,  1072. 

law  of  the  road,  1078. 

difference  between  English  and  American  rules,  1079. 

rule  where  travelers  meet,  1080. 

exceptions  to  rule  where  travelers  meet,  1081. 

presumption  when  law  of  road  is  violated,  1082. 

contributory  negligence,  1082. 

duty  of  meeting  travelers  to  seasonably  turn  to  the  right,  1083. 

rule  where  traveler  passes  another  going  In  same  direction,  1084. 

driving  into  standing  vehicle,  1085. 
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automobiles  passing  vehicles,  1085. 

foremost  traveler  not  bound  to  give  way,  1085. 

relative  rights  of  footmen  and  drivers,  1086. 

duty  of  footmen,  1087. 

contributory  negligence  of  footmen,  1088. 

children  and  infirm  persons,  1089. 

law  of  the  road  is  not  strictly  applicable  to  footmen,  1090. 

frightening  horses,  1091. 

fast  driving,  1092. 

criminal  liability  for  injuries  caused  by  reckless  driving,  1093. 

traveler  must  have  good  "tackle,"  1094. 

liability  for  injuries  caused  by  runaway  horses,  1095. 

extent  of  liability  for  runaway  horses,  1096. 

proximate  cause,  1096. 

contributory  negligence,  1097. 

imputable  negligence,  1097. 

concurring  negligence,  1098. 

rule  where  relation  of  master  and  servant  does  not  exist  between 
driver  and  passenger,  1099. 

right  of  travelers  to  stop  by  wayside,  1100. 

limitations  upon  right  to  stop  in  the  way,  1101. 

driving  cattle  along  the  way,  1102. 

owner  of  cattle  liable  only  when  negligent,  1103. 

new  means  of  locomotion,  1104. 

objects  which  frighten  horses,  1104. 

use  of  bicycles  on  streets,  1105. 

See  Law  of  the  Road. 
TREES, 

cutting  down  as  a  taking  of  property,  236. 

cutting  down  shade  trees  to  improve  street  not  a  taking  of  property, 
236,  n. 

right  of  abutter  to  take,  876,  879. 

liability  where  abutter  falls  across  highway,  906. 

right  of  electric  road  to  top,  1052. 

See  Shade  Tbees. 
TRESPASS, 

as  remedy  where  compensation  not  paid  or  tendered,  272. 

damage  to  abutter  by,  285. 

in  opening  highway,  444. 

when  landowner  may  maintain  action  of,  448,  n. 

when  abutter  may  maintain,  489,  896. 

in  using  way,  498. 

by  live  stock,  508. 

county  may  be  sued  in,  531. 

liability  for  those  of  highway  oflaoers,  587. 
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when  municipality  not  liable  for,  598. 

as  remedy  where  street  is  obstructed,  854. 

liability  of  highway  officers  for,  866. 

joint  liability  for,  869. 

when  it  is  for  officers  to  destroy  shade  trees,  876. 
TRESPASSER, 

where  there  is  no  highway,  200. 

when  officer  liable  as,  424. 

officer  is  by  laying  out  highway  on  exempt  property,  433. 

when  highway  officers  become,  445,  589. 

landowner  not  liable  to,  903,  n. 

when  person  using  railroad  track  is  not,  1019. 

directing  verdict  in  crossing  cases,  1041. 

when  person  on  railway  track  Is,  1057. 

when  officer  is  not,  1075,  n. 

measure  of  duty  owing  to,  1139. 
TRIAL, 

hearing  in  condemnation  proceedings  is,  393. 

all  matters  usually  determined  in  one,  398. 

on  appeal,  must  relate  to  particular  highway,  420. 

Instructions  in  personal  injury  actions,  1164-1167. 
TRIAL  DE  NOVO, 

appeal  from  award  as  to  compensation,  293,  n. 

on  appeal,  394,  418. 
TRIBUNAL, 

usurping  jurisdiction,  317,  n. 

mandamus  against,  342. 

See  CouETS. 
TRIBUNALS  FOR  THE  ASSESSMENT  OP  BENEFITS  AND  DAMAGES, 

nature  of  the  duty  of  determining  benefits  and  damages,  309. 

legislative  power  to  designate  tribunals,  311. 

establishment  of  highways  by  direct  legislative  action,  312. 

legislature  cannot  Itself  fix  the  compensation,  313. 

legislature  cannot  dictate  what  the  decision  shall  be,  314. 

the  necessity  for  the  taking  may  be  determined  by  the  legislature, 
315. 

authority  to  appoint  appraisers  and  commissioners,  316. 

the  statute  must  provide  for  an  appropriate  tribunal,  317. 

rights  of  landowner  where  a  tribunal  is  required,  319. 

impartial  tribunal  must  be  provided,  320. 

effect  of  providing  for  an  appeal,  320. 

legislative  discretion,  321. 

interest  that  disqualifies,  321. 

waiver  of  objections,  322. 
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nature  of  those  In  which  proceedings  usually  begun,  323. 
jurisdiction  of  Inferior  tribunals  must  appear  of  record,  324. 
presumption  in  favor  of  regularity  of  proceedings,  325. 
judgment  as  to  the  existence  of  jurisdictional  facts,  326. 
powers  of  statutory  tribunals,  327. 
statutory  mode  of  procedure  must  be  pursued, -328. 
void  and  voidable  proceedings,  329. 
effect  of  unauthorized  proceedings,  330. 
continuing  powers,  331. 

failure  to  take  action  at  time  designated  by  statute,  332. 
loss  of  jurisdiction,  332. 
continuous  sessions,  333. 
adjournments,  333. 

jurisdiction  of  the  particular  case  must  exist,  334. 
when  jurisdictional  facts  must  be  stated  in  petition,  335. 
jurisdiction  of  the  subject  cannot  be  conferred  by  consent,  336. 
what  constitutes  jurisdiction  of  the  subject-matter,  337. 
when  jurisdiction  of  the  subject  exists,  338. 

effect  of  a  decision  upon  the  question  of  the  right  to  proceed,  339. 
oath  of  commissioners,  340. 
when  majority  of  commissioners  may  act,  341. 
tribunal  is  not  the  agent  of  the  public,  342. 

TRUSTEES, 

public  corporations  as,  52. 

dedication  by,  159. 

as  parties  to  condemnation  proceedings,  348,  n,  349. 

city  as,  532. 

TUNNEL, 

construction  as  a  taking  of  property,  228. 

as  servitude,  494. 

compulsory  removal  where  obstruction  to  navigation,  958. 

duty  of  railroad  to  construct  for  a  highway  under  its  tracks,  1013. 

TURNOUT  ROAD, 

not  a  public  road,  4,  n. 

See  Extra  Viam. 
TURNOUTS, 

when  street  railway  company  may  construct,  951. 

when  railway  company  may  construct  in  street,  1045. 

TURNPIKE, 

as  highway,  1. 

definition,  78.    ■ 

right  to  take  tolls  does  not  take  away  public  character  of  road,  79. 
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effect  on  forfeiture  or  expiration  of  charter,  80. 

road  remaining  public  road,  80. 

legislature  may  authorize  use  of  existing  public  roads  as,  81. 

grant  to  is  strictly  construed,  81. 

municipal  control,  82. 

liability  of  municipality,  82. 

who  bound  to  repair,  82. 

compensation  for  road  brought  within  limits  of  municipality,  82, 

municipality  not  bound  to  repair,  83. 

rights  and  burdens  of  turnpike  companies  in  cities,  84. 

entering  upon  to  build  sewer,  84,  n. 

turnpike  company  may  be  compelled  to  change  grade,  85. 

public  nature  of  turnpike  corporation,  86. 

legislative  control  generally,  86. 

rights  of  cities  as  to  grading  and  paving,  87. 

treating  It  as  street,  88. 

not  to  be  improved  at  expense  of  abutter,  88. 

duty  to  improve  rests  on  company,  89. 

taxation  in  aid  of,  90. 

objection  to  taxation  for,  91. 

theory  on  which  power  to  aid  by  taxation  is  upheld,  92. 

appropriation  of  funds  derived  from  taxation,  93. 

taxing  districts,  93. 

statutory  authority  must  exist  for  aid  by  taxation,  94. 

right  to  collect  toll,  95. 

right  to  sell  franchise  on  execution,  95,  n. 

toll  can  only  be  collected  in  conformity  to  law,  96. 

toll  on  roads  in  cities,  96. 

when  toll  may  be  collected  from  bicyclers,  97. 

power  of  legislature  over  tolls,  98. 

toll  can  generally  be  collected  only  at  gates,  99. 

location  of  toll-gates,  100. 

change  of  toll-gates,  100. 

when  toll  may  be  collected  for  use  of  road  between  gates,  101. 

toll-gate  may  be  closed  against  traveler  who  refuses  to  pay,  102. 

exemption  from  toll,  103. 

exemption  of  mail  carriers  from  toll,  103,  n. 

waiver  of  right  to  collect  toll,  104. 

discrimination  as  to  toll,  104. 

contracts  for  free  passage,  104. 

commutation  of  toll,  104. 

action  for  toll,  105'. 

penalty  for  failure  to  pay  toll,  105. 

abandonment  of,  106. 

defenses  in  action  for  toll,  106. 
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right  to  toll  where  road  partially  out  of  repair,  106,  n. 

by-laws  relative  to  toll,  107. 

shun-pikes,  108. 

obstructing,  109. 

liability  of  company  for  maintaining  nuisance,  110. 

duty  of  company  to  keep  road  in  repair,  111. 

extent  of  duty  of  turnpike  company  to  keep  road  safe,  112. 

liability  where  company  fails  to  perform  statutory  duty,  113. 

width  with  which  must  be  kept  safe,  114. 

width  to  be  kept  in  repair,  114. 

barriers  along,  114. 

liability  of  company  where  horse  runs  away,  115. 

negligence  of  company  must  be  proximate  cause  of  injury,  115. 

liability  of  company  where  its  negligence  concurs  with  that  of  third 

person,  116. 
liability  of  company  for  acts  of  its  gate-keepers,  117. 
limit  of  company's  liability,  118. 
contributory  negligence  in  using,  118. 
illegal  or  extraordinary  use  of,  118. 
who  are  travelers  to  whom  company  is  liable,  119. 
abandonment,  120. 

right  to  collect  toll  and  duty  to  keep  in  repair  reciprocal,  120. 
right  to  lay  electric  line  in,  120,  n. 
effect  of  change  of  ownership,  120. 

when  company  is  relieved  of  duty  to  keep  in  repair,  121. 
change  of  toll  road  to  a  free  road  as  taking  of  property  reauirlng 

compensation,  235,  n. 
seizing  street  for,  244. 
cannot  be  condemned  longitudinally,  247. 
condemning  crossing  over,  248. 
right  to  cross  with  highways,  249. 
effect  of  extending  city  limits  to  include,  504,  n. 
use  of  automobile  on,  1117. 

TURNPIKE  COMPANY, 

rights  and  burdens  of  in  cities,  84. 

compelling  it  to  change  grade,  85. 

public  nature  of,  86. 

legislative  control  of,  86. 

may  exercise  right  of  eminent  domain,  86. 

courts  protecting,  86. 

collecting  cost  of  repairs  from,  87. 

duty  to  improve  rests  on,  89. 

taxation  In  favor  of,  90. 

objections  to  taxation  in  aid  of,  91. 


1022  GENERAL    INDEX. 

[References  to  Sections— Tol.  I.  §§  1-661;  Vol.  II,  §§  662-119i.] 
TURNPIKE  COUPANY— Continued. 

how  far  a  public  corporation,  92. 

showing  to  be  made  in  action  for  toll,  106. 

forfeiture  of  charter,  106. 

may  adopt  by-laws,  107. 

liability  for  maintaining  nuisance,  110. 

duty  of  to  make  repairs.  111. 

extent  of  its  duty  to  keep  road  safe,  112. 

liability  for  failure  to  perform  statutory  duty,  113. 

width  of  turnpike  to  be  kept  safe,  114. 

liability  where  its  negligence  concurs  with  that  of  third  person,  116. 

liability  for  acts  of  its  gate-keepers,  117. 

limit  of  its  liability,  118. 

what  travelers  it  is  liable  to,  119. 

liability  for  interfering  with  water,  119. 

when  relieved  of  duty  to  keep  in  repair,  121. 

rights  of  public  as  against,  121. 

assessment  where  it  has  easement  in  street,  705. 

TURNPIKE  GATES, 

right  of  legislature  to  establish,  25,  n. 

"TURNTABLE"  CASES, 

applicability  of  injuries  to  children  from  building  materials,  908,  n. 

TWENTY  YEARS, 

effect  of  user  for,  176,  188. 

use  for  to  establish  prescriptive  way,  194,  196. 

TWO  STREETS, 

single  improvement  ordinance  for,  616. 


U 
ULTRA  VIRES  ACTS, 

when  municipality  not  liable  for,  597. 
distinguished  from  wrongful  acts,  598. 
illustrative  cases  of,  598. 
distinguished  from  unauthorized  acts,  599. 
defense  on  ground  of,  599. 

UNANIMOUS  DECISION, 

commissioners  need  not  make,  341. 

UNAUTHORIZED  ACTS, 

distinguished  from  ultra  vires  acts,  599. 
ratification  of,  599. 

UNAUTHORIZED  BRIDGE, 
as  nuisance,  41. 
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UNAUTHORIZED  PROCEEDINGS, 
effect  of,  330. 

UNCONSTITUTIONAL  STATUTE, 

effect  of  accepting  benefits  under,  735. 
when  acts  under  cannot  be  validated,  776. 
when  highway  officer  liable  for  acts  under,  867. 
See  Estoppel;  Waives. 

UNDERGROUND  RAILWAY, 
as  street  railway,  926,  n. 

UNFORESEEN  DIFFICULTIES, 

contractor  not  relieved  from,  648. 

UNIFORMITY  OF  LAWS, 

constitution  requires,  519. 

UNION  LABOR, 

no  power  to  provide  for,  630,  n. 

provisions    in   improvement   contracts   as   to   employment   of    non- 
union labor,  713. 

UNITED  STATES, 

dedication  by,  160. 

power  to  condemn  land  in  state,  207. 

extent  and  limits  of  power  of,  208. 

right  of  government  to  appropriate  streets  without  express  author- 
ity, 208. 

may  condemn  property,  238. 

when  property  of  cannot  be  condemned,  238. 

grants  of  right  of  viray  over  public  lands  not  used  for  public  pur- 
poses, 238,  n. 

railroads  chartered  by  congress  not  federal  agency,  238,  n. 

assessment  of  property  for  street  improvement,  677. 
See  CoNGBEss. 

UNLAWFUL  OBSTRUCTION, 
abutter  may  remove,  876. 

UNLAWFUL  USE  OP  STREET, 
remedy  for,  1062. 

UNLOADING  GOODS, 

in  street,  abutter's  rights,  880. 

UNPLATTED  LANDS, 

assessment  for  street  improvements,  672. 

UNPRECEDENTED  FLOODS, 

constructing  bridges  with  reference  to,  70,  n. 
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UNRECORDED  DEED, 

holder  of  as  a  party,  349. 

UNRECORDED  LIENS, 

holders  as  parties,  351. 

UNSOUND  MIND, 

effect  of  dedication  by  person  of,  155. 

UNUSUAL  FRESHET, 

duty  to  guard  against,  48. 

UNUSUAL  LOAD, 

carrying  on  street,  a  nuisance,  when,  832. 

UNVERIFIED  PETITION, 
objection  to,  384. 

URBAN  AND  SUBURBAN  SERVITUDES, 

urban  servitude  more  comprehensive  than  suburban,  482. 

effect  of  dedication,  483. 

rights  of  abutters,  483. 

extent  of  control  by  highway  ofDcers,  484. 

extent  and  limitation  of  control  by  rural  highway  officers,  485. 

use  of  suburban  road  for  drainage,  486. 

entire  way  cannot  be  used  for  drainage  so  as  to  destroy  highway, 

487. 
restrictions  on  use  of  road  as  against  abutters,  488. 
Illustrative  cases,  489. 
pipes  in  country  road,  489. 
use  of  streets  for  pipes  and  sewers,  490. 

city  need  not  pay  for  right  to  use  street  for  water-works,  491. 
gas  or  water  pipes  not  to  serve  abutters,  492. 
change  of  location  of  pipes  or  mains,  493. 
use  of  street  beneath  the  surface,  494. 
extent  of  easement  in  streets,  generally,  495. 
regulation  and  control  of  highways  a  governmental  matter,  496. 
reasons  for  holding  cities  liable  and  counties  not,  497. 
rights  of  owner  of  servient  estate  at  common  law,  498. 
public  acquires  merely  an  easement,  499. 
rights  of  third  persons  more  limited  than  those  of  local  authorities, 

500. 
owner  of  fee  cannot  permanently  disturb  public  easement  in  road, 

501. 
rule  where  country  road  becomes  a  street,  502. 
county  officers  cannot  control  city  streets,  503. 
statutory  provisions  as  to  control,  503. 

incorporation  of  city  ousts  jurisdiction  of  county  officers,  504. 
exclusive  control  of  municipality  over  streets,  505. 
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URBAN  AND  SUBURBAN  SERVITUDES— CoratinMec?. 

suburban  servitude  Increased  by  demand  of  public  welfare,  506. 
donee  cannot  change  character  of  servitude,  507. 
right  to  drive  herds  and  cattle  along  the  way,  508. 
negligence  in  use  of,  508. 

URBAN  WAYS, 

term  "street"  covers,  27. 

USE, 

of  bridge,  effect  of,  53. 

bridge  part  of  street  by,  67,  n. 

making  turnpike  a  street,  88. 

permissive  is  not  a  dedication,  144. 

effect  of  with  consent  of  owner,  147. 

by  public  as  implied  dedication,  147. 

acceptance  by,  170. 

time  of  to  establish  dedication,  177,  178. 

extent  and  character  of  that  necessary  to  show  litigation,  17i, 

as  showing  dedication  of  sidewalk,  179. 

when  does  not  show  dedication,  166. 

when  must  be  adverse  and  uninterrupted,  194. 

courts  determining  whether  public,  214. 

must  be  public,  215. 

as  evidence  of  ownership,  352,  n. 

that  may  be  made  of  street,  484. 

See    EXTBAOKDINABY    USE. 

USE  OF  PROPERTY, 

compensation  for  injury  to,  227. 

USE  OF  STREETS, 

duty  of  municipality  respecting,  1074. 

USER, 

as  evidence  of  acceptance  of  abandoned  turnpike,  121. 

as  evidence  of  acceptance  of  dedication,  122,  165. 

creating  rights  by  prescription,  141,  n. 

state  or  nation  bound  by,  149. 

effect  of,  176. 

effect  of  uninterrupted,  176. 

effect  of  where  land  is  wild,  182. 

effect  of  for  twenty  years,  188. 

effect  of  repeal  of  statute  allowing  creation  of  highway  by  user, 

188,  n. 
effect  of  under  ineffective  attempt  to  establish  highway,  192. 
determining  width  and  extent  of  highway  by  user,  193. 
when  easement  co-extensive  with,  193. 
effect  where  merely  permissive,  1 94. 

65 — Elmott  R.  and  8. 

C 
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USER — Continued. 

period  of  to  establish  prescription,  196. 

fixing  boundaries  of  way,  430. 

fixing  width  of  highway,  436. 

establishment  of  public  road  by,  440. 

determining  course  and  limits  of  way,  441. 

change  of  way  by,  442. 

effect  of  long  continued,  447. 

See  Peescbiption;  Use. 
USES, 

two  standing  together,  249. 

UTILITY, 

how  question  of  determined,  391. 

on  appeal  question  of  utility  limited  to  selected  route,  420,  n. 


V 
VACANT  PROPERTY, 

assessment  for  street  improvement,  672. 

VACATED  STREETS, 

use  for  interurban  railroads,  996. 

VACATION, 

of  alleys,  30. 

compensation  of  abutting  landowners  on  vacation  of  alley,  30. 

of  old  highway  as  a  special  benefit,  279. 

of  highway  sought  to  be  altered,  454. 

of  highways,  460. 

whether  vacation  of  highway  amounts  to  taking  of  property,  461. 

as  method  of  ceasing  to  be  a  highway,  502. 

city  cannot  vacate  road  outside  its  limits,  504. 

assessment  by  re-assessment,  781. 

power  to  vacate,  541,  n,  1177. 

of  part  of  street,  1177. 

conditional  vacation  of  street,  1177. 

effect  of  want  of  authority,  1178. 

ratification  of  unauthorized  vacation,  1178. 

how  may  be  shown,  1179. 

when  abutter  is  entitled  to  compensation,  1180. 

persons  not  abutters  not  entitled  to  compensation,  1181. 

expediency  of  is  for  local  authorities  to  determine,  1183. 

expediency  and  discretion  of  local  authorities,  1183. 

proceedings  to  vacate,  1184,  1185. 

suflBciency  of  signers  to  petition  for,  1185. 

clerical  errors  in  reports  of  commissioners,  1185. 
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VACATION— Continued. 

mere  passage  of  ordinance  declaring  vacation  Insufficient,  1185. 

evidence  In  proceedings  for,  1186. 

losing  highway  by  adverse  possession,  1186. 

public  rights  not  barred  or  lost  by  statute  of  limitations  or  adverse 

possession,  1188. 
equitable  estoppel,  1189. 

conveyance  of  lot  after  vacation  of  street,  1192. 
damages  on,  1193. 
remedies  of  property  owners,  1194. 

See  Abandonment;   Vacation  and  Reversion. 

VACATION  OF  PLAT, 
effect  of,  919. 

VALIDATION, 

curative  statutes  to  validate  assessments,  777,  778,  779. 

VALUE, 

validity  of  assessments  according  to,  688. 

VARIANCE, 

effect  of  in  notice  of  Injury,  825. 

between  pleading  and  proof  in  personal  injury  cases,  1154. 

VAULT, 

right  of  abutter  to  excavate  under  sidewalk,  876,  n. 

abutter  liable  for  injuries  sustained  by  falling  Into,  902. 
See  Basement  Aeeas. 
VEHICLES, 

cannot  use  sidewalk,  23,  n. 

making  bridges  safe  for  use  by,  47. 

limiting  weight  of  those  using  bridge,  47. 

overloading,  72. 

liability  for  Injury  to  passenger  on,  116. 

prohibiting  them  from  stopping  on  cross-walks,  542. 

excluding  traffic  vehicles  from  street,  542. 

regulating  and  licensing,  544. 

power  to  limit  load  of,  544. 

discretion  as  to  what  part  of  street  shall  be  used  by,  800. 

injuries  through  use  of  sidewalk,  800,  n. 

ordinances  designating  places  for  them  to  stand,  883. 

horse  frightening  at  that  left  in  street,  906. 

collisions  between  street  cars  and  vehicles,  974. 

collision  between  street  cars  and  vehicles  going  in  same  direction, 
975. 

right  to  use  on  street  where  there  is  railroad  track,  1057. 

stopping  while  others  pass,  1081. 

negligence  in  driving  at  rapid  speed,  1092. 
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'VEUICLiES— Continued. 

must  be  kept  in  road-worthy  condition,  1094. 

right  to  use  new  ones  on  highway,  1104. 

use  of  those  tending  to  frighten  horses,  1104. 

bicycle  is,  1105. 

passing  by  automobiles,  1121. 

See  Automobiles. 
VEHICLE  STANDS, 

power  to  prescribe,  544. 
VENDEE, 

as  party  to  condemnation  proceedings,  349. 

notice  to  vendor  of  is  not  to  vendee,  351. 

liability  of  purchaser  of  property  on  improvement  lien,  749. 

rule  where  he  knows  of  existence  of  highways,  922. 

presumption  as  to  his  knowledge  of  highways,  923. 
VENTILATION, 

right  to  use  alley  for,  30. 

See  AiB. 
VENUE, 

in  appropriation  proceedings,  387. 
VERDICT, 

See  Report  of  Viewebb. 
VERIFICATION, 

of  petition,  384. 

no  particular  form  for  necessary,  384. 

when  required  on  estimate,  740,  n. 

answer  in  suits  to  foreclose,  761. 

of  notice  of  injury,  825. 
VESTED  INTERESTS, 

holders  of  as  parties,  347,  n. 
VESTED  RIGHTS, 

on  faith  of  dedication,  186. 

when  right  to  Compensation  becomes,  306. 

repeal  of  statute  does  not  affect,  409. 

legislature  may  repeal  statute  or  change  appropriation  procedure, 
409. 

retroactive  statute  cannot  take  away,  523. 

none  in  statute,  524. 

none  in  mere  remedy,  524. 

lowest  bidder  has  none,  638. 

in  assessments,  680. 

legislature  no  power  to  impair,  680. 

in  Hen  of  assessment,  750. 

when  grant  to  street  railway  company  becomes,  950. 

cannot  be  destroyed  under  police  power,  1068. 
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VIADUCTS, 

as  an  additional  burden  in  street,  889. 

when  railroad  company  must  erect,  1011. 

mandamus  to  compel  railroad  company  to  construct,  1011. 

mandamus  to  compel  railroad  company  to  restore  or  construct,  1013. 

VIEW, 

of  property  in  appropriation  cases,  397. 

VIEWERS, 

appointment  of,  316. 

court  directing  amendments  by,  406. 

on  alteration  of  highways,  456. 

authorizing  judges  to  appoint,  522. 

assessment  by  adopting  report  of,  741. 

See  Appbaisees;  Report  of  Viewebs. 
VILLAGES, 

duty  as  to  repair  of  joint  bridge,  68. 

VINDICTIVE  DAMAGES, 

not  given  against  city,  1168. 

VINEYARDS, 

when  highways  not  to  be  opened  through,  431. 

VOIDABLE  ASSESSMENTS, 
what  are,  682. 

VOIDABLE  PROCEEDINGS, 

nature  and  effect  of,  329. 
VOID  ACT, 

cannot  be  legalized,  523. 

VOID  ASSESSMENTS, 

what  are,  682. 
VOID  PROCEEDINGS, 

nature  and  effect  of,  329. 
VOLUNTARY  AID, 

effect  of  to  public  improvement,  729,  n. 

VOTERS, 

statute  made  dependent  on  action  of,  512,  n. 

VOTING  BOOTHS, 

occupancy  of  highway  permitted,  836. 

W 
WAIVER, 

of  right  to  collect  toll,  104. 

of  compensation  for  a  taking,  304. 
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WAIVKR— Continued. 

by  accepting  compensation,  305. 

of  defects  and  irregularities,  305. 

of  constitutional  right,  305,  n. 

of  objections  to  tribunal,  322. 

knowledge  essential  to,  322,  n. 

of  irregularities,  340. 

of  lack  of  notice,  359. 

of  notice  in  appropriation  case  by  appearance,  361. 

of  objections  to  petition,  383. 

of  objections  to  report  of  viewers,  405. 

of  notice  of  appeal,  417. 

of  right  to  appeal,  421. 

can  be  none  of  jurisdiction  of  subject-matter,  425,  n. 

appearance  and  taking  part  in  proceeding  waives  notice,  463. 

of  objections  to  filing  of  remonstrance,  615. 

of  time  for  performance  of  contract,  651. 

of  notice  of  assessment,  702. 

acceptance  of  benefits  of  improvement  as  waiver  of  notice,  702. 

of  right  to  object  to  fraud,  729. 

of  constitutional  rights,  734. 

failure  to  appeal  as  waiver  of  defect  .n  assessment  proceedings,  748. 

of  right  to  object  to  railroad  In  street,  1062. 

WALLS, 

compensation  for  on  opening  street,  287. 
constructing  along  street,  592. 
falling  on  traveler,  liability  for,  905. 

WANTONNESS, 

effect  of  in  ordering  improvement,  593. 

WARNINGS, 

duty  of  turnpike  company  to  give,  114. 

where  materials  left  in  street,  907. 

duty  of  street  railway  company  to  give,  967. 

duty  of  street  railway  company  to  sound,  972. 

giving  to  travelers  of  things  tending  to  frighten  horses,  1091. 

when  bicyclist  must  give,  1105. 

See  Signals. 
WARRANTS, 

issuing  to  contractor  to  pay  for  improvement,  658. 

when  payable  out  of  general  fund,  658. 

for  street  improvements,  659. 

issuance  of  warrants  for  collection  of  assessments,  755. 

interest  on,  872,  n. 

mandamus  to  compel  auditor  to  sign,  873. 
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WARRANTY, 

none  In  dedication,  148. 

highway  may  be  an  incumbrance  as  against,  921. 

assessment  lien  as  breach,  924,  n. 

WATCHMEN, 

maintenance  at  railroad,  crossings,  1014. 

WATER, 

duty  to  not  obstruct  In  constructing  bridge,  69. 

liability  of  turnpike  company  for  interfering  with,  119. 

compensation  for  diverting,  228. 

right  to  conduct  across  highway,  498. 

casting  on  adjoining  lands,  556. 

abutters  may  compel  highway  authorities  to  restrain  surface  water, 

556,  n. 
negligence  in  diverting  flow  of,  558. 
interfering  with  work,  compensation  for,  652. 
abutter's  liability  for  injuries  from  ice  formed  from  water  flowing 

from  his  premises,  901. 

WATER  BOX, 

as  obstruction  in  street,  791. 

WATER  COMPANIES, 

may  use  streets,  545. 

WATER-COURSE, 

definition  of,  557. 
negligence  in  obstructing,  557. 
ditch  is  not,  557,  n. 
pouring  sewage  into,  562. 
damages  for  obstructing,  865. 

WATER  PIPES, 

right  to  lay  in  street,  20,  490. 

when  city  liable  for  explosion  of,  814,  n. 

enjoining  laying  of,  851. 

WATER  PRIVILEGE, 

as  a  special  benefit,  280,  n. 

WATER  RIGHTS, 

compensation  for  Impairing  value  of,  227,  287. 
appropriating  for  public  way,  239. 

WATER  STAND-PIPE, 

when  may  be  constructed  in  street,  836. 

WATER-WORKS, 

city  need  not  pay  for  use  of  street  for,  491. 
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WAYS, 

public  and  private,  1. 

wtien  private  becomes  public,  5. 

not  strictly  synonymous  with  road,  7,  n. 

presumption  that  established  by  competent  authority,  189. 

name  does  not  determine  nature  of,  215.  — 

to  be  opened  within  prescribed  time,  439. 

filing  and  recording  order  to  lay  out,  446. 

right  to  drive  cattle  along,  1102. 

See  Highways. 

WAYSIDE, 

right  of  traveler  to  stop  by,  1100,  1101. 

WELL, 

damages  for  destroying,  561,  n. 

WET  LAND, 

drainage  of  as  a  special  benefit,  279. 

WHARFAGE, 

compensation  for  destroying,  227. 

WHARVES, 

as  highways,  1,  n. 

WHAT  CONSTITUTES  A  TAKING, 

generally,  225. 

property  may  include  the  incidents  as  well  as  the  land  itself,  226. 

there  may  be  a  taking  without  manual  possession,  226. 

impairment  of  use  of  property  may  be,  227. 

illustrative  cases  of,  22S,  233. 

impairment  of  lateral  support,  229. 

new  use  of  highway  does  not  always  constitute  a  taking,  230. 

when  new  use  is  an  additional  burden,  231. 

a  commercial  railroad  may  be  an  additional  burden,  232. 

principles  upon  which  the  decisions  are  founded,  234. 

change  of  ordinary  highway  to  toll  road  is  not  an  additional  burden, 
235. 

preliminary  surveys  and  other  entries  on  land  which  do  not  consti- 
tute a  taking,  236. 

WHAT  PROPERTY  MAY  BE  TAKEN, 

property  of  state  or  United  States,  238. 

all  private  property  subject  to  eminent  domain,  239. 

corporate  franchises,  241. 

part  or  all  of  corporate  franchise  may  be  taken,  242. 

mere  diminution  of  business  by  grant  to  rival  corporation  is  not  a 

taking,  243. 
police  regulations,  243. 
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WHAT  PROPERTY  MAY  BE  TAKEN— Continued. 

property  already  devoted  to  a  public  use  may  be  condemned,  244. 

authority  to  take  property  previously  appropriated  must  be  clearly 
granted,  245. 

illustrative  cases,  2i7. 

authority  to  cross  may  be  implied  where  authority  to  take  longitudi- 
nally cannot,  248. 

crossing  railroads  and  turnpikes  by  highways,  249. 

WHEEL  TRACKS, 

as  evidence  of  width  of  prescriptive  way,  193. 

WIDTH, 

which  repairs  must  cover,  114,  800. 

to  keep  turnpike  in  repair,  114. 

how  that  of  highway  by  prescription  established,  193. 

presumption  of  width  of  highway  across  ravines,  193. 

of  prescriptive  way,  a  question  of  fact,  193,  n. 

necessity  that  width  of  road  appear  in  petition  and  order,  380,  n. 

statutory  width  of  highways  presumed,  430. 

when  fixed  by  law,  430. 

way  must  be  of  prescribed,  436. 

change  of  width  of  highway,  459. 

discretion  of  local  authorities  as  to  that  to  be  improved,  588. 

WIDTH  OF  HIGHWAY, 

not  necessary  to  state  in  petition,  380. 
discretion  as  to,  436. 
power  to  determine,  541. 

WIDTH  OF  TIRES, 

power  to  prescribe,  544. 

WILD  LAND, 

dedication  of  way  across,  182. 

WILFUL  ACTS, 

liability  of  street  railway  company  for  those  of  employes,  968. 

WILFUL  INJURY, 

liability  of  railway  company  for,  1033- 

WILFULNESS, 

liability  for  that  of  toll-gate  keeper,  117. 

WILLS, 

dedication  in  will,  135. 

WIRES  IN  STREETS, 

as  an  additional  burden  on  street,  894. 

electric  light  company's  not  an  additional  burden,  895. 
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WIRES  IN  STB.'EErrB— Continued. 

injuries  from  street  railway  wires,  979. 

duty  of  electric  company  in  regard  to  wires,  1073. 

See  Electbio  Wibes  and  Poles  in  Stbeets. 

WITHDRAWAL, 

stage  at  which  right  to  withdraw  from  condemnation  proceedings 
must  be  exercised,  375. 

WITHDRAWING  NAMES, 
from  petition,  374. 

WITNESSES, 

as  to  market  value,  291. 

effect  where  interested  party  in  court  as,  355. 

when  may  give  opinion,  1162. 

illustrative  cases  of  opinion  evidence  by,  1162. 

WORDS  AND  PHRASES, 

"pent  road,"  1,  n,  215,  n. 

"highways,"  1,  n,  109. 

"driftway,"  4. 

"road,"  6. 

uses  of  "road,"  9,  n. 

"turnout  road,"  15,  n. 

"street,"  20. 

when  "street"  included  in  "highway,"  22. 

"highways,"  22. 

"alleys,"  27. 

"bridge,"  31,  n. 

"town,"  61,  n. 

"townships,"  61,  n. 

"an  act  of  God,"  70. 

"turnpikes,"  78. 

"shun-pike,"  108. 

"travel,"  119. 

"traveler,"  119. 

"national  domain,"  149,  n. 

"private  purpose,"  151. 

"due  process  of  law,"  206. 

"law  of  the  land,"  217. 

"day  in  court,"  221,  343,  699. 

"taken  or  damaged,"  225,  237. 

"property,"  226. 

"taking,"  228,  n. 

"taken,"  237. 

"injuriously  affected,"  237. 

"taken,  injured  or  destroyed,"  237. 
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WORDS  AND  FWRAS'ES— Continued. 
"consequential,"  298. 
"consequential  injuries,  298,  n. 
"remote  injuries,"  298,  n. 
"owners,"  300. 
"void,"  329. 
"court,"  339. 

"resident  landowners,"  376,  n. 
"parties  aggrieved,"  415. 
"building  for  trade  or  manufacture,"  431,  n. 
"garden,"  433,  n. 
"alteration,"  452. 
"in  public  highway,"  453. 
"improvement,"  469. 
"easement,"  499. 
"legislative  sovereignty,"  513. 
"parish,"  528. 
"municipality,"  531,  n. 
"municipal  corporation,"  539. 
"macadamize,"  577. 
"lowest  bidder,"  636. 
"best  bidder,"  636. 
"lowest  responsible  bidder,"  636. 
"street,"  643. 
"benefit,"  682. 
"square,"  691. 
"in  the  vicinity,"  695. 
"in  the  neighborhood,"  695. 
"lots,"  695. 

"local  improvements,"  697. 
"pave,"  716. 
"pavement,"  716.        ' 
"owner  unknown,"  744. 
"defects,"  799. 

"independent  contractor,"  814. 
"special  injury,"  843,  n. 
"irreparable  injury,"  850. 
"adjoining,"  876,  n. 
"abutting  upon,"  876,  n. 
"railroad  company,"  887. 
"by,"  914. 
"on,"  914. 
"upon,"  914. 
"along,"  914. 

"contemplated  street,"  919. 
"incumbrance,"  921,  n. 
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WORDS  AND  PBRASES— Continued. 
"special  taxes,"  925. 
"street  railway,"  926. 
"horse  railroad,"  926. 
"tramway,"  926. 
"railroad,"  927,  n. 
"last  clear  chance,"  983. 
"crossing,"  1009,  n. 
"staking  cars,"  1030. 
"injured,"  1063. 
"damaged,"  1063. 
"highways,"  1069. 
"public  roads,"  1069. 
"res  ipsa  loquitur,"  1072. 
"tackle,"  1094. 
"motor  vehicle,"  1129. 
"reversion,"  1190. 

WORK  ON  HIGHWAY, 

road  taxes,  479. 

compelling  work  on  highways,  481. 

recovery  by  city  of  taxes  wrongfully  collected  by  county,  543. 

lack  of  as  evidence  of  abandonment,  1174. 
See  Taxation. 
WRITING, 

contract  for  improvement  in,  723. 

notice  of  injury  must  be  in,  825. 

WRIT  OP  ERROR, 

to  review  condemnation  proceedings  must  be  authorized  by  statute, 
425,  n. 

WRITTEN  CONSTITUTIONS, 
effect  of,  250,  n. 

WRITTEN  INSTRUMENT, 

construction  of  a  question  of  law,  174. 
as  evidence  of  dedication,  183. 

WRITTEN  NOTICE, 

as  tending  to  show  dedication,  180. 

WRITTEN  PETITION, 

foundation  of  proceeding  to  condemn,  368. 
for  writ  of  certiorari,  427. 

WRONG-DOERS, 

election  to  sue  one,  68. 
removing  barriers  and  lights,  564. 
distinguished  from  ultra  vires  acts,  599. 
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when  jointly  liable,  869,  n. 
notice  to  to  appear  and  defend,  1160. 
when  bound  by  judgment  against  city,  1160. 
when  attorneys'  fees  may  be  recovered  from,  1160. 
cannot  take  advantage  of  his  own  wrong,  1188. 
See  Tkespassebs. 


Y 
YEAS  AND  NAYS, 

on  passage  of  ordinance,  772. 
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